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SMITH  V.  EUREKA  FLOUR  MILLS  CO. 

iGoRPOKATxoK,  PowBB  TO  Gbeate  Dkbtb. — Under  our  laws,  the  power  of 
oorporatioiM  to  oreate  debts  is  treated  as  incident  to  the  express  powers, 
and  not  as  itself  one  of  the  express  powers. 

Idix. — The  power  to  issue  bills  or  notes  as  a  cironlattngmediom  is  expressly 
excluded  by  the  statute;  the  right  to  issue  them  in  all  other  proper  cases 
must  be  inferred  as  inoident  to  the  expressed  powers  or  objects  of  the 
corporation. 

Idkm. — ExFsxss  PowEBs,  BOW  ExEBOiSBD. — The  express  powers  of  a  corpor- 
ation must  be  exercised  in  the  manver  pointed  out  bv  the  statute,  but 
tiie  powers  merely  incident  thereto  may  be  exerouied  by  its  officers  or 
agents. 

Idbx. — ^Pbomissobt  Note  or.-^Where  the  promissory  note  of  a  corporation, 
executed  by  its  officers,  proTides  that  only  the  assets  of  the  co^ration, 
and  none  of  the  propertjr  <'f  stockholders,  shall  be  liable,  the  colora- 
tion cannot  raise  the  objection  as  affecting  its  own  liability. 

PtEADiNO,  OBJXGnoMB,  WHEN  TO  BB  TAKBN.— Where  the  answer  in  a  suit 
against  a  corporation  on  its  note,  relies  simply  on  the  want  of  power  of 
the  corporation  to  issue  notes,  the  defendant  cannot  afterwards  object 
that  the  plaintiff  has  not  shown  that  the  officers  executing  the  note  were 
empowered  by  the  corporation  to  do  so. 

Appeal  from  the  Difitrict  Court   of   the   Twelfth   Judicial 
District. 

This  was  an  action  brought  on  a  promissory  note,  of  which 
the  following  is  a  copy: 

1.    cited  UnUm  W,  Co,  y.  Mmk^M  F,  F.  Co,t  33  Csl.  638;   Coren  y.  P.  d  C.  PetroIeuM 
Ce.,88  0kl.OM. 
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$5,000  00.  San  Fbancxboo,  Aug.  5th,  1854. 

On  the  5th  day  of  January,  1855,  the  Eureka  Flour  Mills 
Company  promises  to  pay  to  the  order  of  B.  Chenery  Five 
Thousand  Dollars,  for  value  receiyed,  with  interest  of  three  per 
cent,  per  month.  The  properiy  of  the  Company  only  is  pledged 
for  the  payment  of  this  note,*  ivithout  recourse  in  any  eyent  to 
the  private  assets  of  the  stockholders. 

(Signed)  ^  I.  Fbdedlasddeb,  President* 

Chables  L.  Case,  Secretary. 

The  note  was  regularly  endorsed  to  the  plaintiff,  who,  at' 

[2]       the  com-'^mencement  oi  this  suit,  was  the  owner.    The 

complaint  contained  the  usual  counts,  and  alleged  that 

the  Eureka  Flour  Mills  Co.  was  a  company  duly  incorporated  as 

a  corporation,  under  and  by  virtue  of  the  laws  of  this  State.  ^ 

The  answer  admitted  the  act  of  incorporation,  and  plead  the 
act  under  which  the  company  was  incorporated,  to  wit:  the  Act 
of  April  14th,  1853,  to  provide  for  the  formation  of  corporations 
for  certain  purposes;  that  the  said  note  was  illegal  and  void; 
that  by  virtue  of  section  fifteen,  which  provides  Uiat  '*no  cor- 
porations organized  under  said  act  shall  by  any  implication  or 
construction  be  deemed  to  possess  the  power  of  issuing  bills, 
notes,  or  other  evidence  of  debt,  for  circi2Uktion  as  money,"  the 
defendants  had  no  power  to  make  the  note  in  question. 

At  the  trial,  the  plaintiff  introduced  no  witneiss,  and  after  the 
opening  of  his  case,  defendants'  counsel  made  a  motion  of  non- 
suit, on  the  ground  that  plaintiff  had  not  in  his  complaint,  nor 
at  the  trial,  stated  or  proved  facts  sufficient  to  constitute  a  cause 
of  action;  which  motion  the  Court  denied. 

Defendant  afterwards  moved  for  a  new  trial,  which  was  refused 
by  the  Court,  and  judgment  for  plaintiff  entered;  defendant 
appealed. 

SaU  MsAUister  and  I^irmcis  Ganaihl,  for  Appellants. 

1.  The  defendants  were  incapacitated,  from  the  nature  of 
their  incorporation,  to  make  the  note  in  question,  both  at  com- 
mon law  and  by  the  statute. 

2.  The  plaintiff  did  not  state  in  his  complaint,  or  prove  at 
the  trial,  that  the  defendants,  in  making  the  note  in  question, 
were  acting  in  the  legitimate  scope  of  their  incorporation. 

Ancientiy,  at  the  common  law,  corx>orations  could  only  con- 
tract by  seal,  but  by  an  absolute  necessity  this  rule  was  broken 
in  upon,  and  corporations  were  allowed  to  enter  into  a  simple 
contract,  as  to  hire  a  servant,  etc.  (7  Cranch,  365;  Grant  on 
Corporations,  60.) 

So  the  appointment  of  an  officer,  though  not  under  the  cor- 
porate seal,  is  held  valid  by  a  corporation  borough.  {Regina  v. 
Grimshaw,  16  Law  J.,  N.  S.,  Q.  B.  385;  Saunders  v.  Owen,  Salk. 
147.) 

The  liability  of  corporations  upon  their  contracts  without 
their  corporate  seal,  has  been  extended,  but  the  touchstone  of 
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neceasitj  is  siiH  the  test  and  rule  of  their  liability  upon  such 
contract.  If  such  contract  be  absolutely  necessary  to  the  carry- 
ing into  execution  the  very  purpose  of  the  incorporation,  then 
the  corporation  is  liable;  but  if  such  simple  contract  is  not 
necessary  or  incident  to  the  purposes  for  which  the  corporation 
was  instituted,  then  the  corporation  is  not  bound.  {Arnold  v. 
Mayor  of  Pool,  8  DowL,  N.  S.,  599;  Bovoen  v.  Morris,  2  TauntoUi 
389;  Paine  v.  Owardians  of  Strand  Union,  8  Q.  B.  326;  Cox  v. 
Midland  Counties  EaUtoay  Co.  3  Exch.  268;  LampiU  v.  BiUercary, 
8  Exch.  306.) 

Upon  this  test  of  necessily  as  to  the  liability  of  corporations 
upon  simple  contract,  all  the  English  authorities  hold  that 
trading  corporations  can  alone  be  liable  upon  promissory 
notes  and  bills  of  exchange,  the  "^Courts  holding  that  the  [3] 
making  of  such  contracts  is  necessary  only  to  the  exist- 
ence of  such  corporations.  (Mayor  of  Lwdlow  v.  Charlton,  6 
Mees  &  Welsby,  823;  6  Ad.  &  E.  361;  Murray  t.  East  India  Co. 
5  B.  and  Aid.  204;  Broughton  v.  Man.  W.  Works,  3  Barnwell  and 
Aid.  1;  Beverly  v.  Lincoln  Gas  Comp.  6  Ad.  and  E.  829;  Bew  t. 
PeUU,  1  A.  and  El.  196;  Church  v.  Imp.  Gas  Light  Co.  6  Ad.  and 
E.  846;  4  A.  and  E.,  N.  S.,  894;  Mayor  of  Ludlow  v.  Charlton,  6 
M.  and  W.  815.)  This  is  tiie  English  rule,  that  while  corpora* 
tions  can  sue  or  be  sued  in  assumpsit  on  their  implied  promises, 
if  such  implied  promise  and  contract  be  necessary  to  the  very 
end  and  existence  of  the  corporation,  a  written  contract  to  pay 
money  without  seal,  and  even  a  sealed  promissory  note  and  biU 
of  exchange  cannot  bind  any  but  a  trading  corporation,  as  only 
to  such  corporations  are  such  contracts  deemed  necessaxy  and 
essential.  The  doctrine  of  necessity  in  the  English  rule  has 
been  extended  in  America,  and  the  test  of  the  liability  of  corpo- 
rations in  assumpsit  upon  their  simple  contracts,  is  whether  the 
corporation  in  making  such  contract  was  acting  within  the  legit- 
imate scope  of  its  corporate  powers,  to  wit:  those  powers 
specially  granted  and  implied — ^powers  necessary  to  carry  their 
special  powers  into  execution.  (7  Cranch,  297;  12  Johns.  226; 
14  Johns.  118;  4  Sergt.  and  B.  16;  19  Johns.  60.) 

There  is  no  distinction  in  the  application  of  this  rule  between 
contracts  to  pay  money,  promissory  notes,  or  other  contracts. 
If  the  corporation  was  acting  in  the  legitimate  purposes  of  its 
incorporation,  they  are  liable.  The  application  of  this  rule  does 
not  alone  hold  tniding  corporations  uable  on  their  promissory 
notes,  but  all  other  corporations,  if  such  notes  be  given  in  the 
due  course  of  its  business,  and  in  the  legitimate  exercise  of  its 
corporate  powers.  {Moit  y.  Hicks,  1  Cowen,  518;  BaJcer  v.  Me- 
chanics*  Ins.  Co.) 

The  rule,  both  of  the  English  and  American  authorities,  is  ap- 
plicable only  so  far  as  the  corporation  is  not  restrained  from  en- 
tering into  ike  contract  either  by  charter  or  statute. 

Applying  the  English  rule,  it  cannot  be  contended  for  one 
instant  iix&i  a  corporation  created  for  the  manufacture  of  flour, 
as  tixe  name  itseli  indicates,  can  execute  a  note  like  the  one  ia 
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question.  Applying  the  American  rule,  the  same  presumption 
must  follow,  that  a  negotiable  promissory  note,  like  the  one  in 
question,  is  entirely  foreign  to  the  nature  of  a  corporation 
created  for  anything  but  trading  purposes,  and  that  the  corpora- 
tion in  so  malong  it  was  acting  in  the  legitimate  purposes  of  its 
incorporation.  But  a  consideration  of  the  powers  of  the  corpo- 
ration under  the  statute  by  which  it  holds  its  power,  comes  next 
in  order,  before  the  application  of  the  American  rule.  The  act 
pleaded  is  the  Act  of  14tii  April,  1853,  an  Act  to  provide  for  the 
formation  of  cor]^rations  for  certain  puiposes.  There  is  a 
prior  act,  passed  m  1850,  entitled  ^'An  Act  concerning  corpo- 
rations." The  Act  of  1853  has  no  connection  with  it.  The  case 
of  Magee  et  al.  t.  Mokehimne  HiU  Co.,  (5  Cal.,  258,)  gives  a  con- 
struction to  the  Act  of  1850,  and  the  reasoning  in  that  case  can- 
not apply  to  the  case  at  bar,  or  to  the  statute  of  1853. 
[4]  The  Act  of  1853,  provides  for  the  ^formation  of  corpora- 
tions for  certain  pmrposes.  It  further  provides:  ''The 
corporate  powers  of  the  corporation  shall  be  exercised  by  a 
board  of  not  less  than  three  trustees."  Sec.  5.  It  provides  for 
their  election,  etc. 

The  total  amount  of  the  debts  of  the  corporation  shall  not  at 
any  time  exceed  the  amount  of-  the  capital  stock  paid  in.  Sec. 
14.  No  corporation,  created  under  it,  snail,  by  any  construction, 
etc.,  be  deemed  to  possess  the  power  of  issuing  bills,  etc.,  for 
circulation  as  money.  See.  15.  Each  stockholder  shall  be  in- 
dividually and  personally  liable  for  his  proportion  of  the  debt. 
Sec.  16.  The  capital  stock  can  be  increased  in  only  one  way. 
Sec.  20.  And  lastly,  no  corporation  under  this  Act  shall  be 
subject  to  the  Act  of  1850. 

There  is  no  clause  in  the  statute  about  receiving  deposits, 
negotiating  ]oans,  discounting  notes,  etc.,  as  in  the  Act  of  1850, 
and  which  went  so  materially  into  the  decision  of  the  Court  in 
the  case  of  the  Mokelumne  mil  Co.,  that  that  act  was  leveled  at 
banks,  and  that  the  evidence  of  debt  to  be  issued  to  bring  the 
case  within  the  statute  must  be  bank  notes.  The  third  section 
stands  by  itself.  There  is  nothing  in  the  act  to  show  that  banks 
and  bank  notes  were  meant  and  pointed  at  by  the  Legislature. 
The  section  simply  says  that  no  corporations  shall  have  the 
power,  by  implication  or  construction,  of  issuing  evidences  of 
debt  for  circiUation  as  money;  that  is,  evidences  of  debt  which, 
by  implication  or  construction,  might  become  a  circulating 
medium.  The  section  does  not  mean  to  say  that  corporations 
shall  not  incur  responsibilities  in  the  legitimate  course  of  its 
business,  and  by  their  simple  promissory  notes,  but  intends  that 
no  such  promissory  note,  by  any  consixuction,  shall  be  of  such 
a  nature  as  to  pay  as  money.  The  note  in  question  is  negotiable, 
bearing  a  high  rate  of  interest,  and  the  liability  of  the  individual 
stockholders  upon  the  face  of  it  is  expressly  limited.  This  is  a 
circulating  medium.  {SmUh  y.  Strongy  2  Hill,  241.)  If  this 
note,  thus  illegal  upon  its  face,  limiting  the  liability  of  the 
members  of  the  corporation,  negotiable,  and  already  negotiated 
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through  Beyeral  hands,  is  allowed  under  the  act,  what  is  to  pre- 
Tent  the  corporation  from  negotiating  its  bills,  having  a  paper 
currency,  and  canying  on  tiie  business  of  a  bank,  provided  it 
can  gain  credit.  (Braughion  t.  Man.  W.  Works,  3  Bam.  and 
Aid.  1.) 

Such  construction  ought  to  be  put  upon  a  statute  as  does  not 
suffer  it  to  be  eluded.  {People  t.  VHca  Im.  Oo^  15  Johns.  881.) 
Can  it  be  contended  then,  that  appellants,  in  making  a  nego- 
tiable promissory  note  restraining  the  liability  of  its  members, 
was  acting  in  the  scope  of  its  legitimate  incorporation  in  the  rule 
laid  down  in  the  cases  of  Mott  t.  Hicks,  and  Barker  t.  MBchanica' 
Insurance  Company. 

8.  ^  But  granting  that  the  defendant  had  the  right  to  make  a 
promissory  note,  tke  complaint  does  not  allege,  nor  has  the 
plaintiff  proTcd,  that  the  two  persons  signing  the  note  were 
authorized  to  do  so  b^  any  corporate  action  of  the  defendant. 
If  the  defendant  is  a  joint  stock  company,  or  partnership,  then 
the  company  or  partnership  name  must  be  signed  in  order  to 
bind  defendant.  If  the  defendant  is  a  corporation,  then  its 
powers  must  be  exercised  ''by  a  board  of  not  less  thim 
three  '^'trustees/'  under  the  statute.  It  is  not  even  allied  [5  ] 
or  proved  that  Friedlander  and  Case  are  the  President 
and  Secretary  of  the  corporation,  duly  appointed.  (Spofford  v. 
Wyckoff,  4  mi,  442;  1  Pick.  872;  19  Johns.  60;  18  Mass.  199.) 

The  complaint  does  not  show  that  it  was  usual  for  such  cor- 
porations to  give  such  notes,  restraining  the  liability  of  its  mem- 
bers. All  these  facts  should  have  been  ^eged  and  proved  to 
make  out  a  prima  fade  case  for  plaintiff.  {Dickinson  v.  Valpyy 
10  Bam.  and  Cress.  28;  Mott  v.  BTicks,  1  Cowen,  518;  Baker  v. 
Mechanic^  Ins.  Co.,  8  Wend.  94.) 

To  this,  it  is  contended  that  these  things,  necessary  to  the 
plaintiff's  case,  should  be  set  up  in  defense  if  they  did  not  exist; 
which  would  make  the  defense  consist  of  rte<7a<ti^  allegation,  and 
subvert  all  tiie  rules  of  pleading.  The  answer  declares  that  the 
note  is  illegal  and  void,  and  that  the  defendant  could  not  make 
it.  This  admits  none  of  the  allegations  necessary  to  the  plaint- 
iff's complaint,  in  which,  in  fact,  there  was  nothing  to  deny,  as 
it  did  not  state  a  cause  of  action;  and  furthermore,  a  defective, 
declaration  is  not  aided  by  a  bad  plea. 

Bcddmn  and  Bowman,  for  Respondent. 

The  i)roposition  that  the  Court  erred  in^  refusing  to  nonsuit 
the  plaintiff,  is  based  on  the  ground  that  the  defendants  were 
not  liable  to  pay  the  note  sued  because  it  was  not  made  under, 
the  seal  of  the  corporation.  \ 

It  can  hardly  be  necessary  to  contend  against  such  a  proposi- 
tion in  this  Court.  It  is  true  it  was  formerly  held  in  England 
that  a  corporation  could  only  be  bound  by  act  under  seal,  but 
this  was  before  the  modem  era  of  trade  and  commerce  which 
has  given  birth  to  a  great  variety  of  companies  to  carry  on  man- 
^ufactures,  trade,  commerce,  insurance,  etc.;  and  in  regard  to 
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snch  ooiporatiozifl  it  is  not  now  the  law  in  Englimd  or  America 
that  a  ooipozation  can  only  be  bcmnd  by  the  coipoxate  seal. 

'*  Ck>iporation8  have  of  late  been  ertabljahed  for  the  purpose 
of  canying  on  trading  roecnlations,  and  where  the  nature  of 
their  constitutions  is  such  as  to  render  the  drawing  of  bills  or 
the  constant  making  of  any  partioolar  sort  of  contoaots  neces- 
sary for  the  purposes  of  the  corporation^  theie  the  Courts  have 
held  that  they  would  imply  in  thos^  who  are,  according  to  the 
provisions  of  the  chartery  canying  on  the  coiporation  conoexna, 
an  authority  to  do  those  acts  without  which  the  corporation 
could  not  subsist.'^  (Beverly  t.  Oa»  Lighi  and  Cdoe  Co,,  6  A.  & 
E.  829.) 

And  in  the  case  of  Church  ▼.  Imperial Oae  Light  Co,,  (Id,  861,) 
Lord  Denman,  in  reviewing  the  old  doctiine,  says  that  the 
power  to  accept  bills  of  exchange  and  to  issue  promissoiy  notes 
hy  companies  incorporated  f  or^uiposes  of  trade  and  commerce, 
stands  on  the  same  ground  of  the  power  to  employ  inferior  ser* 
vants,  and  is  among  the  exceptions  to  the  old  Common  Iaw 
rule  requiring  the  corporation  seal  to  bind  the  company* 

In  the  United  States,  contracts  of  a  corporation  rest 
[6]  'upon  the  same  ^footing  as  those  of  natural  persons,  and 
are  valid  without  seal,  whether  expressly  made  by  the 
corporation  or  by  its  officers  or  agents.  (iBank  of  ColurrUna  v. 
Patterson's  Heirs,  7  Cranch,  299;  Ueckner  v.  Bank  of  U.  S.,  8 
Wheat.  338.) 

A  corporation  may  bind  itself  by  contract  without  its  corpo^ 
rate  seal.  It  may  give  a  promissory  negotiate  note  by  its  Pres- 
ident. (Jfa^v.  Micks,  1  Cow.  518;  Chestnut  WU  Turnpike  Co. 
V.  RuUer,  4  S.  &  B.  16;  Uman  Bank  v.  Bidgely,  1  H.  &  G.  324.) 

Or  arising  by  implication  of  law,  either  fi^m  the  acceptance 
of  an  executed  confdderation  or  from  the  ratification  of  acts 
done  by  parties  assuming  to  be  agents,  although  without  suffi- 
cient authority.  {Kennedy  v«  Ball,  Ins.  Co.,  8  Har.  &  G.  p.  367; 
Dunn  V.  Si.  Andrew's  Church,  14  Johns.  118;  Eptsoopal  Charita- 
ble Soc.  V.  Episcopal  Ch.,  1  Pick.  372;  BandaLL  v.  Van  Vetcher, 
19  Johns.  60.) 

There  is  nothing  in  the  objection  that  the  appellant  was  in-* 
hibited  from  making'  a  note  by  the  fifteenth  section  of  the  Act 
concerning  corporations.    (Magee  v.  Mok.  Hill  Co.,  5  Cal.  258.) 

The  second  error  assigned  by  the  appellant  cannot  be  main- 
tained— ^because  the  answer  contains  no  statement  of  facts  war- 
ranting the  introduction  of  the  proposed  proof. 

The  stockholders  have  taken  good  care  by  the  terms  of  the 
note  to  exempt  themselves  from  personal  liability.  (See  copy 
of  note  in  complaint.)  It  would  therefore  be  very  convenient 
to  avoid  paying  the  note  by  the  company  altogether,  by  showing 
a  want  of  authority  to  make  it,  or  that  the  cozisideration  was  il- 
legal, or  that  it  circulated  as  money^  if  such  a  plea  could  pre- 
vtul.  Be  that  as  it  may,  the  defendbEints  plead  in  answer  just 
nothing  at  all,  and  appeal  no  doubt  for  delay,  and  respondent's 
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coimsel  sabmit  that  this  ease  is  one  in  which  the  respondent  is 
entitled  to  the  ntmost  damages. 

There  is  nothing  in  the  fact  that  &ree  trostees  did  not  sign 
the  note.  The  "Act  concerning  Corporati<»i8"  (5  sab.  of  Sec  1,) 
provides  that  the  company  shall  have  i>ower  ' '  to  appoint  such 
snbordinate  officers  and  agents  as  the  business  of  ^e  corporation 
shall  require^''    (Comp.  Laws,  280.) 

The  complaint  alleges  the  note  was  made  bj  the  corporation 
— ^the  answer  does  not  deny  it — rum  constat,  it  was  made  under 
a  resolution  of  the  trustees  or  otherwise,*  or  die  President  and 
Secretary  may  have  made  it  by  virtue  of  their  office  as  agents 
or  officers,  being  thereunto  empowered  by  the  very  act  of  their 
appointment.  The  Courts  have  uniformly  held  ttiat  prima  facie 
the  apparent  agents  or  officers  of  a  corporation  when  acting  in 
its  name  may  bmd  the  corporation.  (See  cases  cited  in  note  to 
Msyot  o/Ludbw  v.  Charlton,  6  M.  &  W.  823.) 

•  ..The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey* 
PENFELDT.    Mr.  Chief  Justice  Mcbb^y  concurred. 

1.  The  policy  of  this  State  has  altered  the  rigidness  of  the 
Common  Law,  which  disabled  a  corporation  from  making  a  con- 
tract except  under  its  corporate  seal.    The  act  of  incorpo- 
ration, instead  of  being  as  for-'^merly  a  favor  granted  by       [7] 
the  soverei^  to  the  subject,  has  under  our  system  become 

a  matter  of  right  available  under  general  laws.  Under  those 
laws  the  power  of  corporations  to  create  debts  is  treated  as  an 
incident  to  the  express  powers,  and  not  as  in  itself  one  of  the  ex- 
press powers.  This  is  evident  from  the  third  section  of  the  Act 
of  1850,  and  the  fifteenth  section  of  the  Act  of  1853.  In  boiJi 
these  sections  corporations  are  prohibited  from  issuing  bills  or 
notes  for  circulation  as  money;  k>  this  expression  we  gave  a  con- 
sti^ttction  in  the  case  of  JUagee  v.  2he  Mokdumne  HUl  Co.,  5  Cal. 
258.  To  this  we  will  add  that  we  must  apply  the  rule  expresaio 
uniu8  eat  excliisio  aUe  riua.  One  cause  of  issuing  bills  or  notes 
is  expresdy  excluded;  the  right  to  issue  them  in  lul  other  proper 
cases  must  be  inferred  as  an  incident  to  the  expressed  powers  or 
objects  of  the  corporation. 

2.  It  is  objected  that  the  plaintiff  failed  to  show  that  the 
President  and  Secretary,  who- signed  the  note,  were  empowered 
by  the  corporation  to  do  so.  The  answer  of  the  defendant 
rendered  this  unnecessaiy;  it  proceeds,  in  the  defense,  simply 
to  rely  upon  the  want  of  power  in  the  corporation  to  issue  notes, 
which  we  have  above  shown,  was  unsustained  by  the  law.  To 
force  upon  the  plaintiff  the  necessity  of  proving  the  execution  of 
the  note  to  have  been  authorized  by  the  corporation,  the  answer 
should  have  denied  the  ' 'genuineness  and  due  execution"  of  it 
under  oath,  as  is  requii^  by  the  fifty-third  section  of  the 
Practice  Act;  otherwise  the  Act  provides,  ''it  is  deemed  to  be 
admitted." 

3.  The  next  objection  is  that  the  Act  of  1853  requires  the 
corporate  powers  to  be  exercised  by  a  board  of  three  trustees, 
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who  should  have  executed  the  note.  But  this  is  already 
answered;  the  power  to  make  a  note  is  not  one  of  the  express 
corporate  powers,  but  only  an  incident  to  those  powers.  The 
latter  are  those  which  must  of  necessity  be  included  in  the 
main  objecto  of  the  corporation.  Aside  from  them,  all  corpo- 
rations by  the  general  Act,  have  power  to  make  by-laws  for  the 
< 'organization  of  the  company,"  the  ''management  of  its 
property,"  the  ''regulation  of  its  aflGGiirs,  and  for  canying  on  all 
kinds  of  business  within  the  objects  and  purposes  of  the  com- 
pany," in  which  there  is  no  reason  te  exclude  the  right  of  mi^dng 
promissory  notes. 

The  remaining  point  is,  that  the  note  provides  that  the 
property  of  the  company  only  was  pledged  for  its  payment, 
without  recourse  in  any  event  te  the  private  assets  of  its  stock- 
holders. To  this,  the  answer  is  simple;  the  defendant  has  no 
right  to  make  the  objection;  the  corporation  is  liable,  and  it  can- 
not affect  that  liability,  whether  the  stockholders  are  exempt  or 
not.  If  they  are  not  exempt,  the  only  result  is  that  the  plaint- 
iff has  more  security  for  his  claim. 

Judgment  affirmed,  vrith  ten  per  cent,  damages. 


[8]  *TmiS  V.  PAIiMEB. 

^  State  TjLwob — School  Laksb. — The  Act  of  May  3d,  1852,  providing  for 
the  disposal  of  500,00(»  acres  of  land  granted  by  Congress  to  this  State, 
is  not  in  conflict  vdth  the  Act  of  Congress  of  1841,  proiriding  for  ti^eir 
location  after  they  are  surveyed. 

Etidbngs,  Poweb  of  State  to  Dstebmznb. — ^The  State  has  the  most  per- 
fect right  to  determine  what  shall  oonstitnte  evidences  of  title,  as  be- 
tween her  own  citizens,  to  all  lands  within  her  boundaries,  and  Con- 
gress has  no  power  to  interfere  therein. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Amador. 

This  suit  was  brought  to  recover  possession  of  a  tract  of  land 
in  the  County  of  Amador,  consisting  of  one  mile  square.  At 
the  trial,  the  plaintiff  offered  in  eyidence,  te  sustain  his  action, 
two  certificates,  commonly  known  as  school  land  warrants,  to- 
getiier  with  a  certificate  of  survey  by  the  County  Surveyor, 
locating  said  warrants  on  the  tract  in  controversy;  which  evi- 
dence, on  objection  by  defendants,  was  ruled  out,  and  on  motion 
of  defendants  a  nonsuit  was  ordered. 

From  the  ruling  of  the  Court  with  regard  to  the  evidence  and 
from  the  judgment  of  nonsuit,  the  plaintiff  appeals.  It  appears 
from  the  record  that  the  Court  below  excluded  the  testimony 
on  the  ground  alone  that  the  Act  of  the  Legislature,  passed  May 
8d,  1852,  was  in  contravention  of  the  laws  of  Congress. 

Robinson  <h  BeaUy,  for  Appellant. 

By  Act  of  September  4th,  1841,  Congress  granted  to  certain 

1.  Cited  EllU  T.  Jeam,  7  OaL  417. 
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States  therein  enumerated,  and  to  each  new  State  which  there- 
after may  be  admitted  into  the  Union,  for  purposes  of  internal 
improvement,  500,000  acres  of  land,  to  be  located  in  such  man- 
ner as  the  LegisLGtture  may  direct,  conformable  to  sectional 
divisions  and  subdivisions  of  not  less  than  320  acres  in  any  one 
location,  on  any  public  land  of  the  United  States,  not  reserved 
from  sale  by  any  law  of  Congress;  and  said  locations  might  be 
made  at  any  time  after  said  lands  had  been  surveyed  according 
to  existing  laws. 

California,  having  been  admitted  into  the  Union  since  the 

Eassage  of  that  act,  is,  of  course,  entitled  to  500,000  acres  of 
md,  and  the  Constitution  of  the  State  (Art.  9,  Sec.  2,)  appro- 
priates the  proceeds  thereof  to  the  purposes  of  education. 
.  By  Act  passed  May  8d,  1852,  the  Legislature  of  the  State 
made  provision  for  the  sale  of  said  land,  before  a  survey  had 
been  made  by  the  United  States,  and  appropriated  the  proceeds 
to  the  purposes  above  mentioned.  The  plaintiff  has,  it  appears, 
complied  with  the  provisions  of  that  act  in  every  respect;  has 
paid  his  money,  obtained  his  warrants,  had  a  survey  made,  and 
all  recorded;  and,  by  virtue  of  the  act,  claims  possession  of  the 
land  in  controversy. 

I  do  not  think  it  necessasy  to  inquire  whether  the  act  of 
Congress  admitting  California  into  the  Union  with  a 
Constitution  which  diverted  *the  liberality  of  Congress  [9] 
from  the  purposes  for  which  it  was  designed,  was  a  waiver 
on  the  part  of  the  Federal  Government  of  the  condition  attached 
to  the  grant.  Neither  shall  I  undertake  to  determine  whether 
the  act  of  appropriation  and  disposal  by  the  State  is  invalid, 
because  of  its  having  preceded  a  survey  by  the  General  Govern- 
ment. I  think  the  case  may  be  disposed  of  on  other  grounds, 
so  clear  and  unmistakable,  that  to  connect  it  with  other  matters 
will  only  embarrass,  not  elucidate. 

This  action  is  a  possessoiy  action.  The  statute  under  which 
the  plaintiff  claims,  does  not  pretend  to  vest  the  title  to  the  land 
in  the  claimant,  but  simply  gives  the  right  to  the  possession. 
^Compiled  Laws,  868,  sec.  5.)  What  shall  constitute  possession 
is  a  question  purely  of  municipal  law,  and  the  power  of  a  State 
to  determine  and  define  this,  I  have  never  before  heard  doubted. 
By  the  common  law,  ejectment  will  lie  bv  one  in  possession 
against  any  who  does  not  show  a  better  title;  and  tins  rule  has 
been  frequently  enforced  by  this  Court.  In  such  cases  the  pos- 
session must  be  actual,  positive  and  notorious.  Upon  our 
statutes  is  also  an  act  prescribing  the  mode  of  maintaining 
possessory  actions  by  persons  settled  on  the  public  lands,  under 
which  a  x>er8on  who  has  complied  with  its  provisions  has  all  the 
benefits  of  an  actual  possessor,  though  he  is  not  required  to  be 
in  the  actual  possession  of  any  portion  of  the  same. 

The  common  law  requires  actual  possession;  by  the  statute 
certain  acts  are  considered  constructive  possession,  and  to  each 
a  like  dignity  is  ascribed.  This  law  is  daily  enforced  by  our 
Courts,  and  its  validity  never,  questioned,    Neither  the  provis- 
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ions  of  the  law  oonceming  possessory  actions^  nor  the  prinoiples 
of  the  common  law  above  referred  to,  have  ever  been  thought  to 
contravene  any  legislation  or  policy  of  the  Federal  Government, 
and  by  virtue  of  which  provisions  numerous  and  large  tracts  of 
land  have  been  obtained  and  maintained  by  the  claimants 
thereof. 

Now,  the  plaintiff  claims  only  the  same  privilege  under  the 
act  concerning  school  warrants,  that  is  claimed  and  allowed  by 
the  common  law  to  the  actual  possessor,  and  by  the  other  stat- 
ute  to  the  man  who  shall  mark  out  160  acres  by  metes  and 
bounds,  and  place  on  the  same  $200  worth  of  improvement,  and 
occupy  the  same,  or  pay  |15  to  the  Counly  Clerk  in  excuse  for 
his  not  occupying  it.  In  this  last  case,  the  law  says  you  shall 
be  entitled  to  the  possession  if  you  do  these  things,  and  any  one 
who  intrudes  upon  your  claim  shall  be  held  guilty  of  a  trespass. 
In  the  case  under  consideration,  the  law  says,  if  you  will  pay 
two  dollars  per  acre  into  the  State  treasury,  you  shall  obtain 
warrants  for  640  acres  of  land,  which,  if  you  will  have  located, 
surveyed  by  the  County  Surveyor,  and  have  the  same  recorded 
in  the  county  where  the  land  lies,  you  shall  be  deemed  to  be  in 
the  actual  possession  of  the  same,  and  any  one  who  enters  on 
the  land  tnus  surveyed  and  located,  shall  be  deemed  a  tres- 
passer. 

In  both  cases  the  Legiskture  was  certainly  exercising  its 
known  and  undisputable  power — that  of  defining  what  shall  con- 
stitute possession,  and  what  shall  amount  to  a  trespass.  What 
id  possession,  and  what  is  trespass,  are  surely  subjects  within 

the  scope  of  legislative  authority. 
[10]  *It  is  contended,  however,  that  if  the  propositions  here 
laid  down  are  true,  that  thereby  the  State  could,  or  might, 
or  does  interfere  with  the  primary  disposal  of  the  public  lands  by 
the  United  States,  which,  by  the  terms  of  admission  of  the  State 
into  the  Union,  it  was  stipulated  should  not  be  done.  It  will 
not  be  denied,  it  is  presumed,  that  if  a  person  should  enclose, 
occupy  and  cultivate  a  thousand  acres  of  public  land,  that  the 
laws  of  the  State  would  rightly  and  properly  eject  any  intruder 
therefrom,  and  maintain  the  rights  of  the  claimant  to  the  pos- 
session thereof.  Such  a  law  has  never  been  deemed  to  interfere 
with  the  disposal  of  the  public  lands  by  authority  of  Congress. 

Between  the  case  at  bar  and  the  case  supposed,  there  is  no 
distinction  in  principle. 

The  actual  possessor  will  oust  the  intruder,  not  by  a  law  of 
Congress,  but  by  a  law  of  the  State.  There  is  no  law  of  the 
Union  which  authorizes  any  one  to  take  possession  of  a  tract  of 
land  except  under  a  patent.  There  is  no  common  law  of  the 
Union,  and  it  is  only  by  virtue  of  State  legislation  that  the  rights 
of  possessors  are  maintained  tmtil  a  patent  is  shown.  If  the 
defendants  had  produced  a  patent  from  the  United  States,  their 
argument  would  be  applicable  and  good,  but  until  then  they 
stand,  under  the  law,  but  as  trespassers.  It  is  true  that  no 
State  legislation  can  interfere  with  the  disposal  of  the  public 
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lands  bj  OongxeBa;  and  when  it  10  shown  that  any.  particular 
portion  has  be^n  so  disposed  of,  the  State  cannot  gainsay  it. 
The  State  law  oannot  invalidate  a  patent  from  the  United  States. 
Bat  the  public  land  of  the  United  States  lymg  within  a  State  is, 
like  all  other  properfy  within  its  limits,  subject  to  the  leg^ation 
of  the  State.  The  Federal  Goremment  does  not  now,  and 
never  has  daimed  the  ownership  of  any  lands  lying  within  the 
limits  of  the  States  by  virtue  of  any  nghts  of  sovereignty.  It 
has  claimed  it  as  indiTidnals  claimed  their  lands,  simply  as  pro- 
prietors  or -owners,  not  as  sovereigns.  like  all  other  lands,  it 
is  subject  to  the  exactions  of  the  State  Government,  may  be 
taxed,  may  be  appropriated  or  dedicated  for  the  building  of 
roads,  and  other  public  purposes,  and  is  subject  to  all  the  gen- 
eral laws  which  control  ana  regulate  property,  except  that  the 
United  States  may  dispose  of  it  unmolestedly.  If  the  Federal 
Government  has  the  exclusive  power  to  determine  the  question 
of  possession,  of  the  public  lands;  if  it  alone  has  the  power  to 
determine  the  rights  of  A.  and  B.  in  a  suit  concerning  the  pos- 
session of  any  portion  ciihe  public  domain,  it  appears  to  me  it 
WQuld  be  in  the  exercise,  of  the  Mghest  asid  rarest  powers  of 
sovereignty. 

What  aghts  have  the  defendants?  By  the  law  of  the  State 
we  are  in  the  possession,  and  they  show  no  right  under  the  laws 
of  the  State  or  Union.  They  do  not  claim  under  the  United 
States.  They  show  no  title  from  her,  but  simply  declare  that 
the  law  whicn  gave  us  our  dum,  contravenes  me  law  of  Con- 
gress. What  law  f  Why,  the  law^  perhaps,^  which  grants  pre- 
emption rights. 

iNow,  if  3iere  was  a  law  which  vested  the  title  to  the  land  ab- 
solutely in  the  pre-emptioner,  such  a  law  would  have  the  same 
effect  as  a  patent  on  the  rights  of  the  claimant  under  such  law, 
and  could  not  be  gainsayed.  But  a  pre-emptioner,  under 
the  laws  of  Ccmgress,  haa  no  rights  *until  the  patent  [11] 
issues;  whatever  rights  he  has,  he  obtains  from  State  legis- 
lation. **  We  think  that,  with  the  exception  of  a  few  cases,  noth- 
ing but  a  patent  passes  a  perfect  and  consummate  title.  One 
class  of  cases  to  be  excepted  is,  where  an  act  of  Congress  grants 
lands,. as  is  sometimes  done,  in  words  of  present  grant.  The 
general  rule,  however,  is  what  we  have  stated,  and  it  applies  as 
well  to  pr&*emptioners  as  to  other  purchasers  of  public  lands." 

83  Peters,  516.)  ^^  Until  the  patent  issues,  the  fee  is  in  tilie 
nited  States."  (13  Peters,  ^51^  If,  then,  a  pre-emptioner 
or  a  purchaser  of  lands  from  the  United  States,  with  his  certifi- 
cate of  purchase  in  his  hand,  cannot  bring  his  action  of  ejectment 
against  a  person  in  possession  until  his  patent  issues,  how  can 
he  justify  his  entry  on  to  ihe  possession  of  another,  tmder  these 
claims,  or  defend  a  suit  brought  by  such  possessor  for  such  in- 
trusion? and  by  how  much  the  more  is  one  inexcusable  who 
sets  up  no  claim  as  a  pre-emptioner,  except  such  as  has  been 
commenced  by  a  trespass.  Tne  defendants  were  not  occupants 
of  the  land  when  the  warrants  were  located.    It  was  then  open, 
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unoccupied,  vacant.  Claiming,  howeTer,  that  eyety  man  should 
have  a  chance  to  pre-empt  160  acres,  they  entered  on  this  land, 
and  now  contend  that  the  State  law  which  gaye  us  the  possession 
is  inyaUd,  because  it  interfered  with  that  chance.  The  State 
law  says  they  are  trespassers.  They  answer,  that  may  be,  but 
after  a  while,  in  all  probability,  we  shall  procure  patents  to  .the 
land,  and  shall  then  cease  to  oe  trespassers;  and,  in  the  mean- 
time, any  law  of  the  State  which  prohibits  such  trespasses  is 
null  and  yoid.  The  State,  however,  to  say  the  least,  has  just  as 
good  a  title  to  the  500,000  acres  as  the  d^endants  to  160.  The 
title  to  both  is  inchoate  and  incomplete.  The  State  has  as  much 
right  to  locate  and  occupy  its  grant  as  the  defendants  to  occupy 
theirs;  and  the  State  has  located  and  occupied  hers  through  tne 
agency  of  the  plainidff,  prior  to  the  time  when  the  defendants 
sdected  and  occupied  the  same. 

The  defendants*  by  the  law  of  the  State,  can  claim  the  posses- 
sion of  their  whole  tract,  though  only  occupying  a  part,  or  by 
paying  $15  into  the  county  treasury,  without  occupying  any 
portion  of  it,  and  are  defended  and  maintained  in  tnese  rights 
by  State  legislation.  And  the  plaintiff  invokes  the  same  author- 
ity to  defend  and  maintain  him  in  his  possession,  which  he  has 
obtained  by  the  location,  survey  and  recording  thereof,  and  the 

Sayment  into  the  State  treasury  of  twelve  hundred  and  eighty 
ollars. 

In  addition  to  these  views,  it  is  further  insisted  that  all  the 
public  lands  lying  within  the  Hmits  of  the  State  are,  and  of  right 
ought  to  be,  the  property  of  the  State;  that  Congress  has  no 

Sower  over  them,  out  that  the  primary  source  of  title  is  in  the 
tate. 

Smith  d  Eardy,  for  Bespondents. 

Land  granted  by  Act  of  Congress  of  April  4th,  1841,  cannot 
be  located  until  the  survey  by  the  General  Qovemment  has 
been  made.    (U.  S.  Statutes,.  Yol.  5,  p.  455.) 

The*  appellant  seeks  to  avoid  this  by  contending  that  this  is 
not  a  permanent  location,  but  is  subject  to  the  survey. 
[12]         *In  reply,  we  hold  that  if  it  is  a  mere  floating  right, 
it  cannot  interfere  with  the  actual  possession  of  the 
xespondente. 

The  doctrine  that  the  Stete  may  prescribe  the  needful  rales 
and  regulations  for  the  occupation  of  the  land  within  the  Stete, 
does  not  apply  to  the  lands  owned  by  the  Government.  For,  by 
the  Constitution  of  the  United  Stetes,  and  the  articles  of  admis- 
sion of  California  into  the  Union,  the  primary  disposal  and 
regulation  of  the  public  lands  is  in  Congress,  and  the  Stete  is 
expressly  prohibited  from  interfering  therewith.  (U.  S.  Stet- 
utes,  Vol.  9,  p.  452.) 

In  Wdcox  V.  Jackson,  the  Supreme  Court  of  the  United 
Stetes  has  said:  ''A  Stete  has  a  perfect  right  to  legislate  as  she 
may  please  in  regard  to  the  remedies  to  be  pursued  by  her  citi- 
zens in  her  Courte,  and  to  regulate  the  disposition  of  the 
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property  of  her  citizens  by  descent,  devise  or  alienation.  But 
Congress  is  invested  by  the  Constitution  with  the  power  of  dis- 
posing of  the  public  land,  and  making  needful  rules  and  regula- 
tions respecting  iL"    {WUcox  v.  Jac&on,  13  Peters,  498.^ 

Here  we  mignt  rest.  If  Congress  is  alone  invested  with  the 
power  of  disposing  of  the  public  lands,  and  malriTig  needful  rules 
and  regulations  concerning  them,  it  follows  necessarily  that  the 
State  cannot. 

But  it  is  urged  that  so  long  as  the  State  does  not  interfere 
with  the  reguhitions  or  disposals  of  Congress,  her  legislation  is 
constitutional  and  valid. 

Here  again  the  appellants  are  conclusively  in  error;  for  if 
Congress  is,  by  the  Constitution,  invested  with  a  power  which 
they  exercise  or  attempt  to  exercise,  the  States  are  precluded 
from  legislation  or  action  on  the  same  subject,  even  though  their 
action  be  auxiliary  to  that  of  the  United  States.  {Tfiomlon'a 
Case,  11  Illinois,  336;  Prigg  v.  Pennsylvania,  16  Peters,  559.) 

The  doctrine  we  are  combating  is  no  part  of  State  sovereignty, 
and  is  not  the  subject  of  the  same  rules  of  construction. 

We  claim  for  Congress  the  exercise  of  a  power  which  must  be 
in  Congress  alone  to  be  uniform  throughout  all  the  States.  The 
appellant  claims,  however,  that  the  Legislature  has  made  the 
location  of  these  warrants  sufficient  evidence  of  title  to  maintain 
'  possession  against  a  wrong-doer  or  mere  trespasser.  This  the 
Legialature  cannot  do;  for,  as  has  already  been  sho¥m,  the  pow- 
ers of  pre-emption,  ^e  regulations  of  occupation,  and  the  ex- 
tent of  rights  on  Government  lands,  are  in  the  Congress  of  the 
United  Stotes.  .And  the  very  titie  which  the  appellant  relies 
upon,  shows  that  he  can  take  nothing[  by  his  title,  until  the 
United  States  surveys  are  made,  and  in  order  to  recover,  his 
rights  must  exist  at  the  bringing  of  the  suit. 

Besides,  Congress  has  alr^ulv  provided  a  means  of  acquiring 
and  defending  the  possession  of  public  lands  in  a  different  man- 
ner from  this,  and  we  hold  the  State  has  no  power  to  provide 
other  means. 

These  warrants  were  properly  excluded  as  offering  no  evidence 
of  titie,  and  the  nonsuit  was  properly  granted. 

They  were  not  properly  located,  and  were  not  properly  certi- 
fied to. 

*The  opinion  of  the  Court  was  delivered  by  Mr.  Justice     [IS] 
Hetdenfeldt.    Mr.  Chief  Justice  Musbay  and  Mr.  Justice 
Tebbt  concuired. 

The  Act  of  May  3d,  1862,  ''providing  for  the  disposal  of  the 
600,000  acres  of  land  granted  by  Congress  to  this  State,"  is  not 
in  conflict  with  the  Act  of  Congress  of  1841 »  which  provides  for 
their  location  after  they  have  been  surveyed. 

The  State  has  the  most  perfect  right  to  determine  what  shall 
constitute  evidences  of  titie  as  between  her  own  citizens,  to  all 
lands  within  her  boundaries,  and  the  act  in  question  does  only 
tins  in  reference  to  a  portion  of  them. 
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» 

The  act  of  Congress  relied  on  by  the  respondents,  if  of  any 
force  at  all,  cannot  interfere  -with  the  domestic  policy  of  the 
State,  because  Congress  has  no  such  power. 

Judgment  ze?er8ed  and  cause  remanded. 


HELLMANN  et  al.  v.  POTTEB. 

PovBB  or  AnoBNET— LxABXLnr  ov  Pbzkoipaii.— A  party  who  gives  a  general 
power  of  attorney  to  another  to  tnnaaet  all  Imainesa,  eto.,  anthoiidng 
theattomoT  *'to  make,  exeoate  and  deliver  promiaaory  notes,"  etc., 
wiU  be  held  liable  lot  all  saoh  notes,  etc,  executed  in  his  name  by  hia 
attorney,  when  they  have  reached  the  hands  of  an  innocent  holder, 
althon^  they  may  have  been  made  for  the  private  purposes  of  the 
attorney. 

Appbal  from  the  Distiiot  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

The  plaintiffs  brought  their  action  on  a  promissory  note  made 
by  the  defendant  by  C.  S.  Potter,  his  attorney,  under  a  general 
power  of  attorney  to  transact  all  of  defendant's  business,  author- 
izing the  sale  of  real  estate  and  the  borrowing  of  money  thereon, 
and  empowering  the  attorney  to  execute  good  and  sufficient 
deeds,  mortgages,  bills,  bonds,  notes,  etc.  There  is  a  power  of, 
substitution,  except  as  to  sdling  or  mortgaging  real  estate. 
The  attorney  testified  on  trial  that  he  was  the  brother  and  sole 
attorney  of  defendant,  who  was  then  ab^nt;  that  he  gave  the 
note  in  question,  with  others,  in  the  purchase  on  his  own  ac- 
count, of  a  grading  contract  of  J.  L.  Wetmore,  the  payee  of  the 
note.  The  assignment  was  made  in  blank  and  deuyered  to  a 
third  person,  acting  for  both,  and  was  by  him  negotiated.  The 
note  was  endorsed  by  Wetmore  to  Godeffroy,  Sillem  &  Co.,  and 
by  them  sold  and  endorsed  before  maturity  to  the  plaintiffs,  who 
still  hold  it.  The  above  facts  being  in  evidence,  the  defendant 
moved  for  a  nonsuit,  which  was  granted  by  the  Court.  A  mo- 
tion for  a  new  trial  was  made  by  plaintifb,  and  overruled  by  the 
Court,  and  judgment  entered  tor  defendant,  and  plaintiffs  ap- 
pealed. 

HaU  MsAUister,  for  Apx>ellant. 

The  argument  for  respondent  is  this:  That  his  attorney 
[14]  '  was  authorized  *to  mate  contracts  when  the  proceeds 
thereof  inured  to  the  benefit  of  his  principal,  but  that  a 
secret  appropriation  of  the  proceeds  bv  the  attorney  to  his  own 
use  renders  the  note  void  even  in  tne  hands  of  an  innocent 
holder;  for  ihe  plaintiffs  in  this  case  are  proved  to  have  bought 
the  note  \)etote  maturity  in  good  faith,  and  for  a  valuable  con- 
sideration, and  without  notice  of  any  infirmity  therein.  In 
other  words,  the  party  taking  the  note  of  A.,  executed  by  his 
attorney  B.,  must  not  only  ascertain  whether  B.  holds  a  warrant 
of  attorney,  and  also  that  the  note  is  executed  in  accordance 
therewith,  but  must  also  ascertain  whether  the  moneys  resulting 
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therefrom  have  been  properly  appropriated.  (Bailey  on  Bills, 
chap.  XI.  492;  Story  on  Bills,  sec.  415,  416;  Arbonin  v.  Ander- 
son, 1  Adolpli  &  El.  N.  S.  505;  41  Eng.  Com.  Law  645.) 

As  against  the  defendant,  the  attorney  undoubtedly  exceeded 
his  power,  for  which  he  is  liable,  but  the  purchaser  of  the  note 
was  not  bound  to  look  beyond  the  written  authority.  {Pickering 
T.  Bmh,  15  East.  88.)  The  defense  is,  that  the  defendant  has 
been  swindled  by  the  person  in  whom  he,  and  not  we,  reposed 
trust  and  confidence,  and  whom  the  defendant  has  clothed  with 
apparent  authority,  and  thus  enabled  to  impose  upon  us;  but 
that  we  must  bear  the  loss,  because  we  should  have  inquired 
whether  the  agent  was  honestly  appropriating  the  funds  raised 
in  the  name  of  his  principal.  Such  a  doctrine  would  make  the 
t)ower  utterly  unaTailable.  (North  Elver  Bank  v.  Aymar,  3 
Hill  273.) 

Etcu  the  equity  rule  as  to  trusts  is  subject  to  many  qualifica* 
tions,  and  has  been  much  questioned.  (2  Story  Eq.  Juris.  1124, 
1125;  Bel/our  v.  Welland,  16  Vesey  156.) 

The  case  of  partners  is  exactly  analogous,  in  which  the  doc- 
trine contended  for  by  us  has  been  universally  adopted.  (Put- 
nam V.  SuUivan,  4  Mass.  45;  Newman  v.  Oakley ,  6  xerger  489.) 

The  power  to  make  notes  is  independent  from  the  power  to 
mortgage,  not  being  limited  by  any  reference  to  other  powers 
in  the  instrument.  It  is  a  special  and  independent  power, 
which  it  was  not  necessary  to  express  in  order  to  perfect  the 
power  to  mortgage.  (Stdlivanv.  Davis,  4^  Cal.  291;  Dunlap's 
Paley's  Agency,  189;  Smith  v.  People*8  Bank,  11  Shepley  195; 
Bice  V.  Bice,  4  Pick  349.) 

This  is  shown  by  the  use  of  the  word  ''  Bills,"  which  certainly 
are  not  necessary  or  proper  to  effectuate  a  mortgage. 

E.  Cook,  for  Bespondent. 

We  do  not  contend,  as  asserted  by  appellant's  counsel,  that 
if  the  attorney  received  the  money  for  ms  principal  and  then 
secretly  converted  it  to  his  own  use,  the  principal  would  not  be 
bound;  but  in  this  case  the  attorney  never  received  the  money 
for  the  respondent,  but  obtained  it  for  his  own  use,  with  the 
knowledge  of  the  parties  to  whom  he  gave  the  note  that  he  had 
no  right  to  make  it,  and  the  authorities  cited  by  the  appellant 
have  no  application  to  this  case. 

The  case  in  3  Hill,  262,  much  relied  on  by  appelUCnt,  is 
based  on  a  different  state  of  facts,  and  in  that  case  Judge 
Nelson  delivered  a  very  *able  dissenting  opinion,  repudi-     [15] 
ating  the  idea  that  a  principal  is  liable  for  an  unauthor- 
ized act  of  his  agent. 

In  Stainer  v.  Ih/son,  3  Hill,  Judge  Cowen  qualifies  his  opinion 
in  the  foregoing  case.  {Atioood  v.  Munnings,  7  Bam.  &  Cress. 
278:  Dunlap's  Paley  on  Aiency,  3d  edit.  192, 193;  8  Greenll  B. 
338;  N,  Y.  Ins.  &  Trust  Co.  v.  Bedbe,  4  Comstock,  364,  369.) 

The  attorney  had  no  power  to  make  the  note  in  question.  In 
the  power  to  appoint  substitutes,  the  power  to  sell  or  mortgage 
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real  estate  is  excepted  from  the  powers  conferred  upon  the  sub- 
stitute, b^  the  express  terms  of  the  power  in  question;  showing 
an  intention,  on  the  part  of  the  principal,  to  give  the  substitute 
less  power  than  the  attorney.  The  unlimited  power  to  make 
notes,  if  independent,  is  the  largest  power  that  could  be  con- 
ferred.   {BamlerY.  Bassiler,  8  Wend.  494.) 

By  reference  to  the  power,  the  party  receiving  the  note  could 
readily  know  that  the  attorney  had  no  power  to  execute  the  note 
unless  accompanied  by  a  mortgage,  ana  tiiere  being  no  mortgage, 
the  taker  of  the  note  assumed  the  responsibility  of  its  payment. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.  Mr.  Chief  Justice  Mubbat  and  Mr.  Justice  Teset 
concurred. 

A  party  who  gives  his  power  of  attorney  to  another,  authoriz- 
ing the  latter  in  general  terms  "to  manage  and  transact  all  busi- 
ness matters  of  evety  nature  and  description  in  which  I  may  be 
interested,"  and  ''to  make,  execute  and  deliver  promissory  notes, 
bills  or  bonds,"  vdll  be  held  liable  for  all  such  securities  executed 
in  his  name,  by  his  attorney,  where  they  have  reached  the  hands 
of  an  innocent  holder,  although  the^  may  have  been  made  for 
the  private  individual  purposes  of  his  attorney.  Where  one  of 
two  innocent  parties  must  suffer,  it  must  fall  on  him  who  has 
trusted  most. 

The  argument  against  this  position,  rests  upon  the  ground 
that  the  letter  of  attorney,  which  confines  the  authority  to  the 
business  of  the  principal,  ought  to  put  on  inquiry  the  person  to 
whom  the  note  is  offered.  The  law,  however,  requires  no  one  to 
do  a  vain  thing.  In  making  the  note  the  agent  is  guilty  of 
falsehood;  is  it  to  be  expected  that  he  will  disclose  his  falsehood 
upon  being  q[ue8tioned?  Would  he  not  rather  add  to  it  by 
stating  some  simulated  object  in  behalf  of  his  principal  ?  Shall 
it  be  required  that  the  inquiry  must  extend  to  an  examination  of 
the  books  of  the  principal?  In  many  cases  the  principal  has  no 
books;  in  some  cases  the  examination  of  his  books  would  result 
in  the  defeat  of  his  commercial  operations;  in  none  could  it  dis- 
able the  agent  in  committing  frauds,  for  if  a  certain  amount  of 
money  was  seen  from  examination  to  be  necessary,  the  same 
amount  might  be  drawn  from  half  a  dozen  different  sources. 

It  is  furthermore  contended,  that,  if  no  inquiry  is  demanded, 
as  a  rule  of  law,  it  will  destroy  the  usefulness  of  letters  of  attor- 
ney, as  nobody  will  trust  to  au  extent  which  may  result  in  ruin; 
but,  on  the  other  hand,  the  argument  is  equally  cogent  that  to 
require  so  much  of  commercial  men  in  the  way  of  examina- 
[IG]  tion  into  the  bona  fides  of  a  trans-faction,  will  equally 
weaken,  if  not  to  a  greater  degree  destroy,  the  eficiency 
of  such  instruments.  Not  only  so,  but  it  takes  away  one  man's 
natural  power  of  implicitly  trusting  another,  and  upon  eveiy  oc- 
casion institutes  an  inquisition  into  his  private  business,  de- 
structive, may  be,  alike  to  his  prosperity  and  independence  of 
action. 
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The  doctrine  we  here  adopt  is  exactly  analogous  to  that 
which  is  uniTersal  in  cases  of  partnership; as  where  one  partner, 
having  the  power  to  sign  the  partnership  name  to  a  note,  uses 
his  power  for  his  ovm  purposes,  and  in  fraud  of  his  partners;  the 
parbiers  have  everywhere  been  held  liable  to  an  innocent  holder. 

Judgment  reversed  and  cause  remanded. 


BBUMMAGIM  v.  BOUCHEB  sr  al   . 

OASXisaBB— JiTseiifeiiT  AoAiiisi>— In  prooeediiigB  agaimitagaiiiialiee,  it  it  the 
duty  of  the  Gomt,  simply  to  render  jndement  aoainet  thft  gwniehee  lor 
the  amount  found  dae  py  him  to  the  judgment  debtor. 

Idjkx .r-OsDEB  TO  Fat  otxb  Monxt — An  order  that  the  garmshee  pay  over 
the  money  into  Ck>iirt,  ia  improper. 

Wbtt  of  Ebbob  to  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, County  of  Yuba. 

The  plaintiffs  in  error,  Mark  Brummagim  and  John  A.  Pax- 
ton,  were  gamisheed  by  the  defendants  in  error  in  a  number  of 
suite  against  Adams  &  Co.  They  were  summoned  to  answer  in- 
terrogatories touching  moneys  in  their  hands,  belonging  to 
Adams  &  Co.  Their  answer  disclosed  that  they  had  in,  their 
hands  the  sum  of  $75,000,  for  which  they  had  issued  their  cer- 
tificates of  deposit  to  A.  A.  Cohen,  as  BeceiTcr — ^which  sum  they 
supposed  belonged  to  Adams  &  Co.  That  the  deposit  was  made 
on  February  23d,  1855,  at  the  time  of  the  suspension  of  Adam's 
&  Co.  by  persons  in  the  employ  of  that  house;  that  the  certifi- 
cates had  been  presented  but'  not  x>aid,  owing  to  the  attachments 
of  the  defendants  in  .error.  The  record  is  very  voluminous,  but 
it  is  only  necessaty,  under  the  decision  of  the  Court,  upon  the 
writ  of  error,  to  state  the  action  of  the  Court  below.  After  the 
examination  c^  the  plaintiffs  in  enor,  and  of  witnesses,  the 
Court,  on  the  apj^ation  of  the .  defendants  in  error,  entered  an 
order  which,  after  reciting  the  previous  action  of  the  Court,  etc., 
is  in  these  terms:  '^Now,  therefore,  it  is  ordered  that  the  said 
MarkvBrummag^  and  John  A.  Paxton,  copartners  as  afore- 
said, pay  forthwith  to  the  Sheriff  of  Yuba  County,  California, 
the  aforesaid  sum  of  seventy-five  thousand  dollars.  And  the 
said  Sheriff  is  hereby  commanded,  in  the  name  of  the  'People 
of  the  State  of  California,'  and  in  obedience  to  this  order,  to 
demand  and  receive  forthwith,  trocn  the  said  M.  Brununagim  and 
John  A.  Paxton,  the  full  sum  of  seventy-five  thousand  dollars, 
and  to  receipt  to  them  therefor;  and  further  ordered  that  the 
Sheriff  is  commanded  to  retain  said  sum  of  mon^  for 
'^'the  benefit  of  the  plaintiffs  as  creditors  of  Adams  &  Co.,  [17] 
and  hold  the  same  Bubje^  to  ihd  further  order  of  this 
Court." 

M.  Brummagim  &  Co.  refusing  to  pay  the  money  over  to  the 
Sheriff,  on  application  of  the  defendants  in  error,  an  attachment 
for  contempt  was  issued  and  Brunnnagim  and  Paxton  were  com- 
mitted for  contempt,  whereupon  they  sued  out  a  writ  of  errox. 
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Field  &  8v>ezyy  tor  Plaintiffs  in  Error. 

The  errors  assigned  by  the  counsel  are  numerous,  and  su^ 
ported  by  a  very  full  brief,  but  as  the  decision  of  the  Court  is 
upon  only  one  point,  it  is  unnecessary  to  repoi-t  them. 

No  brief  on  file  for  Defendants  in  Error. 

The  opinion  of  the  Court  was  delivered  by  Mr..  Justice  Het^ 
DENFELDT.    Mx.  Chief  Justice  Mubbay  concurrod. 

In  the  case  of  Smith  y.  Hutchinson,  Oreen  d:  Co.  decided  at  the 
January  term,  1855,  it  was  said:  ''The  whole  proceeding  of  the 
District  Court  was  irregular.  It  was  the  duty  of  the  Court 
simply  to  render  a  judgment  against  the  garnishee  for  the 
amount  found  due,  and  the  order  to  pay  the  same  into  Court 
was  improper." 

That  opinion  is  decisive  of  the  order  in  the  present  case.  It 
is  therefore  reversed,  and  the  cause  remanded. 


SFBma  V.  HILL  k  GABB. 

FoBBGLosuBB  OH  SUBSTITUTED  NoTB. — Whcro  a  new  note,  on  the  same 
tenns,  between  the  same  parties,  for  the  same  sum,  and  of  the  same 
date,  is  given  as  a  snbetitate  for  a  pre'vions  note  secured  by  mortgage, 
the  owner  is  entitled  to  a  foreclosure  on  the  new  note. 

Deposition — ^Intebpbstatiom  of  Lamouaob  ov. — Where  a  deposition  is  taken 
ex  parUf  though  after  notice,  and  the  witness  is,  therefore,  not  sub- 
jected to  a  cross-examination,  the  language  used  by  him  will  be  sus- 
piciously regarded,  and  only  a  very  hteral  interpretation  given  to  it. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Cruz. 

The  plaintiff  filed  his  bill  of  foreclosure.  On  the  trial  the 
plaintiff  read  in  CTidence  the  note  and  mortgage.  The  defense 
set  up  is  that  the  note  sued  on  is  not  the  note,  to  secure  which 
the  mortgage  was  given.  In  support  of  this,  the  deposition  of 
the  defendant  Hill,  the  mortgagor,  taken  on  behalf  of  his  co- 
defendant,  Carr,  the  subsequent  purchaser  of  the  land,  was  read 
in  evidence.  The  deposition  was  taken  apparently  on  notice, 
at  least  no  exception  on  that  ground  is  taken  to  it,  but  the 
plaintiff  was  not  represented  atthe  taking  of  the  deposition,  and 
the  witness  was  not  subjected  to  any  cross-examination.  Other 
exceptions  were  taken  to  the  admission  of  the  deposition  which 
are  not  passed  upon  by  the  Court.  The  substance  of  the  depo- 
sition appears  in  the  comments  upon  it  in  the  opinion  of  the 

Court.  *  .  I 

|18]         *  Judgment  was  rendered  for  defendant  in  the  Court 

below.    Plaintiff  appended. 

W.  W,  Stow,  for  Appellant. 

Even  if  the  testimony  of  Hill  were  admissible,  and  were  taken 
Sas  true,  the  plaintiff  is  entitied  to  a  decree  of  foreclosure.    The 
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note  is  the  mere  evidence  of  indebtedness,  and  the  change  of 
the  evidence  of  indebtedness  does  not  affect  the  indebtedness 
itself.  Nothing  but  payment  or  relinquishment  will  discharge 
the  mortgage,  and  neither  is  asserted  in  this  case.  {Heard  v. 
Evans,  1  Freeman's  Ch.  R.  79;  Robinson  v.  Page,  3  Bussell,  and 
3  Cond.  Eng.  Ch.  R.  318;  Davies  v.  Maynard,  9  Mass.  242; 
FomeroyT,  Bice,  16  Pick.  22;  Hynes  v.  Bogers,  5  Littell  229; 
Bawkii^  Heirs  v.  Kvng,  2  Marshall  109.) 

B.  I,  Peckkam,  for  Respondents. 

Mr.  Justice  Heydenfeldt  delivered  the  opinion  of  the  Court. ' 
Mr.  Justice  Tebby  concurred. 

I  have  no  doubt,  from  the  evidence,  that  the  complairant  is 
entitled  to  a  foreclosure.  The  note  sued  on  is  described  with 
exactitude  in  the  mortgage. 

The  witness,  Hill,  in  testifying  that  the  mortgage  was  given 
to  secure  another  note,  describes  the  latter  differenUj  from  the 
description  given  in  the  mortgage;  and  although  this  is  not  con- 
clusive in  favor  of  the  one  sued  on,  yet,  taken  in  coimection 
with  other  circumstances,  it  has  some  weight. 

His  statement  that  the  note  given  in  evidence  was  made  only 
five  months  before,  and  yet,  as  it  seems,  was  dated  a  year  pre- 
vious to  the  time  it  was  made;  made  to  bear  the  same  date,  for 
the  same  amount,  to  the  same  payee,  and  upon  the  same  terms 
as  the  first  note-~-all  this  would  indicate  conclusively  that  the 
note  sued  on  was  a  mere  counterpart  of  and  substitute  for  the 
first  note  given.  It  is  true  the  witness  says,  in  speaking  of  the 
first  note,  "  this  note  has  never  been  taken  up  by  me,  it  is  out- 
standing." This  language  ordinarily  would  be  taken  to  mean 
that  the  note  was  still  a  liability. 

But  when  the  whole  matter  could  have  been  so  easily  explained 
by  the  witness  having  in  his  power  to  state  the  consideration  of 
each  note,  to  show  that  they  were  given  for  different  objects,  to 
explain  the  reason  of  antedating  the  last  note,  and  to  declare 
explicitly  whether  he  was  indebted  for  one  or  both;  and  when 
also  his  evidence  was  taken  by  deposition  ex  parte,  and  he  was 
not  subjected  to  cross-examination,  the  language  he  uses  will 
be  regarded  suspiciously,  and  only  a  very  literal  interpretation 
given  to  it.  It  must  be  considered  to  mean  only  that  he  has 
not  received  the  note  in  his  own  hands.  Of  this  the  defendant 
cannot  complain.  He  had  the  power,  through  his  own  witness, 
to  make  the  whole  truth  appear  beyond  any  question.  If  he 
suffers,  it  is  because  he  failed  to  do  what  was  his  interest  and 
his  duty. 

The  judgment  is  reversed  and  the  cause  remanded. 
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[19]        *VAN  ETTEN  AND  STEELE  v.  JILSON. 

*  JuBTicB  ov  PsAca  JvBiBDiciioR. — JttBtioM  of  tlie  Peftce  bare  no  jruiadio* 
tion  in  actionBio  reooTer  damages  for  injury  to  a  mining  claim,  or  for 
its  detention. 

PXiBADtKo,  OoHFLAZMT  IN  AcTioM  voB  MiNiNO  Claix. — ^Where  the  complaint 
in  an  action  to  recover  possession  of  a  mining  claim  in  a  Justice's 
Court,  contains  an  alle^pation  of  izgury  done  and  a  prayer  fdr  damans, 
the  latter  should  be  disregarded  or  stricken  ont»  and  the  plaintiff  be 
allowed  to  try  his  right  to  the  claim. 

Appeal  from  the  County  Court  of  Nevada  County. 

'  The  plaintiib  brought  their  action  in  a  Justice's  Court  to 
recover  possession  of  a  mining  claim,  and  for  damages  for 
injuries  done  thereto  l^  defendants.  The  defendants  answered, 
and  on  trial  moved  io  diRmisB  the  action,  for  the  reason  that  two 
causes  of  action  were  improperly  united.  The  Justice  overruled 
the  motion.  The  jury  found  a  verdict  for  defendants,  and  judg- 
ment was  entered  accordingly,  from  which  plaintiffo  appealed  to 
the  County  Court.  There  the  motion  to  dismiss  was  renewed 
and  granted-,  and  the  action  dismissed.    Plaintiffs  appealed. 

McFarkmdiib  OaldweU^  for  Appellants. 

Buckner  db  J3tK,  for  Respondents. 

The  opinion  of  the  Court  was  delivered  hj  Mr.  Justice  Het* 
DENFELDT.    Mr.  Justicc  Tebbt  coucurred. 

.  Justices  of  the  Peace  cannot  take  any  jurisdiction  by  implica- 
tion. The  law  gives  them  the  authority  to  try  the  right  to  a 
mining  claim  where  the  value  does  not  exceed  two  hundred  dol- 
lars, but  it  confers  no  jurisdiction  to  give  damages  for  an  injury 
to  a  mining'  claim,  or  for  its  detention. 

But  this  is  not  the  case  here.  The  plaintiff  sues  for  the  min- 
ing claim — that  is  the  cause  of  his  action.  His  prayer  for  dam- 
ages might  have  been  stricken  out,  or  might  have  been  disre^ 
garded.  It  ought  not  to  have  turned  him  out  of  Court.  The 
rule  is,  '^UtUeperinulUenonvUiaiur,''  And,  besides  this,  the 
Courts  are  always  gentle  and  indulgent  to  pleadings  before 
tiiese  inferior  tribunals.  Order  of  diRmissal  reversed,  and  cause 
remanded. 


CTJNNINQHAM  v.  DORSET. 

s  Daicaois  vob  Bbxach  or  Coktbagt. — In  an  action  for  breach  of  contract 
and  for  hindering  the  plaintiff  from  completing  his  part  thereof,  the  tme 
measure  of  damages  is,  the  value  of  the  labor  petformed  by  plaintiff, 
and  the  profit  he  could  fairly  have  derived  from  the  labor  he  was  pre* 
vented  from  performing. 

1.  Cited  Grass  VaUey  M,  Co.  y.  Staddtoust,  post  414;  Small  v.  Gvritm^  post  449;  Freeman 
V.  Powers,  7  Oal.  105;  Swain  v.  Chase,  12  Gal.  266;  Wratten  v.  Wilion,  22  OaL  4«0;  Armstrong 
y.  Paul,  1  Key.  141. 

2.  Cited  GatUng  v.  NaoOl,  12  Jnd.  125. 
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» 1 

;    Afpbaii  from  the  Distdet  Court  of  the  Fifth  Judicial  District, 
iCountj  of  Tuolumne. 


•  •  •  •  f  > 


I"  ^Thie  action  was  brought  for  $3,160  damages  for  breach  [20] 
of  a  contract  made  by  plaintiff  and  defendants,  by  which 
plaintiff  was  to  deliver  a  thousand  logs  (of  which  tne  plaintiff  de- 
fiyered  five  hundred)  at  defendants'  saw-mill,  and  for  which  the 
latter  were  to  pay  a  fixed  price,  and  for  hindering  the  plaintiff 
from  fully  performing  his  part  of  the  contract-~the  amount 
claimed  bemg  $6,100,  the  contract  price,  less  an  admitted 
payment. 

t  The  answer  denies,  etc.,  and  ^ets  up  an  offset  of  $904  68.  On 
the  trial,  the  Court,  at  the  request  of  the  plaintiff,  and  under  the 
exception  of  the  defendants,  gave  the  jury  the  foUoiving  instruc- 
tion, which  was  the  third  asked  for:  "That  if  the  jury  find 
from  the  testimony  that  the  plaintiff  was  preyented  from  the 
full  performance  of  his  part  of  the  contract  by  the  acts  of  the 
defendants,  that  he  is  excused  from  a  further  performance,  and 
the  defendants  become  liable  to  pay  as  damages  to  the  plaintiff 
the  ftdl  amount  agreed  to  be  paid  in  the  contract."  The  Court, 
afterwards,  at  defendants'  request^  instructed  the  jur^  that  the 
rule  was  as  defined  in  theopinion  of  the  Court.  The  jury  found 
a  verdict  for  plaintiff  for  $2,012.  Defendants  moved  for  a  new 
trial;  the  motion  was  overruled  and  judgment  entered  for 
plaintiff.    Defendants  appealed. 

H.  P.  Barber,  for  Appellant. 

The  charge  of  the  Court  as  to  the  rule  of  damages  was  erro- 
neous. (CvMer  v.  Powell,  2  Smith's  Lead.  Cas.  30;  Baldwin  v. 
Beanea,  4  Cal.  392;  7  Hill  61.)  The  defendants  were  entitled 
to  a  correct  instruction  without  having  an  improper  one,  in 
direct  contradiction  to  it,  tacked  on  to  it  and  nullifying  its 
effect.  •  We  are  entitled  to  a  new  trial  when  the  true  rule  wiU  be 
laid  down  without  any  admixture  of  error.  (4  B.  Monroe  476, 
522;  10  Id.  5,  317;  1  Cal.  92;  18  Maine,  436;  22  Maine  113;  1 
Pick.  206;  12  Pick.  177;  6  Mass.  365,  438;  5  Wend.  418;  11 
Wend.  83;  1  Hill  347;  4  Hill  271.)  It  can  scarcely  be  pre- 
tended  that  the  verdict  of  the  jury  was  founded  only  upon  the 
last  instruction  of  the  Court. 

HaUeck,  Peachy  dt  BiUihgs,  for  Respondent. 

The  contract  was  entire,  and  the  plaintiff  having  done  all  that 
he  could  do  without  the  concurrent  action  of  the  defendants,  the 
latter  are  guilty  of  ^an  affirmative  act  amounting  to  a  tortious  inter- 
ference, and  operating  as  a  waiver  on  their  part  of  whatever 
remained  to  be  done  by  him.  The  compensation  named  in  the 
contract  is,  therefore^  the  only  measure  of  damages.  (See  Bald- 
mh  V.  Bennett  J  cited  for  appellant.) 

Even  if  the  charge  is  erroneous,  yet,  as  the  jury  have  not 
acted  on  it,  a  new  trial  should  not  be  granted.  The  plaintiff 
sued  for  $d,150,  the  balance  due  on  the  contract.  The  only 
p&ei  pleaded  was  $904  68,  which  would  have  made  the  verdict, 
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under  the  instraction,  $2,245  82,  while  in  fact  it  was  only  $2,012. 
A  new  trial  should  not  be  awarded  for  error  where  the  record 
shows  that  it  was  unattended  with  consequences.  (SantUlan  y. 
Moses,  1  Cal.  92;  KUbum  t.  Bitchie,  2  CaL  146;  Innes  v. 
[211  Senator,  1  Cal.  459;  Clayton  v.  West,  2  Cal.  381.)  ♦More- 
over the  Court  afterward  gave  the  instruction  requested 
by  defendants,  that  "  plaintiff  was  entitled  only  to  such  dam- 
ages as  he  proved  he  nad  sustained."  As  the  verdict  of  the 
jury  is  not  in  accordance  with  the  first  instruction,  it  must  be 
presumed  to  have  been  founded  upon  the  latter.  {Clayton  v.. 
West,  2  Cal.  881 .) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.    Mr.  Chief  Justice  Mubiut  concuired. 

The  third  instruction  given  by  the  District  Court,  at  the  re- 
quest of  the  plaintiff,  is  clearly  eironeous.  The  true  rule  of 
damages  is  the  value  of  the  labor  performed,  and  the  amount  of 
profit  which  could  fairly  have  been  derived  from  the  labor  left 
unperformed  by  the  act  of  the  defendants.  Although  after- 
wards, at  the  defendants'  request,  the  Court  laid  down  the  cor- 
rect rule,  yet  it  is  impossible  to  say  that  the  erroneous  instruc- 
tion first  given  had  no  influence  upon  the  jury.  Both  stood 
together  and  were  of  equal  force,  and  we  cannot  by  computation 
ascertain  by  which  one  the  jury  was  controlled. 

Judgment  reversed,  and  cause  remanded* 


BOBB  V.  BOBB. 


1  New  TfiXAii — Loss  of  JuBisDZcnoii.— The  District  Conrts  oaimot  grant  a 
new  trial,  or  interfere  in  any  way  with  their  judgments  or  decrees  in 
any  material  part,  after  the  adjoomment  of  the  tezm  in  which  they  are 
rendered. 

Fb^xtduleiit  JuDGiCEMT,  Belzet  tbou. — ^In  cases  of  fraud,  in  obtaining  the 
judgment,  the  party  aggrieved  most  proceed  by  a  bill  to  impeach  the 
original  decree  for  fraud,  etc. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,; 
County  of  San  Joaquin. 

On  March  12, 1855,  the  plaintiff,  Ellen  B.  Bobb,  filed  a  bill' 
of  divorce  against  her  husband,  John  "S.  Bobb,  and  claiming 
certain  property  as  conveyed  to  her  by  deed  of  gift  during 
coverture,  as  well  as  her  share  of  the  common  property.  Serv- 
ice of  process  was  had  on  defendant  in  San  Francisco,  on  the 
next  day.  On  the  21st  of  Julv  following,  no  answer  being  filed, 
the  plamtiff  proceeded  to  trial,  and  obtained  a  final  decree  of 
divorce,  vesting  in  her  the  property  set  forth  in  her  complaint 
as  separate  property,  and  the  one  half  of  the  common  property. 
On  the day  of  October,  the  defendant  filed  a  sworn  peti- 

1.  Cited  Shaw  v.  MeCfregmr,  8  Cal.  6il;  De  Cattro  y.  RichaardsoK,  26  Cal.  03;  Ccuement  t. 
Singgold,  28  Cal.  887;  approred.  Bell  v.  Thompton,  10  Cal.  707. 
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tion  to  have  the  decree  vacated,  and  a  new  trial  granted,  alleg- 
ing the  following  facts  as  grounds  for  his  petition:  That  long 
before  the  time  for  answering  had  expired,  he  employed  an  at- 
torney in  San  Francisco  to  defend  the  action,  who  prepared  an 
answer,  which  was  duly  sworn  to  by  defendant;  that  he  paid 
said  attorney  to  attend  to  the  defense  of  this  action,  and  that 
the  attorney  agreed  to  do  so,  and  to  file  the  answer  in  time,  but 
that  the  attorney  had  failed  or  neglected  to  do  so;  that  de- 
fendant had  no  knowledge  or  information  of  the  entiy  of  the 
decree  in  this  cause  until  the  28th  day  of  September, 
when  a  notice  was  served  on  him  that  the  plaint-*iff  [22] 
would  move  the  Court  on  Monday,  October  8,  to  reform 
the  decree;  that  the  attorney  thus  employed  by  defendant  is 
wholly  insolvent  and  unable  to  respond  in  damages  for  his  mis- 
conduct; that  the  property  claimed  by  the  plaintiff  as  her 
separate  property  was  conveyed,  not  by  a  deed  of  gift,  but  for  a 
valuable  consideration,  to  wit:  one  lot,  on  condition  that  de- 
fendant should  erect  a  printing  press,  which  he  had  done,  and 
another  lot,  on  condition  that  defendant  would  setUe  with  his 
family  in  Stockton,  which  he  had  done;  though  the  deeds  were 
made  out  in  the  name  of  defendant's  wife  at  his  request;  that 
defendant  and  his  wife  had,  in  1854,  entered  into  articles  of 
separation,  under  which  the  trustee  named  therein  was  to  re- 
ceive all  the  profits  of  all  the  land  mentioned  in  complaint,  and 
divide  them  equally  between  plaintiff  and  defendant  during 
their  joint  lives.  The  petition  alleges  fraudulent  concealment 
of  the  facts,  and  has  annexed  copies  of  the  deeds  to  the  land, 
showing  a  money  consideration  stated,  and  the  articles  of 
separation. 

The  plaintiff  demurred  to  the  petition,  and  also  filed  a  sworn 
answer,  and  the  affidavit  of  her  counsel,  showing  that  one  of  the 
deeds  had  been  produced  and  explained  on  tnal,  and  denying 
fraud  or  collusion. 

The  Court  refused  to  set  aside  the  judgment  and  grant  a  new 
trial. 

Defendant  appealed, 

JD.  W,  Perley,  for  Appellant. 
Baine  &  Bouldin^  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBRAT.    Mr.  Justice  Heydenfeldt  concurred. 

This  is  an  appeal  from  an  order  of  the  District  Court,  refus- 
ing to  set  aside  a  decree  rendered  at  a  previous  term.  The  ap- 
pellant relies  on  two  decisions  of  this  Court  as  maintaining  the 
practice  adopted  by  him. 

In  the  case  of  BicUeman  v.  Eewen  (2  Cal.  248),  the  sufficiency 
of  the  remedy  by  motion  was  not  questioned,  and  the  Court  be- 
low entertained  the  application  by  consent  of  attorneys,  so  that 
the  limitation  of  the  statute  upon  the  powers  of  the  Court  was 
not  under  consideration. 

25 


'23  People  t;.  GbtoebI  [Sap.  Ci^ 

In  the  case  of  The  Feojdey.  Lofixrge  (3  Cal.  130),  Mr.  Justioe 
Hetdenfeldt  treats  the  application  to  set  aedde  tiie  judgment  of 
the  inferior  Court  aa  an  original  bill  in  chancery;  While  Mr. 
Justice  Wells  waa  of  the  opinion  that  the  proceeding  by  motion 
was  regular,  relying  on  the  case  of  Bidieman  ▼.  Ketven,  which, 
as  we  have  already  stated,  does  not  decide  the  point. 

As  a  rule  of  practice,  it  is  of  but  little  importance  whether  we 
treat  the  appellant's  motion  and  affidavit  as  a  bill  in  equity  or 
require  him  to  proceed  formally;  but,  having  held  in  repeated 
cases  that  inferior  Courts  cannot  grant  a  new  trial,  or  inter- 
fere with  their  judgments  or  decrees,  in  any  material  part  after 
the  adjournment  of  the  term,  we  think  it  best  for  the  sake  of 
uniformity  to  conform  to  this  rule. 

The  appellant  must  assert  his  rights  by  a  proceeding  in  the 
nature  of  a  bill  to  impeach  the  original  decree  for  fraud,  etc. 

Judgment  affirmed  with  costs. 


(23}  *THE  PEOPLE  v.  OETDEE  et  al. 

Ikdzctmxnt  AOAiziBT  AtGonaosT.-— An  indiotnent  chargmg  a  felony,  and  set- 
ting forth  that  the  defendimt  was  an  aecepsory  before  the  fact,  is  good 
under  the  statute,  by  which  no  distincUon  exists  between  a  principal 
and  an  aecesoofy  before  the  fact. 

Appeal  from  the  Court  of  Sessions  of  Sacramento  Cotmty. 

The  defendants,  John  P.  Cryder  and  J.  Mullen,  were  in- 
dicted by  the  Grand  Jury  for  the  crime  of  forgery.  The  in- 
dictment sets  forth  that  Mullen  feloniously  uttered,  published 
and  passed  a  Comptroller's  warrant  for  $500,  and  obtained  the 
money  upon  it;  and  that  Ciyder  before  the  uttering,  publish- 
ing and  passing  said  forged  Warrant,  feloniously  advised  and 
encouraged  Mullen  to  utter,  publish  and  pass  the  same  to  the 
parties  of  whom  the  money  was  obtained,  with  intent  to  cheat, 
etc.;  and  that  Mullen  and  Cryder  then  knew  that  the  warrant 
was  forged. 

Cryder  demurred  to  the  indictment,  and  the  Court  over- 
ruling the  demurrer,  he  plead  not  guilty,  was  tried  and  con- 
victed. Motion  was  made  in  arrest  of  judgment  and  overruled, 
and  Cryder  appealed. 

L.  Sanders,  Jr,,  for  Appellant. 
-  The  facts  stated  in  the  indictment  do  not  sustain  the  charge 
of  forgery  against  Cryder.  They  merely  charge  him  with  ad- 
vising and  encouraging  Mullen,  which  is  not  an  offense  under 
the  laws  of  this  State.  The  indictment  charges  more  than  one 
offense,  viz:  1,  uttering;  2,  publishing;  and,  8,  passing.  Our 
statute  provides  that  the  indictment  shall  charge  but  one 
offense.    (Comp.  Laws,  453;  Sec.  241.) 

The  Atlomey-Oeneral,  for  Respondent. 
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*  The  opiniozL  of  the  Oourt  was  delivered  bj  Mr.  Justice  Het- 
DENFELDT.  Mt.  Ghiof  Justice  MuBRAY  and  Mr.  Justice  Xsbbz 
concurred. 

The  charge  in  the  indictment  against  the  defendant  is  suffi* 
eientlj  intelligible  to  constitute  him  an  accessory  before  the 
fact.  The  255th  section  oi  the  Criminal  Practice  Act  enacts: 
*'  No  distinction  shall  exist  between  an  accessory  before  the  fact 
and  a  principal,  or  between  principals  in  the  first  and  second 
degree  in  cases  of  felony;  and  all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in  its  commission, 
though  not  present,  shall  hereafter  be  indicted,  tried  and  pun- 
ished as  principals.'' 

'  This  section  of  the  statute  is  condlusiYe  of  this  case,  and  it 
lemains  but  to  add  that  the  judgment  is  affirmed. 
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♦SMITH  V.  COMPTON  vr  al.  [24] 

CoMzxRioio  PscGiDBrT^PBOicu  ow  OuABAMiOB^-^Where  one  person  gqar- 
axttees  the  payment  of  the  debt  of  another,  in  oonsideration  of  the  agrees 
ment  of  the  creditor  to  stay  proceedings  against  the  debtor,  the  promise 
of  the  creditor  is  a  condition  precedent,  and  its  performance  nmst  be 
proved  to  entitle  him  to  a  judgment  against  the  guarantor. 

^  Ebbob — OBJXcnoNS,  how  WizvBD. — ^Where  a  motion  for  ainonsnit  was  im- 
properly'denied,  bat  the- clef endant  then  introduced  testimony  enabling 
the  plamtiff  to  supply  .the  defect  in  hia  case:  Eddf  tiiat  defendant  there- 
by waived  the  objection. 

Apfbal  from  Hib  Superior  Court  of  the  City  of  San  Fran* 

Cisco. 

• 

The  plaintiff  brought  his  action  on  a  tripartite  agreement  (not 
under  seal)|  dated  November  22,  1853,  between  William  A. 
iiidiardson,  of  the  first  part,  Charles  S.  Compton  and  D. 
Davidson  (the  defendants)  of  the  second  part,  and  William 
Smith  (the  plaintiff)  of  the  third  part;  which  recites  that  Smith 
bad  recovered  a  judgment  for  $3,913,  besides  costs,  the  whole 
bearing  interest  against  Bichardson,  under  which  he  had  levied 
on  property  of  Bichardson  in  Marin  county;  and  contains  the 
following  agreements:  Bichardson  agrees  tnat  the  interest  shall 
be  compounded^  and  bear  interest  vrith  the  principal.  Comp- 
ton and  Davidson  agree  that  the  property  levied  on  shall  not  be 
removed,  and  shall  remain  subject  to  the  levy,  and  also  guar- 
antee the  payment  of  the  judgment  and  costs.  Smith  agrees  to 
suspend  all  proceedings  under  the  judgment  for  four  months, 
and  to  assign  the  judgment,  on  a  week's  notice,  to'  Compton 
and  Davidson,  on  their  paying  him  the  amount  due  at  any  time 
previous  to  the  expiration  of  the  four  months.  A  payment  of 
$300  on  account  of  the  judgment  in  Smith  v.  Bichardson,  was 

1.  Cited  mnasu  y.  Hardenberffh,  8  Cal.  293;  Perkiiu  y,  Thomlnirg^  10  CaL  191;  17 
Wis.  4& 
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admitted.  The  performance  by  plaintiff  of  his  portion  of  the 
contract  is  put  in  special  issue  by  the  pleadings. 

On  the  trial  of  the  cause,  the  defendants  introduced  the  con- 
tract in  evidence,  and  then  rested  their  case.  The  defendants 
then  moved  for  a  nonsuit  upon  the  ground,  among  others,  that 
the  plaintiff  had  not  proved  a  compliance  witii  his  agreement  to 
suspend  proceedings. 

The  motion  for  a  nonsuit  was  overruled,  and  the  plaintiff 
then  introduced  testimony  to  the  effect  that  the  levy  was  made 
on  Richardson's  property  under  plaintiff's  judgment,  on  Novem- 
ber 10,  1853,  and  a  portion  of  tiie  property  sold  under  the 
orders  of  plaintiff,  March  6, 1854,  the  remainder  being  claimed 
by  other  parties  and  found  to  be  their  property  by  a  sheriff's 
jury.  The  plaintiff  then  proved  that  the  defendants  assented  to 
the  sale  being  made  prior  to  the  expiration  of  the  four  months, 
and  actively  assisted  therein,  and  tiie  jury  so  found  under  the 
instructions  of  the  Court.  The  Court  instructed  the  jury  if 
they  found  for  the  plaintiff,  to  give  a  verdict  for  the  amount  of 
the  judgment  against  Bichardson,  less  the  amount  paid,  with 
simple  interest  at  three  per  cent. 

The  jury  found  a  verdict  for  plaintiff  for  $3,912  65.  Judg- 
ment accordingly.  Defendants  moved  for  a  new  trial,  which 
was  denied  by  the  Court,  and  defendants  appealed. 

[25]     *EaU  McAllister,  for  Appellants. 

The  consideration  for  the  guaranty  was  the  forbearance 
of  the  plaintiff.  The  plaintiff  omitted  to  prove  that  he  had 
stayed  proceedings  as  agreed  bv  him,  and  rested  his  case  after 
introducing  the  contract.  The  def endiants  were  therefore  clearly 
entitied  to  a  judgment  of  nonsuit. 

A  guaranty  is  to  be  so  construed  as  to  give  effect  to  whatever 
is  fairly  presumable  to  be  the  intention  and  understanding  of 
the  parties,  and  not  according  to  any  strict  technical  nicety. 
(Story  on  Contracts,  Sec.  854;  Douglas  v.  Beynolds,  7  Pet.  113; 
Lee  V.  Dick,  10  Pet.  482;  Bell  v.  Bruen,  17  Pet.  11;  1  Howard, 
S.  C.  169.) 

The  promise  of  the  plaintiff  to  forbear,  was  a  condition  pre- 
cedent,   (2  Parsons'  Contracts,  40,  41, 187, 189,) 

The  contract  is  tripartite,  and  the  consideration  of  the  for- 
bearance of  the  plaintiff  goes  to  the  whole  of  the  promise  of 
Bichardson  to  pay  compound  interest,  and  of  the  promise  of 
defendants  that  the  judgment  should  be  paid,  and  is  a  condition 
precedent  to  both. 

The  contract  not  being  under  seal,  the  plaintiff  must  prove  a 
consideration  for  the  alleged  promise,  under  the  general  issue  at 
common  law.    (2  Geenl.  Ev.  Sec.  105, 106,) 

Still  greater  is  the  necessity  of  proving  performance  of  condi- 
tions precedent  alleged  in  the  complaint  and  specifically  denied, 
under  the  Code.  (2  Greenl.  Ev.  Sec.  235;  1  Chitty's  PI.  280;  3 
Term  R.  592.) 

If  the  defendants  had  gone  to  the  juxy,  without  introducing 
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testimony,  ought  not  the  Oourt  to  have  directed  a  verdict  in 
their  favor  2 

The  defendants  do  not  lose  the  benefit  of  their  motion  for 
nonsuit  by  introducing  other  evidence,  and  the  error  of  the 
Court  below  in  this  puiicular  is  sufficient  to  set  aside  its  judg- 
ment and  grant  a  new  trial,  and  we  are  entitled  to  the  benefit 
of  our  exception  to  the  ruling  of  the  Oourt. 

(Other  points  are  taken,  which  are  not  passed  upon  by  the 
Court.)  .... 

V 

[    Thomas  C.  EdtMy^  for  Bespondent. 

'  The  agreement  on  the  part  of  the  plaintiff  was  to  wait — in 
other  words,  to  do  nothing.  Is  the  burden  of  proof  on  us  to 
show  that  we  did  nothing,  or  on  the  defendants  to  show  that  we 
did  something  in  contravention  of  our  agreement?  On  oiur  part, 
the  proof  is  impossible,  as  no  witness  could  swear  to  such  a 
negative;  on  the  other  hand,  if  we  did  anything,  they  could 
easily  show  it.  (1  PhiUips'  Ev.  195, 198;  4  Bam.  &.  Adol.  140; 
9  Price,  257;  5  Maule  &  Sel.  211;  1  Bam.  &  Cress,  150;  3  Bam. 
&  Cress,  242;  1  Term  B.  144,  649;  1  Bos.  &  Pull.  468;  2  Bos.  & 
PuU.  307;  1  Earl  650;  10  Earl  211.) 

Even  if  the  argument  for  the  appellants  on  this  point  is  cor- 
rect, yet,  as  they  introduced  evidence  upon  the  question  of  for- 
bearance, they  gave  us  the  right  to  do  tiie  same,  which  we  did; 
fully  establishii^  the  fact  that,  though  the  sale  was  made  within 
the  four  months,  yet  it  was  done  with  the  assent  and  at  the  wiih 
of  the  appellants.  .... 


•  •  •  •  .  ' 


'^'Mr.  Justice  Tebbt  delivered  the  opinion  of  the  Court.  [26] 
Mr.  Justice  Hetdentelut  concurred. 

The  promise  on  the  part  of  plaintiff  to  stay  proceedings  under 
his  judgment  against  Kicharason,  was  a  condition  precedent 
to  the  guaranty  sued  on,  and  performance  on  his  p^  should 
iiave  been  alleged  and  proven,  to  entitie  him  to  recover  against 
.defendants. 

This  was  not  done  in  the  opening,  and  defendant  was  entitled 
[to  a  judgment  of  nonsuit. 

The  defendant,  however,  after  his  motion  was  denied,  intro- 
'duced  evidence  which  enabled  plaintiff  to  supply  the  defect  in 
his  case,  and  by  so  doing,  waived  the  objection.  (See  Ringgold 
|v.  Haven,  1.  Cal.  108.) 

From  the  whole  record,  the  right  of  plaintiff  to  recover  clearly 
'appears;  and  we  will  not  disturb  a  judgment,  when  it  is  evident 
.that  a  new  trial  must  be  attended  with  the  same  result. 

The  judgment  it  affirmed  with  costs, 
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fiiiEcnom  TO  viLZi  Vaoahoods  abb.  8yBcnui.-^BleotiaQft  to  im-TMandes  oo* 
oauoned  by  thft  death  or  resignalioii  of  an  officer  are  jpeoial  eleetions.  . 

t  SsEoiAZt  Eleohoit,  Pboglamazioh.  Njbobbbabt.— The  proclamation  of  Uie 
Governor,  required  by  siatate,  is  neceesaiy  to  the  validity  of  a  special 
election. 

VAOAifOT  Df  OmcB,  HOW  Fiixn>.-^Am  eleedoa  whioh*  vas  ordered  by  the 
Board  of  Snperviaors  to  fill  a  moatxa^  in  the  office  eX  CoantV'Jnd^e^ 
occasioned  by  the  resignation  of  the  incumbent,  withont  proclamatioii 
of  the  Gk)vemor,  is  invalid;  and  the  office  being  vacant,  can  be  properly 
filled  by  appointment  of  the  Governor. 

*  BsBiaNATioN  OF  Ofiiob. — A  resignation  is  effeetttal  withbutr  its  acceptance 
by  the  appointing  pover. 

Appeal  from  the  Difttrict  Court  of  the  Fifth  Judicial  District, 
GalaveraB  Countj. 

This  was  an  action  for  the  ustirpation  by  the  defendant  of  the 
office  of  County  Judge  of  Calaveras  County.  The  cause  was 
heard  and  determined  upon  an  agreed  statement  of  facts,  the 
purport  of  which,  necessary  to  a  full  understanding  of  this  case, 
will  bo  found  distinctly  stated  in  the  opinion  of  the  Court.  The 
Court  below  gave  judgment  for  the  defendant,  and  plaintiffs 
appealed. 

Sobinson  &  Beatty,  for  Appellants. 

There  was  a  Taoancy  in  the  office  of  County  Judge  on  the  1st 
of  September.  It  is  a  well  settled  -rule  that  a  ciyil  officer  has  a 
right  to  resign  his  office  at  pleasure,  and  it  is  not  in  the  power 
of  the  Executive  to  compel  him  to  remain  in  office.  ( U.  S.  v. 
Wright,  1  McLean^  612.) 

If  the  objection  to  the  validity  of  the  election  of  Leake  be 
maintained  on  the  ground  that  it  was  not  aothoifized  by  any 
proclamation  of  tiie  Governor,  then  the  validiiy  ol  an  election 
does  not  depend  upon  tiiie  law  ol  the  land,  but  upon  the 
[27]  vnll  of  a  Q-ovemor.  But  so  &r  is  ft:  "^'proclamation  from 
playing  so  important  a  part  in  determining  the  regularity 
of  an  eledion,  that  it  has  been  uniformly  h^d  that  the  statute 
requiring  them  is  merely  directory.  {People  v.  Breriham,  3  CaL 
491;  Smith's  Com.  679,  673;  People  v.  Peck,  11  Wend.  605.) 

The  law  requires  tbat  the  vacancy  shall  be  filled  by  the  people 
at  the  next  general  election  after  the  resignation,   i 

Sanders  d>  Ferguson,  for  Respondent. 

The  resignation  of  Badp;ley  wtts  not  accepted  by  the  Governor 
until  he  issued  the  commission  to  Porter,  which  was  on  the  8th 
of  Septeiaber;  consequently  there  could  have  been  no  vacancy 
in  the  office  of  County  Judge  on  the  1st. 

It  has  been  held  by  an  able  Court  of  one  of  the  States  of  the 
Union:  ''As  offices  are  held  at  the  will  of  both  parties,  if  the 
resignation  of  an  officer  be  not  accepted,  he  remains  in  office.'' 

1.  Approred  People  y.  WtUer^  II  Oal.  63;  PeopU  ▼.  Martin,  12  C«L  411;  WtObrock  ▼.  i^OK 
honmffii,  14  Oftl.  187. 

2.  ^proved  BtalU  ^  NtooOa  y.  CZor&e,  8  Key.  678* 
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(See  4  Dor.  1;  also  the  case  of  Van  Orsdall  v.  Hazard^  3  Hill, 
243.) 

The  election  of  Leake  -was  inTalid  because  notice  of  tbirty 
days  of  the  election  was  not  given  bj  the  GK>Yenior.  (See  Comp. 
L.  p.  774,  sec.  5.)  The  case  of  the  People  v.  Brenham,  relied 
on  by  the  appellant,  cannot  apply.  That  was  a  mere  municiptd 
office  created  by  statate,  subject  to  a  different  mode  of  appoint- 
ment and  election.  The  one  under  consideration  is  created  by 
the  Constitution,  which  places  the  appointing  power  and  mode 
of  election  differentty.  To  aUow  elections  on  resignation  of  the 
incumbent  without  the  proclamation  re<^uired  by  law,  would 
open  the  door  to  preat  frauds,  where  the  incumbent  should,  by 
collusion,  resign  just  before  election. 

Mr.  Justice  Tebbt  delirered  the  opinion  of  the  Court.    Mir.  > 
Justice  HsYDENFELDT  concuTTed. ' 

On  the  13th  day  of  August,  Wm.  H.  Badgley,  County  Judge  of 
Calaveras  County,  tendered  to  the  Governor  (by  mail)  his  resig- 
nation of  said  office,  which,  by  its  terms,  was  to  take  effect  on 
the  let  of  September. 

The  resignation  was  received  by  the  Oovemor  on  the  24th  of 
August.  No  action  was  taken  by  him  in  the  matter  until  the 
8th  of  September,  when  he  appointed  and  commissioned 
respondent,  who,  having  duly  qualified  before  a  proper  officer, 
entered  upon  the  discharge  of  uie  duties  of  said  office,  which  he 
continues  to  fill. 

The  fact  that  Badgley  had  resigned  his  office  having  been 
announced  in  the  newspapers,  the  Board  of  Supervisors  for  Cal- 
averas County  ordered  an  election  to  fill  the  vacancy  caused  by 
said  resignation,  to  take  place  on  the  day  of  the  next  generzil 
election,  which  was  holden  on  the  5th  of  September,  which 
order  was  published  for  more  than  ten  days  prior  to  said 
election. 

Charles  A.  Leake,  the  relator,  received  at  said  election  a 
majority  of  all  the  votes  cast  for  the  office  of  County  Judge,  ob- 
tained his  certificate  of  election  from  the  County  Clerk,  qualified 
and  offered  to  enter  into  said  office,  but  was  prevented 
by  respondent.  This  action  was  then  "^instituted,  and  the  [28] 
case  submitted  on  an  agreed  statement  to  the  District 
Court  for  Calaveras  County,  where  judgment  was  rendered  in 
favor  of  respondent. 

It  is  contended  by  respondent,  that  to  render  a  resignation 
effectual,  it  is  necessary  that  it  should  be  accepted  by  the  ap- 
pointing power,  and,  therefore,  no  vacancy  existed  until  the  8th 
of  September,  when  the  Governor,  by  the  appointment  of 
respondent,  signified  his  acceptance  of  the  resignation  of  Badg- 
ley.    I  do  not  think  this  point  is  well  taken. 

The  tenure  of  an  office  does  not  depend  upon  the  will  of  the 
Executive,  but  of  the  incumbent.  In  1  McLean's  Reports,  512, 
it  was  held  ''that  there  can  be  no  doubt  that  a  civil  officer  has 
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a  right  to  resign  his  office  at  pleasure,  and  it  is  not  in  the  power 
of  the  Executive  to  compel  him  to  remain  in  office." 

The  resignation  of  Badglej,  by  its  terms,  was  to  take  effect 
on  the  Ist  of  September.  I  have  no  doubt  that  it  was  in  his 
power  at  any  time  before  that  date,  to  withdraw  his  resignation 
and  continue  in  office.  Not  having  done  so,  the  resignation  be- 
came effectual,  and  a  yacancv  was  created  on  that  day. 

This  being  tiie  case,  was  the  election  of  Mr.  Leake,  which  oc- 
curred on  the  6th  of  September,  legal?  The  law  provides  that 
vacancies  in  certain  offices  shall  be  filled  by  election  at  the  next 
general  election  after  the  vacancy  occurs.  To  render  such 
election  valid,  it  is  necessary  that  it  shall  be  conducted  in  the 
manner  prescribed  by  law.  The  law  requires  that  the  Governor 
shall  make  proclamation  for  thirty  days  prior  to  each  general 
election,  designating  the  offices  to-  be  filled  at  such  election. 
The  supervisors  of  each  coimty  are  required  to  give  notice  for 
at  least  ten  days,  by  posting  a  copy  of  such  proclamation  at 
each  place  of  holding  the  election  m  the  county,  and  inserting 
the  same  in  a  newspaper,  if  one  be  published  in  the  county. 
(See  Statutes  of  1855,  page  160.) 

No  such  notice  was  or  could  have  been  given  in  this  case 
(there  not  being  thirty  days  intervening  between  the  date  of  the 
letter  of  resignation  and  the  day  of  election);  the  order  published 
by  the  Supervisors  of  said  county  being  without  authority  of 
law,  was  a  nullity.  It  is  contended  that  the  statute  requiring 
proclamation  to  be  made  of  the  offices  to  be  filled  is  merely  di- 
rectory, and  that  a  failure  to  give  such  notice  will  not  vitiate  an 
election.  The  case  of  People  v.  Brenham,  3  Cal.  491,  is  cited 
in  support  of  this  doctrine. 

The  opinion  in  that  case  does  not  go  to  the  extent  claimed  by 
counsel,  and  is  not  applicable  to  the  case  under  consideration. 
I  understand  the  decision  to  apply  only  to  general  elections,  or 
elections  to  fill  vacancies  occasioned  by  operation  of  law.  The 
question  involved  was  the  validity  of  an  election,  held  under 
the  Charter  of  the  City  of  San  Francisco,  to  fill  vacancies  occa- 
sioned, not  by  resignation,  but  by  reason  of  the  expiration  of 
the  term  for  which  the  incumbents  were  elected.  The  Court 
properly  held  that  the  failure  of  the  incumbent  to  give  the 
required  notice,  could  not  deprive  the  people  of  their  right 
under  the  law  to  elect  their  officers,  ^ut  it  has  nowhere 
[29]  been  decided  *that  such  notice  is  not  essential  to  the  val- 
idity of  all  special  elections.  An  election  to  fill  a  vacancy 
occasioned  by  the  death  or  resignation  of  an  officer  is  a  special 
election,  and  the  provision  of  our  laws  which  requires  such 
elections  to  be  held  at  the  same  time  and  place  with  general 
elections,  does  not  change  their  character. 

It  is  essential  to  the  proper  exercise  of  the  elective  franchise, 
that  the  voters  should  be  ii^ormed  of  the  offices  in  which  vacan- 
cies have  occurred,  before  each  general  election,  in  order  that 
they  may  select  fit  and  proper  persons  to  perform  tiie  duties  of 
such  offices. 
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The  law  gives  notice  of  those  offices  which  are  vacant  by  rea- 
son of  the  expiration  of  the  term  of  the  incumbent.  The  law 
also  provides  tnat  the  Governor  of  the  State  shall,  by  proclama- 
tion, give  notice  of  such  vacancies  occasioned  by  death,  resig- 
nation or  removal  from  office;  and  without  this  notice,  elections 
to  fill  such  vacancies  are  invalid. 

The  necessity  of  such  a  law  is  evidenced  by  the  statement  in 
this  case,  which  shows  that  of  more  than  four  thousand  votes 
polled  in  Calaveras  County  at  said  election,  only  twelve  hundred 
were  cast  for  this  most  important  office.  The  election  of  Mr. 
Leake  being  invalid,  a  vacancy  existed  in  the  office  on  the  8th 
of  September,  which  the  Governor  had  power  to  fill  by. ap- 
pointment. 

The  judgment  of  the  Court  below  is  affirmed. 

Mr.  Chief  Justice  Musbat:  I  dissent  from  the  foregoing 
opinion,  for  the  reasons  expressed  by  me  in  the  case  of  the  Peo- 
fde  V.  Bretikam,  3  Cal.  Beports. 
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Pluldino,  Demakd  when  EssmrxAXi. — A  coant  in  a  oomplaint  for  money  had 
and  received,  which  does  not  allege  demand,  is  demurrable. 

Contract,  when  Monet  Paid  mat  be  Bsoovebsd  Back. — Contracts  for  car- 
rying freight  form  no  ezoeption  to  the  general  rule  of  law,  that  where 
money  is  paid  by  one  party  in  consideration  of  an  act  to  be  done  by 
another,  and  the  act  is  not  done,  the  money  so  paid  may  be  recovered 
bock. 

1  lDBi[.--FBBiaHT-]ffONXT  Pato  xn  Advancb. — If  freight  is  paid  in  advance 
on  a  charter  party,  and  the  voyage  is  not  accomplished  by  reason  of  the 
loss  of  the  vessel  at  sea,  the  freight  advanced  may  be  recovered  back. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

The  record  discloses  that  on  the  13th  of  March,  1865,  the 
plaintiff,  and  David  Mitchell,  as  master,  entered  into  a  charter 
party,  by  which  Mitchell  chartered  to  the  plaintiff  the  ship  Don 
Juan,  for  a  voyage  from  '*  San  Francisco  to  Acapulco,  there  to 
load  such  pearl  shell  and  Brasdl  wood  as  the  charterer  may  have 
ready;  thence  to  proceed  to  Salado,  there  to  complete  a  full 
cargo  of  Brazil  wood,  and  proceed  therewith  to  Valparaiso." 
Among  other  things,  it  was  stipulated  that  the  charterer  ''  ad- 
vance on  (said)  freight  $500,  payable  at  San  Francisco,  on  sign- 
ing the  cnarter  party,  and  $1,000  on  arrival  at  Acapulco, 
*free  of  interest  and  commission."  The  balance  of  the  [30] 
freight  was  to  be  paid  upon  delivery  of  the  cargo  at  Val- 
paraiso. The  respective  sums  of  $500  and  $1,000  were  paid  at 
the  time  and  places  designated.  The  first  payment  was  made 
directly  to  Cross  the  defendant,  and  the  second  b^  draft  on  San 
Francisco.    The  ship  was  laden  in  accordance  with  the  articles 

1.  Cited  Xawiofi  V.  Worms,  pott  Z70. 
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of  agreement,  and  on  her  vojage  to  Acapulco  was  wrecked,  and 
vessel  and  cargo  totally  lost.  This  action  was  instituted  to 
recover  back  the  sum  of  $1,500  freight  paid  in  advance. 

The  complaint  contained  two  counts.  The  first  setting  forth 
the  charter  party  and  assigning  the  breach  thereof,  wiUiout 
alleging  that  it  was  caused  by  the  fault  or  negligenceof  the  defend- 
ant. The  second  was  for  money  had  and  received  by  the  de- 
fendant for  the  use  of  the  plaintiff.  The  latter  count  contained 
no  allegation  that  demand  had  ever  been  made  upon  the  de- 
fendant for  the  money.  The  defendant  filed  a  general  demur- 
rer which  the  Court  sustained,  with  leave  to  tiie  plaintiff  to 
amend  his  complaint  upon  payment  of  costs.  The  plaintiff 
waived  his  light  to  amend,  and  agreed  that  judgment  might 
be  entered  against  him  upon  demurrer,  and  from  the  i%ndition 
of  such  final  judgment,  plaintiff  appealed  to  this  Court. 

Robert  G.  and  Danid  Rogers^  for  Appellant. 

Where  freight  is  paid  in  advance  on  a  contract  for  the  trans-^ 
portation.  of  goods,  and  the  vessel  is  shipwrecked,  so  that  the 
voyage  is  broken  up,  the  master  or  owner  is  bound  to  refund 
the  freight  so  paid,  where  there  is  no  special  agreement  to 
the  contoiry.  {Watson  v.  Duykinch,  3  Johns.  335;  Pitman  v. 
Sooper,  3  Sumner,  50;  Origgs  v.  Austin,  3  Pick.  20;  MashUer  v. 
Dueler,  1  Campb.  84.) 

C.  Temple  Emmet,  for  Respondent. 

1.  The  first  count  is  bad,  because  it  does  not  allege  that  the 
goods  were  lost  through  the  negligence  or  fault  of  the  defend- 
ant. This  averment  is  perhaps  necessary,  even  against  common 
carriers;  but  it  is  certainly  neceesarv  in  order  to  charge  private 
carriers  for  reward.  Because,  while  the  law  presumes  negli- 
gence against  common  carriers,  no  such  presumption  exists 
against  private  carriers,  or  any  other  class  of  bailees.  The  gist 
of  the  recovery  against  the  latter  is  negligence,  and  it  must  be 
both  averred  and  proved.  (Ang;  on  Car.,  Sees.  46, 61  and  notes; 
FinncamY.  Small,  1  Esp.  315;  Newton  v.  Fope,  1  Cow.  109.) 
The  count  shows  that  the  defendant  is  not  a  common  carrier;  he 
is  only  chargeable  as  a  private  carrier  for  reward.  (Ang.  on  Car. , 
Sees.  68,  69;  Satterlee  v.  Groat,  IWend.  272.) 

Again,  the  first  count  is  bad^  because  it  seeks  to  charge 
the  owner  on  a  charter  party  made  by  i^e  master  without  aver- 
ring the  masteif's  authority,  or  those  facts  which  alone  confer 
upon  him  the  authority  to  make  such  contract.  His  mere  posi- 
tion and  character  as  master  do  not  confer  that  authority  upon 
him.    (Story  on  Agency,  Sees.  119,  121;  Pope  v.  Niokerson,  8 

Story's  C.  C.  B.  476;  IHtmne  v.  Sumner,  Id.  149.) 
[31]        '^'The  second  count  is  defective,  because  it  is  not  alleged 
that  demand  had  been  made  upon  the  defendant  for  the 
money  sued  for. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Teeri.    Mr.  Justice  HfiVBEKTELDx  concurred. 
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This  action  was  brought  by  {>laintiff  to  recover  from  defend- 
ant certain  money  advanced  on  «  contract  of  afireightment. 

The  complaint  alleges  that  defendant  contracted  to  cany 
certain  freight  from  the  port  of  Acapulco  to  Valparaiso,  in  con- 
sideration of  a  certain  smn  of  money,  a  portion  of  wlucb  was 
paid  by  plaintiff  in  advance.  That  defendant  received  said 
freight  on  board  his  vessel  and  departed  on  the  voyage,  but  did 
not  perform  bid-  contract,  beoanse  of  the  loss  of  said  vessel  at 
sea. 

The  complaint  also  contains  a  second  count  for  mbney  re- 
ceived to  the  use  of  plaintiff.  To  this  complaint  defendant  die^ 
murred,  on  the  ground  that  the  complaint  did  noi  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  Court  below  sus- 
tained the  demurrer,  and  judgment  was  rendered  in  favor  of 
defendant.    From  this  judgment  plaintiff  appealed. 

The  second  count  of  the  complaint  is  bad,  because  it  is  not 
alleged  that  demand  had  been  made  on  defendant.  A  party  re- 
ceiving money  to  the  use  of  another,  is  rightfully  in  possession 
until  tiie  same  is  demanded. 

The  only  question  involved  in  this  case  is,  the  right  of  plaint- 
iff to  recover  advanced  freight'  moxiey  upon  the  non-perfojim- 
ance  of  the  contract  of  afiEreightment. 

The  general  rule  of  law  is,  that  where  money  is  paid  by  one 
person  in  consideration  of  an  act't6  be  done  by  another,  and 
the  act  is  not  performed,  the  money  so  paid  may  be  recovered 
back.  Contracts  for  carrying  freight  form  no  exception  to  this 
rule,  unless  by  express  stipulation  of  the  parties. 

Chief  Justice  Kent,  in  Watson  v.  Dttykinek,  saiys:  "The  gen- 
eral rule  imdoubtedly  is,  that  freight  is  lost  unless  the  goods 
are  carried  to  the  port  of  destination.  The  rule  seems  also  to 
go  further,,  and  to  oblige  the  master,  in  case  of  shipwreck,  to 
restore  to  the  shipper  the  freight  previously  advanced."  (See  8 
John.  339,  and  cases  there  cited.)  The  general  principle  un- 
doubtedly is,  "  that  freight  is  a  compensation  ttfr  th(9  carriage 
of  goods,  and  if  paid  in  advance,  and  the  goods  be  not  carried 
by  reason  of  any  event  not  imputable  to  the  shipper,  it  then 
forms  the  ordinarv  case  of  money  paid  upon  a  consideration 
which  happens  to  mil."    (Id.  p.  340.) 

Chief  Justice  Pabkes,  in  Griggs  v.  Austin,  S  Pick.  23,  says: 
'•  It  would  be  an  affectation  of  learning  to  go  over  the  ground 
so  ably  preoccupied  in  the  opinion  given  in  that  case  {Watson  v. 
Dnyhinck),  especially  as  the  same  ground  has  been  traversed  by 
Mr.  Justice  Stobt  in  a  note  to  his  edition  of  Abbot  on  Merchant 
Ships.  It  is  sufficient  then  to  say,  that  by  reference  to  the 
above  cited  opinion,  and  the  note  of  Mr.  Justice  Stoby,  it 
will  be  found  to  be  the  established  law  of  the  maritime  coim- 
'  tries  on  the  continent  of  Europe,  that  freight  is  the*  com- 
*pensation  for  the  carriage  of  goods,  and  if  it  be  paid  in  [32] 
advance,  and  the  goods  be  not  carried  by  reason  of  any 
event  not  imputable  to  the  shipper,  it  is  to  be  re-paid,  unless 
there  be  a  special  agreement  to  tne  contraiy."    (See  also  Sam* 
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son  V.  Ball,  4  Dallas  459;  GUes  v.  Brig  Cynthia,  1  Pet.  Admr. 
203;  Ctieriot  v.  Barker,  2  John.  346;  GiUan  v.  Simpldn,  4  Gamp. 
241;  Earria  v.  Band,  4  N.  H.  259,  555;  3  Kent's  Com.  226, 
227.) 

I  am  aware  that  there  are  decisions  of  the  English  Admiralt j 
Courts,  which  seem  to  be  in  conflict  with  the  cases  cited;  but 
the  weight  of  authority,  and  the  uniform  ruling  of  the  Ameri- 
can Courts,  are  conclusive  as  to  the  right  of  the  shipper  to  re- 
cover. 

The  final  judgment  of  the  Court  below,  as  well  as  the  judg- 
ment sustaiuing  the  demurrer,  is  reversed  with  costs,  and  the 
cause  remanded. 


PAGE  V.  RANDALL  et  al. 

Exemption  of  Witness,  etc.,  fbom  Abbkst. — Attendance  upon  any  Gonrt 
as  a  witness,  juror,  or  party,  only  exempts  the  person  so  in  attend- 
ance from  arrest  in  a  dvil  action,  bat  not  from  obeyiJQg  any  ordinary 
^  process  of  a  Court. 

Cebhobabi  to  the  Superior  Court  of  the  Cii^  of  San  Fran- 
cisco. 

The^  defendants  were  summoned  to  appear  and  answer  in  the 
Court  below  touching  their  property,  under  proceedings  sup- 
plementary to  execution,  on  the  application  of  Joseph  Hether- 
mgton,  the  assignee  of  the  judgment  against  them.  The  de- 
fendant, Andrew  Bandall,  put  in  a  sworn  answer  averring  that 
he  resided  in  Marin  county,  and  was  only  in  San  Francisco  to  at- 
tend to  certain  cases  before  the  U.  S.  Land  Commission,  in  which 
he  was  interested,  and  praying  that  the  proceedings  be  dismissed. 
Opposing  affidavits  of  Hethering[ton,  and  of  one  of  the  proprie- 
tors of  the  hotel  where  Bandall  uved,  avening  that  Randall  had 
resided  in  San  Francisco  for  over  a  year,  were  filed.  Randall, 
on  being  required  to  answer  by  the  Court  concerning  his  prop- 
erty, refused  to  do  so,  whereupon  he  was  adjudged  guilty  of  a 
contempt  and  committed  to  the  county  jail  until  he  should  an- 
swer. An  order  of  the  Judge  'is  endorsed  on  the  writ,  staying 
proceedings  on  the  writ  for  two  days,  and  authorizing  the  sher- 
iff to  allow  Randall  such  privileges  and  courtesies  as  were  con- 
sistent with  his  safe  keepmg.  As  appears  by  the  return  of  the 
shenfT,  be  allowed  Randall  his  Uberfcy  on  parol,  which  the  lat- 
ter forfeited,  whereupon  a  mittimus  issued  to  the  sheriff  of  Sac- 
ramento county,  who  arrested  Randall  and  delivered  him  to  the 
sheriff  of  San  Francisco  county,  who  retained  him  in  custody 
under  the  commitment. 

The  defendant,  Randall,  obtained  a  writ  of  certiorari  to  this 
Court,  upon  which  the  proceedings  are  reviewed. 

J.  H.  McKune,  for  Defendant. 

EaigM  &  Gary,  for  Plaintiff. 
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'^'The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  [33] 
Justice  MuBBAT.    Mr.  Justice  Tebby  concurred. 

The  appellant  was  summoned  to  appear  and  answer,  touch- 
ing his  property,  under  the  provision  of  the  statute  entitled 
''proceedings  supplementary  to  execution.''  In  his  answer  he 
alleges  that  he  is  not  a  resident  of  San  Francisco,  but  of  another 
county,  and  that  he  was  in  San  Francisco  for  the  most  part  in 
attendance  as  a  suitor  upon  the  Board  of  United  States  Land 
Commissioners;  it  does  not  allege  that  at  the  precise  time  of  the 
summons  he  was  in  attendance  upon  any  Court  as  witness, 
juror,  or  party,  and  even  if  he  had  been  this  would  only  have 
exempted  him  from  arrest  in  a  civil  action,  and  not  from  obey* 
ingany  ordinary  process  of  the  Court. 

The  refusal  to  answer  interrogatories  was  highly  improper 
and  contumacious,  deserving  the  rebuke  and  punishment  in- 
flicted by  the  Court  below.  The  judgment  of  contempt  is  suf* 
ficiently  explicit,  and  the  proceedings  regular. 

Certiorari  dismissed,  with  costs. 


BITCHIE  V.  DOBLAND  et  al. 

1  Bill  qv  Pbaov — PoaaassxoN  Essezttzal. — A,  biU  in  Chancery,  in  the  nature 
of  a  "Bill  of  Peace/'  and  praying  for  a  discovery  against  joint  and 
seTeral  trespassers  on  real  estate,  will  not  lie  in  favor  of  a  plaintiff  out 
of  possession,  claiming  title  to  the  land. 

EQXTrrr,  whin  not  Available  as  a  BxiiEDT. — ^BIlls  of  this  character  will  not 
lie  in  cases  where  the  party  has  a  plain,  speedy  and  adequate  remedy 
at  law. 

*  JuBZSDicTioN  ovKB  QUESTIONS  OF  TiTLE  TO  Land. — In  this  State,  the  juris* 
diction  of  Courts  of  Equity  over  questions  of  title  to  real  estate,  ac- 
quiesced in  to  avoid  the  consei^uences  of  the  fictitious  actions  of  eject- 
nient  at  common  law,  has  no  existence;  as  those  actions  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  and  the  plaintiff  may 
join  any  number  of  parties,  defendant,  without  repard  to  the  extent  or 
character  of  their  possession,  subject  only  to  their  right  to  answer  separ- 
ately, and  have  separate  verdicts. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
tricty  County  of  Solano. 

The  plaintiff  filed  their  bill  in  chanceiy  claiming  a  discoTeiy 
and  praying  for  a  decree  quieting  plaintias'  title  to  a  portion  of 
a  certain  tract  of  land  in  Solano  county,  known  as  ''Suisun," 
and  restoring  plaintifb  to  the  possession  thereof,  against  the 
defendants  and  some  three  hundred  other  persons,  who  are 
alleged  to  be  trespassers  on  said  land,  though  the  extent  of  the 
possession  of  each  is  unknown  to  plaintiffs.  Plaintiffs  aver  that 
they  are  the  owers  of  the  land  by  a  clear  and  perfect  title  de- 
rived from  the  Mexican  Government,  and  in  possession  of  a 
part  thereof,  and  that  their  title  to  the  same  has  been  judicially 
passed  upon  in  the  United  States  District  Court,  in  an  action 

1.  cited  Pralut  ▼.  Jefftrwn  Q.  d.  M.  Co,,  84  G«L  660. 

2.  Cited  13  Mich.  87U. 
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brought  by  Peisifer  8.  Smith,  holding  und^  the  same  titie^ 
against  Borland,  one  of  the  defendants  for  the  recoveiy  of 
another  portion  of  the  tract  called  *'  Suison,"  of  which  the  land 

in  question  in  this  action  forms  a  part.  The  bill  ayers 
[34]     that  by  reason  *of  the  great  number  of  said  tre^assers  it 

was  impossible  to  sue  them. all  without  great  expense, 
end  that  it  would  be  impracticable  to  bring  the  suits  to  trial  by 
reason  of  deaths,  abatements,  etc.,  and  that  the  defendants  are 
insolvent,  and  all  hold  .possession  as  settlers,  claiming  that  the 
land  belongs  to  the  United  States. 

Defendants  demurred;  the  demurrer  was  sustained,  and  judge- 
ment entered  for  defendants^  from  which  plaintifb  appeal. 

Jo.  O.  Bdldtoin  and  Wm^  Oouvemeur  Morris^  tor  Appellants. 

1.  A  Bill  of  Peace  will  lie  for  the  objects  indicated  in  the 
•complaint.  The  bill  chaiges  that  plaintins  have  made  defend- 
ants of  enough  of  the  multitude  of  trespassers  to  fairly  repre- 
sent them  all,  and  to  rebut  any  presumption  of  fraud  or  collu- 
sion, and  that  it  is  impracticable  to  bring  them  all  into  Court. 
If  a  way  can  be  contrived  by  which  the  right  of  the  holder  of 
the  property  can  be  made  consistent  with  the  rights  of  the  con- 
testants, that  should  be  the  rule  in  a  Court  of  Equity.  By  a 
decree  against  all^  in  a  proceeding  against,  so  maoy,  represent- 
ing the  same  interest  or  right,  giving  at  the  same  time  a  remedy 
to  the  parties  not  actually  before  the  Court,  by  allowing  them 
to  come  in  and  show  cause  against  the  decree,  the  interest  of  all 
would  be  protected. 

(Story's  Eq.  PI.  Sees.  97, 120;  Mitford's  Ch.  Practice,  Plead- 
ings p»  168,  Title  Demurrers;  Adair  v.  The  New  River  Com- 
pany,  11  Yesey,  444.)  The  plaintiff's  bill  avers  a  clear  and 
definitive  title  to  the  land  in  dispute,  and  that  the  defendants 
are  mere  naked  trespassers,  who  have  no  standing  in  Court  on 
their  own  merits  or  title,  and  are^  therefore,  bound  by  the  judg- 
ment rendered  against  the  title  of  the  United  States  to  the  land, 
in  the  case  of  Smith  v.  Dorland. 

(]VIitford's  Ch.  PI.  p.  169,  and  cases  there  cited.)  Courts  of 
Equity  will  interfere  to  prevent  a  multiplicity  of  suits.  (1 
Vernon  R.  266.) 

It  by  no  means  follows  that  because  the  plaintiff  has  a  legal 
right,  he  may  not  sue  for  it  in  equity,  when  the  question  is 
mixed  up  wim  equitable  circumstances.  ( WriglU  v.  Hunter,  5 
Ves.  794;  Baker  v.  Dade,  6  Ves.  688;  Lady  ArundeU  v.  Phillips, 
10  Yes.  148;  2  Swanston  545;  Newman  v.  MUner,  2  Yes.  483;  1 
Yemen  22  and  note;  Mayor  of  New  York  v.  FeUcingtan,  1  Atk., 
282.) 

So  a  persoh  possessed  of  a  fishery  was  allowed  to  file  a  bill  to 
perpetuate  testimony  and  establish  his  right,  though  he  had  not 
i*ecovered  in  afiirmance  of  it  at  law»  (Duke  of  Dorset  v.  Girdler^ 
Pr.  Ch.  531.) 

In  the  cases  of  mines  and  collieries,  Courts  of  Equity  will  en- 
tertain a  bill  quia  timet,  and  bill  of  peace,  when  there  is  danger 
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.that  the  mine  will  be  rumed  before  the  right  can  be  established 
at  law.  (Lord  Falmouth  v.  Innya,  Morseley's  B.  87,  89;  Bush  v. 
Western^  rr&o.  Ch.  530;  Viner's  Ab.  Title,  Chanceir.) 

The  plaintiff's,  title  being  definitely  settled  by  the  record,  no 
trial  is  necessary  between  plaintiff  and  defendants  to  support  or 
affirm  that  title,  involving  our.  right  to  sue.  (See^  directly  in 
point,  Heed  v.  Oifford;  Hopkins'  Ch.  R.  418.) 

The  .rule  in  Arkansas  is,  that  it  is  no  objection  to  the 
jurisdiction  of  '^'a  Court  of  Equity,  that  the  party  has  a     [35] 
remedy  at  law,  unless  the  latter  is. plain,  direct  and  com- 
plete.   (Wilier  V.  Amdt^  3  Eng.  57;  Black  v.  Bowman,  4  Eng. 
601.) 

Where  a  person  has  a  common  ri^ht  against  a  great  number 
of  persons^  as  he  cannot  contend  with  the  whole  community,  a 
Court  of  Equity  will  permit  him  to  file  a  bill  against  some  of 
them,  taking  care  to  bring  bo  many  persons  before  the  Court, 
that  the  int^st  of  aU  will  be  protected;  and  when  a  decree  is 
obtained  in  such  case  against  the  defendants,  the  Court  will 
carry  the  benefit  of  it  into  execution  against  the  others  who 
were  not  parties.  {Weah.y,  West  Middlesex  Water  Co.  1  Jac.  & 
Walk.  3G9;  Eichens  v.  Congreve,  A  Russell  577;  Apperly  v. 
Fagd,  1  Phil.  Ch.  R.  780.) 

For  the  doctrine  of  Courts  of  Equity,  on  this  question,  see 
Cockbum  v.  Ihompson,  16  Vesey  325;  Walworth  v.  EdU,  4  Rus- 
sell 635,  and  cases,  cited  in  note.to  the  latter  case;  18  Eng.  Ch. 
R.  635,  note  to  Am.  Ed.;  Ilichardson  v.  HastingSy  29  Eng.  Ch. 
827;  Adam's  Eq.  586;  Jeren^Eq.  Jurisp.  344;  City  of  London 
V.  Perkins,  4  Bro.  P.  C.  157;  2  Stox/s  JEq.  Jurisp.  Sec.  586; 
Story's  Eq.  PI.  Sees.  121, 124. 

'*  To  entitle  a  party  to  maintain  a  bill  of  peace  it  must  be 
clear  that  there  is  a  right  claimed,  which  affects  many  persons, 
and  that  a  suitable  number  of  persons  are  brought  into  Court." 
{Disney  v.  Boberison,  Burb.  41.)  This,  we  contend,  is  the  true 
rule  and  the  only.test  required.  (Adam's  Eq.  588-9;  Edwards 
on  Parties  in  CL  p.  5;  Harvey  v.  Harvey ^  4  Beavan  215;  The 
AUorney-General  v.  Jackson^  11  Vesey  372;  Memc  v.  MaUhy,  2 
Swanston  282;  Smart  v.  Bradstock,  4  Beavan  499,  and  cases 
cited;  MiUigan  v.  MitcheU,  3  Mylne  &  Craig  84;  Congers  v.  Lord 
Mergaxansy,  1  Atk,  285;  1  Daniel's  Ch.  Pr.  319,  321;  2  Story's 
Eq.  Jut.  Sec.  867;  HaXLet  v.  HaJlet,  2  Paige  Ch.  R.  15;  Joy  v. 
Wb:iz,  1  Wash.  C.  C.  R.  519 ;  West  v.  EandaU,  2  Maine  195; 
Maun  V.  BuUer,  2.  Barb.  Ch.  367;  Watkins  v.  Worthington,  2 
Bland's  Ch.  R.  584;  Baird  v.  Bland,  3  Munf.  570;  Carey  v. 
Hdxey,  3  Geo.  645;  Smith  v.  Swormstedt,  16  Howard  303;  Wtck- 
liffy>  OwingSy  17  Howard  47.) 

By  the  cases  above  cited  it  will  be  seen  that  the  same  doctrine 
is  held  in  the  English  and  American  Courts  of  Equity.  No 
privity  is  required  between  the  parties  to  be  affected  by  the 
decree,  but  only  a  common  and  general  interest. 

If  the  Court  should  hold,  notwithstanding  the  above  author- 
ities, that  a  trial  at  law  is  absolutely  necessary  to  determine  the 
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right  to  sue  these  defendants,  before  we  can  be  entitled  to  the 
relief  demanded,  it  by  no  means  follows  that  the  present  de- 
fendants should  hare  been  defendants  in  such  trial.  It  is  suf- 
ficient, if  the  principle  be  true  at  all,  that  the  right  only  should 
haTe  been  determined.  {Huntington  v,  Nicole,  3  Johns.  B.  590.) 
Such  a  trial  could  only  be  to  tiy  the  plaintiff's  title,  which,  in 
this  case,  is  admitted,  and  there  could  be  no  issue  to  try,  if  a 
trial  were  ordered.  (Trusteea  of  Louisville  v.  Oray,  1  Litt., 
Kent.,  R.  148;  2  Story's  E^Sec.  859,  and  p.  176;   WiUard's 

Eq.  Jurisp.  p.  323;  2  Waterm.  Eden  on  Injunc.  417;  Lord 
[36]     Jeriham.  y.  Herbert,  2  Atk.  483;  *Duke  of  Norfolk  v.  Myers, 

4  Madd.  Ch.  60;  Mallow  v.  Hinde,  12  Wheat.  194.) 
2.  The  ground  is  taken  that  the  plaintifb  are  not  in  posses- 
sion, and  are,  therefore,  not  entitled  to  the  relief  sought  in  the 
bill.  The  possession  of  defendants  is  asserted  in  the  bill  to  be 
tortious,  such  possession  as  can  be  obtained  by  a  naked  tres- 
passer, without  any  abandonment  by  the  owner;  such  a  posses- 
sion as  would  not  avail  against  the  plaintiff  in  a  trial  depending 
on  the  mere  titie  by  possession.  {Jones  v.  Nunn,  12  Geo.  469.) 
By  such  possession,  so  obtained  by  the  defendants  without  fault 
of  plaintms,  the  latter  lose  no  rights  which  they  had  either  by 
titie  or  possession. 

Wm.  Duer,  for  Bespondents. 

1.  There  is  a  misjoinder  of  defendants  haying  distinct  and 
separate  claims  and  possessions,  and  not  united  in  interest. 

2.  The  bill  asks  for  a  decree  against  a  large  number  of  per- 
sons not  made  parties  to  the  action.  No  judgment  can  be  ren- 
dered against  one  who  has  not  been  served  with  notice  of  the 
proceedings.  (Low  &  Hill's  notes,  part  2,  p.  111-119;  191-193, 
Code,  Sees.  17-35.)  The  only  exception  being  the  case  of  joint 
debtors,  and  there  the  rights  of  parties  not  served  are  protected. 
(Code,  Sees.  32,  368.^ 

3.  The  only  ground  on  which  the  bill  can  be  sustained  is,  that 
it  is  a  bill  of  peace,  and  falls  within  the  principles  and  rules  of 
Courts  of  Equity.  As  such  it  is  defective.  1st,  because  its  ob- 
ject is  not  to  settle  a  right,  but  to  tiy  a  title  to  land;  and,  2d, 
because  such  bills  only  lie  to  sustain  actual  possession.  There 
are  two  kinds  of  bills  of  peace.  The  first  relates  to  incorporeal 
rights,  the  second,  to  tiUes  to  land.  This  last,  imder  which 
this  case  must  fail,  had  its  origin  in  the  fictitious  character  of 
actions  of  ejectment.  These  bills  are  now  obsolete;  the  neces- 
sity for  them,  which  was  the  ground  for  the  interposition  of 
Courts  of  Equity,  has  ceased  to  exist.  As  to  the  second  objec- 
tion, it  is  believed  that  there  is  no  exception  to  the  rule  that  the 
bill  lies  only  to  quiet  a  possession,  and  can  be  filed  only  by  a 

Earty  in  possession,  and  in  case  of  ejectment  that  there  must 
ave  been  at  least  two  trials  at  law.  (Story's  Eq.  Jurisp.  Sees. 
852-856,  759;  Mitford's  Eq.  PI.  by  Jeremy,  145,  146,  cited  2 
Story  Eq.  Jurisp.  Sec.  854,  note  2.)  It  is  also  to  be  observed 
tlmt  though  bills  of  peace  may  be  sustained  where  the  interests 
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of  persons  not  actual  parties  to  the  suit  may,  in  some  measure, 
be  affected  by  the  decree,  and  that  such  decree  will  bind  all 
other  persons  standing  in  the  same  predicament,  yet  that  such 
persons  must  be  made  actual  parties  where  the  decree  must  di- 
rectly affect  their  interests,  and  that  they  have  a  right  to  be 
heard  before  the  decree  is  made.  (Story's  Eq.  PI.  Bees.  120, 
130.)  A  distinction  must  be  taken  between  the  objection  to  tho 
complaint,  on  the  ground  of  misjoinder  of  parties  or  multifari- 
ousness, and  that,  taken  on  the  ground  of  its  want  of  equity. 
This  will  explain  many  of  the  cases  cited  for  appeUant. 

In  this  case  the  plaintiffs  show  no  equity — they  are  out  of 
possession — they  claim  a  legal  title — they  have  never 
established  their  right  *at  law,  and  they  seek  to  con-     [37] 
dude  the  rights  of  persons,  not  parties,  and  to  turn  them 
out  of  possession. 

4.  There  is  an  improper  joinder  of  actions,  one  of  which  is 
legal  in  the  nature  of  an  action  of  ejectment,  and  the  other 
equitable  in  the  nature  of  a  bill  of  peace. 

5.  The  plaintiffs  have  no  right  to  a  discovery,  nor  to  an 
account.  (Code,  Sec.  417;  Story's  Eq.  Jur.  Sec.  1490, 459,  511, 
et,  seq, 

6.  The  plaintiffs  give  no  description  of  the  land,  except  the 
description  of  the  whole  tract  called  Suisun,  of  a  part  of  which 
they  admit  themselves  to  be  in  possession,  and  of  another  part 
that  P.  F.  Smith  is  the  owner. 

Tho8.  M,  Swan,  for  Respondent. 

The  plaintiffs  have  an  adequate  legal  remedy,  and,  therefore, 
there  is  no  ground  for  the  interposition  of  a  Court  of  Equity. 
(Story's  Eq.  Sec.  616.)  The  plaintiffs  ask  for  a  discovery.  To 
TnaintAin  the  jurisdiction  in  equity,  on  that  ground,  the  bill 
should  allege  that  the  facts  are  material,  and  that  the  discovery 
sought  is  indispensible,  and  that  the  plaintiff  is  unable  to  prove 
the  facts  by  other  testimony.  (Story's  Eq.  Sec.  74.]  Moreover 
the  jurisdiction  does  not  obtain  under  the  laws  ox  this  State. 
(Code,  Sees.  417,  418.) 

Actions  to  quiet  title  are  defined  by  our  Code,  Sec.  254,  by 
which  it  is  clear  that  the  action  can  only  be  maintained  by  a 
party  in  possession. 

Tno  complaint  does  not  sufScientiy  aver  titie,  for  though  it 
sets  up  a  titie  derived  from  the  Mexican  Government,  it  does 
not  show  that  it  has  ever  been  presented  to  the  Land  Commis- 
sioners, without  which  they  have  been  forfeited  under  the  Act 
of  Congress. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.     Mr.  Justice  Tebby  concurred. 

The  plaintiffs  filed  a  bill  in  chancery  in  the  Court  below,  in 
the  nature  of  a  "Bill  of  Peace,"  ^eging  that  they  were  the 
owners  in  fee  of  a  tract  of  land  known  as  "  Sixisun.'*  That 
the  defendants^  with  many  others,  have  intruded  upon  said 
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land,  and  claim  to  hold  the  same  by  "virtue  of  the  pre-emption 
laws  of  the  United  States.  That  one  Smith,  who  derived  title 
from  the  plaintifis,  grantor  for  a  portion  of  the  said  land,  had 
recovered  judgment  in  the  United  States  District  for  the  same 
against  James  Dorland,.  one  of  the  defendants  in  this  action. 

The  plaintifiGs  claim  a  discovery  against  Dorland  and  three 
hundred  other  persons,  of  the  title  to  the  parts  or  parcels  of  the 
tract  which  they  claim,  and  the  length  of  time  they  have  occu- 
pied the  same;  a  judgment  declaring  the  title  of  the  plaintiffs 
valid  against  the  defendants,  and  all  other  settlers  or  persons 
upon  the  land,  in  like  condition;  a  recovery  of  the  possession 
against  the  defendants,  as  well  as  all  other  persons;  and  an 
account  of  the  rents  and  profits,  etc. 

The  defendants  demurred;  the  demurrer  was  sustained,  and 
the  plaintifis  appealed. 

A  ''£>U1  of  Peace"  is  said  to  be  a  bill  brought  by  a 
[38]  person  to  estab-^lish  and  perpetuate  a  right  which  he 
claims,  and  which  from  its  nature  may  be  controverted 
by  different  persons,  at  different  times,  and  by  different  actions, 
or  where  separate  attempts  have  been  made  to  overthrow  the 
same  right,  and  justice  requires  that  the  party  should  be  quieted 
in  his  right. 

In  such  cases  a  Court  of  Cbancexy,  in  furtherance  of  the  pol- 
icy of  the  law,  will  interpose  to  prevent  harrassing  litigation, 
and  perpetually  enjoin  those  claiming  adversely  from  prosecut- 
ing tneir  claims  against  the  person  showing  himself  clofihed  with 
the  legal  right.  These  bills  are  resorted  to  where  several  per- 
sons claim  a  right  as  against  one  or  more,  or  one  or  more 
agdnst  many,  and  in  such  cases,  the  rule  which  requires  all 
persons  interested  to  -he  made  parties  is  relaxed;  and  Courts  of 
Equity  allow  only  a  sufficient  number  of  persons  to  be  made 
parties,  to  honestly  and  fairly  defend  the  rights  involved.  In 
general,  it  will  be  necessary  for  the  plaintiff  to  establish  his 
right  at  law,  before  he  brings  his  bill;  but  this  is  not  absolutely 
necessary;  for  a  Court  of  Chancery  may  require  him  to  litigate 
his  right  in  a  Court  of  law  before  granting  the  relief  sought. 
Lord  RuBSBALB  thus  defines  this  jurisdiction:  '*  Courts  of 
Equity  will  also  prevent  multiplicity  of  suits;  and  the  cases  in 
which  it  is  attempted,  and  the  means  used  for  that  purpose  are 
various.  With  this  view,  where  the  general  legal  right  is 
claimed  against  several  distinct  persons,  a  bill  may  be  brought 
to  establish  the  right.  Thus,  where  a  right  of  fishery  was 
claimed  by  a  corporation  throughout  the  course  of  a  consider- 
able river,  and  was  opposed  by  the  lords  of  manors,  and  owners 
of  land  adjoining,  a  bill  was  entertained  to  establish  the  right 
against  the  several  opponents,  and  a  demurrer  was  overruled. 
As  the  object  of  such  a  bill  is  to  prevent  multiplicity  of  suits, 
by  determining  the  rights  of  the  parties  upon  issues  directed  by 
the  Court,  if  necessaiy  for  its  iniormation,  instead  of  suffering 
the  parties  to  be  harrassed  by  a  number  of  separate  suits,  in 
which  each  suit  would  only  determine  the  particular  right  in 
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question  between  the  plaintiff  and  the  defendant  in  it,  such  a 
bill  can  Bcarcelj  be  sustained  where  a  right  is  disputed  between 
two  perpons  oilj,  until  the  right  has  been  tried,  and  decided 
upon  at  law.  Indeed,  in  most  cases,  it  is  held  that  the  plaintiff 
ought  to  establish  his  right  bj  a  determination  of  a  Court  of 
law  in  his  favor,  before  he  files  his  bill  in  equity.  And  if  he  has 
not  done  so,  and  the  right  he  claims  has  not  the  sanction  of 
long  possession,  and  he  has  any  means  of  trying  the  matter  at 
law,  a  demurrer  will  hold.  If  he  has  not  been  actually  inter- 
rupted or  dispossessed,  so  that  he  has  had  no  opportunity  of 
trying  his  ri^t,  he  may  bring  a  bill  to  establish  it,  though  he 
has  not  previously  recovered  in  affirmance  of  it  at  law,  and  in 
such  a  case  a  demurrer  has  been  overruled." 

The  most  familiar  ca^es  arising  in  the  books,  are  those  where 
some  right  is  claimed  by  ox  against  a  numerous  body;  as  where 
a  parson  claims  tithes  against  his  parishioners,  or  the  parishion- 
ers allege  a  modus  against  the  parson;  where  the  lord  of  a 
manor  claims  a  right  against  his  tenani^,  or  the  tenants  claim 
against  the  lord;  where  the  owner  of  an  ancient  mill  claims 
service  to  his  mill  of  all  the  tenants  of  the  par-*ticular  [39] 
district..  In  such  cases,  the  only  remedy  would  be  by 
separate  actions  against  each  individual,  and  a  judgment  against 
one  would  not  be  binding  upon  any  of  the  rest.  Courts  of 
Chancery  have  undertaken  to  remedy  the  evil  by  a  proceeding 
in  this  nature. 

''  In  order  to  originate  this  jurisdiction,"  says  Mr.  Adams,  in 
bisi  work  on  Equity,  section  200,  "  it  is  essential  that  therQ  be  a 
sin'gle  claim  oi  right  in  all,  arising  out  of  some  privity  or  rela- 
tionship with  the  plaintiff.  A  bill  of  peace,  therefore,  will  not 
lie  against  independent  trespassers,  having  no  common  claim 
and  no  appearance  of  a  common  claim,  to  distinguish  them 
from  the  rest  of  the  community;  as,  for  example,  against  sev- 
eral book-sellers  who  have  infnnged  a  copyright,  or  against 
several  persons  who,  at  different  times,  have  obstructed  a  feriy. 
For  if  a  bill  of  peace  could  be  sustained  in  such  a  case,  the  in- 
junction would  be  against  aU  the  people  of  the  kingdom. 

''  There  are  two  cases  which  constitute  apparent  exceptions  to 
this  rule,  which  are  known  respectively  as  the  'Case  of  the 
Duties,'  and  the  *  Case  of  the  Fisneries.'" 

Speaking  of  the  second  case,  where  the  plaintiff  claimed  a 
fishery  in  the  river  Ouse,  and  filed  a  bill  of  peace  against  sev- 
eral trespassers,  the  same  author  says:  "  Lord  Habdwices's  first 
impression  was  against  the  bill;  but  he  ultimately  allowed  it^ 
parUy  on  the  authority  of  the  CUy  of  London  v.  Perkins,  and 
partiy  because  the  defendants  were  in  fact  distinguished  from 
the  community  at  large,  as  being  owners  of  adjacent  grounds 
and  as  claiming  fisheries  in  that  character.  The  first  of  these 
grounds,  as  I  have  already  suggested,  is  hardly  warranted  by 
the  report  of  that  case.  The  second  ground  appears  to  be  that 
on  wluch  Lord  Habdwicee  mainly  relied,  and  is  consistent  with 
the  terms  in  which  the  case  was  spoken  of  by  Lord  Eldon." 
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An  examination  of  tliis  case  {The  Mayor  of  York  v.  PUkington 
'€t(d,,l  Atk.  283,)  affords  no  reason  for  the  alteration  of  what 
seems  to  have  been  the  rule  before,  or  ground  which  changed 
the  first  impressions  of  the  learned  Chancellor  upon  the  case. 

There  is  another  class  of  cases  where  bills  of  this  kind  are' 
brought,  viz:  where  a  right  claimed  by  an  individual  is  in-^ 
defimtelj  litigated  by  him  witliout  success. 

"The  necessity  for  bills  of  this  class/'  says  the  same  com*' 
mentator,  ''  originates  in  the  nature  of  the  action  of  ejectment,] 
which  is  based  oil  a  fictitious  dispute  between  fictitious  parties,  | 
80  that  the  rights  of  the  real  litigants  are  only  indirectly  tried., 
The  consequence  of  this  is,  that  the  result  of  the  action  is  not 
conclusive,  but  that  fresh  actions  may  be  repeatedly  brought,  and 
the  successful  party  harassed  by  indefinite  litigation.  In  oi^er 
to  remedy  this  oppression,  a  jurisdiction  has  been  assumed  by 
the  Court  of  Chancery;  and  a  bill  will  lie  after  repeated  trials  at 
law  and  satisfactory  verdicts,  to  have  an  injunction  against  fur- 
ther litigation.  The  right  to  this  jurisdiction  was  foimcrlyi 
much  questioned.  Lord  Cowpeb,  in  a  celebrated  case,  where, 
the  title  to  land  had  been  five  times  tried  in  ejectment,  and  five  i 
uniform  verdicts  given,  refused  to  exerdse  it;  but  his  decision 

was  overruled  by  the  House  of  Lords." 
[40]  *I  have  referred  to  various  authors  upon  Equity  Juris-' 
prudence,  for  the  purpose  of  ascertaining  the  cases  in 
which  bills  of  this  character  are  sustained;  and  it  may  be  fairly 
deduced  from  the  whole  current  of  authority,  first,  that  they 
will  not  lie  in  cases  where  the  party  has  a  plain,  speedy  and 
adequate  remedy  at  law. 

It  wHl  be  observed  that  the  jurisdiction  of  Courts  of  Equity 
over  questions  of  title  to  real  estate  is  only  acquiesced  in  andi 
admitted,  to  avoid  the  consequences  growing  out  of  the  fictitious 
actions  of  ejectment,  where  one  suit  is  no  bar  to  another  action.  | 
This  doctrine  has  been  exploded  by  the  Legislature  of  this 
State,  so  far  that  it  requires  the  action  to  be  prosecuted  in  the 
name  of  the  real  parties  in  interest;  and  the  decision  of  this 
Court,  in  the  case  of  Winans  et  cd,  v.  Christy,  4  Cal.  70,  in  which 
it  was  held  that  the  plaintiff  may  join  any  number  of  parties 
defendant,  without  regard  to  the  extent  or  character  of  their 
possession,  subject  only  to  their  right  to  answer  separately,  or, 
demand  separate  verdicts. 

In  a  case  like  the  present,  we  entertain  no  doubt  that  the' 
District  Court  might  compel  those  relying  upon  the  same  de- 
fense to  proceed  in  the  same  trial,  inasmuch  as  the  determina- 
tion of  the  controversy  as  against  one  would  be  conclusive  as 
against  all,  and  this  we  think  will  be  found  a  sufficient  remedy. 

Again,  we  are  not  satisfied  that  this  remedy  is  proper  against 
joint  and  several  trespassers,  or  persons  holding  by  severed  and 
distinct  titles.  The  case  of  the  Mayor  of  York  v,  PUkington,  as 
before  remarked,  in  which  the  right  of  a  fishery  was  involved, 
seems  to  be  an  exception  to  this  rule;  and  the  danger  and  injus- 
tice of  an  application  of  the  rule  established  in  that  case  to  ac«^ 
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iions  like  the  present,  could  not  be  better  illustrated  than  bj 
the  facts  before  us,  the  defendants  clainiiTig  by  ereiy  species  of 
,tiUe  imaginable. 

In  addition  to  what  we  have  already  said,  we  haye  been 
unable  to  find  a  single  case  among  the  authorities  which  we 
Lave  had  an  opportunity  to  examine,  where  a  bill  like  the  pres- 
ent had  been  brought  by  a  party  out  of  possession;  and  it  may 
well  be  doubted  whether  such  a  bill  can  be  maintained  by  a 
party  out  of  possession,  particularly  where  no  pirdtj  exists  be- 
tween him  and  the  defendants.  In  the  case  oi  Leighlon  v.  Sir 
Edward  LeigkUm,  (1  Peere  Williams,  672,)  which  is  cited  as  one 
of  the  leading  cases  on  this  subject,  it  does  not  appear  whether 
the  plaintiff  had  restitution  of  the  premises  after  his  recoveiy 
in  ejectment  or  not.  The  case  of  the  Trustees  of  the  Ibwn  qf 
Huntington  y.  WmUam  NicoUy  (3  Johns.  566,)  was  not,  according 
to  the  opinion  of  Chief  Justice  Kbitt,  a  bill  of  peace,  but  only 
an  application  to  have  the  title  tried  under  the  superintendence 
of  a  Court  of  Chancery,  so  that  there  might  be  a  final  deci- 
sion. 

In  speaking  of  the  necessity  of  the  plaintiff's  first  establishing 
bis  right  by  action  of  ejectment,  the  same  Judge  says  that  this 
would  be  requiring  the  plaintiff  to  admit  away  his  le^  right  or 
advantage  by  acknowledging  the  defendant's  possession,  which 
might  defeat  his  recoveiy;  that  a  jury  had  determined  in 
favor  of  his  right  in  an  action  *of  trespass,  and  that  he  [41] 
had,  therefore,  the  best  claim  to  be  deemed  in  posses- 
sion, and  that  the  hazard  and  difiiculty  of  bringing  the  eject- 
ment should  be  thrown  upon  the  adverse  parties.  This  case 
goes  further  than  any  other  American  decision  I  have  been  able 
to  find,  in  sustaining  the  present  plaintiffs'  right  to  maintain 
this  form  of  action.  But  it  will  be  observed  that  the  learned 
Judge  considered  the  plaintiffs  in  that  suit  as  being  in  actual 
possession. 

From  a  full  examination  of  the  whole  case,  we  are  satisfied  that 
the  plaintiffs'  bill  will  not  lie,  and  that  the  demurrer  was  well 
taken. 

Judgment  affirmed  with  costs. 


MEBBILL  V.  GOBHAM. 

nSTATCTOBT  CoNSTBucnoiT— GoBBXZiATiVB  AoiB. —  WheTO  there  are  two  laws 
upon  the  same  subject,  they  mast  be  so  oonstmed  as  to  maintain  both^ 
if  it  can  be  done  without  destroying  the  evident  intent  and  meaning  of 
the  latter  act. 

IVTUNCTZON  WILL  NOT  Lus  TO  Bbstbain  Collkckion  Of  Taz. — ^The  fact  that 
the  assessment  for  State  and  County  taxes  for  1855-6,  in  San  Francisco 
County,  was  not  based  on  the  valnation  of  the  City  Assessor,  as  required 
by  the  Act  creating  the  Board  of  Supervisors,  passed  1851,  is  not  a  suffi- 
cient ground  for  an  injunction  upon  the  collection  of  the  taxes,  as  the 
party  could  have  appealed  to  the  Board  of  Equalization,  if  aggrieved. 

1.  Cliikl  NicoUim  F.  Co.  v.  PaiiUer,  85  Oal.  706. 
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iEquiit,  whxn  iroT  ATAftiiSLS  AS  A  BsiciDT.— A  ptatj  who  hiM  his  remedy 
provided  hy law,  but  does  not  avail  hiaiself  thereof,  and  fails  to  show 
wherein  he  is  injured,  is  not  entitled  to  relief  in  a  Court  of  Chancery. 

tSacBirr  icat  bb  Tax  Collboxob. —  A  Sheriff  is  a  ministerial  or  ezecatiw 
officer  solely,  and  there  is  no  oonatitntional  prohibition  against  hfs  eixer- 
cising  the  duties  of  tax  ooUeetor,  where  the  law  >ooiiso]iaating  the  two 
offioes  was  passed  prior  to  his  eleotton. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis-^! 
trict. 

The  plaintiff  filed  his  hiU  for  aninjnnotion  against  the  d^end-^ 
ant,  to  enjoin  his  collecting,  by  sale,  as  ''  late  Sheriff  and  ex 
officio  Tax  Collector,''  the  State  and  Coqnty  taxes  assessed  on 
plaintiff's  property  in  San  Francisco  for  the  fiscal  year  1855-6. 
The  grounds  of  the  apidication  appear  in  the  opinion  of  the 
Court.  It  is  admitted  that  the  defendant's  «dection,  as  Sheriff, 
was  aiter  the  passage  of  the  Act  making  the  Sher^  Tax  Col-*i 
lector. 

The  District  Court  granted  the  injunotioni  and  defendant  ap*i 
pealed. 

Alexander  CampbeU  and  E.  S.  CarpeiUier,  for  Appellant. 

1.  The  pliuntiff  does  not  show  that  the  assessment  of  the 
County  Surveyor  was  higher  than  that  of  the  Ciiy  Assessor,  and, , 
therefore,  shows  no  injury. 

If  any  injury  were  done,  the  plaintiff  had  his  appeal  to  the 
Board  of  Equalization,  having  failed  to  do  which,  he  is  con- 
cluded.   (Wmams  V.  ffolden,  4  Wend.  223.) 

2.  The  liCgislature  had  the  power  to  direct  that  the  Sheriff 
should  also  be  Tax  Collector,  and  the  defendant  was  elected  to 
fill  both  ofBices  under  the  law.  The  only  provision  of  the  Con- 
stitution on  the  subject  is  that  the  Tax  Collector  shall  be  elected 
by  the  people  of  the  district.    (Debates  Const.  Conv.  365  et  seq.;^ 

People  V.  Coleman,  4  Cal.  46.) 

[42]         *  Annia  MerriU,  Respondent  in  person. 

1.  The  law  of  April  29,  1851,  is  to  govern.  It  has  not' 
been  repealed,  and  is  not  repugnant  to  the  Act  of  1854.  {Otto^ 
way  V.  La  SaUe,  12  111.  339;  Const.  Art.  IV,  sec.  25.)  Under  the 
law  of  1851  the  assessment  is  illegal  and  void.  {Oranger  v.  Par^ 
sons,  2  Pick.  392.) 

2.  The  defendant  has  no  authority  to  collect  taxes.    The  Tax 
Collector  is  a  constitutional  officer.    (Const.  Art.  XI,  sec.  13.)  ^ 

The  Sheriff  belongs  to  the  Judicial  Department.  (Const.  Axt, ' 
YL,  sec.  7.)  He  cannot,  under  the  section  last  cited,  discha^e  ex 
officio  any  other  duties.  (Const.  Art.  HI;  Burgoyne  v.  Super-i 
visors,  5  Cal.  9.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 

MuBBAT.    Mr.  Justice  Tebbt  concurred.  , 

— 1 

1.  DUdngolshed,  ffaatr  ▼.  SMndter,  39  Oal.  55. 

a.  atad  Peoph  ▼.  Bdwardi,  9  Oil.  993;  JUom^^merat  T.  Squfm,  U  (M,  16;  P«ml« 
T.JTetf^.MCAl  476. 
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There  are  two  qttestions  presented  by  the  record  for  our  con- 
sideration: first,  whether  the  taxes  for  the  county  of  San  Fran- 
cisco should  be  assessed  according^  to  the  provision  of  the  law 
of  April  29,  1851, or  the  Act  of  May  15,  1854;  and  second, 
whether  the  Sheriff  can  constitationaUy  exercise  the  ditties  of  ^ 
Tax  Collector. 

Upon  the  first  point  it  is  contended  that  the  two  Act^  are  to^ 
be  construed  in  pari  materia,  and  that  the  Act  of  1854  does  not 
repeal  in  direct  words,  or. by  implication,  the  ninth  section  of 
the  Act  of  1851,  which  provides  that  "within  the  city  of  San 
Francisco  the  Board  of  Supervisors  shall  cause  the  State  and 
County  taxes  to  be  assessed  upon  the  valuation  made  by  the  City 
Assessor,  and  they  shidlbe  a  J^ard  of  Appeals  for  the  equaliza^-^ 
tion  of  County  and  State  taxes."  ^ 

It  is  a  familiar  rule  in  construing  statutes,  that  where  there' 
are  two  laws  upon  the  same  subject,  they  must  be  so  construed 
as  to  maintain  both,  if  it  can  be  done  without  destroying  the^ 
evident  intent  and  meaning  of  the  latter  Act.  ^ 

The  law  does  not  favor  a  repeal  by  implication,  and  unless  the' 
former  Act  be  referred  to,  or  is  clearly  repugnant  to  the  pro-j 
visions  of  the  latter,  both  must  stand. 

It  is  not  necessary  to  decide  whether  the  two  Acts  under  con«l 
sideration  are  repugnant,  as  tixe  ninth  section  of  the  Act  of  1851. 
enjoins  upon  the  Board  of  Supervisors  the  duty  of  making  the 
assessment  conform  to  a  particular  basis,  and  also  constitutes 
them  a  board  of  equalization,  it  results  that  the  party,  if  he  were 
aggrieved,  had  his  remedy  by  appealing  to  the  Board;  but  not 
having  done  so,  and  having  failed  to  show  wherein  he  is  in-j 
jured,  he  is  not  entitled  to  relief  in  a  Court  of  Chanceiy. 

Upon  the  second  point  it  is  contended  that  the  Sheriff  is  a* 
judicial  officer,  or  belongs  to  the  judicial  arm  of  the  government, , 
and  is  therefore  prohibited  from  exercising  any  duties  apper- j 
taining  to  any  other  department. 

The  error  in  this  argument  consists  in  regarding  the  Sheriff  as  a- 
judicial  officer,  when  his  duties  are  entirely  executive  or  ministe* 
rial,  in  which  capacity  he  may  be  said  to  execute  the  laws  of  the^ 
State.   The  f act  tnat  his  election  is  provided  for  in  that  arti- 
cle of  the  constitution  '^^which  treats  of  the  judicial  depart-     [43] ' 
ment  of  the  government,  does  not  stamp  his  character  as  a 
judicial  officer.    Anciently  sheriffs  exercised  a  variety  of  judicial 
functions,  but  their  jurisdiction  to  hear  and  determine  controver-i 
sies  was  gradually  taken  away  by  Acts  of  Parliament,  until  they 
were  reskicted  almost  entirely  to  the  performance  of  ministerial 
duties^    In  this  latter  sense  they  are  regarded  in  the  United 
States,  and  particularly  by  the  laws  of  this  State,  which  have 
not  assigned  to  them  the  performance  of  any  judicial  duties 
whatever  (for  I  apprehend  that  the  proceeding  to  try  the  right 
of  property,  being  only  for  the  security  of  the  officer,  wiU  not. 
be  called  a  judicial  proceeding); 

Again,  the  Constitution  has  vested  the  judicial  power  of  the' 
State  in  a  Supreme^  District,  County  and  Court  of  Sessions,  in. 
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Justices  of  the  Peace  and  such  inferior  Courts  as  the  Legis- 
lature may  create.  Now,  it  is  clear  the  sheriff  is  not  a  judge  of 
any  of  the  Courts  so  named,  neither  has  he  been  made  such,  of 
any  inferior  Court  created  under  this  provision  (to  say  nothing 
of  his  ability  to  perform  such  functions^,  so  that  he  is  not,  in 
the  sense  of  the  Constitution,  charged  witn  the  performance  of 
any  judicial  duties.  We  can  see  no  objection  to  his  exercising 
the  duties  of  collector,  as  they  are  of  the  same  character  as 
those  of  his  office,  and  there  is  no  constitutional  inhibition. 
Indeed,  motives  of  prudence  and  economy  may  often  require 
the  consolidation  of  different  offices  of  the  same  character,  and 
-we  would  be  reluctant  to  adopt  a  rule  of  construction,  which 
would  effectually  block  the  wheels  of  progress  and  reform,  and 
prevent  the  Legislature  from  dispensing  vnth  useless  offices. 

The  fact  that  the  offices  were  consolidated  before  the  election, 
and  that  the  sheriff  was  elected  by  the  people  of  the  same  dis- 
trict, brings  the  case  within  the  provision  of  the  Constitution, 
which  requires  collectors  of  taxes  to  be  elected  by  the  inhabit- 
.ants  of  their  districts. 

Judgment  reversed4 


DAUMLEL  V.  GOBHAM. 

'lEzsonnoN — Claim  of  Thzbd  Pabtt,  Notice  Esbkntui^ — ^Where  the  goods 
of  a  third  party  are  mixed  with  the  property,  or  in  the  apparent  posses- 
Bion  of  the  judgment  debtor,  the  sheriff  is  not  liable  for  levying  on 
them  as  the  property  of  the  debtor,  unless  there  has  been  notice  and 
demand  of  the  goods  by  the  owner,  and  a  delay  or  refusal  to  deliver. 

iDxai. — Etfegt  of  Want  of  Notice  of  Claim. — Where  no  such  notice  or 
demand  was  proved,  it  was  error  to  charge  the  jury  "  that  the  sheriff 
was  a  trespasser,  and  that  they  were  to  find  the  value  of  the  goods." 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

• 

Action  of  trespass  against  the  defendant  as  Sheriff  of  San 
Francisco  County,  for  seizing  goods  of  plaintiff.  The  defense 
set  up  is,  that  the  goods  were  seized  under  three  attachments 
against  Henry  Meiggs;  that  the  property  when  seized  was  the 

property  and  in  the  possession  of  said  Meiggs. 
[44]  '^The  evidence  shows  that  the  plaintiff  had  purchased 
and  paid  for  the  property  described  in  his  complaint,  and 
had  stored  them  in  Meiggs'  mill,  where  a  portion  of  them  were 
proved  to  have  been  seized  by  the  defendant,  but  not  sold  or 
removed.  The  value  of  the  property  was  proved,  but  there  was 
a  conflict  in  the  testimony  as  to  a  notice  of  his  claim  and  de- 
mand of  the  property  by  the  plaintiff  upon  the  defendant  and 
the  keeper  in  charge,  and  as  to  the  delay  or  refusal  of  the  de- 
fendant to  deliver  the  goods  to  plaintiff. 

1.  Approved,  Taylor  r.  Sarmwr,  post  0U ;  Boulware  v.  Craddock^  30  Oal.  191.  Cited 
WellinffUm  ▼.  Sedgwick,  12  CaL  476;  Paig€  ▼.  (TNeOt  13  Gal.  i9J.  Goznmented  on  Perhiia  y. 
fiarna,  3  Nav.  663;  Fom  y.  SMeney,  8  Hln.  79. 
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The  Court  charged  the  jiiry  that  the  defendant^  in  levying  on 
the  property,  was  a  trespasser,  and  that  the  jury  were  to  find 
the  value  of  the  property,  and  refused  instructions  asked  for  by 
defendant,  to  the  eii'ect  that  if  the  goods  were  in  the  possession 
of  Meiggs  when  seized,  the  defendant  was  not  liable  as  a  tres- 
passer, unless  it  was  shown  that  the  plaintiff  had  designated  and 
demanded  them,  and  that  defendant  had  refused  to  deliver  them; 
.which  is  assigned  as  error. 

Bobinson,  BeaUy  &  Sacketi,  for  Appellant. 

1.  The  Court  below  erred  in  charging  the  jury  that  the  de- 
fondant  had  committed  a  trespass,  as  it  took  &om  the  jury  the 
finding  of  the  facts,  and  also  because  the  Court  therein  assumed 
that  to  be  law  which  is  not. 

The  mere  making  a  levy  is  not  a  trespass,  unless  the  officer 
afterwards  prevent  the  owner  from  assuming  the  control  of  the 
property.  (14  "Wend.  201-4.)  The  evidence  on  this  point  was 
contradictory,  and  was  a  question  for  the  jury. 

2.  The  plaintiff's  property  being  mingled  with  that  of  Meiggs, 
so  that  the  sheriff  had  no  means  of  distinguishing  the  one  from 
the  other,  there  could  be  no  trespass  until  after  notice  and 
demand.     (7  Mass.  123-7;  13  Wend.  29&-8.) 

Notice  upon  the  sheriff's  keeper  in  charge  of  the  goods,  will 
not  bind  the  sheriff.    (8  Ala.  519;  Kent's  Com.  630,  and  note.) 

Jo.  O.  Baldwin,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.    Mr.  Justice  Tebbt  concurred. 

"Where  the  goods  of  a  third  person  are  mixed  with  the  prop- 
erty, or  in  the  apparent  possession  of  the  judgment  debtor,  a 
sheriff  who  levies  upon  them,  supposing  them  to  belong  to  the 
defendant  in  execution,  is  not  liable  as  a  trespasser  ab  initio. 
In  order  to  charge  him,  it  is  necessary  to  show  a  notice  and  de- 
mand of  the  goods,  and  a  delay  or  refusal  to  deliver. 

The  Court  below  erred  in  instructing  the  jury  that  "the 
sheriff  was  a  trespasser,  and  that  they  were  to  find  the  value  of 
the  goods."  This  was  virtually  withdrawing  the  case  from  the 
jury,  and  assigning  either  as  a  conclusion  of  law,  that  the  officer 
was  primarily  liable,  or  as  a  conclusion  of  fact  from  the  testi- 
mony, that  a  demand  and  refusal  had  been  proved,  about  which 
there  was  much  contradictory  evidence. 

Judgment  reversed,  and  new  trial  ordered. 


*BTJRDGE  V.  UNDERWOOD.  [45] 

1  Minxes'  Bights  on  Pxtblio  Lands — Statute  Constbued. — The  statnte 
making  the  possessory  rights  of  settlers  on  publio  lands  for  ftgricnltnral 
or  grazing  purposes  yield  to  the  rights  of  miners,  has  legalized  what 

1.  Approved  Wiaur  y,  Zowery*  U  CaL  112. 
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woald  otherwise  be  a  trespass,  and  the  Act  oumot  be  extended  by  im- 
plication to  a  class  of  cases  not  especially  provided  for. 
*  Idem. — Restbiction  to  Right  of  Entbt. — ^A  miner  has  no  right  to  dig  or 
work  within  the  enclosure  surroonding  a  dwelling  house,  corral,  and 
other  improvements  of  another. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  plaintiff  brought  his  action  to  abate  a  nuisance  in  digging 
a  ditch  through  plaintiff's  enclosure,  and  for  damages. 

The  defense  set  up  is  that  the* ditch  was  made  to  conduct 
water  for  TniniTig  purposes,  and  that  the  land  is  public  land, 
only  occupied  by  plaintiff  for  agricultural  and  grazing  purposes. 

By  the  finding  of  the  Court,  it  appears  that  in  1852  the 
plaintiff  took  up  a  tract  of  public  land,  which  he  has  ever  since 
used  for  agricultural  and  grazing  purposes.  "  That  within  the 
time  allowed  by  law,  and  before  the  commission  of  the  acts 
complained  of,  the  plaintiff  had  constructed  a  corral,  dwelling 
and  out-houses,  and  fences,  greatly  exceeding  in  value  the  sum  of 
$200.  That  while  plaintiff  was  there  residing  upon,  cultivating 
and  grazing  said  land,  the  defendants,  for  the  purpose  of  con< 
veying  water  to  certain  mining  claims  owned  by  them,  and  dis- 
tant about  one  nnle  from  plaintiff's  premises,  constructed  the 
ditch  mentioned  in  plaintiff's  complaint,  through  a  part  of 
plaintiff's  enclosures,  and  within  twenty-five  or  thirty  feet  of  • 
plaintiff's  corral,  at  the  time  and  afterwards  used  by  him  for 
corralling  his  cattle,  and  to  the  depth,  near  said  corral,  of  about 
six  feet.  That  said  ditch  was  dug  against  the  wishes  and  con- 
sent of  plaintiff  for  the  purpose  aforesaid,  and  upon  the  most 
practicable  route  to  convey  the  water  to  said  claims  from  a 
ravine  above  the  premises  of  the  plaintiff.  That  it  could  have 
been  constructed  so  as  not  to  run  through  or  interfere  with  the 
plaintiff's  premises,  but  at  a  greatly  increased  cost."  *  * 
'^  That  a  portion  of  said  premises,  some  distance  from  said  cor- 
ral, had  been  prospected  and  found  to  contain  gold.  That  said 
ditch  prevents  plaintiff  from  using  his  corral  without  endanger- 
ing his  animals."  The  Court  also  finds  the  actual  damage 
sustained  by  plaintiff  and  the  cost  of  filling  up  the  ditch,  mak- 
ing in  all  $114,  for  which  sum  and  for  the  abatement  of  the 
nuisance,  the  Court  gave  judgment.    Defendants  appealed. 

B.  S.  MBsick,  B.  A.  Myers  and  Crocker  &  Bohinson,  for  Ap- 
pellants. 

Cited  Stokes  v.  Bamett,  5  Cal.  36;  McClintock  v.  Bryden,  Id. 
97;  Irwin  v.  FhiUips,  Id.  140;  Hicks  v.  BeU,  3  Cal.  219. 

MiUs  do  Hillyer,  for  Respondent. 

[46]         *The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hetdenfeldt.    Mr.  Justice  Tebby  concurred. 

In  Stokes  v.  Barrett,  5  Cal.  36;  McClintock  v.  Bryden,  Id.  97, 


1.  Cited  Sogen  ▼.  Soggs,  22  Oal.  453. 
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and  Irwin  v.  Phillips,  Id.,  we  decided  that  the  prior  possessory 
rights  of  settlers  on  the  public  lands  for  agricultural  and  graz- 
ing purposes,  must  yield  to  the  rights  of  miners  to  extract  from 
the  land  the  precious  metals.  This  was  a  necessary  deduction 
from  the  sta^te,  which  expressly  makes  the  distinction.  But 
this  statute  cannot  be  extendecl  by  construction.  If  so,  it 
would  require  us  to  overturn  other  well  defined  and  settled 
principles.  In  Tartar  v.  Spring  Creek  Co.,  6  Cal.  395,  we  said: 
''The  current  of  decisions  of  this  Court  goes  to  establish  that 
the  policy  of  this  State,  as  derived  from  her  legislation,  is  to 
permit  settlers  in  all  capacities  to  occupy  the  public  lands,  and 
Dy  such  occupation  to  acquire  the  right  of  undisturbed  enjoy- 
ment against  all  the  world  but  the  true  owner."  That  "this 
policy  has  been  extended  equally  to  all  pursuits,  and  no  par- 
tiality for  one  over  another,  has  been  evinced,  except  in  the 
single  case  where  the  right  of  the  agriculturist  is  made  to  yield 
to  that  of  the  miner  when  gold  is  discovered  in  his  land." 

In  FiUgerald  v.  Urion,  5  Cal.  308,  it  is  said:  "In  permitting 
miners,  however,  to  go  upon  lands  occupied  by  others,  it  (the 
Legislature)  has  legidized  what  would  have  otherwise  been  a 
trespass,  and  the  act  cannot  be  extended,  by  implication  to  a 
class  of  cases  not  specially  provided  for." 

It  results  from  a  review  of  these  decisions  that  there  was  no 
error  in  the  opinion  of  the  District  Court,  and  the  judgment  is 
affirmed. 


WATSON  V.  ZIMMERMAN. 

Ejectmikt  on  PmoR  Possession. — To  enable  the  plaintiff  in  ejectment  to 
recover  on  prior  possession,  he  must  allege  and  prove  an  actual  ouster. 

Idkk.-^Defecis  in  Complaint  not  Cctbkd  by  Default. — The  want  of  such 
an  allegation  in  the  complaint,  is  a  defect  which  cannot  be  cured  by  a 
default  taken  through  the  mistake  or  inadvertence  of  defendant's  coun- 
sel. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,' 
County  of  Alameda. 

Action  of  ejectment.  The  complaint  alleges  ''that  until 
wrongfully  ousted  by  the  defendant,"  the  plaintiff  and  his  pre- 
decessors in  interest  were  in  possession,  and  that  plaintiff  is 
still  entitled  to  possession  of  the  land  in  controversy,  and  that 
defendant  is  wrongfully  and  unlawfully  in  possession  and  un- 
justly withholds  the  same  from  plaintiff  etc. 

On  filing  affidavits  of  plaintiff  and  his  counsel  that  they  both 
reside  in  the  county  and  that  no  answer  or  demurrer  had  been 
served  on  either  of  them  within  the  required  time,  default  was 
entered,  and  on  motion  of  plaintiff's  attorney  final  judgment 
was  rendered  for  phuntiff.  Defendant's  attorney  moved  at  the 
next  term  of  the  Court  to  set  aside  the  default  on  his  affidavit 
that  he  had  filed  an  answer  within  the  required  time,  but  had 
not  served  a  copy  on  defendant  as  required  by  the  recent 
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original  parties,  the  Court  will  set  aside  a  lumping  sale  for  want 
of  a  substantial  compliance  with  its  provisions.  {Jackson  v. 
Neivfon,  18  Johns.  362;  Rowley  v.  Brovon,  1  Binn.  61.) 

Though  inadequacy  of  price  is  not  alone  sufficient  to  annul 
a  sale,  yet  gross  inadequacy,  in  connection  with  other  facts,  is 
one  ground  for  the  interposition  of  the  Court. 

The  description  of  the  land  in  gross,  in  the  Sheriff's  certifi- 
cate, is  insufficient. 

This  is  a  case  for  the  exercise  of  an  equitable,  and  to  a  cer- 
tain extent,  discretionary  jurisdiction  of  the  Court,  to  prevent  a 
great  wrong  and  injury,  and  by  which  the  appellant  can  suffer 
no  loss. 

[49]       ^Crockett  <&  Page,  in  reply. 

The  notice  was  sufficient  under  the  statute.  (Practice 
Act,  Sec.  530.)  If  the  officer  failed  to  give  proper  notice,  he  is 
liable.  (Id.  Sec.  222.)  It  does  not  affect  the  sale.  The  statute 
is  directory.     (Webber  v.  Cox,  6  Mon.  110.) 

(Hayden  v.  Dunlap,  3  Bibb.  216.)  It  does  not  appear  that  tuj 
subdivisions  of  the  land  were  known  to  the  sheriff.  (Practice 
Act,  Sec.  223.) 

It  has  been  fully  decided  that  inadequacy  of  price  is  insuf- 
ficient to  set  aside  a  sale. 

The  land  was  sold  instead  of  personal  property,  at  defend- 
ant's request.  But  the  statute  on  that  point,  as  well  as  to  the 
description  of  the  land,  is  merely  directory. 

Shaw's  mortgage  was  recorded  after  levy  and  sale.  Had  his 
lien  been  prior,  the  sale  could  not  have  affected  his  rights. 

The  order  setting  aside  the  sale,  is  a  special  order  after  final 
judgment,  and  is  appealable.  (Practice  Act,  Sec.  347,  as 
amended. ) 

Mr.  Justice  Terby  ddivered  the  opinion  of  the  Court.  Mr. 
Justice  Heydenfeldt  concurred. 

The  appellant,  being  the  owner  of  a  judgment  recovered 
against  respondent  in  the  Fourth  District  Court,  caused  an  exe- 
cution to  be  issued  to  the  Sheriff  of  Marin  County,  who  levied 
ou  and  sold  certain  lands  in  said  county  belonging  to  respond- 
ent. On  motion  of  respondent,  the  Court  below  made  an 
order  annulling  and  setting  aside  said  sale,  and  from  this  order 
an  appeal  was  taken. 

The  order  itself  does  not  specify  any  ground  on  which  the 
sale  was  annulled;  from  the  record,  however,  it  ajppears  that 
the  motion  was  heard  on  affidavits  which  established  the  follow- 
ing facts:  1st.  That  at  the  time  of  the  levy  of  the  execution, 
respondent  was  the  owner  of  personal  property,  in  the  county, 
more  than  sufficient  to  satisfy  the  judgment,  and  that  appellant 
instructed  the  sheriff  to  levy  on  the  perconal  property,  but  that 
respondent  claimed  the  right  to  designate  the  property,  and  at 
his  request  the  sheriff  levied  on  the  land. 

2d.  That  notice  of  sale  was  given  in  the  usual  manner  on  the 
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20th  of  February,  1855,  describing  said  land  as  one  tract,  when 
in  fact,  it  consisted  of  two  adjoining  tracts,  owned  by  respond- 
ent under  separate  titles. 

3d.  That  respondent  at  the  time  of  the  levy,  promised  to  give 
to  the  sheriff  a  description  of  the  land,  and  afterwards,  when 
requested  to  do  so,  showed  him  a  notice  which  had  been  for- 
merly posted,  and  told  him  it  contained  a  correct  description  of 
the  land  levied  on.  That  the  notice  given  by  the  sheriff  was 
copied  from  the  one  shown  by  respondent,  and  the  boundaries 
included  the  two  tracts  owned  by  him. 

4th.  That  the  land  was  sold  (subject  to  redemption)  as  one 
tract  on  the  12th  day  of  March,  1855,  and  the  appellant  being 
the  jDurchaser,  for  the  sum  of  $1,755  (the  amount  of  judgment 
and  costs),  received  a  certificate  of  sale,  which  was  filed  for 
record  in  the  proper  office  on  the  same  day. 

*5th.  That,  at  the  time  of  sale^  the  land  was  worth  $20,-  [50] 
000,  or  $25,000. 

6th.  That  respondent,  to  secure  a  debt  due  to  "William  J. 
Shaw,  executed  to  him  a  mortgage  on  said  land,  which  mort- 
gage was  acknowledged  February  15,  and  recorded  in  Marin 
County  on  the  15th  day  of  March,  1855. 

The  respondent  contends  that  the  seizure  and  sale  of  said 
land  was  illegal  and  void,  because:  1st.  The  notice  of  sale  did 
not  particularly  describe  the  land,  and  said  notice  was  not 
posted  twenty  days  before  the  day  of  sale.  2d.  That  defendant 
being  the  owner  of  personal  property  sufficient  to  satisfy  the 
judgment,  could  not  waive  the  necessity  of  having  such  personal 
property  sold  in  preference  to  the  land,  because  the  rights  of 
the  mortgagee  would  be  prejudiced  by  a  sale  of  the  land.  3d. 
The  land  consisted  of  separate  parcels,  and  was  sold  as  one 
tract.  4th.  The  price  for  which  the  land  was  sold  is  greatly  in- 
adequate to  its  value. 

It  has  been  often  decided  that  the  provisions  of  statutes 
similar  to  ours,  with  respect  to  levy  and  notice  of  sale  under 
execution,  are  merely  directory,  and  the  failure  of  the  officer  to 
comply  with  the  requirements  of  the  law,  in  this  respect,  would 
not  vitiate  such  sale,  but  the  party  aggrieved  by  his  neglect  is 
left  to  his  remedy  by  an  action  against  the  officer.  (6  Mun. 
Ill;  3  Bibb.  216.)  This  rule  is  founded  in  justice  and  sound 
policy. 

Veiy  few  of  those  who  become  purchasers  of  land  at  sheriff's 
sales,  have  an  opportunity  of  knowing  whether  or  not  the  law, 
with  respect  to  notice,  has  been  strictly  complied  with,  or 
whether  the  defendants  in  execution  have  personal  property  at 
the  time  of  the  levy;  and  if  every  mistake  or  neglect  of  duty,  on 
the  part  of  a  sheriff,  would  operate  to  invalidate  such  sale,  great 
injury  would  result,  both  to  debtor  and  creditor;  for  no  prudent 
man  would  give  a  fair  price  for  property,  if  he  was  liable  to  be 
divested  of  his  title  by  reason  of  the  laches  of  the  officer.  Is 
there  anything  in  our  statutes  in  conflict  with  the  view  above 
taken? 
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The  intention  of  the  LegislatuFe,  where  it  can  be  ascertained, 
must  govern  in  the  construction  of  a  statute.  This  intention 
should  not  be  taken  from  a  particular  section,  but  from  the 
whole  statute.  Section  221  of  the  ''  Act  to  regulate  proceedings 
in  civil  cases/'  provides  that  the  sheriff  shall,  before  a  sale  of 
real  estate  under  execution,  give  notice  of  the  time  and  place  of 
sale,  for  twenty  days.  If  the  officer  neglects  to  give  such  notice 
the  following  section  provides,  not  that  the  sale  shall  be  void, 
but  "  an  officer  selling  without  the  required  notice  shall  forfeit 
five  hundred  dollars  to  the  aggrieved  party  in  addition  to  his 
actual  damages."    (Section  222.) 

The  statute  having  thus  provided  an  adequate  remedy,  by  an 
action  against  the  officer,  the  party  aggrieved  can  have  no  other 
expressvo  unius  exclu8io  est  aUerius, 

With  regard  to  the  validity  of  the  levy,  I  have  no  doubt  that 
a  sheriff,  on  the  request  of  defendant,  may  levy  on  real  estate, 
though  there  be  personal  property  present  amply  sufficient  to 
satisfy  the  execution* 

Section  210  of  the  Act  before  named,  which  prescribes 
[51]  the  form  of  '^'an  execution,  provides,  if  it  be  against  the 
property  of  the  judgment  debtor,  it  shall  require  the 
sheriff  to  satisfy  the  iudgment  out  of  tiie  personal  property  of 
such  debtor,  and  if  sumcient  personal  property  cannot  be  found, 
then  out  of  the  real  property.  Section  217  provides  that  ''  All 
goods,  chattels,  moneys  and  other  property,  real  and  personal, 
not  exempt  by  law,  shall  be  liable  to  execution."  The  two  hun- 
dred and  twentieth  section  provides  that  the  sheriff  shall  exe- 
cute the  writ  against  the  properly  of  the  judgment  debtor,  by 
levying  on  a  sufficient  amount  of  property,  if  there  be  sufficient, 
collecting  or  selling  the  things  in  action,  and  selling  the  other 
property;  and  when  there  is  more  property  of  the  judgment 
debtor  than  is  sufficient  to  satisfy  tiie  judgment  and  sheriffs 
foes,  within  the  view  of  the  sheriff,  he  shall  levy  only  on  such 
part  of  the  property  as  the  judgment  debtor  may  indicate,  pro- 
vided he  be  present  and  indicate  property  sufficient  to  satisfy 
the  iudgment  and  costs,  This  section  was  evidentiy  enacted  for 
the  benefit  of  the  debtor. 

Many  persons  in  our  State  are  the  owners  of  large  bodies  of 
unproductive  land,  from  which  they  derive  no  revenue,  and 
upon  which  the  taxes  are  sometimes  burdensome;  such  person 
might  well  prefer  that  an  execution  against  him  should  be  sat- 
isfied by  a  sale  of  land  rather  than  personal  property,  especially 
when,  under  the  law,  the  land  is  sold,  subject  to  redemption, 
within  six  months,  by  the  payment  of  the  purchase-money, 
with  damages,  which  amount  to  but  littie  more  than  the  current 
rate  of  interest  in  California. 

In  the  case  under  consideration,  the  defendant  in  execution 
designated  an  amount  of  property  sufficient  to  satisfy  the  judg- 
ment and  costs.  The  claim  of  the  mortgagee,  his  mortgage  not 
having  been  recorded,  was  no  lien  on  the  land  as  against  cred- 
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itors,  and  if  his  interest  was  prejudiced  by  the  levy,  it  was  in 
consequence  of  his  own  negligence. 

It  is  further  contended  by  counsel,  that  the  sale  was  void  be* 
cause  it  was  not  made  in  accordance  vdth  law,  and  because  of 
gross  inadequacy  of  price. 

The  223d  section  of  the  Practice  Act  provides,  that  when  the 
sale  is  of  real  property,  consisting  of  several  known  lots  or  par- 
cels, they  shall  be  sold  separately.  The  Act  also  gives  the 
judgment  debtor  the  right  to  direct  the  order  in  which  the 
property  shall  be  sold,  and  requires  the  sheriff  to  follow  hia 
directions.  It  appears  that  the  land  sold  consisted  of  two  sepa- 
rate but  adjoining  tracts,  portions  of  which  were  separately  en- 
closed and  occupied  by  tenants,  but  it  also  appears  that  neither 
the  sheriff  or  purchaser  knew  of  these  facts.  The  respondent 
surrendered  the  land  to  the  sheriff  without  informing  him  that 
there  existed  any  subdivisions,  and  the  sale  was  made  according 
to  the  description  which  he  furnished. 

As  a  general  rule,  the  sales  in  mass,  of  land  consisting  of 
separate  lots,  are  not  tolerated  or  countenanced  in  Courts  of 
justice.  But  this  rule  should  not  be  extended  so  as  to  allow  a 
debtor,  by  misleading  the  officer  with  a  false  description,  or  by 
withholding  information  to  invalidate  a  sale  under  execution, 
made  in  good  faith,  in  the  entire  absence  of  fraud. 

*In  the  case  of  Rowley  v.  Brown,  1  Binney  61,  cited  [52] 
by  respondent,  the  Court  says:  ''It  is  the  rule  of  this 
Court  in  every  case,  to  disallow  a  lumping  sale  by  the  sheriff, 
where,  from  the  distinctness  of  the  items  of  property,  he  can 
make  distinct  sales.  It  is  essential  to  justice  and  to  the  protec- 
tion of  the  unfortunate  debtor  that  this  should  be  the  general 
rule;  any  other  would  lead  to  the  most  shameful  sacrifice  of 
property.  There  may  be  exceptions,  but  the  purchaser  must 
bring  himself  within  them." 

In  Williamson  v.  Logan,  1  B.  Mon.  241,  the  Court  refused  to 
set  aside  a  lumping  sale  of  land,  consisting  of  separate  tracts, 
on  the  ground  that  it  had  been  given  up  to  the  sheriff  by  one  of 
the  defendants  in  gross.  The  Court  held,  "though  a  parol 
authority  to  the  officer  to  sell  and  convey  lands,  would  not  be 
good  under  our  statute  of  frauds  and  perjuries,  when  the  officer 
had  no  legal  authority  to  sell  and  convey,  yet  we  are  satisfied 
when  he  has  legal  power  to  levy,  sell  and  convey,  that  a  party 
interested  may,  by  parol,  give  authority  to  sell  in  gross,  or 
waive  any  irregularity  of  sale  on  this  ground."  (See  8  Dana 
200.) 

In  the  case  of  Woods  v.  MoneU,  reported  in  1  John.  Ch.  502, 
Chancellor  Kent  refused  to  set  aside  a  sheriff's  sale  of  separate 
lots  in  gross,  although  the  defendant  was  present  at  the  time  of 
sale,  and  requested  the  sheriff  to  sell  the  premises  by  lots,  and 
not  in  one  entire  parcel,  because  the  defendant  produced  no 
map  or  other  description  of  the  land,  as  laid  out  in  lots;  and 
also  because,  in  a  deed  of  trust,  executed  six  months,  to  which 
defendant  was  a  party,  the  land  was  described  as  "one  lot, 
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piece  or  parcel  of  land."  **To  bring  the  sheriff  in  default,  or 
to  charge  him  with  an  abuse  of  trust,  the  party  who  was  then  in 
possession  and  claimed  the  land,  ought  at  least  to  have  fur- 
nished the  sheriff  with  clear  and  distinct  proof  of  the  division 
of  the  three  acres  into  town  lots,  and  the  size  and  description  of 
those  lots,  and  that  the  same  was  the  act  of  the  owner."  (See 
p.  506.) 

In  this  case  the  sale  of  the  land  in  gross  was  occasioned  by 
the  incorrect  description  of  the  premises,  given  to  the  sheriff  by 
respondent,  and  by  his  failing  to  inform  the  officer  of  the  true 
situation  of  the  property.  To  set  aside  the  sale  on  this  ground, 
under  the  circumstances,  would  be  to  allow  a  party  to  take  ad- 
vantage of  his  own  deceit  or  negligence. 

Inadequacy  of  price  is  a  fact  which  is  admitted  to  be  given  in 
evidence  in  proceedings  of  this  nature,  to  establish,  in  connec- 
tion with  other  circumstances,  fraud  in  the  officer  making  a 
sale,  but  is  never  of  itself  sufficient  to  annul  such  sale,  and  cer- 
tainly it  would  not  be  sufficient  under  our  law,  which  provides 
for  the  redemption  of  the  property  sold. 

That  part  of  the  argument  of  counsel  which  is  based  upon  the 
great  injury  which  mil  result  to  the  respondent  and  the  mort- 
gagee if  the  judgment  be  reversed  is,  under  the  circumstances 
of  this  case,  entitled  to  no  consideration  at  the  hands  of  a 
Court.  By  the  terms  of  the  sale  the  respondent  or  his  mort- 
gagee had  a  right,  at  any  time  within  six  months,  to  re- 
deem the  land  by  the  payment  of  the  purchase-money, 
[53]  ^with  eighteen  per  cent,  damages,  and  such  taxes  as  had 
been  paid  by  the  purchaser;  if  they  had  failed  to  do  so, 
a  Court  of  Equity  should  not  interpose  to  protect  them  from 
the  consequences  of  their  negligence. 

The  order  of  the  Court  below,  annulling  the  sale,  is  reversed, 
with  costs. 


SHERWOOD  V.  DUNBAR. 

1  MoBTaAGE,  Effect  of  Dibchabqe  of. — The  entering  of  a  discharge  of  a 
mortgage,  by  the  mortgagee,  does  not,  of  itself,  discharge  the  debt,  bat 
only  the  security. 

STATirrK  OF  LiMiTATioKS  IN  AcTioN  F0»  GoNTBiBiTTioN. — In  an  action  for  con- 
tribution, between  joint  obligors,  the  Statute  of  Limitations  does  not 
begin  to  ruu  until  after  the  payment  of  the  debt  by  the  plaintiff. 

Ideu. — WHEN  Stai*ute  BEGINS  TO  lluN. — Where  the  payment  was  made  by 
plaintiff,  by  a  settlement  of  accounts  with  the  payee  of  the  note,  tlie 
statute  only  begins  to  run  from  the  d;ite  of  the  appropriation  of  money 
due  by  the  payee  to  the  plaintififi  to  the  payment  of  the  note. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

The  plaintiff  brought  his  action  April  8th,  1854,  to  recover 

1.  cited  Shaver  v.  B,  R.  d  A.  W.  <£  M.  Co.  10  Cal.  402.    Rights  of  Beyeral  holders  of  debt 
iBiMj  be  fixed  by  agreement;    OraUan  v.  Wiggint,  23  Cal.  80, 
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one  half  of  the  amount  due  by  plaintiff  and  defendant,  on  a 
note  by  them  jointly  made  as  copartners  to  S.  J.  Field,  and 
paid  by  plaintiff.  The  note  was  executed  October  30,  1850;  $35 
was  afterwards  paid  on  it  by  defendant,  and  subsequently  $800 
was  paid  from  the  proceeds  of  the  joint  property  of  plaintiff  and 
defendant,  originally  mortgaged  to  Field  to  secure  the  note, 
the  mortgage  being  *'  satisfied  and  discharged"  by  Field  to  effect 
the  sale. 

The  residue  of  the  principal  and  interest  due  on  the  note  to 
April  lOth^  1852,  was  paid  by  plaintiff  alone,  by  a  settlement  of 
accounts  made  on  that  day  between  plaintiff  and  Field,  Field  at 
that  time  owing  the  plaintiff  money  for  services  previously  per, 
formed. 

The  defendant,  in  his  answer,  sets  up  the  discharge  of  the 
mortgage  as  a  discharge  of  the  debt,  and  denies  his  obligation 
to  contribute  to  its  payment;  he  also  pleads  the  Statute  of  Lim- 
itations, alleging  that  more  than  two  years  had  elapsed  between 
the  payments  made  by  plaintiff  to  Field  and  the  commencement 
of  this  action. 

On  the  trial,  the  Court  below  refused  the  instructions  asked 
for  by  plaintiff  and  set  forth  in  the  opinion  of  this  Court,  and 
the  jury,  under  the  instructions  of  the  Court,  found  a  verdict 
for  defendant,  on  which  judgment  was  entered  accordingly, 
from  which  plaintiff  appeals. 

Stephen  J,  Field,  for  Appellant. 

This  action  being  upon  a  liability  foimded  upon  an  instru- 
ment in  writing,  is  not  barred  until  the  lapse  of  lour  years;  but 
this  action  was  brought  within  two  years. 

The  satisfaction  of  the  mortgage  was  only  prima  foLcie  evidence 
of  payment  of  the  debt,  capable  of  being  rebutted  by  direct 
evidence  of  its  non-payment. 

*Zr.  Sanders,  Jr,,  for  Respondent.  [54] 

The  note  had  been  extinguished,  and  could  no  longer 
be  the  foundation  of  an  action.  This  action  is  based  on  an 
implied  assumpsit  by  one  partner  to  contribute  his  share  to  the 
payment  made  by  his  copartner.  The  payments  were  ante- 
cedent to  the  settlement,  which  was  made  within  two  daj^  of 
two  years  before  this  action  was  commenced. 

The  ''  satisfaction  and  discharge'"  of  a  mortgage  is  a  different 
thing  from  its  release. 

The  satisfaction  in  full,  of  a  mortgage,  is  ex  vi  termini,  a  dis- 
charge of  the  debt  secured  by  it:  for  the  mortgage  is,  of  itself, 
an  acknowledgment  of  the  debt  it  secures,  and  its  aaiisfaction 
can  only  be  construed  to  mean  the  payment  of  the  debt.  Our 
statute  provides  for  the  recording  of  releases  of  mortgages,  which 
are  instruments  under  seal. 

A  satisfaction  is  a  simple  contract  not  under  seal,  and  its  entiy 
on  the  mortgage  is  a  notice  that  the  debt  is  paid,  by  which  tJie 
mortgagee  is  estopped. 

•       69 


65  Shebwood  v.  Dunbab.  [Sup.  Ct.^ 

]y£r.  Justice  Terby  delivered  the  opinion  of  the  Court.  Mr. 
Justice  Heidensldt  concurred. 

This  is  an  action  by  one  of  the  makers  of  a  joint  and  several 
promissory  note,  against  his  co-maker  for  contribution. 

Plaintiff  and  defendant  executed  their  joint  and  several  prom- 
issory note,  in  favor  of  S.  J.  Field,  for  the  sum  of  $1,552,  with 
interest  secured  by  mortgage  on  certain  property.  Field 
assigned  the  note  and  mortgage  to  one  Benham.  Afterwards, 
to  enable  the  parties  to  sell  said  property.  Field  and  Benham 
entered  a  satisfaction  and  discharge  of  the  mortgage  on  the 
record,  though  the  debt  was  not  paid.  The  property  mentioned 
in  the  mortgage  was  sold  for  $800,  which  was  paid  to  Benham 
and  credited  on  the  note.  Plaintiff  advanced  money  and  per- 
formed labor  for  Field  in  the  years  1851  and  1852.  On  tlie  10th 
of  April,  1852,  a  settlement  was  had  between  the  plaintiff  and 
Field,  and  the  amount  due  from  Field  to  plaintiff  was  appro* 
priated  to  the  pajTnent  of  said  note,  which  was,  at  the  time, 
cancelled  and  delivered  to  plaintiff,  on  his  executing  a  release 
of  all  demands  against  Field. 

On  the  trial,  plaintiff  asked  the  Court  to  instruct  the  jury: 
1st.  That  the  entering  a  discharge  of  the  mortgage,  by  the 
mortgagee,  does  not,  of  itself,  discharge  the  debt,  but  merely 
the  security.  2d.  That  the  Statute  of  Limitations  did  not  be* 
gin  to  run  until  the  settlement  between  Field  and  Sherwood, 
and  the  execution  of  the  release  and  dehvery  of  the  note  to 
Sherwood. 

These  instructions  were  pertinent  and  legal,  and  should  have 
been  given  as  asked.  The  mortgage  was  merely  a  security  for 
the  note,  and  there  is  no  doubt  that  a  party  can  release  the 
security  without  affecting  the  liability  of  the  debtor  on  the  note. 

In  the  case  of  Fleming  v.  Parry,  tne  Supreme  Court  of  Penn- 
sylvania held  that  "  A  bond  and  mortgage  taken  for  the  same 
debt,  though  distinct  securities,  possessing  dissimilar  attributes, 
and  subject  to  remedies  which  are  as  unlike  as  per- 
[55]  sonal  actions  and  proceedings  in  rem,  *are,  neverthe- 
less so  far  one,  that  payment  of  either  discharges  both, 
and  a  release  or  extinguishment  of  either,  without  actual  pay- 
ment, is  a  discharge  of  the  other,  unless  otherwise  intended 
by  •the  parties.  As  it  is  competent  for  parties  to  adjust  their 
securities,  in  the  first  place,  to  their  mutual  satisfaction,  so 
that  they  may  alter  and  change  them  at  pleasure — give  up  one 
and  retain  the  other,  or  cancel  all  and  substitute  something 
new,  provided  no  other  interests  have  intervened  to  be  affected 
by  what  they  do." 

The  Statute  of  Limitations  could  only  begin  to  run  against 
the  plaintiff's  claim  for  contribution  from  the  time  his  right  of 
action  accrued/  which  was  not  until  the  amount  due  him  from 
Field  was  appropriated  to  the  discharge  of  the  note. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded*. 
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GEANT  V.  WHITE. 

IAttobnet  and  Client— Chanor  of  Attobnet.  —  Where  ft  party  changes 
his  attomej  in  &n  action,  and  there  is  no  regular  snbstitution  of  attor- 
neys as  pointed  ont  by  statute,  notices  may  be  served  on  the  attorney  of 
record. 

Afp£al  from  the  Superior  Court  of  the  City  of  San  Francisco. 

In  this  cause  judgment  was  rendered  against  the  defendant 
in  the  Court  below.  Defendant  moved  for  a  new  trial,  and  in 
the  meantime,  employed  other  attorneys.  No  substitution  of 
attorneys  was  filed,  nor  notice  thereof  given  to  plaintiff.  Plaint- 
iff *s  attorney  served  notice  of  argument  on  defendant's  attorney 
of  record,  who  informed  plaintiff's  attorney  that  defendant  had 
employed  other  attorneys,  and  that  he  was  no  longer  in  the 
case.  Plaintiff's  attorney  insisting  on  serving  the  defendant's 
attorney  of  record,  the  latter  promised  to  inform  the  substituted 
attorneys  of  defendant,  but  lorgot  so  to  do.  Neither  defend- 
ant nor  his  then  attorneys  were  served  with  notice,  and  not  ap- 
pearing at  the  argument,  the  motion  for  a  new  trial  was  over- 
ruled. A  proper  substitution  of  attorneys  was  then  filed,  and 
defendant's  attorneys  moved  to  vacate  the  order  overruling  the 
motion  for  a  new  trial,  on  the  ground  of  want  of  proper  notice; 
which  motion  was  overruled  by  the  Court,  and  defendant  ap- 
pealed. 

Crockett  S  Page^  for  Appellant. 

JSdward  Stardy,  for  Respondent. 

Mr.  Justice  Heydeitteldt  delivered  the  opinion  of  the  Court. 
Chief  Justice  Mubrat  concurred. 

The  only  point  raised  by  the  Bill  of  Exceptions  is  the  want 
of  proper  notice  by  defendant's  counsel  of  the  time  for  argument 
of  the  motion  for  a  new  trial.  The  notice,  it  seems,  was 
served  on  Mr.  Eewen  after  *his  connection  with  the  case  [56] 
had  ceased,  and  the  defease  of  it  had  been  turned  over 
to  Mr.  Crockett.  To  avail  the  defendant  of  this  objection,  there 
should  have  been  a  regular  substitution  of  counsel  in  the  mode 
pointed  out  by  the  statute. 

There  is  no  statement  of  the  case  which  will  enable  us  to  cop- 
sider  the  other  assignments  of  error.    Judgment  afi&naed. 


HART  V.  YTDAL. 


CoiXTBAffr  FOB  SvBVicKs,  Incompbtent  EviDKNCB.-^In  an  action  lo  recover 
the  yalue  of  services  as  attorney  in  a  certain  suit,  it  is  incompetent  to 
prove  the  value  of  phiintiff 's  services  in  another  action. 

WiTNBss — ^WHo  Incompetent  to  Pkovb  Value  or  Lboaxi  Sbbvxgbs. — A.  wit- 
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nees,  who  is  not  an  attorney,  is  incompetent  to  prove  the  yalae  of  au 
attorney's  aervioes. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  to  recover  the  value  of  plaintiff's  services 
as  attorney  in  the  case  of  Brown  v.  Vidal,  as  laid  in  the  com- 
plaint. On  the  trial,  the  plaintiff  was  allowed  to  prove  his  ser- 
vices in  protecting  the  defendant's  interest  in  the  same  property, 
in  a  subsequent  suit,  between  Newland,  the  receiver  appointed 
in  the  first  suit,  and  one  Keane,  who  has  since  purchased  the 
property,  and  now  intervenes  in  this  action  to  protect  the  prop- 
erty from  an  attachment  levied  herein  before  his  purchase.  Vidal , 
the  defendant,  makes  no  defense,  and  the  action  is  defended  by 
the  intervener,  who  objected  to  the  introduction  of  the  above 
testimony,  and  excepted  to  the  order  overruling  his  objection. 
Newland,  who  testified  that  he  was  not  an  attorney  at  law,  but 
had  acted  as  attorney  for  several  parties  during  the  period  of 
1849-50,  when  the  plaintiff's  services  were  rendered,  and  was 
conversant  with  attorneys'  fees  at  that  time,  was  allowed  to 
prove  the  value  of  plaintiff's  services,  along  with  other  wit- 
nesses who  were  attorneys;  his  estimate  being  the  highest  of 
all.  The  intervenor  objected  to  the  witness  as  incompetent; 
but  the  objection  was  overruled,  and  his  evidence  admitted  un- 
der intervenor's  exception.  Judgment  was  rendered  for  plaint- 
iff. Intervenor  moved  for  a  new  trial,  which  was  overruled, 
and  intervenor  appealed. 

Sdights  d  Oary,  for  Appellant. 

J.  B,  Hart,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
DENFELDT.     Mr.  Chief  Justice  Mubrat  concurred. 

The  count  is  for  services  rendered  as  attorney  at  law  in  the 
case  of  Brown  v.  Vidal.  Upon  the  trial,  evidence  was  admitted 
against  the  objection  of  defendant  to  prove  the  value  of  services 
in  the  case  of  Newland  v.  Keane. 

The  proofs  in  every  case  must  correspond  with  the  alle- 

[C7]     gations.    A  *recoveiy  in  this  case  would  be  no  bar  to 

another  action  for  the  services  rendered  in  the  case  of 

Newland  v.  Keane.    The  evidence  should  therefore  have  been 

excluded. 

Newland  was  an  incompetent  witness  to  prove  the  value  of 
Hart's  legal  services.  He  was  not  a  lawyer,  and  therefore  not 
such  an  expert  as  the  rules  of  evidence  admit. 

For  these  errors  the  judgment  is  reversed,  and  the  cause  re- 
manded. 
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MATOON  V.  EDEB  bt  al. 

ABBE5rr,  Ajtidavit  for. — An  affidavit  for  arrest  which  avers  on  information 
and  belief  that  the  defendant  has  been  gnilty  of  frand  in  the  contracting 
ot  the  debt,  or  in  endeavoring  to  prevent  its  collection,  in  the  termH  re- 
quired by  statute,  and  followed  by  an  averment  of  the  facts  on  which 
the  belief  is  founded,  also  stated  on  information  and  belief,  is  suf- 
ficient. 

Idem. — Insxttfioirkcz  of.— Insufficiency  of  the  affidavit  on  which  the  writ 
of  arrest  issues,  cannot  be  set  up  in  defense  by  third  parties,  nor  even 
by  the  defendant  himself  after  judgment. 

CoNTBACT  OF  Bail,  Law  AS  A  pABT  OF. — The  obligations  of  bail  are  assumed 
with  reference  to  the  law,  which  becomes  a  part  of  their  contract,  and 
the  whole  statute  must  be  examined  to  determine  their  liability. 

Wbit  of  Abbest  as  a  I(emsdt. — The  writ  of  arrest  is  only  an  intermediate 
remedy  or  process,  to  secure  the  presence  of  the  party  until  final  judg- 
ment, and  the  facts  on  which  it  is  based  must  be  affirmatively  found, 
and  the  fraud  stated  in  the  judgment,  in  order  to  authorize  an  arrest  on 
final  process. 

Bail,  when  kot  Chabojsd  fob  Nboleot  to  Surbender. — ^Where  the  judg- 
ment is  not  such  as  will  warrant  a  writ  of  ca.  aa,  to  be  issued  under 
it,  the  bail  will  not  be  charged  for  neglecting  to  surrender  the  judgment 
debtor. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  on  a  bail  bond.  The  defendants  de- 
murred and  answered,  demurrer  being  overruled.  The  record 
shows  that  the  plaintiffs  sued  out  a  writ  of  arrest  against  H. 
Gilbert,  in  an  action  brought  against  him,  and  in  which  the 
complaint  alleged  indebtedness,  but  not  fraud.  The  affidavit 
on  which  the  writ  issued,  made  the  statutory  averments  of  fraud 
on  information  and  belief,  and  also  set  forth  on  information  anid 
belief,  the  facts  on  which  the  belief  of  fraud  was  founded.  Gil- 
bert was  arrested,  and  the  defendants  gave  the  bail  bond  re- 
quired by  statute. 

The  plaintiffs  obtained  final  judgment  by  default  against  Gil- 
bert for  the  amount  sued  for,  but  the  judgment  does  not  find  the 
fraud  alleged  in  the  complaint,  and  is  a  mere  money  judgment. 
Execution  was  issued  against  the  property  of  Gilbert,  and  re- 
turned unsatisfied.  Gilbert  was  not  surrendered  by  his  bail, 
nor  did  he  surrender  himself  within  ten  days  after  judgment. 

The  plaintiffs  having  established  the  above  facts,  rested  their 
case.  The  defendant  moved  for  a  nonsuit,  which  was  over- 
ruled. The  juxy  found  a  verdict  for  plaintiff,  and  defendants 
moved  for  a  new  trial,  which  was  overruled,  and  judgment  en- 
tered for  plaintiff.    Defendants  appealed. 

CrockeU  S  Page,  for  Appellants. 

1.  The  .complaint  does  not  allege,  nor  the  testimony 
show,  that  the  '''plaintiff  had  taken  the  necessary  steps  to     [58] 
charge  the  defendants  as  bail.    No  ca.  sa.  was  issued  in 
the  action  against  Gilbert,  and  return  of  ''rum  est  inventus" 
made,  which  are  necessary  to  charge  baiL    (Prac.  Act,  Sec.  81; 

93 


59  Matoon  v.  Eder.  [Sup.  Ct^ 

3  Black.  Com.  416;  Tidd'»  Pr.  1097,  Ed.  of  1828;  Champum  r. 
Is'oijes,  2  Mass.  R.  481.) 

In  the  action  against  Oilbert,  fraud  was  not  alleged  in  the 
complaint  and  formed  no  part  of  issue  tried. 

Sections  82  and  83  of  the  Practice  Act  were  only  intended  to 
limit  the  time  within  which  bail  might  exonerate  themselves,  if 
the  undertaking  had  been  broken  by  the  failure  of  the  debtor  to 
render  himself  amenable  to  the  process  of  Court,  which  they 
could  do  by  surrendering  him  within  ten  days  after  judgment, 
otherwise  to  be  finally  charged;  but  they  do  not  provide  that 
the  bail  shall  be  finally  charged  by  the  judgment,  without  any 
breach  of  their  undertaking. 

E,  Casserly,  for  Appellants. 

In  order  to  fix  the  liability  of  bail  on  a  civil  arrest,  the  rule 
has  always  been,  at  common  law,  that  a  ca,  sa.  must  issue  and 
return  non  est  inverUiLS  made.  (Tidd's  Pr.  1107  and  notes;  1 
Salk.  599,  anon  per  Holt,  C.  J.;  WeddeU  v.  Jocar,  10  Modem, 
267;  Thackeray  v.  Marris,  1  B.  and  Adol.  212;  Bacon's  Abridg. 
Art.  *'  Bail,"  D;  1  Levinz,  225;  Cook  v.  Brockhurst,  13  East. 
588.)  And  the  practice  at  common  law  always  has  been  that 
even  after  ca,  sa.  issued  and  returned,  and  suit  or  scire  facias 
commenced  against  bail,  the  latter  might  be  discharged  at  any 
time  during  the  pendency  of  the  action,  by  surrendering  their 
principal.  (1  Bacon's  Abridg.,  Art.  "  Bail,"  D;  Petersdorff  on 
Bail,  354  and  355,  Law  Lib.  Vol.  8;  Tidd's  Prac.  283.)  Our 
statute  limits  the  time  in  which  they  may  exonerate  themselves. 

2.  The  defendants  are  not  liable,  because  the  affidavit  on 
which  the  writ  of  arrest  issued  is  entirely  on  information  and 
belief,  and  no  facts  stated  as  required,  they  being  alleged  on  in- 
formation and  belief  as  well  as  the  fraud  inferred  from  thorn. 
(Pr.  Act.  Sec.  75;  Broadhead  v.  McConnell,  3  Barb.  175,  189, 
191.)  The  Court  will  examine  the  affidavit,  as  the  jurisdiction 
of  the  District  Court  to  issue  the  writ  is  based  upon  it.  {Nel- 
son V.  Gordon,  Oct.  T.  1854;  Caldwell  v.  Colgate,  7  Barb.  253.) 

3.  The  defendants  are  not  liable  in  this  action,  because,  in 
the  suit  against  Gilbert  no  fraud  is  alleged  in  the  complaint  nor 
found  by  the  judgment,  so  that  if  the  bail  had  surrendered  Gil- 
bert to  the  sherifi'  after  judgment,  Gilbert  would  have  been  en- 
titled to  his  immediate  release.  If  the  surrender  would  have 
been  unavailing,  the  bail  were  under  no  obligations  "to  do  a 
vain  act." 

The  original  order  of  arrest  is  merely  interlocutory — is 
granted  ex  parte,  and  the  defendant  may  be  discharged  on 
motion. 

To  be  imprisoned  by  virtue  of  a  judgment  implies  a  trial,  as 
guaranteed  by  the  Constitution,  (Art.  I,  Sees.  1, 15.) 

A.  H,  HUchcock,  for  Respondent. 

1.  It  is  too  late  for  third  parties,  or  even  the  defend* 

[59J     ant  Gilbert  to  *raise  objections  to  ihe  affidavit  for  arrest, 

-   After  final  judgment  in  the  action.    (lEast.  81,  330;  1 
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B.  and  S.  132;  2  Strange  1077;  6  Taunton  185;  7  T.  B.  376, 
n.;  8  T.  B.  77;  5  T.  B.  254;  10  Bingham  506;  2  Hump.  445; 
Hardin,  203;  1  Blackf.  112;  24  Wend.  275;  19  Wend.  122;  7 
P.  B.  N.  Y.  37;  3  Mo.  409.) 

In  the  case  of  Nelson  v.  Gordon,  cited  by  appellant,  there  was 
no  allegation  of  fraud  committed  in  this  State.  It  ia  objected 
lliat  Gilbert  \^s  entitled  to  a  trial  on  the  question  of  fraud.  He 
could  have  denied  it  on  affidavit,  but  he  allowed  it  to  go  by  de- 
fault. 

3.  The  Constitution  (Art.  I,  See.  15),  provides  that  in  cases  of 
faaud  parties  may  be  arrested  in  civil  actions,  and  the  Practice 
Act,  (Sec.  73,  etc.,)  provides  the  manner  in  which  it  shall  be 
done.  The  arrest  being  authorized  by  the  Constitution  and  the 
statute,  the  judgment  and  proceedings  surely  must  be  sufficient 
to  authorize  the  detention  of  ihd  person  in  such  case.  (2  Selden, 
660.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRBAY.    Mr.  Justice  Tebbt  concurred. 

This  was  an  action  in  the  Court  below  upon  a  bail  bond. 
Several  questions  are  raised  by  the  record  which  I  propose 
briefly  to  examine,  with  no  expectation,  however,  of  reconciling 
the  apparent  contradictions  of  the  statute,  which  have  hitherto 
been  a  stumbling  block  to  the  profession,  and  defied  judicial 
exposition. 

The  first  point  is  as  to  the  sufficiency  of  the  affidavit,  and 
whether  the  bail  can  take  advantage  of  any  informality  or  defect 
in  it. 

An  examination  satisfies  my  mind  that  the  affidavit,  on  which 
the  order  of  arrest  was  issued,  is  sufficient,  and  this  would  dis* 
pose  of  the  point,  were  it  not  de^drable  that  some  rule  should  be 
established  to  govern  future  cases. 

Whatever  doubt  may  have  heretofore  existed  in  the  minds  of 
this  Court  or  the  bar,  we  are  satisfied,  upon  the  weight  of 
authority,  that  this  defense  cannot  be  set  up  by  third  parties, 
and  not  even  by  the  defendant  himself  after  judgment.  By 
putting  in  bail  and  n^lecting  to  move  to  be  discharged,  he  con- 
sents to  process  and  waives  idl  irregularities  in  this  respect.  (1 
East.  81;  6  Taunt.  185;  10  Bing.  606;  24  Wend.  275;  and  19 
Wend.  122.) 

The  next  question  is  how  and  when  the  bail  becomes  charged. 
The  obligation  of  the  bond  is,  that  ''  the  defendant  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  Court  dur- 
ing the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein,  or  that  they  will  pay  to  the 
plaiatiff  the  amount  of  any  judgment  that  may  be  recovered  in 
the  action."  In  ordinary  cases  the  defendants  would  only  be 
bound  by  the  conditions  of  the  bond,  but  the  principle  is  now 
familiar,  that  where  parties  contract  in  respect  to  a  law,  the  law 
itself  becomes  a  part  of  the  contract,  and  they  are  bound  there- 
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by.    (EusseU  t.  EUioU,  2  Cal.  245.)    So  that  the  whole  statate 
must  oe  examined  to  determine  the  defendant's  liability. 

From  the  conditions  of  the  bond,  it  would  seem  that 
[60]  some  final  pro-^cess  should  issue  against  tne  judgment 
debtor  before  the  bail  became  finally  charged;  and  in  the 
absence  of  any  other  provision,  it  would  probable  be  necessary 
that  a  ca.  sa,  ^ould  issue,  and  be  returned  non  est  inventus,  be^ 
fore  the  bail  would  be  liable;  but,  while  such  process  seems  to 
be  contemplated  by  the  eighty-first  section  of  the  statute,  the 
implication  is  denied  or  destroyed  by  the  eighty-second  and 
eighty-third  sections  of  the  same  act,  which  provide,  that  unless 
the  debtor  is  surrendered  within  ten  days  after  judgment,  the 
bail  shall  be  finally  chained. 

It  is  difficult  to  reconcile  the  provisions  of  these  sections  upon 
any  other  hypothesis  than  that  the  Legislature  have  omitted, 
through  inadvertence,  to  provide  for  final  process  in  these  cases; 
and  it  is  a  singular  anomaly  that  bail  should  be  charged,  who 
have  undertaken  that  the  defendant  will  render  himseSt  amena- 
ble to  the  process  of  the  Court,  when  the  fact  is  admitted  that 
no  process  has  issued,  and  that  the  debtor  has  at  all  times  been 
within  its  reach. 

I  come  now  to  the  point,  whether  the  judgment  should  not 
state  the  fraud  affirmatively;  in  other  words,  fraud  being  the 
gravamen  of  the  whole  proceeding,  whether  it  should  not  be 
found,  before  the  debtor  can  be  imprisoned  or  the  bail  charged. 
It  appears  that  there  can  be  but  two  judgments,  one  against  the 
person,  and  the  other  against  the  property;  in  the  former  of 
which,  the  execution  issues,  directing  the  officer  to  arrest  and 
confine  the  party  until  the  debt  be  paid.  In  order,  then,  to  de- 
termine whether  the  party  can  be  imprisoned,  we  must  look  to 
the  judgment,  which  in  this  case  is  a  simple  money  judgment. 
The  Constitution  of  California  prohibits  imprisonment  for  debt, 
except  in  cases  of  fraud;  consequently  every  intendment  must 
be  in  favor  of  the  liberty  of  the  subject,  and  his  right  to  trial  by 
jury,  which  is  likewise  secured. 

It  is  said  that  the  District  Courts  have  jurisdiction  over  the 
subject  of  frauds,  and  it  must  be  presumed,  when  its  process 
issues,  that  it  has  been  issued  in  a  proper  case.  The  liberty  of 
the  citizen  is  not  to  be  presumed  away  in  any  such  manner; 
and,  adopting  this  rule  of  presumption,  there  is  not  a  single 
case  in  which  a  party  might  not  be  arrested  and  imprisoned  on 
final  process,  idtnough  fraud  never  entered  into  the  elements  of 
the  original  suit  or  controversy.  Is  the  mere  arrest  conclusive 
of  fraud  ?  The  party  may  be  relieved  from  it  by  deposit  or  bail, 
or  by  moving  upon  affidavit. to  be  discharged  before  justifica- 
tion of  the  bail.  Suppose  the  Court  should  refuse  to  discharge, 
what  then  is  his  remedy;  is  he  concluded  by  this  left-handed 
proceeding  in  a  matter  which  affects  honor  and  libei-ty  as  well 
as  property?  A  party  is  arrested;  he  gives  bail  to  prevent  go- 
ing to  prison,  and  because  the  Court  refuses  to  discharge  him 
before  judgment^  or  he  neglects  to  apply  for  such  dischajge^  he 
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is  said  to  have  waived  all  right  and  confessed  the  fraud.  ^  This' 
wotQd  be  a  dangerous  implioationy  and  one  which  should  not 
be  tolerated  by  this  Court,  particularly  after  its  repeated  de- 
cisions that  constitutional  rignts  cannot  be  waived  by  mere  im- 
plication. Fraud  ib  a  fact  which  must  be  proved;  the  party 
undertakes  to  do  so  when  he  sues  out  his  process;  it  gives 
character  to  his  judgment,  and  determines  his  ^rights,  [61] 
and  he  should  substantiate  it.  Suppose,  upon  the  very 
day  on  which  the  plaintiff's  case  is  called  for  trial,  he  should 
arrest  the  defendant;  what  would  be  his  most  natural  course? 
He  might  not  be  able  to  put  in  bail,  or  be  unwilling  to  do  sof 
as  a  few  hoars  would  determine  his  liability,  and  yet  by  this  de* 
lay  he  would  be  concluded;  would  the  Court  stop  the  trial  of 
the  cause  until  it  had  determined  the  arrest  legal,  or  would  it 
not  be  more  proper  to  order  the  pleadings  to  be  amended,  the 
question  of  fraud  submitted  to  the  jury,  and  a  judgment  to  be 
entered  in  conformity  with  the  facts  found? 

My  conclusions  are,  that  the  writ  of  arrest  is  only  an  inter- 
mediate remedy  or  process  to  secure  the  presence  of  the  party 
until  final  Judgment,  and  that  the  facts  on  which  it  is  based 
must  be  amrmatively  found  and  the  fraud  stated  in  the  judg- 
ment, in  order  to  authorize  an  arrest  on  final  process.  That 
inasmuch  as  this  was  not  done  in  the  present  case,  no  ca.  m. 
could  have  projHJrly  issued  against  the  judgment-debtor;  and 
that  the  law  will  not  charge  the  bail  for  neglecting  to  do  a  vain 
act,  as  it  is  apparent,  if  tiiey  had  surrendered  him  the  Sheriff 
would  have  had  no  authority  to  detain  him. 

I  am  aware  that  in  announcing  this  opinion  I  shall  not  meet 
with  the  full  concurrence  of  the  bar,  but  1  can  come  to  no  other 
conclusion.  The  difficulties  grow  out  of  the  statute  which  would 
seem  to  have  been  enacted  by  a  Legislature  much  resembling 
the  "  pariiamentum  indoctum"  or  lack-learning  parliament,  of 
which  Lord  Coeb  speaks  with  so  much  spleen.  We  may  con- 
gratulate the  country  that  this  same  want  of  professional  knowl- 
edge does  not  now  exist,  and  that  our  present  legislators,  so 
profoundly  learned  and  deeply  sHlled  in  the  arcana  of  tiie  law, 
even  beyond  the  experience  of  barristers  and  judges,  will  read- 
ily ascertain  and  remedy  the  defect  by  change  of  tiie  or^^anio 
law,  or  in  some  other  way.  It  remains  but  to  add  that  judg- 
ment is  reversed* 


ANGIER  V.  MASTEESON, 

Pxiiu>Diiji,  YEBznoATioN  OF  Amswbb. — Wlieie  the  complaint  is  verified,  it  is 
no  error  to  allow  the  defendant  to  verify  his  answer  before  trial,  imlesa 
it  is  shown  that  the  plaintiff  is  thereby  taken  by  surprise. 

FoBECLOsnaa,  Coxpstemt  ETmsKCS. — In  a  stiit  to  foreclose  a  mortgage,  it 
is  competent  for  the  defendants  to  introduce  in  evidence  a  subsequent 
written  agreement  of  the  parties,  by  which  an  assignment  of  the  rents  of 
the  mortgaged  premises,  until  full  payment  of  the  mortgage  debt»  is  made 
by  the  mortgagor  and  accepted  by  the  mortgagee. 


62  Angieb  v.  Mifixmsoir,  '[^np.  Ci: 
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Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,; 
County  of  San  Joaquin.  '...»«».»• 

The  plaintiff  filed  his  Terified  bill  to  foreclose  a  mortgage 
upon  a  certain  ranch  in  San  Joaquin  County,  on  the  2d  day  of 
January,  1856,  against  Edward  Masterson,  and  Mary  Ann,  his 
wife. 

The  answer,  which  was  not  verified,  sets  up  in  defense  that 
subsequent  to  the  maturity  of  the  mortgage  debt,  the  plaintiff 
and  defendants  entered  into  an  agreement,  by  which  the 
[62]  defendants  assigned  to  the  ^plaintiff  the  rents  of  the 
mortgaged  premises,  until  full  payment  of  the  debt  and 
interest,  and  the  plaintiff  agreed  to  extend  the  time  of  payment 
one  year,  to  wit:  till  October  5th,  1855,  and  that  said  plaintiff 
had  proceeded  to  collect  the  same,  but  had  not  credited  defend- 
ants therewith.  On  the  day  of  trial,  the  plaintiff  moved  to 
strike  out  the  answer  as  not  verified,  which  motion  the  Court 
overruled  and  allowed  the  defendants  to  verify  the  answer,  to 
which  the  plaintiff  excepted. 

The  cause  was  tried  before  a  jury,  and  the  defendants  offered 
in  evidence  an  agreement  in  writing,  dated  two  months  after 
the  maturity  of  the  debt,  and  about  three  months  before  the 
commencement  of  this  action,  by  which  the  defendant  Edward 
]\Iasterson  assigned  to  plaintiff  the  rents,  etc.,  of  the  mortgaged 
]n^emises  imtil  full  payment  of  the  debt  and  interest,  and  the 
X)laintiff  acknowledged  the  receipt  from  Masterson  of  an  order 
on  the  lessee  of  the  mortgaged  premises  for  the  amount  of  tlie 
debt  and  interest  to  be  paid  in  quarterly  payments,  to  be  en* 
dorsed  when  collected  on  a  copy  of  a  mortage  held  by  plaintiff, 
which  should  be  delivered  to  Masterson  when  the  last  payment 
was  made.  To  the  introduction  of  this  agreement  plaintiff  ob- 
jected. The  objection  was  overruled  and  the  agreement  was 
read  in  evidence,  subject  to  plaintiff's  exception.  The  jury 
found  a  verdict  for  defendants,  and  judgment  was  entered 
accordingly.    Plaintiff  appealed. 

Ealston  &  Wallace^  for  Appellant. 

1.  l^e  Court  erred  in  allowing  the  defendants  to  verify  the 
answer  without  showing  good  cause  upon  affidavit,  (Practice 
Act,  Sec.  68.) 

2.  The  Court  erred  in  admitting  in  evidence  the  subsequent 
agreement;  it  was  not  intended  to  cancel  the  mortgage  but 
only  as  additional  security  in  consideration  of  the  extension  of 
time.  Its  introduction  was  calculated  to  mislead  the  jury,  but 
it  was  really  no  defense  to  the  action,  which  is  in  chancery,  and 
to  which  ft  defense  at  law  will  not  lie.  If  the  plaintiff  foreclosed 
the  mortgage  in  violation  of  the  contract,  the  remedy  of  the 
defendant  is  in  an  action  for  damages  on  the  contract.  {Wor- 
raU  V.  Farmelee,  1  Comstock^  519;  Boyle  v.  Coleman,  13  Barb. 
42.)  

J).  W.  Perley,  for  Bespondent. 
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The  opinion  of  the  Conrt  was  delivered  by  Mr.  Justice  Hey-| 
DE3iFELDT.     Mr.  Chief  Justice  Mubbat  concnrTed. 

The  statement  of  the  case  is  very  meagre,  and  discloses  noth-' 
ing  to  show  that  there  was  error  in  the  trial  below.  It  was  no 
error  to  allow  the  defendant  to  verify  his  answer  before  trial, 
unless  it  in  some  way  took  the  plaintin  by  surprise,  and  this  is 
not  shown. 

The  written  agreement  offered  in  evidence  was  set  up  in  the 
answer,  to  show  that  the  plaintiff  by  means  of  it  had  collected 
a  portion  of  the  mortgaged  debt;  for  this  purpose  it  was  prop- 
erly offered  as  a  link  in  the  chain  of  evidence. 

Judgment  afiirmed. 


♦O'CALLAGHAN  v.  BOOTH  aot  DEAL.     :     [63] 

Possession,  Actual  Am)  Gonstbuctxte,  a  Qitbstion  ov  Fact. — Wliat  is  an 
actual,  and  what  a  constructLve  possession,  in  many  cases,  must  be  a 
question  of  laot  for  the  jury. 

Actual  Possession,  Supficiknt  Pboof  of. — Where  the  plaintiff  in  an  ac- 
tion of  forcibly  eutry  for  the  front  of  a  town  lot,  proved  that  he  had  a 
small  house  on  the  rear  of  it:  Held  to  be  sui&cient  to  warrant  the  jury  iu 
finding  an  actual  possession  of  the  whole  lot. 

FoBCIBLE  £3iTBY,   ThBEATS,   ETC.,   AS  EviDSNCB  OF  FOBOE.'-Proof  Of  SCtual 

force  is  not  neoessary  to  maintain  this  action;  but  threats,  etc.,  showing 
an  intention  to  resort  to  violence  if  resistance  is  offered,  are  sufficient. 

Justices*  Coubts,  Plbadinos  in.— The  mU  that  a  peual  statute  must  bo  de- 
clared upon  by  the  party  seeking  recovery  under  iti  does  not  apply  to 
pleadings  in  Justices'  Courts. 

FoBdBLE  Entbt,  Xbeble  Damaoes  in. — The  power  of  the  County  Conrt  to 
treble  the  damages  by  wa^  of  penalty  in  actions  of  forcible  entry,  re- 
sults by  neoessary  implication  from  its  power  to  try  de  rwvo^ 

Justices'  Coubts,  Jubisdiction  in  Foboible  Entet. — Justices*  Courts  have 
jurisdiction  in  cases  of  forcible  entry.  The  ninth  section  of  the  sixth 
article  of  the  Constitution,  oannot  be  construed  to  confer  exclusive  origi- 
nal jurisdiction  in  all  special  cases  upon  the  County  Courts. 

Appeal  from  the  Cotiniy  Court  of  Sacramento  County. 

This  was  an  action  of  forcible  entry  and  unlawful  detainer, 
commenced  in  a  Justice's  Court  and  appealed  to  the  County 
Court.  The  complaint  ayers  the  value  of  the  monthly  rent  of 
the  lot  to  be  $400,  and  prays  generally  for  treble  damages,  but 
does  not  refer  to  the  statute.  On  the  first  trial  before  the 
Copnty  Court,  the  jury  found  a  verdict  for  the  defendants.  On 
motion  of  plaintiff,  a  new  trial  was  granted,  on  which  the  jury 
found  for  the  plaintiff,  and  assessed  the  damages,  which  were 
trebled  by  the  Court,  making  the  sum  of  $12,150.  Defendants 
moved  in  arrest  of  judgment,  and  for  a  new  trial,  which  motions 
were  overruled,  ana  defendants  appealed. 

The  testimony  shows  that  the  defendants  were  m  possession 
of  the  lot  in  question,  from  June  1,  1851,  to  November  2,  1852, 
when  the  buildings  thereon  were  destroyed  by  fire;  that  im- 
mediately after  the  fire,  the  plaintiffs  edtered  on  the  lot  aud 
built  a  canvas  house  on  the  rear  portion  of  the  lot,  and  rented 
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the  front  portion  of  the  lot  to  one  Ormsby,  who  agreed  to  erect 
valuable  improyements.  Ormsby  partially  erected  them,  but, 
fearing  difGiculty,  obtained  a  cancellation  of  his  lease,  and 
moved  away  the  buildings  he  had  erected,  on  the  17  th  of  No- 
vember. On  the  same  day,  the  defendants  entered  on  the  front 
of  the  lot  and  erected  a  store  without  disturbing  the  canvas 
house  in  the  rear;  and  have  since  continued  to  use  and  rent  the 
store.  The  worlanen  employed  by  defendants  testify  that  iiiere 
was  no  opposition  to  their  entiy  made  at  the  time  they  com- 
menced me  erection  of  the  store.  The  plaintiff  was  present 
after  the  commencement  and  diuing  the  erection  of  the  build- 
ing, and  notified  defendants  that  he  would  hold  them  responsi- 
ble as  trespassers.  The  defendants  were  assisted  by  a  number 
of  workmen.  One  of  the  defendants,  who  directed  the  work, 
was  armed,  though  he  made  no  attempt  to  use  a  weapon,  but 
said  that  if  plaintiff  interfered,  serious  would  be  the  conse- 
quences, that  he  was  ready  for  him,  and  had  the  **  tools." 


[64]  *Ibd  Robinson  and  Weller,  Johnson  &  Morrison^  for 
Appellant. 

The  Court  below  erred  in  giving  treble  damages,  as  the  com- 
plaint does  not  allege  a  violation  of  the  statute.  (Comp.  Laws, 
pp.  179,  180,  sees.  12  and  16;  1  Binn.  219;  3  Binn.  45;  10  S.  & 
l^,.  227;  6  S.  &  R.  144;  2  McLean  630;  1  Chitty  PI.  246;  10 
Mass.  39;  1  Swift's  Rev.  Dig.  668;  Chipman  eC  al.  v.  Enieric,  5 
Gal.  49,  239.) 

The  Justice's  Courts  had  no  jurisdiction  over  this  case,  under 
the  Constitution.    (Article  VI,  sees.  4,  6,  8,  9, 14;  Zander  v.  Coe, 

5  Cal.  230;  Hudson  v.  Caulfield,  Cal.  R.) 

The  amount  claimed  as  the  value  of  the  monthly  rent  for  a 
single  month  exceeds  the  jurisdiction  of  a  Justice's  Court.  The 
County  Court  is  designated  in  the  Constitution  as  the  one  to 
which  the  Legislature  may  give  jurisdiction  in  '*  special  cases." 

Actual  force  or  violence  is  necessary  to  maint^n  this  action 
under  the  statute.  (4  Blackford  321;  3  A.  K.  Marshall  296: 
17  Wend.  257;  10  Mass.  408;  8  Ohio  R.  400;  Frazier  v.  Hastier, 

6  Cal.  156.) 

The  defendants  were  in  peaceful  possession  of  the  property 
on  the  2d  November,  when  the  improvements  were  destroyed 
by  fire.  The  plaintiff  was  a  mere  trespasser  on  the  17th.  If 
80,  ho  was  only  in  possession  of  so  much  of  the  lot  as  he  actu- 
ally occupied. 

This  is  a  penal  statute,  and  should  have  beei^  formally  refer- 
red to  in  the  complaint.  It  imposes  a  fine,  to  recover  which 
the  violation  of  the  statute  must  be  averred.  (5  Pick.  168;  1 
Gallis  257,  261;  9  Pick.  162;  6  IredeU  382;  4  HaU  36;  1  Ai>. 
pleton  219.) 

Winans,  for  Respondent. 

The  point  raised  by  appellant,  that  the  Court  below  erred  in 
entering  judgment  for  treble  the  amount  of  the  verdict,  is 
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passed  oTer^  owing  to  an  intimation  from  the  Court  on  the 
argument. 

On  the  question  of  jurisdictiony  the  case  of  Zander  y.  Coe, 
cited  by  appellant,  is  the  strongest  authority  in  favor  of  sustain* 
ing  the  jurisdiction  contended  for  by  respondent. 

The  question  of  possession  is  purely  one  of  fact,  and  this 
Court  will  not  interfere  with  the  verdict  of  the  jury,  which  found 
that  the  plaintiff  was  in  possession  at  the  time  of  defendants' 
entry. 

L,  Sanders,  Jr.,  for  Eespondent. 

The  evidence  shows  a  determination  on  the  part  of  defendants 
to  use  force  if  necessary.  The  rule  is,  that  when  a  party,  enter- 
ing on  land  in  the  possession  of  another,  gives,  by  nis  behavior 
or  speech,  to  the  party  in  possession,  just  cause  U>  fear  that  he 
will  do  him  some  bodily  harm  if  they  oppose  his  entry,  his  entry 
is  forcible.  {State  v.  Pollock,  4  "Wendefl  309;  Bulls  v.  Voorhees 
1  Green  13;  3  Howard  413;  Childress  v.  Black,  9  Yerger  317.) 

As  to  the  question  of  jurisdiction,  the  authorities  cited  by 
appellant  might  have  some  weight,  if  this  were  a  civil  proceed- 
ing; but  this  cause  is  qiuzsi  criminal,  as  actions  of  this  nature 
have  always  been  treated,  and  form  a  part  of  the  original  juris- 
diction of  justices  of  the  peace.  (8  Hen.  YI.  chap.  9;  3  Black. 
Com.  179.) 

*This  jurisdiction  has  always  been  maintained,  and  the     [65] 
power  to  give  treble  damages  has  always  been  incident 
thereto,  as  given  by  our  statute.     The  limitation  fixed  by  the 
Constitution  to  cases  where  the  amount  is  less  than  $200,  applies 
only  to  civil  cases. 

The  large  amount  of  damages  in  this  case  is  caused  by  delays 
made  by  the  appellants,  during  which  they  have  kept  the  re- 
spondent out  of  possession,  and  have  received  all  the  rents  and 
profits  of  the  land. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Hevdenfeldt  and  Mr.  Justice  Tebby  concurred. 

This  was  an  action  of  "forcible  entry  and  unlawful  detainer," 
instituted  before  a  Justice  of  the  Peace,  and  afterwards  carried 
by  appeal  to  the  County  Court.  *0n  the  trial  before  the  Justice, 
a  judgment  was  rendered  for  restitution  of  the  premises  and 
$285  damages.  After  many  delays,  etc.,  the  County  Court  ren- 
dered judgment  for  restitution  and  $12,150  damages. 

The  first  error  assigned  is,  that  the  plaintifTs  possession  of 
the  property  in  dispute  was  insufiEident  to  maintain  this  action. 

It  would  be  extremely  difficult  to  define  the  exact  possession 
which  the  statute  was  desired  to  protect,  and  the  muniments 
of  title  requisite  to  establish  a  constructive  possession.  The 
plaintiff  in  error  claims  that  there  should  be  an  actual  possessio 
pedis,  and  that  the  rule  that  possession  of  a  part  of  a  tract  of 
land,  marked  by  distinct  natural  or  artificial  boundaries,  with  a 
xlaim  of  titie  to  the  whole,  draws  after  it  the  constructive 
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possesdon  of  sueh  lot  or  txact  of  land,  does  not  apply  for  the  pur-! 
pose  of  an  action  like  the  present.  That  the  statute  was  passed' 
to  prevent  the  public  peace  from  bdng  disturbed  by  the  illegal, 
and  forcible  entries  upon  land  which  was  held  by  occupancy  and 
possession,  and  cannot  be  extended  to  cases  where  the  party'»i 
possession  is  constructive,  or  his  right  to  possession  arises  from; 
implication  of  law.  That  in  such  cases  he  should  be  turned; 
over  to  his  remedy  by  ejectment. 

What  is  actual  and  what  is  constructive  possession  in  manyj 
cases,  must  be  a  question  of  fact  for  the  jury.  The  possession 
and  cultivation  of  one  acre  of  land,  without  acts  of  ownership 
and  dominion,  would  not  necessarily  draw  after  it  the  possession 
of  sis  hundred  and  forty  acres  uninclosed  and  ummproved; 
neither  should  the  actual  possession  of  one  half  a  town  lot  bei 
so  construed  as  to  limit  the  party's  possession  to  the  part  so  oc- 
cupied, without  regard  to  the  acts  of  ownership  exercised  over) 
the  remainder. 

It  would  be  a  great  hardship  to  require  a  party,  in  every  in-' 
stance,  to  inclose  his  lands  by  a  substantial  fence;  such  inclo- 
sure  would  be  evidence  of  possession,  but  the  absence  of  it| 
would  not  be  conclusive  as  against  other  acts  of  possession. 

An  examination  of  the  evidence  in  this  case  shows  that  the 
juiy  might  very  properly  have  found  an  actual  possession  of  the 
premises  in  dispute,  in  the  plaintiff,  at  the  time  of  the  entry, 
and  we  will  not  disturb  this  conclusion  of  fact. 

Again,  it  is  contended  that  the  Court  erred  in  altering  the 
instructions  asked  for  by  the  defendant.  It  is  not  neces- 
[66]  sary  to  prove  actual  *  force  to  maintain  this  action,  but 
threats  or  menaces  of  a  hostile  character,  showing  a  de- 
termination to  resort  to  violence  if  resistance  is  offered,  are  all 
that  is  necessary.  It  would  certainly  be  a  strange  rule  if  a. 
party  were  compelled  to  procui^e  an  assault  to  be  made  upon  him- 
self at  the  time  of  his  ouster,  to  enable  him  to  maintain  his  ac-; 
tion  for  a  recovery  of  possession. 

The  law  does  not  require  a  vain  thing  to  be  done,  and  in  case; 
of  an  entry,  made  where  the  parties  showed,  by  threats  and  im- 
moderate language,  their  intention  to  take  and  hold  the  prop- 
erty, no  actual  collision  would  be  required.  The  instructions 
of  the  Court  were  correct  on  this  point,  and  followed  the  de-, 
cision  of  this  Court  in  the  case  of  Scarlet  v.  Lamarque  et  cU. 

The  next  assignment  of  error  is,  that  the  plaintiff  has  not  de-j 
clared  upon  the  statute. 

Where  an  offense  is  created  by  statute,  and  a  penalty  inflicted,! 
it  is  necessary  that  the  party,  seeking  a  recovery,  should  in  gen- 
eral, refer  to  such  statute,  but  we  do  not  understand  this  rule 
to  apply  to  pleadings  in  Justices'  Courts,  which  are  usually 
without  regard  to  form.  This  objection  involves  also  the  power 
of  the  County  Court  to  treble  the  damages  by  way  of  penalty, 
which,  it  is  contended,  does  not  exist.  The  statute  provides  that 
these  cases  shall  be  tried  de  novo  in  the  County  Court,  but  does 
not  provide,  in  express  terms^  that  the  County  Court  shall  treble^ 
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the  damages,  so  that  tlie  power  must,  if  it  exists  at  all,  result, 
by  necessary  implication,  from  the  power  to  try  de  novo;  which 
I  understand  to  be,  with  like  effect,  and  in  the  same  manner,  as 
though  the  cause  was,  for  the  first  time,  brought  to  trial;  which 
would  enable  the  County  Judge  to  do  all  that  the  Justice  could 
have  done  in  the  premises. 

If  the  plaintiff  had  declared  for  a  given  sum,  then  the  point 
would  have  been  well  taken,  and  the  appellate  Court  could  not 
have  given  judgment  for  more  than  the  amount  sued  for,  with- 
out amending  the  pleadings;  but  as  the  declaration  is  for  the 
monthly  rents,  etc.,  his  right  to  damages  cannot  be  defeated 
by  the  defendants'  delay  in  bringing  this  case  to  trial. 

This  view  is  strengthened  by  the  character  of  the  bond  re- 
quired in  case  of  appeal.  If  the  County  Judge  cannot  treble  the 
damages,  it  results  that  one  of  the  objects  of  the  statute,  which 
was  the  punishment  of  the  party  for  a  breach  of  the  peace  or 
unlawful  entry,  would  be  defeated  in  every  case  where  the  dam- 
ages assessed  by  the  Justice  were  sufiSciently  large  to  justify  an 
appeal. 

The  last  assignment  of  error  is,  that  Justices'  Courts  have  no 
jurisdiction  in  cases  of  *' forcible  entry  and  unlawful  detainer;" 
that  they  are  special  cases,  and  belong  to  the  County  Court,  by 
the  express  provisions  of  the  Constitution. 

The  ninth  section  of  the  sixth  Article  of  the  Constitution  pro- 
vides, that  *'the  County  Courts  shall  have  such  jurisdiction,  in 
cases  arising  in  Justices'  Courts  and  in  special  cases,  as  the 
Legislature  may  prescribe,  but  shall  have  no  original 
civil  jurisdiction,  except  in  such  special  cases."  *By  no  [67] 
fair  rule  of  construction  can  this  section  be  held  to  con- 
fer exclusive  original  jurisdiction  in  aU  special,  cases  upon  the 
County  Courts,  but  only  jurisdiction  in  such  oases  as  the  Legis- 
lature may  permit  to  the  Coxinty  Courts. 

It  follows,  from  the  previous  decisions  of  the  Court,  that 
where  the  Constitution  does  not  limit  the  jurisdiction  of  the 
various  Courts  of  this  State  to  a  particular  class  of  cases  or 
subject-matter,  and  jurisdiction  in  certain  cases  is  not  conferred 
exclusively  upon  any  particular  Court,  the  same  may  be  dis- 
]70sed  of  among  the  various  Courts  as  the  Legislature  may 
think  proper. 

Judgment  affirmed,  with  costs. 


GREENFIELD  v.  STEAMEE  QUNNELL. 

1  Plbadxno — Objeotiokb,  whin  to  bb  Taken. — ^The  objection  to  the  want  of 
veritication  of  a  complaint,  where  verification  is  required  by  statute, 
must  be  taken  either  before  answer  or  with  the  answer. 

Ideu. — ^Deuubbeb,  when  it  Lies. — Where  a  complaint,  though  defective, 
states  facts  sufficient  to  constitute  a  cause  of  action,  the  objections  to  is 
should  be  taken  by  demurrer. 

1.  Cited  Kohlman  t.  Wright,  pott  281. 
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Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

The  plaintiff  filed  his  complaint,  the  body  of  which  is  in  these 
words:  ''  E.  G.  Greenfield,  a  citizen  of  said  county,  complains 
of  the  steamer  C.  W.  Gunnell,  for  that  said  steamer  is  justly 
indebted  to  him  in  the  sum  of  $1,118  87,  for  work  and  labor 
performed  and  materials  furnished  in  the  construction,  repair 
and  refitting  said  boat  in  the  years  1853  and  '54.  That  said 
sum  is  wholly  due  and  unpaid.  Wherefore  he  prays  that  he 
have  judgment  against  said  steamer  for  said  sum  of  $1,118  87 
and  interest  and  costs,  and  that  the  process  of  attachment  may 
issue  to  secure  the  payment  of  any  judgment  he  may  recover 
herein."  The  complaint  is  signed  by  plaintifirs  attorneys,  but 
is  not  verified. 

J.  y.  Woag  &  Co.,  on  behalf  of  the  defendant,  filed  an  an- 
swer, and  subsequently  moved  to  dismiss  the  action:  1st.  Be- 
cause it  does  not  appear  by  the  complaint  filed,  that  this  Coui*t 
has  any  jurisdiction  herein.  2d.  Because  the  complaint  does 
not  state  facts  sufiGicient  to  constitute  a  cause  of  action.  3d. 
Because  the  complaint  filed  herein  is  not  verified  by  the  oath  of 
the  plaintiff,  or  any  one  else. 

The  Court  overruled  the  motion;  the  cause  was  tried  before  a 
jury,  who  foimd  a  verdict  for  plaintiff  for  $935.  Defendant  ap- 
pealed. 

S.  Booker,  for  Appellants. 

D.  W.  Perley,  for  Bespondents. 

The  only  ground  taken  by  appellants  which  could  be  main- 
tained, is  the  want  of  venfication  of  the  complaint,  and 
[68]      that  was  waived  by  filing  *the  answer.     (LaimJbeer  v. 
AUm,  2  Sand.  648;  3  How.  Pr.  B.  64;  4  do.  126,  153;  3 
Code  B.  151;  Broadway  Bank  v.  Danforih,  7  How.  Pr,  B.  264.) 

Mr.  Justice  Hetdenteldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubbat  concurred. 

The  objection  to  the  want  of  verification  to  the  declaration 
should  have  been  made  either  before  answer  or  \rith  the  answer. 
It  comes  too  late  after  answer.  (See  Iboms  v.  RandaU,  3  Col. 
438.) 

The  other  objections  should  have  been  taken  by  demurrer. 
The  declaration,  although  defective,  alleges  enough  to  free  it 
from  the  charge  of  not  stating  facts  sufficient  to  constitute  a 
cause  of  action. 

Judgment  affirmed. 
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ADAMS  V.  GOBHAM  rr  al. 

1  Salk  and  Dkuyebt  of  Pbopesty  in  Mass,  Sbobeoation  Essestial.— 
Where  A.  had  a  large  quantity  of  flour  Btored  in  the  warehouse  of  B., 
and  sold  a  portion  of  it  to  C,  and  gave  an  order  for  the  flour  sold  on  B., 
who  accepted  the  same  and  gave  G.  in  exchange  a  receipt  for  the  same, 
and  transferred  it  on  his  warehouse  books  to  the  account  of  C,  but  did 
not  separate  any  specific  portion  from  the  flour  of  A.  as  the  property  of 
B.,  and  the  whole  was  subsequently  seized  in  an  action  against  A.: 
Hddt  that  the  sheriff  was  not  hable  to  C,  in  the  absence  of  segregation 
of  the  flour,  but  that  B.  was  estopped  by  his  receipt  from  denying  his 
liability. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

The  plaintififs,  Adams,  Welch  &  Co.,  brought  this  action 
against  William  B.  Gorham,  the  Sheriff  of  San  Francisco 
county^  and  Tilden  &  Little,  warehousemen,  for  the  specific 
lecovery  of  one  hundred  and  sixty-two  barrels  of  Gtillego  flour, 
and  dainages  for  detention.  Gorham  answered,  justifying  the 
seizure  under  a  writ  of  replevin  in  the  suit  of  Barker  &  Pad- 
dock against  Tilden  &  Little  for  two  thousand  and  fifty-four 
barrels  of  flour. 

The  facts,  as  appearing  in  the  statement,  are  as  follows: 
Husscy,  Bond  &  Hale,  merchants,  had  stored  with  Tilden  & 
Little;  warehousemen,  about  three  thousand  barrels  of  flour, 
for  various  portions  of  which  they  had  given  orders  to  J.  B. 
West,  and  one  order  for  a  portion  to  Baker  &  Paddock.  West 
being  indebted  to  Sweetzer  &  Hutchings,  merchants,  gave  them 
his  note  for  three  thousand  dollars,  secured  by  an  order  for 
three  hundred  barrels  on  Tilden  &  Little,  which  Sweetzer  j& 
Hutchings  surrendered  to  Tilden  &  Little,  and  took  iib  lieu 
thereof  their  storage  receipt  for  three  hundred  barrels.  West 
not  paying  his  note,  S.  &  H.,  after  notifying  him,  sold  the  flour 
to  the  plaintiffs  and  assigned  the  storage  receipt  for  the  flour. 
No  segregation  of  the  three  hundred  barrels  had  yet  been  made 
from  a  lot  of  two  thousand  barrels  of  the  same  brand 
and  quality,  originally  stored  by  Hussey,  Bond  &  ♦Hale,  [69] 
but  the  transfers  had  been  entered  on  the  books  of  Tilden 
&  Little.  The  day  after  the  plaintiffs  had  purchased  the  three 
hundred  barrels  they  commenced  to  remove  them,  and  had  re- 
moved one  hundred  and  forty-one  barrels,  when  the  sheriff 
seized  the  balance  of  the  entire  lot,  about  eighteen  hundred 
barrels,  including  the  remainder  of  plaintiff's  purchase,  for 
which  this  action  is  brought,  and  removed  them  from  the  ware- 
house of  Tilden  &  Little  under  legal  process,  as  set  up  in  the 
answer.  On  proof  of  above  facts  by  plaintiff,  the  Court  below, 
on  motion  of  defendants,  ordered  a  nonsuit.  Plaintiff  ap- 
pealed. 

1.  Approved  PhtUin  t.  San  FrancUco,  pott  6U;  cited  McLaughlin  y.  PicUti,  27  Cal.  463. 
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Bates  &  Lawrence^  for  Api)ellant. 

The  sheriff  is  not  protected  in  taking  the  goods  of  a  wrong 
party,  even  though  directed  to  do  so  by  his  writ.  (Sampson  v. 
lieynolds,  14  Barbour's  Reports,  506;  Hoyt  v.  VanJlstyne,  15  Bar- 
bour's Reports,  568.) 

The  sale  to  plaintiffs  and  the  delivery  in  the  maimer  stated, - 
had  vested  the  title  and  possession  both  in  the  plaintiffs,  and  this 
is  the  real  point  on  which  the  whole  case  turns. 

H.  S.  Love,  lot  Appellant. 

The  question  whether  the  sale  and  delivery  was  complete,  was 
a  question  of  fact  for  the  jury,  and  the  Coiirt  erred  in  nonsuit- 
ing the  plaintifffl.  (13  John.  Rep.  294;  De  Reader  v.  MoKnigld^ 
3  Watts  &  Sergt.  14;  Story  on  Contracts,  793;  11  Barbour's 
Rep.  264;  Drapper  v.  Jones,  20  Vermont,  624;  2  GiU  Rep.  150.) 

The  writ  which  the  officer  held  constituted  no  protection  to 
him,  if  he  took  the  property  ol  any  person  other  thaa  the  one 
named  in  the.  writ. 

In  such  a  case  the  real  owner  may  proceed  against  the  sheriff 
by  replevin.  (14  Barb.  R.  506;  15  Id.  568;  3  Cal.  Rep.  469;  5: 
Mass.  Rep.  280.) 

It  was  contended  by  the  defendant's  counsel  in  the  Court 
below,  that  as  the  three  hundred  barrels  had  not  been  segre- 
gated, the  contract  was  not  complete^  and  the  title  to  the  prop- 
erty did  not  pass. 

In  answer  to  this  we  say,  that  all  of  the  flour  was  of  the  same 
brand,  quantity,  quality  and  price.  Nothing  remained  to  be 
done  to  ascertain  the  quantity,  quality  or  price.  {Jackson  v. 
Anderson,  4  Taunton  24;  Pleasants  v.  Pendleton,  6  Randolph's 
Rep.  473,  etsup.',  9  Mass.  Rep.  427;  13  Beck.  Rep.  174;  1  Id.. 
431.) 

A  transfer  of  the  warehouse  receipt  transferred  the  possession 
of  the  property  to  the  plaintiffs,  and  the  warehousemen  were 
his  bailees.  (6  Randolph  Rep.  399;  3  Pa.  Rep.  50;  8  Howard's 
U.  S.  Rep.  399.) 

If,  then,  the  plaintiff  was  lawfully  possessed,  although  he 
had  no  actual  titie  to  the  property,  the  defendant,  being  a 
mere  wrong-doer,  is  not  justified.  Title  in  a  third  person  is  no 
justification  in  trespass  against  a  mere  tort  feasor,  (17  Wend«. 
91;  3  Hill,  348.) 

Stephen  J.  Field,  for  Respondent. 

1.  The  claim  and  delivery  of  personal  property,  under 
[70]      our  Practice  *Act,  is  a  substitute  for  the  action  of  re- 
plevin.    {Roberts  v.  Randall,  3  Sanford's  Sup.  Ct.  Rep. 
712;  Cliappelv.  Skinner,  6  Howard's  Pr.  Rep.  339.) 

2.  At  common  law,  replevin  only  lies  for  the  recoveiy  of 
specific  personal  property.  (2  Saunders'  Pleading,  768;  2  Saun- 
ders' Reports,  p.  74,  B;  2  Greenleaf 's  Evidence,  Sec.  560;  Ba- 
cons Abridgement,  Title  "  Replevin,"  A.) 

3.  Property  which  has  not  been  set  apnrt  or  separated  from 
the  mass    in  which    it  is  included  is  not  specific   x^roperty, 
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fsnd  cannot  be  reached  by  an  action  of  replevin.  The  right  to 
designate  and  set  apart  a  portion  of  the  mass  as  so  much  specific 
property  is  one  thing;  the  acquisition  of  title  to  it  by  such 
actual  separation  and  setting  apart  is  another  and  a  very  di^er- 
ent  thing.  (2  Greenleaf 's  Ev.  Sec.  638;  Bapaije  v.  Mackie,  6 
Cowen,  250;  Gardner  v.  Suydam^  3  Selden  R.  377;  Lansing  v. 
Turner,  2  Johnson,  16;  Story  on  Sales,  Sec.  240;  Auslm  v. 
Young,  6  Pickering,  280;  Austin  y^JSaven,  4  Taunton,  644; 
White  V.  WUIces,  5  Taunton,  175.) 

4.  The  action  of  replevin  cannot  be  maintained  under  our 
'statute  against  a  sheim  to  recover  the  possession  of  personal 
property  held  by  him  under  a  writ  of  replevin,  unless  a  claim 
upon  him  for  such  property  has  been  first  made,  under  Section 
109  of  the  Practice  Act.  No  such  claim  was  made  by  the  plaint- 
iffs in  the  present  action  upon  the  Sheriff.  (See  Sees.  100, 101, 
102, 103,  104, 105, 106, 108, 109;  see  also  Act  concerning  sher- 
iffs, Sec  48,  Compiled  Laws,  p.  719,) 

la  deciding  the  case  of  Rhodes  v.  Patterson,  3  Cal.  B.  p.  469, 
the  attention  of  the  Court  does  not  appear  to  have  been  called 
to  Section  109  of  the  Practice  Act.  (See  Shipnian  v.  Clark,  4 
Denio  R.  446.) 

The  case  of  Stimpson  v.  Reynolds,  14  Barbour  p.  510,  is  not 
applicable,  as  the  decision  of  the  question  in  that  case  appears 
to  have  been  influenced  by  the  peculiar  language  of  the  statute 
of  Nev  York  in  relation  to  the  action  of  replevin. 

5.  The  first  point  of  the  appellant  is  not  well  taken,  because 
tliere  was  no  evidence  of  a  delivery  to  submit  to  a  jury.  (Prac- 
tice Act,  Sec.  158,  subdivision  5;  1  Greenleaf  Ev.  Sec.  49; 
Stewart  v.  Simpson,  1  "Wend.  376.) 

The  authorities  cited  by  the  appellants  under  their  first 
]^oint  are  not  applicable  to  the  present  case.  Thus,  in  De  Rid- 
ker V.  McKnighi  (13  Johns.  294),  the  question  was  whether  or 
not  the  bargain  between  the  parties  for  the  sale  of  mill  stones 
was  completed,  or  was  only  in  fieri;  it  was  a  matter  of  doubt 
from  the  evidence,  and  it  was  held  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  In  Smiih  v.  Craig  (3  Watts  &  Sergt.  14),  it 
was  held  that  the  question  whether  goods  marked  and  sepa- 
rated are  actually  delivered  to  the  vendee,  is  to  be  determined 
by  the  jury.  In  Drapper  v.  Jones  (11  Barbour  264),  it  was  held 
that  there  was  evidence  in  that  case  to  go  to  a  juiy  upon  the 
question  whether  the  sale  and  delivery  of  the  property 
was  *'  conditional."  In  *8tephensonv.  Clark  {20  Vermont  [71] 
624),  it  was  held,  that  whether  or  not  a  sale  of  personal 
property  has  been  followed  by  a  sufficient  change  of  possession 
to  make  it  vaHd,  as  against  the  creditor  of  the  vendor,  is  always 
a  question  of  fact,  when  there  is  any  testimony  tending  to  prove 
such  change  of  possession,  and  should  be  submitted  to  the  juiy, 
under  proper  instructions. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het-; 
DENTELDT.    Mr.  Chief  Justice  Mubbat  concuired. 

This  action  being  for  the  recovery  of  specific  property,  it  was 
necessary  to  show,  as  against  the  sheiifT,  that  the  portion 
claimed  by  the  plaintiffs  had  been  severed,  and  designated  from 
the  bulk  out  of  which  it  was  sold.  Otherwise  there  is  no  mode 
of  identification.-  This  results  from  the  character  and  nature  of 
the  action. 

But,  in  favor  of  the  other  defendants,  Tilden  &  Little,  the 
same  reasoning  cannot  be  invoked.  They  were  warehousemen, 
and  gave  their  receipt  for  three  hundred  barrels  of  fiour.  This 
was  specific,  and  they  are  estopped  from  denying  their  liability. 
It  is  very  similar  to  the  case  of  Chapman  v.  Searle,  3  Pick.  38, 
cited  by  respondent. 

The  Court  below  should  have  given  judgment  for  plaintiffs, 
i against  Tilden  &  Little,  and  judgment  for  defendant,  Gorham. 

JNonsuit  set  aside,  and  case  remanded. 


POOLE  V.  GERRAED. 

[1  Hom£9ISai>^Saije  of,  how  Effected. — To  make  a  valid  sale  of  the  home- 
stead requires  the  ioint  deed  of  the  husband  and  wife.  Separate  deeds 
of  the  husband  ana  wife  are  both  invalid. 

'Idem. — Who  mat  Sub  fob  Recoveby  op. —A.  wife  cannot  sue  alone  to  re- 
cover the  homestead;  it  is  a  joint  estate,  with  right  of  survivorship,  and 
both  husband  and  wife  must  join  in  the  action. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  record  shows  that  £[iram  Poole,  the  husband  of  the 
plaintiff,  on  the  15th  September,  1853,  conveyed  the  homestead 
to  the  defendant  for  $8,500,  by  a  deed  in  which  his  wife  did  not 
join,  though  it  was  made  with  her  knowledge.  Poole  the  next 
day  left  the  country.  The  plaintiff,  who  was  residing  on  the 
property  under  the  impression  that  she  had  no  legal  rights  to 
the  homestead,  conveyed  her  claim  thereto  to  the  defendant  for 
$200,  by  a  deed  executed  and  acknowledged  as  if  she  were  a 
feme  sole,  September  28, 1853.  On  the  lUi  of  February,  1855, 
plaintiff  brought  this  action  to  recover  possession  of  the  home- 
stead, and  for  rents,  etc.  The .  defendant  demurred,  on  the 
ground  that  plaintiff's  husband  should  have  been  joined  with 
her.  Plaintiff  amended  the  complaint  by  entitling  the  cause 
'*  Helen  Poole  by  her  next  friend  H.  W.  Woodward  v.  F. 
Gerrard." 
The  defendant  again  demurred  upon  the  same  ground;  the 

demurrer  was  overruled  and  the  defendant  filed  his  an- 
[72]      swer,  and  the  case  was  tried.     *The  jury  found  a  verdict 

for  the  defendant,  under  the  instructions  of  the  Court 

1.  Cited  Doney  v.  JieFarlandt  7  Cal.  846;  Revalk  r.  Kraemer,  8  (hi.  74. 

2.  Denied  One  v.  Moore,  11  Cal.  477;  Guiod  v.  Guiodt  Id.  COS.    Ou  what  property  home- 
stead mxy  be  establiehed,  cited  Oimmy  y.  Doane,  22  Gal.  38. 
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that  the  deed  of  the  plaintiff  conveyed  all  her  right,  title  and 
interest  in  the  property  to  the  defendant. 

Judgment  accordingly;  motion  for  new  trial  denied,  and 
plaintiff  appealed. 

J.  B,  Hart,  for  Appellant. 

The  plaintiff  has  properly  brought  this  action  without  joining 
her  husband^  and  by  her  nest  friend.  By  the  abandonment  of 
his  family  by  her  husband,  she  became  entitled  to  the  exclusive 
possession  of  the  homestead.  (Coit  v.  Coit,  6  How.  Pr.  R.  312; 
2  Kent,  156, 167;  6  Pick.  R.  89;  15  Mass.  R.  31;  4  McCord,  148.) 

The  deed  of  Poole  was  void,  not  being  executed,  as  required 
by  law,  by  himself  and  wife  jointly.  The  deed  of  the  wite  is 
void  for  want  of  power  to  convey.    (13  Ohio  R.  116.) 

Sidney  V.  SmUh,  for  Respondent. 

The  signature  of  the  plaintiff  to  the  deed  of  September  28th, 
made  as  it  was  with  a  full  knowledge  of  the  execution  of  tho 
prior  deed  of  her  husband,  was  a  sufficient  compliance  with  the 
Homestead  Act.  It  was  a  ratification  on  her  part,  and  that  is 
all  the  law  requires.  There  is  nothing  in  the  section  which  re- 
quires the  signature  of  the  wife  to  the  instrument  signed  by  the 
husband;  but  it  provides  that  no  ''mortgage,  sale,  or  other 
alienation,  shall  be  valid  without  the  signature  of  the  wife  to 
the  same;"  that  is  to  the  alienation,  of  which  the  deed  is  but 
the  means  of  conveyance.  What  the  statute  requires  is  her  con- 
sent evidenced  by  her  signature,  either  on  the  same  or  a  separate 
instrument.  The  defect  in  the  certificate  of  acknowledgment  to 
the  deed  of  the  wife,  is  cured  by  the  admission  of  the  fact  that 
her  husband  was  then  out  of  the  country,  and  that  therefore  she 
did  execute  and  acknowledge  it  ''separate  and  apitrt  from  her 
husband."  Moreover  the  provisions  of  our  statute  relative  to 
the  execution  and  acknowledgment  of  conveyances  by  married 
women  apply  to  the  separate  property  of  the  wife  only;  which 
this  is  not  claimed  to  be.  Poole  is  admitted  to  have  left  the 
State  and  not  to  have  been  since  heard  of.  His  wife,  from  the 
necessity  of  the  case,  should  be  regarded  as  a  feme  sole  so  as  to 
permit  her  to  convey  property.  {Bhea  t.  Rhenner,  1  Pet.  R. 
108.)  Moreover,  the  plaintiff  voluntarily  relinquished  posses- 
sion for  a  valuable  consideration,  and  cannot  complain,  as  no 
fraud  is  pretended.     Her  ignorance  of  the  law  is  no  e^tcuse. 

'In  the  case  of  Taylor  v.  Edrgous  the  facts  were  widely  dif- 
I  f erent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
iBEKFELDT.    Mr.  Justico  Tebbt  concuTred, 

The  Court  below  erred  in  deciding  that  the  deed  of  the  plaint- 
tiff  conveyed  all  her  interest  in  the  property.    In  Simpers  v. 
Sloan,  (5  Cal.  457,)  at  the  October  Term,  1855,  we  held  "that  a 
feme  covert  has  no  power  to  make  a  contract." 

'^'To  make  a  valid  sale  of  the  homestead  requires  the     [73] 
'  joint  deed  of  husband  and  wife.    The  husband  must  make 
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the  contract  and  tlid  wife  must  assent  to  it  by  an  examination 
separate  and  apart  from  her  husband.  This  is  the  mode  pointed 
out  by  the  statute,  and  it  must  be  strictly  pursued.  {Gooh  v. 
McChristian,  4  Cal.  23.) 

It  seems,  therefore,  in  this  case,  that  both  the  deeds  separately 
executed,  of  Poole  and  his  wife,  are  invalid. 

On  the  other  hand,  the  wife  has  no  right  to  sue  alone.  In 
Taylor  v.  Hargous,  (4  Cal.  268,)  we  decided  that  the  homestead 
was  a  joint  estate  in  husband  and  wife,  with  the  right  of  sur- 
vivorship. It  results  from  that  decision  that  it  is  neither  common 
property,  which  would  enable  the  husband  to  sue  alone,  nor  is 
it  the  separate  estate  of  the  wife,  in  which  case  only  she  would 
be  enabled  to  sue  alone. 

She  should  have  joined  her  husband  in  the  action  and  he 
would  not  have  been  estopped  by  a  void  deed. 

The  Court,  therefore,  erred  in  overruling  the  demurrer. 

The  judgment  below  is  right  upon  this  ground;  but  to  prevent 
any  question  of  pre-adjudication  in  another  suit,  it  is  most  proper 
here  to  reverse  the  judgment,  and  also  the  order  overruling  the 
demurrer,  and  remand  the  case,  with  instructions  to  the  Court 
below  to  sustain  the  demurrer. 

Ordered  accordingly. 


SHAY  ET  AL.  V.  THE  TUOLUMNE  COUNTY  WATER  COM- 

PANY. 

CoBFOxuTioN,  "When  acts  op  Membebs  not  Binding. — An  incorporated  com- 
pany is  ^ot  bound  by  the  acts  or  admissions  of  its  members,  unless 
acting  by  its  express  anthority. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Coimty  of  Tuolumne. 

The  plaintiffs  brought  their  action  for  damages  for  trespass 
on  a  mining  claim.  The  jury  found  a  verdict  for  plaintiffs  for 
$500.  The  defendants  moved  for  a  new  trial,  on  the  ground, 
among  others,  of  error  in  law  occurring  at  the  trial  and  excepted 
to  by  defendants,  which  appears  in  the  opinion  of  the  Court  * 
The  motion  was  granted,  and  plaintiffs  appealed. 

Robineon,  Beatty  d  Sacketi,  for  Appellants. 

H.  P,  Barber,  for  Eespondents. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Heydenfeldt  and  Mr.  Justice  TEimT  concurred. 

This  is  an  appeal  from  an  order  of  the  Court  below  granting 
a  new  tnaJ. 

[74]  "^The  suit  was  brought  to  recover  damages  of  the  com- 
pany, for  flooding  the  plaintiffs'  claim  with  water.    On 

the  trial  of  the  cause,  the  Court  permitted  the  plaintiffs  to  ask 
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one  of  their  witnesses  whether  indiridaal  members  of  the  com- 
pany had  employed  him  to  driye  them  out  of  their  claims. 

This  was  error;  the  company  was  an  incorporation  and  waa 
not  bound  by  the  acts  or  admissions  of  its  members,  imless  they 
were  acting  by  its  express  authority.  It  is  said  that  this  interrog- 
ntoiy  was  answered  in  the  negative,  so  that  no  harm  could 
possibly  arise  to  the  defendants  from  the  question.  The  record 
does  not  contain  the  answer,  and  it  is  but  justice  to  presume 
that  the  Court  below,  in  yiew  of  the  whole  case,  has  properly 
exercised  its  discretion. 

Judgment  affirmed,  with  costs. 


SACBAMENTO  VALLEY  R.  R.  COMPANY  v.  MOPFATT 

ETIL. 

1  Baxlboad,  Fbncdio  on  Idira  ov. — If  by  theoonstraetion  of  a  railroad  throagli 
the  encloBore  of  a  farmer,  it  is  made  neceasaiy  to  construct  fences  on 
either  side  of  the  road,  to  protect  his  crops,  the  cost  of  such  fences  most 
be  included  in  the  oompensation  to  be  paid  by  the  railroad  company. 

Appsal  from  the  District  Court  of  the  Sixth  Judicial  District. 

There  is  but  one  question  raised  in  this  case«  which  is  fully 
stated  in  the  opinion  of  the  Court. 

Harmon,  Sunderland  d  Stanley,  for  Appellants. 
Cited  23  Verm.  B.  387,  and  cases  there  cited. 

No  brief  on  file  for  Bespondents. 

Mr.  Justice  Tebbt  delivered  i&e  opinion  of  the  Court.  Mr. 
Justice  ILsiTDENFELDT  concuvrcd. 

This  is  an  appeal  from  an  order  confinxnng  the  report  of  Com- 
missioners appointed  (under  the  Act  to  provide  for  the  incor- 
poration of  railroad  companies,)  to  ascertain  the  compensation 
proper  to  be  made  to  respondents,  for  damages  sustained  by 
reason  of  the  construction  of  appellants'  road  through  iheir 
lands. 

Appellants  contend  that  an  allowance  for  building  fences  on 
either  side  of  the  road,  was  improperly  included  in  the  oompen- 
sation reported  by  the  Commissioners. 

The  statute  provides  that  the  Commissioners  shall  ascertain 
and  report  the  compensation  proper  to  be  made,  for  the  land  or 
other  property  taken  or  injuriously  affected.  The  phraseology 
of  this  section  is  peculiar,  and  was  evidently  intended  to  include 
every  sort  of  damage  which  the  owner  of  the  land  should  sustain 
by  the  act  of  the  corporation. 

*If  by  constructing  the  road  through  the  enclosure  of  [75] 
a  farmer,  it  is  made  necessaiy  to  build  fences  on  either 

1.  Gompeniatlcti  %  condition  precedent  to  right  to  condemn  land,  8.  F,  <t  S.  J.  R.  JZ. 
Co.  T.  Makoney,  29  Gel.  117;  Instinced  es  %  cave  where  en  appeal  lay,  Appeal  of  Houghton^ 
4i  Oal.  6a;  matter  or  change  of  grade  of  Second  street,  Cal.  Sup.  Ct.,  Oct.  T.  1471,  (not 
lepoited.) 
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edde  of  the  line  in  order  to  protect  the  crops,  his  hind  is  injuria 
ouslj  affected  to  that  extent,  and  the  ooats  of  such  fences  should 
be  included  in  the  report. 
Judgment  is  affirmed,  ^th  costs. 


THE  PEOPLE  V.  WHITE. 

SxATOix  ov  Fbauis — SaZiI  at  Aucxioir.— a  sale  of  land  at  anction,  wliera 
no  note  or  memorandum  is  made  by  the  anctioneer,  and  no  writing  ex- 
iets  between  the  parties,  ia  void  by  the  Statote  of  RraadB. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  action  wa?  brought  in  the  name  of  the  People  on  the  re- 
lation of  the  Attorney-General,  to  recoTcr  the  sum  of  $78.95. 
The  complaint  alleges  that  the  defendant  "was  the  highest  bid- 
der for  the  interest  of  the  State  in  a  lot  in  Son  Francisco  within 
the  water-line  front  of  said  city,  at  a  sale  thereof  made  by  the 
Board  of  Commissioners,  commonly  known  as  the  State  Land 
Commissioners;  that  defendant  bid  off  the  lot  in  question  for 
$20,000,  but  failed  and  refused  to  pay  any  portion  thereof;  that 
the  lot  was  then  re-sold  by  the  Conuuissioners  for  $12,250,  and 
this  action  was  brought  to  recover  the  deficiency  and  expenses 
of  re-sale. 

The  defendant  demurred  and  answered.  The  answer  pleads 
the  Statute  of  Frauds,  there  being  no  note  or  memorandum  in 
writing  of  said  sale. 

The  cause  was  tried  before  the  Court  sitting  as  a  jur^,  and  the 
Court  found  that  there  was  no  note  or  memorandum  in  writing 
made  at  said  sale,  or  existing  between  the  parties,  and  that  the 
sale  was  void — and  entered  judgment  for  d^endant,  from  which 
plaintiff  appealed. 

Fm.  M,  Stewart,  for  Appellant. 

E,  Cook,  for  Respondent. 

Mr.  Justice  Hetdenfeldt  delirered  the  opinion  of  the  Court.' 
Mr.  Justice  Tebbt  concurred. 

A  sale  of  land  at  auction,  where  no  note  or  memorandum  of 
sale  is  made  by  the  auctioneer,  and  no  writing  exists  between  the 
parties,  is  void  by  the  Statute  of  Frauds. 

Judgment  affirmed. 
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*HAEPER  V.  FREELON.  [76] 

iIxBOLTBNCT,  SpBOiAii  CjLSBB, — Cases  of  iiisoWenoy  nnder  the  Act  of  1852, 
are  special  cases  within  the  meaning  of  the  Gonstltntion. 

Idx3c.-*-Comcusbent  Jubisdictiok  zn  Cjaseb  of. — ^The  Legislatore,  in  con- 
ferring jorisdiotion  in  these  cases,  on  both  the  District  and  County 
Courts^  acted  in  the  exercise  of  a  legitimate  power,  and  these  Conrts 
iiaye  conciment  jurisdiction. 

Makdahus  to  compel  the  Judge  of  the  Oounty  Goart  of  San 
Francisco  Coimiy  to  entertain  juzisdiction  of  a  proceeding  in 
insolvency. 

On  the  return  of  the  alternative  writ,  the  following  points 
were  made  in  opposition  to  the  writ: 

let.  That  unless  a  proceeding  in  insolvency  be  a  special  pro- 
ceeding, the  Legislature  cannot  confer  jurisdiction  on  the 
County  Court;  and  that  if  it  be  a  sx>ecial  proceeding,  the  County 
Court  has  exclusive  jurisdiction. 

2d.  That  there  is  no  general  Insolvent  Law,  but  one  made  for 
the  District  Court  only;  and  that  afterwards  the  Legislature 
sought  to  confer  jurisdiction  on  the  County  Court  in  these  cases, 
while  the  machinery  to  be  used  must  be  that  provided  for  the 
District  Court  alone. 

Mr.  Justice  Hetdsiiveldt  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Tebby  concurred. 

Cases  in  insolvency  under  the  Loisolvent  Debtor's  Act  of 
1852,  are  special  cases  within  the  meaning  of  the  Constitution, 
and  the  jurisdiction  of  which  the  Legislature  has  the  right  to 
dispose  of  and  vest  in  any  of  the  Courts  of  this  State  of  original 
civU  jurisdiction. 

In  the  exercise  of  a  legitimate  power,  the  Legislature  has 
given  jurisdiction  in  these  cases  to  both  the  District  and  County 
Courts,  and  these  Courts  hold  it  concurrently.  There  is  no 
reason  therefore  for  the  refusal  of  the  County  Judge  to  proceed 
upon  the  petition  of  the  appellant,  and  the  mandamus  must  be 
nmde  peremptoiy« 

So  ordered. 


THE  PEOPLE  Kx  bel.  YESEY  v.  CHUBCH. 

Statutobt  CoiraiBUCTioN,  Act  oBGAinzcra^  Ooumty. — ^A.n  Act  organizing  a 
new  connty,  and  fixing  a  special  dav  for  the  first  election  of  county  of- 
ficers, and  providing  that  they  shall  hold  office  for  two  years,  and  until 
their  suooessoxs  are  elected  and  qualified,  must  be  construed  in  connec- 
tion with  the  general  law  requiring  such  officers  to  be  elected  on  the  same 
day  throughout  the  State. 

OFnoEBs— TsBM  OF,  WHBir  ELBorrtD  AT  Special  ELEcrtoy. — The  officers 
first  elected  hold  till  the  first  general  election  for  county  officers  through- 
out the  State,  after  the  expiration  of  tike  term  of  the  two  years  fixed  by 
the  special  Act;  and  an  election  held  before  that  time  is  void. 
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Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Clara. 

[77]  *ThiB  was  an  information,  in  the  nature  of  a  qvu>  war^ 
ranto,  to  try  the  title  to  the  ofSce  of  County  Clerk  of 
Alameda  county.  The  facts,  as  appearing  in  the  statement,  are 
fully  set  forth  in  the  opinion  of  the  Court.  Judgment  was 
given  in  the  Court  below  in  favor  of  the  respondent  Church, 
from  which  the  relator  appealed. 

E.  jR,  CarperUier  and  C.  H.  S,  WUtiams,  for  Appellant. 

The  first  election  of  respondent  in  1853  was  for  two  ydars, 
and  until  his  successor  should  be  elected  and  qualified.  (Stat. 
1853,  p.  58,  sees.  2,  9.) 

The  law  referred  to  as  a  guide  for  future  elections  was  the 
*' Act  concerning  offices."    (Comp.  L.  p.  241,  242,  sec.  14.) 

This  Act  provides  for  a  uniform  system,  as  required  by  the 
Constitution  in  Art.  XI,  sec.  4. 

The  special  Act  not  being  repugnant  to  the  general  law, 
they  should  be  construed  together  so  as  te  give  effect  te  both. 
(Bix  V.  Loxdale,  1  Burr,  447;  FoHy.  Burch,  6 Barb.  60.) 

2.  The  election  of  1854  was  void,  because  the  Court  of  Ses- 
sions fixed  the  precincts.    {Bvurgoyne  v.  Supervisors,  5  Cal.  9.) 

Wallace  &  Bylarkd^  for  Bespondent. 

The  term  for  which  Church  was  first  elected  expired  May 
10,  1855.  It  follows  that  his  term  being  about  to  expire  before 
the  general  election  of  1855,  the  time  for  filhng  toe  vacancy 
about  te  occur  was  at  the  general  election  in  September,  1854. 
(Comp.  L.  774.  sec.  4.) 

2.  The  ♦*  Act  concerning  offices"  cannot  apply  to  the  county 
of  Alameda,  because:  1st,  that  Act  was  only  designed  to  apply 
to  existing  counties;  and,  2d,  such  application  would  render 
nugatory  the  fourth  section  of  the  Act  concerning  elections. 
By  the  construction  we  contend  for,  both  Acts  can  have  full 
ojieration. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
l^Ir.  Justice  Hetdenfeldt  concurred. 

The  Act  to  organize  the^  county  of  Alameda,  passed  on  the 
9th  of  April,  1853,  provided  that  the  various  county  officers 
should  be  elected  on  the  —  of  April. 

The  respondent  was  elected  County  Clerk  at  said  election, 
and  entered  upon  the  duties  of  the  office  on  the  10th  day  of 
May,  1853. 

In  August,  1854,  the  Court  of  Sessions  of  Alameda  ordered 
an  election  to  be  held  (on  the  day  of  the  general  election)  for  all 
county  officers,  except  County  Judge,  At  this  election  respond- 
ent received  the  greatest  number  of  votes  cast  for  County  Clerk, 
and  was  by  the  County  Judge  declared  elected  for  the  term  of 
two  years,  from  the  first  Monday  of  October,  1854. 

In  August,  1855,  the  Supervisors  of  the  county  ordered  an 
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election  to  be  held  for  coiinty  officers  at  Hie  general  election,  at 
\7l1ich  election  tbe  relator,  having  received  the  highest  number 
of  votes  for  the  office  of  County  Clerk,  was  declared  duly  elected 
for  two  years  from  and  after  the  first  Monday  of  October, 
1855;  was  qualified,  and  offered  to  enter  '^'upon  the  dis-  [78] 
charge  of  the  duties  of  the  office,  but  was  prevented  by 
respondent,  who  claimed  to  hold  said  office  by  virtue  of  his 
election  in  1854. 

The  single  question  for  consideration  is  as  to  the  validity  of 
the  election  of  1854. 

By  ihe  terms  of  the  Act  organizing  the  county  of  Alameda, 
the  officers  elected  at  the  first  election  were  to  hold  for  tw^o 
years  and  until  their  successors  were  elected  and  qualified.  No 
time  was  provided  in  the  Act  when  the  second  election  was  to 
take  place.  It  was,  therefore,  evidently  the  intention  of  the 
Legislature  that  future  elections  should  be  governed  by  the 
general  Act  concerning  officers,  which  Act  provides  that  County 
Clerks  shall  be  elected  at  the  general  election  in  the  year  1851, 
and  every  two  years  thereafter,  and  shall  enter  upon  the  duties 
of  their  office  on  the  first  Monday  of  October  subsequent  to 
their  election. 

The  Legislature  certainly  had  power  to  extend  the  term  of  the 
officers  elected  under  the  special  Act  beyond  two  years,  and 
that  it  was  their  intention  to  do  so  is  manifest  from  the  language 
of  ihe  Act,  taken  in  connection  with  the  general  law,  which  re- 
quires such  officers  to  be  elected  on  the  same  day  throughout 
the  State. 

The  election  of  county  officers  in  said  county  in  1654  was  void, 
because  held  at  a  time  not  authorized  by  any  law.  This  being 
the  case,  the  relator,  having  been  duly  elected  in  1855,  is  en- 
titled to  the  office. 

The  judgment  of  the  Court  below  is  reversed,  with  costs. 


POINSETT  V.  TAYLOR. 


1TBEBPA88  BT  Sbxbivf,  Compstekt  Eyidekcb. — In  an  action  of  trespass 
against  a  Sheriff,  where  he  is  declared  against  personally  and  not  as 
Sheriff,  it  is  competent  to  prove  that  the  defendant  was  Sheriff,  and  that 
his  deputy  as  such  committed  the  trespass. 

Ideic. — Skkkov  laxBua  fob  Acts  of  I>xputt.  —  In  sncb  a  case  it  is  not 
necessary  to  prove  that  the  defendant  directed  his  deputy  to  seize  the 
particolax  property  in  question,  in  order  to  hold  the  de&ndant  liable. 

Appeal  from  the  District  Court  of  tiie  Fifth  Judicial  District^ 
County  of  San  Joaquin. 

The  plaintiff  filed  his  complaint  against  the  defendant,  as 
Sheriff  of  San  Joaquin  County,  for  ixespass  in  seizing  certain 
goods  of  plaintiff.  A  demurrer  and  answer  bein^  filed,  the 
plaintiff  filed  an  amended  complaint,  declaring  a^amst  the  de- 
fendant by  name,  and  not  as  Sheriff,  to  which  the  defendant 

1.    OtodJEfirtdky.  iSaiMt.  39Gal.318. 
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plead  the  general  isaue.  On  the  trial  the  plaintiff  prored  the 
property  to  be  his,  and  then  offered  to  prove  that  the  defendant 
was  the  Sheriff  of  the  county,  and  that  John  W.  Webster  was  his 
under  Sheriff^  and  as  such  took  the  property  and  sold  it  on  an 
execution  against  a  third  person,  put  in  his  hands  by  the  defend- 
ant.   This  testimony  was  ruled  out  on  the  ground  tiiat  the  issue 

to  be  tried  was  that  made  by  the  amended  complaint  and 
[79]     the  answer  thereto,  and  that  the  *  plaintiff  could  only 

show,  as  the  case  then  stood,  that  the  defendant  himself 
actually  took  the  property  or  directed  some  other  person  to  take 
the  specific  property.  The  plaintiff  also  offered  in  evidence  the 
execution  under  which  the  property  was  seized,  with  the  return 
thereon  of  the  sale  by  the  Sheriff,  by  Webster  deputy,  and  to 
prove  the  execution  and  return,  and  that  the  properfcy  named 
therein  was  the  property  in  question,  which  testimony  was  also 
excluded  on  the  same  ground,  the  plaintiff  duly  excepting  to 
the  rulings  of  the  Court. 

The  jury,  under  instructions  of  the  Court  to  the  same  effect, 
found  a  verdict  for  defendant;  plaintiff  moved  for  a  new  trkl« 
which  was  denied,  and  judgment  entered  for  defendant.  Plain- 
iff  appealed. 

Otis  L,  Bridges,  for  Appellant. 

This  Court  has  decided  that  an  amended  complaint  might  be 
used  together  with  the  original  complaint.  But  the  amended 
complaint  was  sufficient  to  charge  the  defendant  with  the  trespass 
committed  by  his  authorized  agent.  (1  Whittaker's  Practice 
322,  323;  4  How.  119;  8  How.  39.  6  How.  68,  71;  1  Archb. 
Nisi  Prius,  marg.  page  477,  top  page  543,  3  Am.  Ed.;  Comp. 
L.  525,  Tit.  4,  Sec.  39,  et  seq.;  1  Chitty,  351;  2  Chitty,  345;  2 
Greenl.  Sec.  597;  Har.  Dig.  6073;  4  Comstock  B.  173,  and 
cases  there  cited;  5  Phillips,  376,  377,  378,  395.) 

Where  a  party  does  not  claim  under  process  he  need  not 
declare  against  a  Sheriff  officially,  although  the  goods  were  taken 
by  the  Sheriff  or  hi3  deputy,  as  such.    (1  Denio,  327.) 

D.  W,  Periey,  for  Bespondent.    No  brief  on  file. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFEiJxr.    Mr.  Chief  Justice  Muebat  concurred. 

Under  any  aspect  of  this  case,  the  rulings  of  the  Court  be- 
low were  erroneous. 

It  was  unnecessary  for  the  plaintiff  to  declare  against  the  de- 
fendant as  Sheriff,  although  even  this  is  sufficiently  stated  in 
the  first  count  of  his  declaration.  If  the  defendant  had  been 
only  a  private  individual,  it  was  competent  for  the  plaintiff  to 
j)rove  that  Webster,  who  committed  the  trespass,  was  his  agent 
or  servant,  and  acting  under  his  commands.  The  defendant 
also  in  his  answer  assumes  the  responsibility  of  the  act  of  his 
deputy,  treats  it  as  his  own,  and  justifies  it.  The  Judge  tiying 
the  case  should  have  let  in  all  the  evidence. 

Judgment  reversed,  and  cause  remanded. 
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*McAULEY  V.  THE  YORK  MININa  CO.  [80] 

iWiTNSBS,  iMooaiPBTENCT  07. — In  an  action  against  a  corporation,  a  witness, 
who  was  a  member  of  the  corporation  when  the  liabilities  were  inonrred 
on  which  the  action  is  bronght,  bat  who  had  sold  oat  before  the  com- 
mencement of  Uie  action,  is  incompetent  for  interest. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Nevada. 

On  the  trial  of  this  canae  the  defendant,  a  corporation,  intro- 
duced three  witnesses,  who  testified  on  their  voir  dire  that  they 
were  members  of  the  corporation  in  1852,  when  the  liabilitias 
were  incurred  on  which  this  action  is  brought,  but  had  sold  out 
more  than  a  year  before  the  bringing  of  this  suit,  and  since  then 
had  no  interest  therein. 

The  plaintiff  objected  to  the  witnesses  being  examined,  as 
incompetent,  but  the  Court  oyerruled  the  objection,  and  per- 
mitted the  witnesses  to  be  examined,  imder  uie  plaintiff's  ex- 
ception. Judgment  was  rendered  for  defendant.  Plaintiff 
moved  fox  a  new  trial,  which  was  overruled,  and  plaintiff 
appealed. 

Dunn  ^  Huppy  for  Appellant. 

Cited  Prac.  Act,  Sees.  421,  422;  Stat.  1850,  p.  350,  Sec.  32; 
p.  347,  Sec.  4;  p.  206,  Sec.  20;  Bamsiead  v.  Empire  Mining  Co., 
5  Cal.  299;  Watson  v.  Li^xm  Bridge  Co.,  2  Shep.  201;  Andros- 
coggin  B.  v.  Bragg,  11  N,  H.  102;  MxO,  Dam  Foundry  v.  Hovey, 
21  Pick.  437;  Bank  U.  S.  v.  Dalian,  4  Dana,  474;  CasOeman  v. 
Holmes,  4  J.  J.  Marshall  1;  Spear  v.  Crawford,  14  Wend.  20; 
Peck  V.  Mayor  of  N,  F.,  3  C3owen,  489;  Worrell  v,  Judson,  6 
Barb,  S.  C.  Bep.  210;  Bank  v.  Wycoff,^  Dall.  151;  BouXh  v. 
AgricuUaral  Bank,  12  S.  &M.  (Miss.)  B.  161;  Hall  v.  Corey,  5 
Georgia  E.  239;  McFairland  v.  Trilon  Ins.  Co.,  4 Denio,  892;  far- 
mers' and  Mech,  Bank  v.  Champlain  Trans.  Co,,  18  Verm.  131; 
Ilazyy.  While  Pigeon  Sugar  Co.,  1  Doug.  193;  Porter  v.  Bank  of 
BuOand,  19  Venn.  410. 

Buckner  d:  Hill,  for  Bespondent. 

The  law  of  1850  must  govern  this  case,  by  which  stockholders 
are  only  liable  to  the  extent  of  their  stock.  The  witnesses,  hav- 
ing sold  out,  had  no  interest  in  the  result  of  this  action.  (An- 
gell  &  Ames  on  Corp.  p.  657,  Sec.  652.)  The  statute  of  1853 
cannot  apply,  as  by  its  terms  old  corporations  remained  under 
the  Act  of  1850,  unless  they  choose  to  avail  themselves  of  the 
provisions  of  the  Act  of  1853. 

To  have  excluded  the  evidence  of  the  witnesses,  it  should 
have  been  shown  that  the  property  of  the  corporation  was  not 
suiHcient  to  pay  the  claim  of  the  plaintiff. 

1.  Approved  Jiok.  Hill  C.  Co.  y.  Woodbury^  14  Cal.  266;  Blew  v.B.E.dkA,  W.dkM,  Co., 
dO  Cal.  615;  CwKira  Vnta  R.  &.  Co.  ▼.  Mou,  2a  Cal.  829. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DE17FELDT.    Mr.  Chief  Justice  Mubbat  coucurred.      • 

[81]  *The  defendant  is  a  corporation.  Three  witnesses  were 
introduced  on  its  behalf,  who  were  members  of  the  cor- 
poration at  the  time  the  liabilities  were  incurred  for  which  this 
action  was  brought. 

By  the  fifteenth  section  of  the  Act  of  1863,  "  to  provide  for 
the  formation  of  corporations,"  the  liability  of  tiie  stockholder 
continues  for  ''all  debts  contracted  during  the  time  that  h« 
was  a  stockholder." 

The  witnesses  were  therefore  incompetent,  by  reason  of  their 
interest,  and  the  objection  to  their  evidence  should  have  been 
sustained. 

The  judgment  is  reversed  and  the  cause  remanded. 


DEN  V.  DEN  BT  AL. 

PtJBEJO  Oysickr,  Pbxbuhftiosb  18  TO  AxTCBOBiTY. — All  ofBoer  wHl  not  be  pre- 
samed  to  have  exceeded  his  atxthoriiy,  espedfiUy  the  officer  of  a  foreign 
government. 

Ideu. — ^AuTHosirr  to  Gbakt  Mission  Laiom. — Prima  facU,  the  Governor 
of  California  under  the  Mexican  dominion,  had  the  power  to  make  a 
grant  of  Mission  lands  to  an  indiridnal,  and  a  demurrer  to  a  complaint 
setting  forth  such  a  grant,  on  the  ground  of  want  of  authority  lu  the 
Governor,  is  not  sustainable. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
County  of  Los  Angeles. 

The  complaint  sets  forth  that  in  1846,  Pio  Pico,  then  Consti- 
tutional Governor  of  California,  gave  a  nine  years  lease  to  the 
defendants,  N.  A.  Den  and  D.  A.  Hill,  of  the  Mission  of  Santa 
Barbara,  in  the  present  county  of  the  same  name,  on  certain 
conditions  for  the  return  of  the  stock,  etc.,  on  the  Mission 
lands,  at  the  end  of  the  term.  That  subsequently,  and  on  the 
10th  of  June,  1846,  Pio  Pico,  as  Governor,  in  consideration  of 
the  sum  of  $7,500,  needed  by  the  Mexican  government,  for  the 
purpose  of  defending  the  country,  as  set  forth  in  the  grant,  a 
copy  of  which  is  annexed  to  the  complaint,  granted  the  Mission, 
with  the  reversion  of  all  its  lands,  stock  and  property,  excex^t 
the  church,  to  the  plaintiff,  Bichard  S.  Den,  subject  to  the  lease 
of  defendants;  that  t1;ie  term  of  the  lease  has  expired,  and  that 
plaintiff  has  demanded  a  return  of  the  stock  of  the  defendants 
according  to  the  terms  of  the  lease;  that  defendants  have 
wholly  refused  so  to  do,  and  that  the  value  of  the  stock  is  $50,- 
000,  for  which  plaintiff  prays  judgment. 

The  defendajits  in  their  answer  after  a  general  denial,  deny 
specially  that  the  grant  of  plaintiff  was  executed  or  delivered 
until  long  after  the  dominion  over  the  lands  had  passed  from 
the  Mexican  nation;  they  deny  the  right  of  the  Governor  at  the 
date  of  the  grant,  or  at  any  subsequent  time,  to  grant  the  land 
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on  credit;  they  deny  his  right  to  grant  Mission  lands  on  any 
terms,  the  title  to  the  same  being  in  members  of  the  Catholic 
Church  as  trustees,  or  in  the  Mission  Indians;  and  they  aver 
the  grant  to  be  void  for  uncertainty  of  description  as  well  as 
want  of  authority  in  the  Governor. 

The  plaintiff  demurred  to  the  answer  as  irrelevant,  and 
on  the  ground  *that  the  defendants  were  estopped  by     [82] 
their  lease  from  making  such  defense. 

After  filing  of  plaintiff's  demurrer,  the  defendants  moved  to 
dismiss  the  complaint,  which  was  argued  with  the  demurrer. 
The  Court  sustained  the  defendant's  motion  and  dismissed  the 
complaint  under  plaintiff's  exception.    Plaintiff  appealed. 

J.  Eartnum,  for  Appellant. 

1.  The  defendants  oy  answering  the  complaint,  waived  their 
right  to  move  to  dismiss  it. 

2.  It  was  the  duty  of  the  Court  before  entertaining  any  such 
motion  to  dispose  of  the  issue  of  law  made  by  the  demurrer. 

3.  The  issue  made  by  defendants'  motion  was  one  of  fact,  re- 
quiring proof,  and  entitling  either  parir^  to  a  juiy. 

4.  The  defendants  were  estopped  &om  znaking  the  defense 
set  up  by  them,  by  having  accepted  a  lease  of  the  land  from 
Pico,  and  having  enjoyed  we  benefits  of  it  for  oine  years. 

Long,  Judah  £  Dwnlap,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
DENFELDT.    Mr.  Chief  Justice  Mubbay  concurred. 

The  action  of  the  Court  may  be  considered  as  sustaining  a 
demurrer  to  the  declaration,  because  either  the  motion  to  dis- 
miss may  have  been  treated  as  a  demurrer,  or  the  plaintiff's  de- 
murrer to  the  answer  may  have  been  first  visited  upon  the  bill. 

Viewing  it  in  this,  the  most  favorable  light  for  the  defense, 
the  decision  of  the  District  Court  was  erroneous.  Prima  facie, 
the  Governor  of  California  under  the  Mexican  dominion  had  the 
power  to  make  the  lease  and  grant  set  out  in  the  bill,  under  the 
general  doctrine  that  an  officer  will  not  be  presumed  to  have 
exceeded  his  authority,  especially  the  officer  of  a  foreign  gov- 
ernment. If  there  are  any  facts  or  reasons  to  overcome  this 
presumption,  they  should  be  shown. 

There  is  no  brief  or  argument  on  the  part  of  the  respondents 
filed  in  this  case;  consequently  there  is  nothing  tending  to 
show  the  invalidity  of  the  grant  on  which  the  plaintiff  rests  his 
claim. 

The  judgment  is  reversed  and  the  cause  remanded. 
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PALMER  V.  TRIPP'S  ADMH. 

WrcNBSs,  CoupETBHCZ  OF. — In  an  action  against  the  endorser  of  a  note, 
where  demand  and  notice  are  not  averred,  but  where  it  is  averred  that 
the  maker  paid  the  endorser  the  value  of  the  note,  and  that  the  endorser 
agreed  to  pay  it,  the  maker  of  the  note  is  not  a  competent  witness  to 
prove  those  facts. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. .  '  . 

The  error  assigned  appears  in  the  opinion  of  the  Court.   . 

[88]      *C.  Temple  EmmeU,  for  Appellant. 

The  interest  of  Mowiy  W.  Smith,  the  maker  of  the 
note,  is  direct  to  effect  a  recovery  in  this  action.  {Shiras  y. 
Morris f  8  Cowen,  60;  S?iaw  v.  Davis,  5  Cal.  466;  O'Connor  v. 
Hammond,  Jan.  T.  1856,  Sup.  C.  Cal.;  1  Phillips'  Ev.  110; 
Backus  V.  Wilson,  6  Cowen,  471;  Conrad  v.  Keyser,  5  Serg.  & 
R.  371.) 

J.  8,  dovery  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.    Mr.  Chief  Justice  Mubbay  concurred. 

The  defendants'  testator  is  charged  in  the  declaration  as  the 
endorser  of  a  promissory  note.  There  is  no  averment  of  de- 
mand and  notice.  In  order,  however,  to  remove  the  necessity 
of  demand  and  notice,  it  is  averred  that  the  endorser  received 
from  the  maker  of  the  note  a  conveyance  of  a  large  amount  of 
property,  greater  in  value  than  the  amount  of  the  note,  and 
upon  the  express  stipulation  that  he  should  pay  the  note.  To 
prove  this  averment,  the  maker  of  the  note  is  called  as  a  witness, 
and  admitted  to  testify  against  the  objection  of  the  defendant. 

It  now  is  insisted  that  he  is  a  competent  witness;  that  his  in- 
terest is  equally  balanced.  This  is  evidently  a  mistaken  posi- 
tion. Ordinanly  the  maker  is  a  good  witness  against  the 
endorser,  because  he  is  liable  at  all  events,  either  to  the  holder, 
or  if  the  endorser  pays  the  holder,  then  to  the  endorser.  But 
here  the  case  is  not  of  that  ordinary  class.  No  demand  was 
made  on  the  maker,  and  notice  given  to  the  endorser;  so  that 
the  latter  is  not  liable  except  upon  the  state  of  facts  shown  in 
the  declaration,  which  directly  charges  that  the  maker  has 
already  paid  the  endorser,  and  the  latter  has  imdertaken  to  pay 
the  note.  If  the  holder  can  recover  at  all,  it  must  be  upon 
proof  of  these  facts;  the  result  of  such  a  recoveiy  is  to  have 
conclusive  record  evidence  of  the  facts  alleged  which  would 
necessarily  bar  the  endorser  from  a  recovery  against  the  maker. 
For  wh^  in  a  suit  of  this  kind,  it  is  shown  that  the  maker  has 
paid  the  endorser,  and  that  upon  this  fact  alone  the  recovery 
depended,  it  is  conclusive  against  the  parties  to  the  suit,  and  the 
maker  could  not  be  compelled  to  pay  again. 
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The  interest  of  Mowry  W.  Smith  was  therefore  distinct  and 
palpable,  and  he  should  nave  been  excluded. 

For  this  reason  the  judgment  is  reyersed,  and  the  cause  re- 
manded. 


JOHNSTON  V.  DOPKINS  et  al. 

i^  Appjuir-lHTEBLOcuTOBiT  Obdbss,  HOW  BxTZEWABiiS.  —  An  Order  settmg 
aside  the  nport  of  a  referee  appointed  to  take  an  acoonnt,  is  merely  in- 
terlocntory,  and  is  not  the  subject  of  appeal  before  final  jndgm^t  or 
decree. 

*The  appeal  was  taken  by  the  plaintiff  in  this  cause,     [84] 
irom  an  order  setting  aside  the  report  of  a  referee  to  take 
an  account,   and  t£e  judgment  entered  thereon  in  favor  of 
plaintiff. 

Mager  S  Sharp^  for  Appellants. 

Bristol  <k  Spencer y  for  Bespondents. 

Mr.  Justice  HEiDKWJfisLDT  deliyered  the  opinion  of  the  Court.. 
Mr.  Justice  Tbbbt  concurred. 

Where  a  referee  is  appointed  merely  to  take  an  account  be- 
tween two  parties,  he  bears  simply  the  relation  to  the  Court  in 
which  the  case  is  pending,  of  a  master  in  chanceiy  under  the 
English  system.  His  report,  stating  the  account,  may  be  ex- 
cepted to,  and  the  exceptions  sustained,  or  oyerruled;  but 
whatever  may  be  the  order  of  the  Court  upon  them,  such  order 
is  merely  interlocutoiy,  and  is  not  the  subject  of  appeal  be- 
fore final  judgment  or  decree;  after  final  decree  the  action  of 
the  Court  may  be  reviewed.  This  is  a  totallv  different  case  from 
that  of  a  referee  appointed,  in  the  stead  of  tne  Court,  to  try  and 
determine  the  cause. 

Appeal  dismissed. 


PEOPLE  EX  BEL.  PAIR  V.  COLTON. 

OiBiov,  TsBM  ov  ON  Obqakizaixor  ov  Courtt. — ^Where  the  Act  organizing  a 
connty  provides  for  the  term  of  office  of  the  officers  first  elected,  bnt 
makes  no  provision  as  to  their  sncces^rs,  the  duration  of  the  term  of 
the  latter  is  governed  by  the  general  law. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  District, 
County  of  Siskiyou. 

Action  for  the  usurpation  of  the  office  of  Sheriff  of  Siskiyou. 
The  agreed  statement  shows  that  at  an  election  held  on  the  first 
Monday  of  May,  1852,  in  pursuance  of  an  Act  to  establish  the 
county  of  Siskiyou,  approved  March  22d,  1852,  C.  McDermit 
was  elected  sheriff  of  the  county  and  ivas  duly  qualified,  and 

r I 

1.  ated  Boktr  y.  BoJber,  10  CJAl.  028;  Gimmy  v.  Dowm,  32  Ctl.  637. 
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assumed  the  office  May  12th,  1852.  That  at  a  general  election 
held  September  7th,  1853,  the  defendant  Colton  was  elected 
sheriff,  and  that  he  £led  his  bond  and  was  duly  qualified  on  the 
20th  of  September;  but  that  McDermit  retained  the  office  till 
"M&j  12th,  1854,  when  Colton  assumed  it.  That  at  a  general 
election  held  September  6th,  1855,  the  relator  Fair  was  elected 
sheriff,  and  was  duly  qualified  on  the  25th  of  September,  and 
claimed  to  be  entitled  to  the  office  from  the  first  Monday  of 
October  following,  and  made  formal  demand  for  delivery  of  the 
office  NoYcmber  5th,  1855,  which  was  refused,  the  defendant 
claiming  to  be  entitled  to  the  office  till  May  12th,  1856.  Judg- 
ment was  entered  in  the  District  Court  for  the  defendant. 
Plaintiff  appealed. 

[85]         *E(hoard8  ^  EngUsh,  for  Appellant. 

The  Act  organizing  Siskiyou  county  provides  tbat  the 
officers  chosen  under  that  Act  shall  hold  for  two  years,  and  until 
their  successors  are  qualified,  and  that  tiieir  successors  should 
be  elected  at  the  general  election  preceding  the  expiration  of 
their  terms  of  office.  Nothing  is  said  as  to  the  duration  of  the 
term  of  their  successors,  which  is  therefore  left  to  the  operation 
of  the  general  law,  fixing  the  time  when  those  elected  to  office 
shaU  enter  upon  the  duties  thereof .  The  term  of  defendant's 
office  is  nowhere  fixed,  except  by  the  general  law  which  provides 
that  the  relator  shall  enter  upon  the  duties  of  his  office  on  the 
first  Monday  of  October  following  his  eleecti<Hi;  while  McDermit 
was  expressly  entitled  to  two  full  years  by  the  special  Act  organ- 
izing the  county. 

Long,  Jvdah  &  Ihmlc^,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  bj  Mr«  Justice  TebbtJ 
Mx.  Chief  Justice  Mubbay  concurred. 

The  Act  to  organize  the  county  of  Siskiyou,  passed  March, 
1852,  provided  that  the  county  officers  eleeted  under  tibat  Act 
should  hold  office  for  two  years,  and  until  their  successors  were 
elected.  The  Act,  however,  made  no  provision  as  to  the  dura- 
tion of  the  term  of  their  successors.  It  follows  iliat  this  must 
bo  governed  by  the  general  law  concerning  offices,  which  pro- 
vides that  county  officers  shall  enter  upon  the  duties  of  office  on 
the  first  Monday  of  October  succeeding  the  election. 

The  relator  having  been  elected  sheriff  of  said  county  on  the 
5th  of  September,  was  entitled  to  the  office  from  the  first  Mon- 
day of  October,  1855. 

The  judgment  of  the  Court  below  is  reversed  with  costs. 


NEWHALL  ET  AL.  V.  PROVOST  et  al. 

AMENBBfETnp  TO  Shebift'b  Betubk. — ^A  Bheriff  has  no  right,  after  making 
a  return,  to  amend  so  as  to  affect  rights  which  have  already  vested. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District. 
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The  plaintiffs  filed  their  bill  of  foreclomire  of  a  mortgage  made 
by  defendants  to  P.  W.  Page,  and  by  him  assigned  to  pEiintiffs, 
Slay  3d,  1855.  The  defendants  admit  the  execution  of  the  note 
and  mortgage,  bat  set  up  in  their  answer  that  they  have  been 
gamisheed  in  two  several  suits  of  ScMoss  ei  al.  ▼.  Page,  Bacon  d: 
Co. ;  and  Chldstein  ei  oZ.  v.  Page,  Bacon  S  Co, 

Schloss  and  others,  and  Goldstein  and  others,  intervene,  and 
aver  that  their  writs  of  attachment  were  served  on  the  def  end« 
ants  on  the  same  day  amd  at  an  earlier  hour  than  the 
assignment  of  the  note  and  mort-^^age  to  plaintiffs  by  F.      [86] 
W.  Page,  and  that  they  have  obtained  judgment  in  their 
several  suits. 

The  cause  was  referred  by  eonsent  to  a  referee  to  hear  the 
same  and  report  a  judgment.  The  referee  finds  upon  the  evi- 
dence that  the  attachments  of  the  interveners  were  served  on 
defendants  between  the  hours  of  10  and  11  a.  m.,  and  that  the 
assignment  by  Page  to  plaintiffs  was  made  at  2  p.  u.  of  the  same 
day.  On  the  trial  before  the  referee,  the  plaintiffs  objected  to 
the  introchiddon  of  the  sheriff's  returns  on  the  attachment,  as 
res  inter  alioa  acta^  and  for  further  cause  that  the  returns  had 
been  amended  by  an  order  of  the  Superior  Court,  in  which  the 
actions  of  the  intervenors  were  broufifht,  after  notice  to  all  par- 
ties; which  objections  were  overruled  by  the  referee.  The 
plaintiff  then  offered  to  read  in  evidence  the  affidavits  of  the 
sheriff  on  an  explication  in  the  several  suits  of  the  intervenors, 
upon  which  the  returns  were  amended  by  the  Court,  and  to 
show  the  contradictions  in  the  affidavits;  and  also  to  show  by 
the  defendant  Provost  and  others,  that  the  attachment  was  not 
served  on  him  till  4  p.  m.  on  May  3d.  The  referee  excluded  the 
affidavits  and  evidence,  on  the  ground  that  it  tended  to  impeach 
the  return  of  the  sheriff;  to  which  ruling  plaintiffs  excepted. 
The  referee  reported  a  decree  of  foreclosure  and  sale,  and  that 
the  attaching  creditors  of  Page,  Bacon  &  Co. ,  intervenors  in  this 
suit,  be  paid  out  of  the  proceeds  of  sale,  and  have  execution 
against  defendants  for  anv  deficiency  of  the  amount  due  on  the 
mortgage,  and  that  the  plaintiffs  take  nothing  by  their  bill,  and 
pay  the  costs.  Plainti&  moved  for  a  new  trial.  Overruled  and 
decree  entered  according  to  report.     Plaintiffs  appealed. 

Hoge  and  Labati,  for  Appellimts. 

The  referee  erred  in  refusing  to  allow  plaintiffs  to  show  that 
the  sheriff's  return  had  been  amended.  No  amendment  cutting 
off  the  rights  of  a  party,  as  the^  were  under  the  original  return, 
can  be  properly  allowed,  and  if  made,  cannot  affect  the  rights 
of  the  party.  {Emerson  v.  Upton,  9  Pidc.  167;  Fairfield  v.  Paine, 
23  Maine,  505;  Bannister  v.  ffigginson,  15  Maine,  77;  Williams 
V.  BracJceity  8  Mass.  240;  Mead  v.  Osgood,  7  Greenl.  146;  Bbvey 
y,  Waite,  17  Pick.  197;  Bavoman  v.  Stark,  6  N.  H.  460;  Haven  v. 
Snow,  14  Pick.  31;  MiUer  v.  Shackelford,  4  Dana,  264;  Berry  v. 
Spear,  1  Shep.  187;  Wdlcie  v.  EaU,  15  Conn.  32.) 
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E,  Cook,  for  Interyenors,  Bespondents. 

The  return  of  the  aheriff  cannot  be  impeached  in  this  action, 
and  the  only  recourse  of  the  injured  party  is  against  the  sheriff 

and  his  sureties.    {Umi^  States  y. ,  1  McLean  C.  C.  B.  246; 

GoodaU  Y.  Stewart  2  Hen.  &  Mum.  Yirg.  B.  105;  Trigg  v.  Lewis* 
Executors,  3  Little  Ken.  B.  129;  DeUer  v.  Boberts,  13  Serg.  & 
Bawle,  64:  Blythey.  Richards,  10  Serg.  &  Bawle,  261,  2m;Sto<ms 
v.  Kelsey,  2  Paige,  418;  Stinson  v.  Snow,  1  Fairfield,  10  Maine 
B.  263;  Buckminsler  y.  Appleby,  8  N.  H.  546;  Badges  y.  Laird, 

10  Ala.  B.  678;  Comp.  L.  p.  97,  98,  sees.  6  to  9.) 
[87]  *The  cases  cited  in  regard  to  amended  returns,  are  at- 
tachments on  real  estate,  and  it  also  appears  affirmatiyely 
from  the  cases  that  the  sheriff  had  nothing  to  amend  by,  except 
from  memoiy.  In  this  case  the  amendment  was  allowed  by 
.order  of  Court  after  notice  to  the  parties  to  this  suit. 

The  opinion  of  the  CJourt  was  deliyered  by  Mr.  Justice  Het-* 
insiTFELDT.    Mr.  Justice  Tebbt  concurred. 

It  is  unnecessary  in  this  case  to  consider  whether  a  sheriff's 
return  in  one  action  can  be  impeached  in  another  suit  by  a 
stranger  to  the  first  action.  It  is  yeiy  certain  that  the  sheriff 
had  no  right  after  making  a  return  to  amend  it  so  as  to  affect 
rights  which  had  already  yested. 

The  case  must  go  back,  and  i^e  first  return  of  the  sheriff  must 
be  taken  as  conclusiye  as  against  Schloss  and  Goldstein,  as  far 
as  regards  the  rights  of  the  plaintiffs. 

Judgment  reyersed,  and  cause  remanded.. 


MOSES  V.  THOENE  et  al. 

pABTiBB  AaBiuniw  ov  ApFBAii  BoNO,  WBBK  MAT  Sus. — ^To  «nftble  the  as* 
Bignee  of  a  judgment  to  one  on  the  appeal  bond  filed  in  the  cause,  he 
muBt  haye  an  assignment  of  the  bond. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis» 
trict. 

The  plaintiff  brought  his  action  in  September,  1854,  on  an 
appeal  bond  filed  in  the  case  of  M.  T.  O'Connor  y.  John  Stack  et 
at.,  by  the  defendants.  The  plaintiff  alleged  and  proyed  final 
judgment  in  that  case  against  the  defendants,  and  assignment 
of  the  judgment  to  him  by  M.  T.  O'Connor,  the  judgment 
creditor;  no  assignment  of  the  bond  to  plaintiff  was  alleged  or 
proyed,  but  the  assignment  of  the  judgment  uses  these  word: 
"secured  by  appeal  bond  of  Isaac  N.  Thome  and  Bobert  T. 
Bidley  as  securities."  The  Court  below  allowed  the  plaintiff, 
imder  the  objection  of  defendants,  to  put  in  eyidence  the  as- 
signment of  judgment,  and  gaye  judgment  for  plaintiff.  De- 
fendant moyed  for  a  new  trial,  which  was  oyerruled,  and  def end« 
ant  appealed. 


[Sup.  Ct.  Thompson  r.  "Williams.  88 

Wm.  H,  Ehodes,  for  Appellant. 

Cited  Gordon  v.  Brown,  3  H.  &  M.  219;  Strand  v.  EoweU,  2 
Pen.  649;  Niaon  v.  Vicketj,  2  Pen.  676. 

The  bond  given  is  not  a  mere  incident.  It  is  a  new  contract 
between  different  parties,  and  defeasible  on  certain  conditions. 
It  is  in  no  sense  a  mere  security  for  the  judgment,  but  is  an  in- 
dependent obligation  entered  into  for  the  purpose  of  testing  a 
question  of  law,  and  does  not  pass  by  assignment  of  the  judg- 
ment. 

E.  Cook,  for  Respondent. 

'^'The  assignment  of  the  judgment  refers  to  the  bond,  [88] 
and  carries  it  with  it.  The  bond,  when  filed,  became 
part  of  the  record  in  that  case,  and  passed  with  the  judgment, 
as  much  as  the  assignment  of  a  note  carries  with  it  the  mort- 
gage, the  latter  being  merely  incident  to  the  debt.  (Jackson  v. 
Blodge,  5  Cowen,  202;  Patterson  y.  HuU,  9  Cowen,  747;  Cathcart's 
Appeal,  13  Harris,  Penn.  416.  and  cases  there  cited.) 

The  opinion  of  the  Court  was  deliyered  by  Mr.  Justice  Het- 
DENFELDT.    Mr.  Chief  Justice  Murray  concurred. 

There  was  no  right  of  action  in  the  plaintiff  in  his  own  name. 
To  entitle  him  to  bring  this  suit,  he  should  have  had  an  assign- 
ment of  the  bond.  The  assignment  of  the  judgment,  while  it 
may  give  him  equitable  rights  to  avail  himself  of  the  security 
afforded  by  the  bond,  cannot  confer  the  right  of  bringing  a 
common  law  action  upon  it. 

The  reason  why  a  mortgage  follows  the  transfer  of  a  note 
which  it  secures,  is  because  a  foreclosure  is  only  sought  in 
equity. 

The  judgment  is  reversed. 


THOMPSON  ET  AL.  V.  WILLIAMS  et  al. 

>  Injunotiok,  Authobztt  ov  Court  to  Award. — ^The  grant  of  authority  to 
the  County  Judge  to  award  injunctions  in  oases  brought  in  the  District 
Court,  is  a  mere  power  to  issue  mesne  process  auxiliary  to  the  proper 
jurisdiction  of  the  District  Court,  and  is  not  trenching  upon  it. 

'  Idbx . — AuTHOBnr  of  County  Jitdob. — There  is  no  prombition  in  the  Con- 
stitution to  this  grant  of  authority  to  the  County  Judge,  and  the  impli- 
cation is  decidedly  in  Cavor  of  its  exercise. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

This  was  an  appeal  taken  from  an  order  granting  an  injunc- 
tion in  the  District  Court,  made  by  the  County  Judge  of  Nevada 
County,  enjoining  the  defendants  and  their  agente,  etc.,  from 
interfering  with  uie  plaintiffs'  dam  or  water  privileges. 

1.  cited  Creanor  ▼.  A^ebon,  23  Gal.  468. 

3.  DlMpproT«d  in  ptrt,  PeopU  r.  Provinet,  Zi  Csl.  090, 681;  cited  State  Sovtrelgnty,  S.  d 
r.  R,  B,  Co,  T.  StockUm^  41  Cal.  163. 
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The  injunction  was  granted  on  the  return  of  an  order  to  show 
eause,  and  after  examination  of  witnesses  on  the  part  of  defend- 
ants and  plaintiffs,  and  argument  of  counsel. 

Dunn  <t  Hupp,  for  Appellants. 

The  County  Judge  has  no  constitutional  power  to  grant  an 
injunction,  that  being  a  judicial  act;  and  the  action  of  the  Judge 
of  the  County  Court  was  coram  non  jiidice. 

(Constitution,  Title  Judiciary;  Brock  v.  Herrick,  5  Cal.  279; 
Parsons  v.  Tuol.  Co.,  5  Cal.  43.  Also,  Hudson  v.  Caulfield,  and 
Heid's  Heirs  v.  McComack,  Cal.  B.) 

Churchman  db  Bdden,  for  Besx>ondent8. 

[89]         *Mr.  Justice  H^tdenfsldt  delivered  the  opinion  of  the 
Court.    Mr.  Justice  Tebbt  concurred. 

Objection  is  made  to  the  power  of  the  County  Judge  to  grant 
injunctions.  The  Constitution,  after  fixing  and  limiting  the 
power  of  this  official,  as  Judge  of  the  County  and  Probate 
Courts,  and  Court  of  Sessions,  adds  that  "  he  shall  perform 
such  other  duties  as  shall  be  required  by  law." 

The  jurisdiction  of  each  of  the  Courts  estiablished  by  the  Con- 
stitution is  specifically  pointed  out  by  that  instrument,  and  we 
have  repeatedly  held  that  the  Legislature  has  no  power  to  alter 
the  Constitutional  boundaries. 

But  the  grant  of  authority  to  the  County  Judge  to  award  in- 
junctions in  cases  brought  into  the  District  Court,  is  not 
trenching  upon  the  limits  of  jurisdiction  of  any  of  the  Courts. 
It  is  a  mere  power  to  issue  a  process  auxiliaiy  to  the  proper 
jurisdiction  of  the  District  Court.  The  County  Judge  does  not 
try  or  decide  the  case,  nor  does  any  Court  of  which  he  is  Judge 
take  jurisdiction  of  it;  he  only  issues  a  mesne  process.  In  the 
revenue  cases,  decided  at  the  Januaiy  Term,  1854,  4  Cal.  B., 
we  held  that  the  Legislature  possessed  every  power  not  pro- 
hibited to  it  by  the  Constitution,  either  expressly  or  by  clear 
implication. 

There  is  evidenUy  no  express  prohibition  to  their  grant  of 
this  authority  to  the  County  Judge,  and  the  implication  is  de- 
cidedly in  favor  of  its  exercise,  from  the  requirement  upon  him 
*'to  perform  such  other  duties  as  shall  be  required  by  law;" 
this  latter  clause  distinctly  implying  that  duties  other  than 
those  prescribed  in  the  Constitution  may  be  imposed  upon  him. 
In  Burgoyne  v.  San  Irancisco,  5  Cal.  9,  in  giving  a  construction 
to  this  clause,  we  held  that  the  duties  which  may  be  thus  addi- 
tionally imposed  must  be  of  a  judicial  or  quasi  judicial  char- 
acter, and  this  I  apprehend  can  be  the  only  limitation  upon 
them  so  long  as  they  do  not  usurp  the  constitutional  juris- 
diction of  any  other  Court. 

Upon  the  facts  of  the  case  as  disclosed  in  the  bill  and  answer 
and  testimony,  we  see  no  sufficient  reason  to  disturb  the  in- 
junction before  a  trial  has  been  had  upon  the  merits  of  the 
case.    Order  affirmed. 
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THE  PEOPLE  V.  KENT. 

Injunction  Iass  to  Bbstbain  Pathbkt  of  Pssbs  xh  Lottbbt. — ^Where 
salts  have  been  commenced  before  a  magistrate  against  the  drawers  of 
prizes  in  a  lottery,  to  forfeit  the  i)rize8  drawn  to  the  State,  under  the 
Btatnte,  a  bill  for  an  injunction  'against  the  owner  of  the  lottery,  to  re- 
strain him  from  disposing  of  the  prizes  until  the  decision  of  those  suits, 
will  properly  lie  in  the  District  Court. 

FoBF£iT0SE  or  Pbizes  Dbi^vn  in  Lottebt. — The  prizes  are  forfeited  as 
soon  as  drawn,  and  before  they  are  deliyered. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  Tuolumne. 

♦The  plaintiff,  by  the  District  Attorney,  £Qed  a  bill,  [90] 
the  character  of  which  is  stated  in  the  opinion  of  the 
Court,  and  praying  for  an  injunction  and  for  a  £nal  decree  that 
defendant  surrender  the  property  to  the  State,  if  judgment 
should  be  obtained  in  favor  of  the  people  in  the  suits  before  the 
magistrate. 

The  defendant  filed  a  demurrer,  which  was  overruled,  and 
decree  entered  against  him,  from  which  he  appealed. 

Bobinson,  BeaUy  dh  Sackett,  for  Appellants 
S.  P.  Barbery  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
Murray.  Mr.  Justice  Heydsnfeldt  and  Mr.  Justice  Tebbt  con- 
curred 

This  appeal  is  prosecuted  from  the  judgment  of  the  Court  be- 
low, upon  a  demurrer  to  a  bill  filed  to  prevent  the  defendant 
from  disposing  of  certain  articles  of  property,  set  up  in  a  lot- 
teiy  by  him  and  drawn  as  prizes  by  various  persons. 

Suits  had  already  been  commenced  before  a  magistrate  of  the 
county  against  the  prize  owners  by  fictitious  names,  (their  real 
ones  being  unknown,)  to  forfeit  the  articles  drawn  by  them  to 
the  State,  under  the  provisions  of  an  Act  entitled  ''An  Act  to 
prohibit  Lotteries,"  passed  March  11,  1861,  (Compiled  Laws, 
2B4,)  the  fourth  section  of  which  provides  that  **  all  sums  of 
money  and  other  valuable  things  drawn  as  a  prize,  or  share  of  a 
prize,  in  a  lottery,  or  device  in  the  nature  of  a  lottery,  by  any 
person  being  a  resident  or  inhabitant  of  the  State,  and  all 
money  or  other  valuable  things  received  by  any  person  by  rea- 
son of  his  being  the  owner  of  a  ticket,  etc*,  shall  be  forfeited  to 
the  State,"  etc. 

The  jurisdiction  of  the  District  Court  as  a  Court  of  Equity  in 
auxiliary  proceedings  of  this  character,  is  too  well  established 
to  be  disputed,  and  the  principle  that  a  Court  of  Equity  will  in- 
terfere to  protect  the  subject  pending  the  litigation,  is  equally 
familiar.  That  such  power  should  exist  and  be  exercised,  is 
more  imperative  when  we  take  into  consideration  the  fact  that 
Magistrates'  Courts  cannot  issue  injunctions. 

It  is  contended  by  the  appellant,  that  the  property  was  not 
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forfeited  until  actually  delivered,  and  that  inasmuch  as  the 
ticket  holders  could  not  have  maintained  an  action  for  the  arti- 
cles drawn  by  them,  by  reason  of  the  illegality  as  well  as  the  im- 
morality of  tiie  transaction — as  the  maxim  in  pari  delicto  potior 
est  conditio  poasidentia  would  have  applied— the  State  can  have  no 
higher  claims  against  the  defendants  than  they  would  have  had. 
The  State  is  not  subrogated  to  the  rights  of  the  ticket  holders. 
The  statute  is  carefully  drawn,  with  the  evident  intention  of 
meeting  every  ingenious  device  which  may  be  resorted  to,  for 
the  purpose  of  eluding  its  provisions.  It  provides  for  two 
cases:  first,  the  drawing  of  a  prize;  and  second,  the  receiving  a 
prize;  in  either  of  which  the  property  is  forfeited,  and  may  be 
recovered  by  the  State. 

Drawing  a  prize,  in  common  parlance,  is  the  ascer- 
[91]  tainment,  by  chance  *or  otherwise,  of  who  is  entitled  to 
a  particular  result,  or  a  particular  thing,  by  means  of 
some  pre-arranged  mode  of  ascertaining  the  result,  and  as  soon 
as  the  number,  which  entitles  the  ticket  holder  to  the  money  or 
article,  is  drawn  from  the  wheel,  or  otherwise  ascertained,  the 
prize  is  said  to  be  drawn;  then  the  consequences  of  the  law  at- 
tach, and  the  property  is  forfeited;  the  drawing  and  receiving 
are  independent  acts. 

It  is  no  answer  to  say  that  the  defendant  is  bound  in  common 
honesty  and  morality  to  return  the  money  to  the  ticket-holders, 
and  that  the  act  thus  forfeits  his  property,  for  which  the  statute 
makes  no  provision.  There  can  scarcely  be  any  obligation  of 
honor  or  honesty  moving  between  parties  who  contract,  in  the 
teeth  of  the  statute  prohibiting  the  act,  and  who  must  be  sup- 
posed to  have  understood  their  exact  relations  to  one  another. 

The  objections  to  the  decree  are  not  well  taken,  particularly 
as  it  does  not  appear  that  the  defendant  asked  leave  to  plead 
over,  but  suffered  final  judgment  on  demurrer  to  be  entered 
against  him. 

Judgment  affirmed,  with  costs. 


WILLIAMS  V.  SMITH. 

1  MA!n>AMns  TO  Shkbitf,  when  will  kot  Lie. — ^A  mandamns  wiU  not  lie  to 
compel  a  sheriff  to  make  a  deed  of  land  to  a  purchaser  at  execation 
sale,  who  refuses  to  pay  the  purchase-money,  on  the  ground  that  he  is 
entitled  to  it  as  oldest  judgment  and  execution  creditor;  especially  when 
there  is  an  unsettled  contest  as  to  the  priority  of  his  lien. 

■ 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Contra  Costa. 

This  was  an  application  for  a  mandamus  to  com]>el  Smith, 
the  sheriff,  to  nu^e  a  deed  for  land  bought  by  the  petitioner, 
Williams,  at  an  execution  sale,  under  three  executions  issued  on 

1.  ated  Harvey  y.  Fi»k,  9  OaL  M. 
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threejadgments,  one  in  favor  of  Williams,  another  in  favor  of 
one  Hook,  and  the  third  in  favor  of  one  Swain;  the  petitioner 
having  tendered  the  sheriff  his  fees  but  demanding  that  the 
purchase-money  should  be  credited  on  his  judgment.  On  the 
trial  of  the  right  of  the  petitioner  to  the  wnt  before  the  Court, 
it  appeared  tibat  there  was  a  question  whether  the  lien  of  peti- 
tioner's judgment  was  prior  to  the  attachments  of  the  two  other 
judgment  creditors,  which  the  Court  decided  in  favor  of  the 
petitioner,  and  gave  judgment  that  the  mandamus  issue  to  the 
sheriff,  who  appealed. 

H.  MUla,  for  Appellant. 

J.  F.  Williams,  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DZKWELjyr,    Mr.  Justice  Tsbby  concurred. 

A  mandamus  will  not  lie  against  a  sheriff  to  compel  him 
to  make  a  *deed  of  land  to  a  purchaser  at  execution  sale     [92] 
who  refuses  to  pay  the  purcnase-money  for  the  reason 
that  he  is  the  oldest  judgment  and  execution  creditor  and  enti- 
tled to  the  money;  eq>ecially  when  there  is  an  unsettled  contest 
as  to  the  question  of  lien. 

The  principle  involved  here  was  settled  in  the  case  of  The 
People  ex  rel.  Kohler  v.  Bays,  6  Cal.  66. 

Judgment  reversed. 


THE   PEOPLE   EX   bel.   THE   ATTOENET-GENEEAL  v.] 

PHCENIX. 

Sbebot,  no  Vaoaivot  in  Ofviob  of. — strictly  speaking,  there  can  be  no 
▼acancy  in  the  office  of  sheriff,  caused  by  the  death,  removal  or  resigna- 
tion of  the  incumbent;  for  upon  the  happening  of  such  an  event  the 
coroner,  by  operation  of  lav,  becomes  sheriff. 

CoBONZB,  maxs  ex  officio  Shxsiff. — The  coroner  only  holds  the  of&ce  of 
shenfF  ex  officio  until  the  appointment  of  a  nev  sheriff  by  the  board  of 
supervisors. 

SiATOTB,  Etfkgt  of  AiCENDMSMT. — ^A  general  statate,  controlled  in  some  of 
its  provisions  by  a  subsequent  special  statute,  is  revived  by  the  amend- 
ment of  the  latter,  intended  to  give  effiect  to  ^e  former;  and  though  the 
first  statute  gave  jurisdiction  to  a  Oourt  which  could  not  constitutionally 
exercise  it,  the  Act  becomes  effectual  by  an  amendment,  passed  still 
later,  transferring  the  jurisdiction  to  the  proper  body. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Cotmty  of  Amador. 

This  was  an  information  in  the  nature  of  a  qwo  loarrarUo, 
a^dnst  defendant,  Samuel  A.  Phonniy,  for  the  usurpation  of  the 
Office  of  sheriff  of  Amador  County. 

The  record  shows  that  one  Wm.  A.  PhoBuix  was  elected  sheriff 
of  that  county  in  July,  1854,  and  continued  to  hold  it  until  his 

1.  Qmuanl  provliioni  In  itatate  controled  by  ipeciftl,  cited  P§qpU  v.  WtlU,  U  CaL  339. 
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deai^,  on  August  12, 1855;  that  L.  Or.  lijan  was  then  the  coro- 
ner ol  the  conniy,  having  been  elected  for  the  same  term  with 
Wm.  A.  Phoenix;  and  it  is  claimed,  on  the  part  of  the  people, 
that  he  is  entitled  to  the  office  of  sheriff  by  operation  of  Law,  on 
the  death  of  the  sheriff.  On  the  15th  of  August,  1855,  the  de- 
fendant was  appointed  sheriff  by  the  board  of  supervisors,  and 
qualified  as  such,  and  retained  the  office  till  the  next  general 
election,  when  a  new  sheriff  was  elected,  who  assumed  the  office 
September  15, 1855. 

The  District  Court  entered  judgment  for  the  defendant^  from 
which  plaintiff  appealed. 

Wm,  T.  Wallace,  Attorney-General^  for  Appellant. 
Smith  &  Hardy,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY...  Mr.  Justice  Heiqdemi'eldt  and  Mr.  Justice  Tebst  con- 
curred. 

This  was  an  information,  in  the  nature  of  a  qyjo  war- 
[93]     rarUo,  filed  by  *the  Attorney-General  against  the  defend- 
ant, for  usurping  the  office  of  sheriff  of  Amador  County. 

The  office  had  become  vacant,  and  the  question  involved  is, 
whether  the  Coroner  of  the  county  succeeds,  or  the  Board  of 
Supervisors  have  power  to  appoint  a  successor.  The  solution 
of  this  question  must  turn  entirely  upon  the  construction  of  the 
various  statutes  on  the  subject. 

The  forty-seventh  section  of  an  Act  entitled  "  An  Act  to  sup- 
ply vacancies  in  office"  (passed  April  28, 1851,  page  247,  Com- 
piled Laws,)  provides,  "  When  any  vacancy  shall  occur  in  the 
office  of  Distnct  Attorney,  County  Clerk,  or  any  other  county 
offices,  except  of  the  County  Judge,  the  Court  of  Sessions  of  the 
county  shall  appoint  some  suitable  person  to  fill  such  vacancy 
until  the  next  general  election." 

On  the  29th  April,  1851,  by  the  fifty-fifth  section  of  an  Act 
concerning  Sheriffs,  page  720  of  the  Compiled  Laws,  it  was  pro- 
vided that,  "in  case  of  a  vacancy  in  the  office  of  Sheriff,  by 
death,  resignation,  or  otherwise,  the  powers  and  duty  of  the. 
Sheriff  shall  devolve  upon  the  Coroner  of  the  county,  and  shall 
be  executed  by  him  until  a  new  Sheriff  shall  be  elected  and 
qualified.'* 

Were  these  the  only  provisions  of  law  upon  the  subject,  it 
would  neoessarily  result  that  the  Act  of  April  29,  1851,  being 
subsequent  in  point  of  time  to  the  Act  of  April  28tii,  and  being 
special  in  its  character,  would  control  the  general  provisions  of 
the  latter  Act.  Lai  that  event  the  two  acts  would  be  construed 
in  pari  materioj  and  the  consequent  deduction  must  foUow,  that 
the  Court  of  Sessions  were  authorized  to  supply  all  vacancies  in 
the  county  offices,  except  in  the  office  of  t)Qunty  Judge  and 
Sheriff,  the  latter  of  which  must  be  filled  by  succession  of  the 
Coroner.  But  the  second  section,  first  quoted,  has  been 
amended  by  the  second  section  of  an  Act  passed  May  17,  1853, 
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page  773,  Compiled  Laws,  which  proTides .  that  "  The  fifty-fifth 
section  of  an  Act  conoeming  Sheriffs,  etc.,  is  amended  so  as  to 
read  as  follows:  In  case  of  a  vacancy  in  the  office  of  Sheriff, 
the  powers  and  duty  shall  devolve  upon  the  Coroner  of  the 
county,  and  be  executed  by  him  imtil  a  new  Sheriff  shall  be  ap- 
pointed or  elected,  etc." 

It  will  be  observed  that  the  only  amendment  or  difference  be- 
tween this  and  the  original  section  is  in  the  employment  or  in* 
terpolation  of  the  word  appointed.  Before  the  x>assage  of  thii? 
Act,  there  was  no  power  of  appointment  in  the  Court  of  Ses- 
sions, except  in  case  of  a  vacancy  in  the  office  of  Coroner  and 
Sheriff  both. 

Strictly  speaking,  there  could  be  no  vacancy  in  the  office  by 
reason  of  the  death,  removal  or  resignation  of  the  incumbent, 
for  upon  the  happening  of  such  an  event,  the  Coroner,  by  oper- 
ation of  law,  became  Sheriff,  and  there  was  no  interregnum  or 
liiatus.  This  rule  is  not  altered  by  the  section  last  quoted,  ex- 
cept so  far  as  it  relates  to  the  duration  of  the  Coroner's  tetm  as 
Sheriff;  or,  to  speak  more  properly,  the  time  for  which  the 
Coroner  is  allowed  or  required  to  perform  the  duties  of  Sheriff. 

The  last  section  is  governed  by  the  provisions  of  the  forty- 
seventh  section  of  the  Act  first  quoted,  which  vests  the 
power  of  apjwintment  in  *  the  Court  of  Sessions,  and  the     [94] 
use  of  this  word  so  far  alters  the  tenure  or  duration  of 
the  office,  that  the  Coroner  can  only  discharge  the  duties  until 
the  Court  of  Sessions  act  upon  the  subject  of  the  vacancy. 

The  Act  of  February  28,  1855,  as  well  as  the  twentieth  section 
of  the  Act  of  the  20th  of  March,  1855,  "  To  create  a  Board  of 
Supervisors  in  the  various  coimties  of  ttds  State,"  have  no  bear- 
ing on  this  question,  further  than  to  transfer  this  power  of  ap- 
pointment from  the  Court  of  Sessions,  a  tribunal  that  could  not 
constitutionally  exercise  the  power,  and  confer  it  upon  the  Board 
of  Supervisors. 

Judgment  affirmed,  with  costs. 


DOW  NEB  V.  LENT  et  al. 

Pilot  Gommibsionebs,  Jttsisdiction  ov.— The  Board  of  Pilot  Commissioners 
is  a  9ua«i  mdicial  body,  entrasted  with  duties,  the  performance  of  which 
requires  the  exercise  of  judgment  and  discretion;  and  its  members  are 
not  civilly  answerable  for  their  acts  as  such. 

.1  OsnciAii  DisGBEnoN  Pbotbctxd  by  Law. — ^Wherever  the  law  is  obliged 
to  trust  iS  the  sound  judgment  and  discretion  of  an  officer,  public 
policy  dexnands  that  he  should  be  protected  from  any  consequences  of 
an  erroneous  judgment. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  complaint  sets  forth  that  the  plaintiff  was  duly  appointed 
and  qualified  as  a  pilot  for  the  port  of  San  Francisco,  on  June 
17th,  1854.    That  on  the  27th  of  July  following,  the  defendants, 

1.  Cited  People  Y.  Marin  Co.,  10Cal.S45« 

101 


95  '      DowNEB  V.  Lent.  [Sup.  Ct.' 

^'ho  in  the  meantime  bod  been  appointed  and  qualified  as  the 
Board  of  Pilot  Commissioners,  and  acting  as  such  Board,  no* 
tified  plaintiff  to  surrender  his  license,  and  on  the  8th  of  August 
f  oUowmg  published  in  a  San  Francisco  newspaper  the  following 
notice: 

*'  OonsiCTees'  Notice. — ^To  Shipmasters  and  Consignees.  — 
Notice  is  nerebj  given  that  Capt.  Thomas  P.  Downer  is  no 
longer  authorized  to  act  as  Pilot  for  this  port. 

**  Per  order  of  the  Pilot  Commissioners, 

<<  James  M.  Wn.soN,  Secretary. 
"  August  8, 1854." 

All  of  which  the  complaint,  in  a  second  count,  alleges  was 
done  bv  defendants  wrongfully  and  maliciously,  and  with  knowl- 
edge of  plaintiff's  rights,  with  intention  to  injure  plaintiff  and 
to  deprive  him  of  the  benefits  and  emoluments  of  ms  franchise, 
and  to  his  damage  and  injury  in  the  sum  of  |2,500,  for  which 
sum  he  prays  judgment. 

No  malice  is  averred  in  the  first  count.  The  defendants  de- 
murred, on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action — specifying  among 
other  grounds  of  objection,  that  the  defendants  were  not  liable 
in  their  individual  capacity  for  the  exercise  of  their  discre- 
[95]  tion  as  a  Board  of  Pilot  Commissioners,  and  ^that  it 
appeared  by  the  complaint  that  the  acts  complained  of 
were  done  by  defendants  as  such  Board. 

The  demurrer  was  overruled,  and  the  defendants  answered. 
The  cause  was  tried  before  a  jury,  who  found  a  verdict  for  the 
plaintiff  for  $2,000.  Defendajits  moved  for  a  new  trial,  which 
was  denied,  and  judgment  entered  upon  the  verdict.  Defend- 
ants appealed. 

John  8,  Soger  and  Jo.  O.  Baldwin,  tot  Appellants. 

The  Board  of  Pilot  ^Commissioners  are  public  officers  of  this 
State,  and  not  liable  personally  for  error  in  judgment. 

{Kendall  v.  Stokes,  3  How.  U.  S.  87,  97;  Wils(m  v.  Mayor  of  N. 
Y.,  1  Denio,  595;  Lord  Pabnerston's  Case,  3  B.  and  B.  275;  7 
Eng.  Com.  L.  434;  *Yaies  v.  Lansing,  5  Johns.  R.  282;  Seaman  v. 
Fatten,  2  Caines,  312;  3  XI.  S.  Dig.  p.  71,  sec.  16.) 

The  gravamen  of  the  complaint  is  not  the  action  of  the  Board 
in  revoking  the  plaintiff's  license,  but  it  consists  in  their  causing 
the  notice  thereof  to  be  published. 

No  malice  is  averred.  Therefore  if  the  action  be  maintainable 
at  all,  it  must  be  on  this  principle;  that  a  board  of  public  of- 
ficers, possessing  discretionary  powers,  acting  without  malice, 
may  be  held  civilUer  to  answer  for  the  unauthorized  removal  of 
an  officer,  or  for  the  public  announcement  of  their  action.  The 
immunity  of  public  officers  for  official  error  is  not  confined  to 
judicial  officers,  nor  to  cases  short  of  want  of  jurisdiction. 
{Macbeth  v.  Ealdimand,  1  T.  R.  172; v.  Wolsey,  1  T.  R.  674.) 

The  authorities  to  which  we  have  referred  established  this 
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principle — that  the  functions  of  a  public  ofScer,  being  discre- 
tionary, are,  as  if  judicial,  entitled  to  the  same  immunity  as  are 
judicial  acts.  In  this  case  the  action  of  the  Board  was  clearly 
of  a  judicial  nature,  as  they  had  to  decide  whether  the  plaintiff 
was  in  office;  whether  he  was  entitled  to  be  in  office;  and 
whether  there  had  occurred  such  facts  as  justified  his  removal. 

• 

Gregory  Yale,  for  Bespondents.    No  brief  on  file. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENTELDT,  Mr.  Chief  Justice  Mubray  and  Mr.  Justice  Tebbt 
concurred. 

It  is  beyond  controversy,  that  the  power  of  the  Board  of  Pilot 
Commissioners  is  quasi  judicial,  and  they  are  not  civilly  answer- 
able. They  are  public  officers  to  whom  the  law  has  entrusted 
certain  duties,  the  performance  of  which  requires  the  exercise  of 
judgment.  They  are  unlike  a  ministerial  officer,  whose  duties 
are  well  defined,  and  who  must  fail  to  execute  them  properly  at 
his  own  peril. 

Whenever,  from  the  necessity  of  the  case,  the  law  is  obliged 
to  trust  to  the  sound  judgment  and  discretion  of  an  officer, 
public  policy  demands  that  he  should  be  protected  from  any 
consequences  of  an  erroneous  judgment. 

*The  Court  erred  in  refusing  to  sustain  the  demurrer  [96] 
to  the  declaration,  and  the  judgment  is  reversed. 


THE  PEOPLE  V.  FBEELAND. 

Indictment  fob  Mcbdeb — Kami  of  Deceased. — In  an  indictment  for  mnr- 
der  it  is  sufficient  to  describe  the  deceased  by  the  name  by  which  he 
was  commonly  known.  . 

1  Idem. — Gbound  fob  Settiko  Aszdb. — k  motion  to  set  aside  an  indictment 
for  murder  on  aixy  ground,  which  would  have  been  good  ground  for 
challenge  either  to  the  panel  or  any  individual  grand  juror,  cannot  be 
made  iu  the  District  Court,  when  the  defendant  has  been  held  to  answer 
in  the  Court  of  Sessions  before  indictment. 

^  Idem. — Objections,  how  Tajcen. — The  objection,  that  the  name  of  one  of 
the  witnesses  sworn  before  the  Grand  Jury  was  not  endorsed  on  the 
indictment,  must  be  taken  bv  motion  to  set  aside  the  indictment. 

GoNTC70ANCE,  Gbounds  FOB. — ^Thc  rule  seems  to  be  that  any  witness  may  be 
introduced  on  the  trial  by  consent  of  the  Court,  notwithstanding  he  was 
not  before  the  Grand  Jury,  subject  onlv  to  the  right  of  the  prisoner  to  a 
postponement,  in  case  such  evidence  should  operate  as  a  surprise  upon 
nim. 

MuBDEB  AND  MANSLAuaHTEB  DiBTiNauiSHZD. — ^To  roduce  the  crime  of  mur- 
der, charged  in  the  indictment,  to  manslaughter,  a  provocation  must  be 
established,  apparently  sufficient  to  render  the  passion  irresistible. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  defendant  was  indicted  for  the  crime  of  murder,  in  shoot- 
ing one  **  Greek  George.' 
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1.  Approved  People  r.  Roberts,  post  215;  People  v.  Synumda,  22  C«l.  354:  People  Y^  Lope*, 
86  04L  lid.    Cited  PeopU  v.  King,  28  Cal.  272 ;  PeopU  v.  Stacejf,  34  CbI.  3U8. 

103 


97  People  v.  Fbeslasd.  [Sop.  CtJ 

In  the  Court  of  Sessions  the  defendant  challenged  two  of  the 
grand  jarois  for  caose.  Both  were  examined  on  oath  and 
averred  that  they  were  naturalized  oitizenSy  but  could  not  pro- 
duce their  natundization  papers  to  the  Goiirt.  In  the  District 
Court  the  defendant  moved  to  set  aside  the  indictment  on  tho 
ground  that  incompetent  persona  had  been  allowed  to  sit  on  the 
Grand  Jury,  which  motion  was  overruled.  The  indictment 
charges  the  defendant  with  the  murder  of  one  ''  Greek  George/' 

The  defendant  demuned  to  the  indictment  on  the  ground 
that  '*  Greek  George"  is  not  a  common  name  of  any  person,  and 
that  it  is  not  averred  that  the  real  name  of  the  deceased  is  un- 
known to  the  Grand  Juiy.  The  demurrer  was  overruled,  and 
the  defendant  plead  not  guilty,  and  was  tried.  On  the  trial, 
the  defendant  asked  the  Court  to  give  several  instructions  to  the 
juiy,  of  which  the  third  was:  ''that  if  the  facts  attending  the 
shooting  satisfy  the  jury  that  the  defendant  was  acting  in  the 
heat  of  passion,  and  wimout  any  deliberation  or  purpose  or  in- 
tention of  killing  or  murdering  the  deceased,  and  that  the  pris- 
oner was  at  the  time  capable  of  committing  crime,  and  was  not 
acting  in  self  defense,  then  they  must  find  him  gfuilty  of  man- 
slaughter and  not  of  murder." 

The  Court  refused  this  instruction,  and  the  juiv  brought  in  a 
verdict  of  guilty  of  murder.  Judgment  accordmgly,  from  which 
defendant  appealed. 

Lang  db  Heard,  for  Appellant. 
[97]         *1.  The  Court  erred  in  allowing  persons  not  qualified 
by  law  to  act  as  grand  jurors.    (Comp.  L.  p.  351.) 

2.  The  Court  erred  in  overruling  the  motion  to  set  aside  the 
indictment.  (People  v.  ThurHton,  5  Cal.  69;  Comp.  L.  p.  453, 
sees.  258,  278,  279;  Constitution,  Art.  I,  Sec.  8;  People  v. 
Kohler,  5  Cal.  72.) 

3.  The  Court  erred  in  allowing  witnesses  to  be  sworn  on  the 
trial  whose  names  were  not  endorsed  on  the  indictnfent,  and 
without  notice  to  defendant.  (Comp.  L.  p.  452,  Sec.  232;  also 
p.  458,  Sec.  278;  People  y.  Marshy  July  T.  1855.) 

4.  The  Court  erred  in  refusing  the  instructions  asked  for  by 
defendant.  (Comp.  L.  p.  642,  Sec.  80;  Wheat.  Crim.  Law,  p. 
460.) 

Wm,  T.  Wallace^  Attorney-General,  f or  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBRAY.    Mr.  Justice  Tebbt  concurred. 

The  defendant  was  indipted  and  convicted  of  the  crime  of 
murder.  ~ 

The  first  ground  of  error  assigned  is  that  the  indictment  does 
not  charge  any  ofi!ense  to  have  been  committed,  in  this,  that  the 
deceased  is  described  as  "one  Greek  George,"  and  it  is  not 
charged  that  this  is  the  name  of  a  person,  or  a  name  by  which 
the  deceased  was  commonly  known.    The  general  rule  in  fram- 
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ing  indictments  id  to  insert  the  true  name  of  the  party,  if  it  be 
known;  if  9ot,  the  name  by  which  such  person  is  usually  des^ 
ignated  or.  di^ingaished,:  or  in  case  he  is  not  known  by  any 
name,  to  allege  the  fact  in  the  indictment. 

It  has  never  been  held  that  it  was  necessary  to  allege  that  the 
dece^ed  was  a  sentient  being,  and  for  aught  we  know,  "  Oreek 
George  "  may  be  the  name  of  a  man  with  as  much  propriety  as 
any  other  name  or  appellation  used  to  denote  persons;  hoih 
words  may  be  used  as  patronymics  or  Christian  names.  It  is 
unnecessazy^  however,  to  enter  into  any  philological  examina- 
tion of  this  matter,  as  the  evidence  abundantly  shows  that  the 
deceased  was  known  by  the  name  by  which  he  is  described  in 
the  indictment,  and  the  instructions  of  the  Court  were  correct 
upon  this  point. 

The  second  ground  of  error  assigned  is,  the  refusal  of  the 
Court  to  set  aside  the  indictment,  because  incompetent  persons 
had  been  allowed  to  act  as  grand  jurors,  etc.  It  will  be  borne 
in  mind  that  this  indictment  was  found  in  the  Court  of  Sessions^ 
and  transferred  to  the  District  Court  for  trial.  The  two  hunr 
dred  and  seventy-ninth  section  of  the  Criminal  Code  (B.  L. 
4^8),  provides,  that  ''  AVhen  the  defendant  has  not  been  held  to 
answer  before  the  indictment,  he  may  move  to  set  it  aside  on 
any  ground  which  would  have  been  good  ground  for  challenge, 
eiliher  to  the  panel,  or  any  individual  grand  juror." 

The  minutes  of  the  Court  of  Sessions,  on  which  the  motion  is 
predicated,  show  that  the  prisoner  was  held  to  answer  before 
that  Court,  prior  to  the  finding  of  the  indictment;  so  that  the 
matter  having  been  once  passed  upon  by  a  competent  tribuital, 
it  could  not  be  reviewed  by  the  District  Court.  The  sec- 
tion was  intended  to  cover  two  classes  of  cases;  ^first,  [98] 
where  the  prisoner  was  arrested  and  beld  to  answer  be- 
fore the  indictment,  the  exceptions  must  be  taken  in  the  Court 
of  Sessions;  second,  after  indictment,  <the  exceptions  must  be 
taken  after  the  party  has  been  arraigned  for  trial. 

The  objection  to  the  jurors  was  not  well  taken;  it  is  not  nec- 
essaiy  that  the  status  of  a  juror,  or.  the  competency  of  a  witness, 
should  be  established  by  the  best  evidence,  as  is  usual  in  sub- 
stantiating particular  facts  in  the  course  of  legal  adjudication. 
The  answer  of  the  juror  must  be  taken  as  prima  facie  true,  and 
establishes  his  qualification,  subject  to  be  controverted  or  at- 
tacked by  evidence  aliunde^ 

The  liability  of  a  criminal  prosecution,  if  the  juror  swears 
falsely,  will  be  found  a  sufficient  safeguard  upon  the  purity  of 
the  jury  box,  without  resorting  to  a  rule  which  would  enable 
naturalized  citizens  to  escape  &om  jury  duty,  and  avoid  the  re- 
sponsibility which  society  has  enjomed  upon  every  citizen,  by 
refusing  or  neglecting  to  bring  his  letters  of  naturalization  with 
him  to  the  court-house. 

The  next  error  assigned  is,  that  the  name  of  one  of  the  wit- 
nesses who  were  sworn  before  the  Grand  Jury,  was  not  endorsed 
upon  the  indictment  as  required  by  law.    The  error  complained 
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of  comes  too  late;  the  two  hundred  and  eightieth  section  of  the 
Act  before  cited,  provides  that ''  if  the  motion  to  set  aside  the 
indictment  be  not  made,  the  defendant  shall  afterward  be  pre- 
cluded from  taking  the  objections  mentioned  in  the  last  two 
sections/'  of  which  this  is  one. 

In  fact,  it  may  well  be  doubted  whether  any  error  has  inter- 
vened, and  whether  this  Court  would  be  justified  in  setting 
aside  a  verdict  upon  so  flimsy  a  pretext.  The  witness  who  was 
examined  before  the  Grand  Jury,  was  named  T.  D.  Johnston, 
and  by  some  clerical  mistake  his  name  was  endorsed  upon  the 
indictment  as  O.  D.  Johnston. 

The  object  of  requiring  the  names  of  the  witnesses  to  be  thus 
endorsed  upon  the  indictment  is  two  fold:  first,  to  inform  the 
party  who  are  his  accusers;  and,  second,  to  inform  the  pros- 
ecutor who  are  the  witnesses.  While  our  statute  seems  to  be 
mandatory  upon  this  head,  it  will  not,  I  apprehend,  be  con- 
tended that  the  Courts  should  extend  the  rule  further  than  nec- 
essary to  secure  a  fair  trial,  and  that  the  result  of  such  a  trial 
should  not  be  defeated  upon  a  mere  legal  quibble,  where  no  in- 
justice or  injury  is  shown  to  have  occurred. 

I  understand  the  rule  to  be  that  any  witness  may  be  intro- 
duced upon  the  trial,  by  consent  of  the  Court,  notwithstanding 
he  was  not  before  the  Grand  Jury,  subject  only  to  the  right  of 
the  prisoner  to  a  postponement;  in  case  such  evidence  should 
operate  as  a  surprise  upon  him.  The  third  instruction  was 
properly  refused.  In  order  to  reduce  the  offense  to  man- 
slaughter, it  was  necessary  to  establish  some  provocation  ap- 
parently sufficient  to  render  the  passion  irresistible.    (See  B. 

The  instructions  of  the  Court  were  more  favorable  to  the  pris- 
oner than  the  strict  letter  of  the  law  would  warrant;  if  any  error 
has  been  committed,  it  was  in  his  favor,  and  he  has  nothing  to 
complain  of.  The  case  is  destitute  of  any  circumstances  of  ex- 
tenuation, and  we  are  satisfied  that  the  defendant  could  not 

legally  have  a  fairer  or  more  favorable  trial. 
[99]         *Judgment  affirmed,  and  the  Court  below  directed  to 

carry  the  sentence  into  execution. 


GUT  ET  AL.   V.   IDE    ET  AL.* 

AfpeaXi,  Whbk  will  not  Lib. — On  Appeal  taken  by  defendant  immediately 
after  judgment  on  default,  on  the  ground  of  insufficiency  of  the  affidavit 
of  publication  of  summons,  the  Appellate  Court  will  not  disturb  the 
judgment— the  defendant  having  his  remedy  in  the  Courts  below  within 
six  months  after  judgment. 

FoBECLOBiTBE,  WHO  ENTITLED  TO  Beites  AND  Pboxtts. — In  a  foreclosure  suit 
the  plaintiff  has  no  right  to  have  a  receiver  of  rents  and  profits  of  the 
mortgtiged  property  appointed  pending  the  litigation. 

•Cited,  mortgage  a  mere  security.    Payne  v.  BerAley,  8  Cal.  276;  Willi*  v.  Farlejft  24  CaL 
A97.  Uamedy  of  mortgagee  confined  to  foreclosure.    McMillan  v.  Richards,  9  Cal.  410. 
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Appbai*  from  the  Superior  Court  of  the  Citj  of  San  Fran- 
cisco. 

The  plaintiffii  £led  their  yerified  bill,  to  fcMnedose  a  mortgage 
made  by  one  Lyman  Mowry,  deceased,  setting  forth  that  the 
estate  of  Mowry  is  largely  insolvent,  and  that  the  mortgaged 
premises  are  insufficient  to  pay  the  mortgage  debt,  and  that 
Mowry  had  sold  the  land  subject  to  the  mortgage  to  the  de- 
fendant Ide,  the  other  defendants  being  sub^quent  incum- 
brancers. Service  was  made  on  Ide  by  publication,  on  affidavit 
that  he  had  been  diligently  sought  for  at  his  residence,  and  was 
believed  to  be  concealing  himself  to  avoid  service,  and  that  a 
good  cause  of  action  existed  against  the  defendant,  to  wit:  the 
cause  of  action  described  in  the  complaint.  Shortly  after  filing 
the  complaint,  the  plaintifEia  obtained  an  ex  parte  order,  appoint- 
ing a  receiver  of  the  rents  and  profits  of  the  mortgaged  prem- 
ises. Default  was  entered  against  Ide,  the  other  defendants 
appearing;  and  judgment  and  decree  of  foreclosure  and  sale 
was  entered  against  Ide  August  23,  1855.  On  the  15th  of 
September,  Ide  moved,  on  affidavits,  to  set  aside  the  order  ap- 
pomting  a  receiver,  which  motion  was  overruled.  Ide  appealed 
from  the  final  judgment  and  the  order  refusing  to  vacate  the 
appointment  of  the  receiver. 

Geo.  F.  &  Wm,  H.  Sharp,  for  Appellant. 

The  affidavit  on  which  tixe  order  of  publication  was  granted  is 
insufficient.  It  should  have  shown  in  itself,  and  not  by  refer- 
ence to  the  complaint,  that  a  cause  of  action  existed.  (Pr.  Act. 
Sec.  30;  McGUvery  v.  Morehead,  2  Cal.  607.) 

The  affidavit  of  concealment  made  on  information  and  belief, 
is  insufficient.  (4  HUl,  598;  Smith  v.  Luce,  14  Wend.  237;  IhU- 
man  v.  Bigelow,  10  Wend.  420.) 

Both  the  legal  estate  and  possession  being  in  the  defendant 
Ide,  the  order  appointing  a  receiver  must  be  vacated,  because  a 
mortgage  out  of  possession  is  not  entitled  to  rents  and  profits 
before  foreclosure  and  sale.  (Code,  sees.  .235,  260,)  The 
mortgagee  has  a  lien  upon,  and  not  a  title  to  the  land.  (Calkins 
V.  Gallcins,  3  Denio,  305;  Jamestown  Bridge  Co.  v.  Peters,  5  Cal. 
334;  Gutj  v.  Middleton,  5  Cal.  392;  Gardner  v.  EearU,  3  Denio, 
232;  2  Barb.  Ch.  R.  119;  3  Barb.  Sup.  Court  R.  305; 
*McIntyre  v.  Scott,  8  Johns.  159;  11  Johns.  534;  13  [lOOJ 
Wend.  485;  6  Hill,  143;  Waters  v.  Stewart,  1  Caines  Cas. 
in  Err.  47.) 

The  mortgagee  could  not  maintain  an  action  for  rent,  nor 
would  payment  to  him  be  a  defense  to  an  action  by  the  mort- 
gagor against  the  tenant  for  the  rent.  {McKircher  v.  ffawley, 
16  Johns.  290;  Sender  v.  Van  Sickle,  3  Halst.  313.) 

If  a  receiver  could  be  appointed  in  this  action,  it  could  only 
be  on  notice.  It  is  not  even  prayed  for  in  the  complaint. 
(Devoe\.  Ithaca  and  Oswego  Bailroad  Co.,  5  Paige  Ch.  R.  521; 
Cook  V.  Gwin,  3  Atk.  389;  7  Molley,  29;  Code,  Sec.  147.) 

107 


101  Got  v.  Ide.  [Sup.  Ot.' 

There  was  no  pledge  of  the  rents  and  profits.  (5  Paige  Ch. 
R.  38.) 

Saunders  S  Hepburny  for  Bespondent. 

1.  The  affidavit  for  obtaining  the  order  of  publication,  suffi- 
ciently shows  that  a  eause  of  action  exists  by  referring  to  the 
complaint.  The  case  of  McOUvery  ▼.  Ihrehouse  refers  to  affida* 
vits  for  arrests,  with  regard  to  which  the  requirements  of  the 
Code  are  different.  That  case  adopts  the  reasoning  in  the  case 
of  Jennings  v.  Martin,  3  Burrows,  1447.  Moreover,  in  this  case 
it  is  not  necessary  that  it  should  appear  that  there  is  a  good 
cause  of  action  against  the  defendant.  It  is  enough  that  he  is  a 
necesscuy  party.     (Code,  Sec.  30.)  • 

As  to  the  affidavits  of  concealment,  they  are  more  than  suf* 
ficient;  but  the  defendant  cannot  raise  the  question  here.  He 
has  his  remedy  in  the  Court  below.  He  has  appeared  for  the 
purpose  of  moving  to  set  aade  the  appointment  of  a  receiver, 
but  has  made  no  affidavit  of  merits,  nor  attempted  to  open  his 
default.    (4  HiU  Rep.  601.) 

2.  The  appellant  next  contests  the  propriety  of  the  ordw  ap- 
pointing a  receiver.  At  law  the  mortgagee,  before  the  passage 
of  our  Code,  was  the  holder  of  the  legal  estate  and  could  sup- 
port ejectment,  and  as  the  owner  of  the  reversion,  was  entitled 
to  restrain  against  the  tenant  for  rent.  {Moss  t.  GUnwre,  1 
Doug.  R.  282,  283.) 

By  section  260  of  our  Code,  the  legal  estate  remains  in  the 
mortgagor,  and  therefore  the  mortgagee  cannot  maintain  eject- 
ment. But  the  property  is  none  the  less  pledged;  and  if  the 
debt  is  due  and  the  thing  pledged  be  insufficient  to  pay  the 
debt,  and  the  debtor  be  irresponsible  or  insolvent,  it  is  obvi- 
ously against  equity  that  the  debtor,  or  those  claiming  under 
him,  should  be  permitted  to  enjoy  the  rents  and  profits.  In 
such  a  case  the  income  as  well  as  the  principal,  belongs  in 
equity  to  the  mortgagee,  and  so  it  has  always  been  held  in 
New  York  under  a  law  like  our  own,  and  from  which  ours  has 
been  borrowed.  {Lopshy  v.  Maujer,  8  Sand.  Ch.  R.  69.) 
Though  the  statute  has  taken  away  the  legal  remedy,  the  right 
remains,  and  Courts  of  Equity  enforce  it  by  injunction  and  re- 
ceiver. (See  Ins.  Go,  v.  Stebhins,  ^  Paige  Ch.  R.  566;  Shoiwell 
V.  Smith,  3  Edwards  Ch.  Rep.  589;  Qiiincy  t.  Cheeseman,  4 
San^.  Ch.  R.  405;  HoiveU  v.  Eipley,  10  Paige  Ch.  R.  43;  Bank 
ofOgdensburg  t.  Arnold,  5  Paige  Ch.  R.  38.) 

3.  As  to  the  objections  that  the  receiver  was  appointed  with-- 
out  notice,  the  answer  is  that  it  was  shown  br  affidavit  that  he 
had  fraudulently  concealed  himself,      (Sandford  v.  Sinclair,  8 

Paige,  374,  375.) 
[101]       *4.  The  appellant  objects  that  the  appointment  of   a 

receiver  was  not  prayed  for  in  the  complaint.  It  con- 
tains a  prayer  for  general  relief,  under  which  the  plaintiff  cau 
take  all  the  relief  to  which  he  is  entitled  by  the  case  pleaded. 
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The  opinion'  of  the  Court  was  deliveriBd  by  Mr.  Justice  Hey- 
DENPELDT.     Mr.  Justice  Tebby  concurred. 

The  first  point  relied  on  is,  that  the  affidavit  of  publication  is 
not  sufficient  to  have  authorized  the  publication  for  the  purpose 
of  effecting  service  on  the  defendant.  Under  the  circumstances 
of  this  case,  we  could  not  disturb  the  judgment  on  any  such 
ground,  even  if  there  had  been  no  affidavit  whatever.  Our  Prac- 
tice Act  provides  that  where  a  defendant  has  not  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  he  may, 
at  any  time  within  six  months  after  judgment,  come  in  and 
answer  to  the  merits  of  the  action.  This  is  a  positive  right 
which  he  cannot  be  deprived  of,  and  which  in  this  ctise  the  de- 
fendant should  have  pursued  if  he  had  any  merits  to  be  pro- 
pounded. Where  a  remedy  is  so  perfectly  attainable  in  the 
Court  of  original  jurisdiction,  an  appellate  Court  will  not  ad- 
minister it  for  any  cause  that  can  be  assigned. 

Upon  the  next  ground  of  error,  the  position  of  the  appellant 
is  correct.  Our  statute  forbids  a  mortgagee  from  recovering 
the  mortgaged  estate,  and  confines  his  remedy  to  a  foreclosure. 
The  same  reason  does  not,  therefore,  exist,  as  by  the  English 
rule  for  appointing  a  receiver  to  collect  the  rents  and  profits 
pending  the  litigation.  The  mortgage  is  considered  as  only  the 
security  for  the  debt;  the  estate  remains  that- of  the  mortgagor 
in  the  character  of  owner,  and  must  continue  to  remain  so,  with 
all  the  incidents  of  ownership,  until,  by  a  foreclosure  and  sale, 
a  new  owner  is  substituted. 

The  order  appointing  a  receiver  is  reversed^  and  the  judgment 
affirmed  at  the  respondent's  costs. 


HUDSON  V.  DDTLE. 

^  NuiBAKCi — DAicAoks  oNiiT  AN  IvczDVST. — In  an  action  to  abate  a  nnisance, 
damages  are  only  an  incident  to  the  action,  and  the  failure  to  recover 
them  does  not  affect  the  question  of  costs. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintifi^  brought  his  action  to  abate  a  nuisance,  and  for 
damages.  The  juiy  found  a  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  one  dollar. 

The  Court  entered  up  judgment  for  plaintiff,  with  costs, 
Amounting  to  |206  75,  from  which  the  defendant  appealed. 

C,  T.  BotlB,  for  Appellant. 

J.  H,  McKim,  for  Respondent. 

*The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  [102J 
Heydenteldt.    Mr.  Justice  Terey  concurred. 

The  object  of  the  action  was  to  abate  a  nuisance.    The  prayer 

1.  cited  Courtwriffht  y.  J7.  A.  liA.W.d  M,  Co^  80  Gftl.  676. 
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for  damages  was  only  incident  to  the  object.    If  the  plaintiff 
had  recovered  no  damages,  he  would  be  entitled  to  his  costs. 
His  recovery,  therefore,  of  damiiges  less  than  two  hundred  dol- 
lars, cannot  operate  to  deprive  him  of  this  right. 
Judgment  afl]jined. 


JONES  V.  POST  BT  AL. 

CoNTBAOT,  Emcr  ov  Noncx  ov  BEscrasioN  .—When  A.  has  made  a  payment  In 
advance  on  a  contract  to  pnichaae  stock  of  B.,  which  B.  refases  or  failf^  to 
deliver,  and  A.  thereupon  notifies  B.  that  he  claims  the  right  to  rescind 
the  contract,  and  claims  repayment  of  the  money  paid,  the  notice  does 
not  a£fect  or  impair  the  right  of  A.  to  maintain  an  action  for  damagt^s 
on  the  contract. 

1  CoMTBACT  or  Gdasantt  not  'WITHIN  Statutb  ov  Fbauss. — A  guaranty  not 
under  seal  nor  expressing  consideration  made  cotemporaneously  with 
the  contract  guaranteed,  is  a  part  of  that  contract,  and  the  expression  of 
the  consideration  in  the  contract,  takes  the  guaranty  out  of  the  Statute 
of  Frauds. 

Gdabaivtt,  Mkasube  07  Daxaqeb — ^In  an  action  on  a  guaranty,  though  it  is 
error  in  terms  to  charge  the  jury,  if  they  find  for  the  plaintiff,  to  assess 
as  damages  the  amount  of  the  penalty  fixed  in  the  guaranty;  yet  if  the 
plaintiff's  damages,  if  any,  must  exceed  the  penalty,  the  direction 
must  be  regarded  as  limiting  the  verdict,  and  the  defendant  is  not  injured 
by  the  instruction. 

Appeal  from  the  Superior  Court  of  the  Citj  of  San  Francisco. 

The  record  shows  that  Woods,  the  assignor  of  the  plaintiff, 
made  a  contract  with  the  defendants  as  agents  of  A.  B.  Thomp- 
son, for  the  purchase  of  four  hundred  and  fifty  steers  and  three 
thousand  head  of  sheep,  to  be  delivered  by  Thompson  on  an 
agreed  notice;  and  Woods,  by  its  terms,  at  the  time  of  its  exe- 
cution paid  $3,862  50,  on  account  of  the  contract,  which  sum 
was  to  bear  interest  at  the  rate  of  five  per  cent,  per  month,  until 
the  complete  performance  of  the  contract,  when  it  was  to  be 
applied  to  payment  for  the  stock. 

The  defendants  at  the  same  time  executed  an  undertaking,  not 
under  seal  nor  expressinpc  any  consideration,  binding  themselves 
to  Woods  in  the  penal  sum  of  $7,725,  which  they  agreed  to  pay 
in  default  of  the  terms  of  the  contract  by  Thompson.  The 
action  is  brought  on  this  guaranty,  which  was  assigned  by 
Woods  to  the  plaintiff.  It  is  established  by  the  verdict  of  the 
juiy  that  Thompson  failed  to  perform  his  part  of  the  contract; 
and  admitted  that  Woods  notified  Thompson  that  he  claimed 
the  right  to  rescind  the  contract,  and  claimed  repayment  of  his 
advance. 

The  Judge  directed  the  jury  if  they  found  for  the  plaintiff,  to 
assess  as  damages  the  amount  of  the  penal  sum  in  the  guaranty 
of  defendants,  and  charged  the  jury  that  the  case  was  not  within 
the  Statute  of  Frauds. 

1.  Cited  Beeves  Y.  Htnoe,  16  Cal  163;  Fordy.  Hondrida,  84  Cal.  675;  HwoUmd  t.  AUdt.,  38 
Gal.  135;  approved  Otii  v.  HoieUine,  27  Cal.  8J. 
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The  jury  found  a  verdict  for  the  plaintiff  and  assessed  the 
damages  at  $7,725.  Defendant  moved  for  a  a  new  trial,  which 
was  denied.  Judgment  was  entered  accordingly,  from  which 
defendants  appealed. 

*W.  Duer,  D.  Lake  and  J.  K,  Eackett,  for  Appellants.      [103] 

^he  contract  declared  on,  is  a  special  promise  to  answer 
for  the  defaxilt  of  another;  and  as  no  consideration  is  expressed, 
it  is  void  by  the  Statute  of  Frauds.    (Comp.  L.  201,  Sec.  12.) 

The  engagement  is  in  aid  of,  and  collateral  to,  the  original 
liability  of  the  principal  debtor  or  party  for  whom  the  guaranty 
is  given.  (3  Kent's  Com.  121;  Story  on  From.  Notes,  Sec.  457; 
Manrow  v.  Durham,  3  Hill,  591.) 

It  is  difficult  to  conceive  a  case  more  directly  within  the  stat- 
ute. Thompson  agrees  in  one  contract  to  deliver  cattle.  The 
defendants  in  a  separate  contract  agree  to  answer  for  his  default. 

The  language  of  the  statute  is  explicit,  and  it  extends  to  every 
collateral  iindertaking  for  another  person,  whether  made  at  the 
time  of  the  original  contract  or  afterwards;  the  consideration 
must  be  expressed  and  cannot  be  implied  or  inferred.  {Packer 
V.  TTtfeon,  15  Wend.  343.) 

The  construction  we  contend  for,  is  not  only  within  the  letter 
of  the  statute,  but  within  the  mischief  to  be  cured  by  the  statute 
to  "  prevent  frauds  and  perjuries.'* 

The  object  of  the  statute  was,  that  in  these  cases  oral  testi- 
mony should  not  be  sufficient  to  fix  the  liability.  If,  then,  the 
consideration  may  be  proved  by  oral  testimony,  the  policy  of  the 
statute  is  defeated. 

The  case  of  a  guaranty  on  the  back  of  a  note  is  different.  It 
is  on  the  same  piece  of  paper,  the  contract  is  a  note,  and  the 
guarantor  an  endorser;  on  which  various  grounds  the  parties 
have  been  held  liable  in  a  number  of  cases.  {Lwqueer  v.  Prosscr, 
1  Hill,  256;  KiicheU  v.  Bums,  24  Wend.  456;  Hough  v.  Gray,  19 
Wend.  202;  Br(yum  v.  Curtiss,  3  Comstock,  225.) 

The  cases  of  HaU  v.  larmer,  (5  Denio,  455,)  and  Durham  v. 
JUanrow,  (2d  Ooms.  533,)  are  the  first  successful  attempts  in  the 
State  of  Kew  York,  to  restore  the  Statute  to  its  true  meaning, 
which  is  finally  accomplished  by  a  vote  of  seven  to  one,  in  the 
case  of  Brewster  v.  SUena,  (4th  Selden,  207,)  which  has  settled 
the  question  in  that  State. 

2.  Woods  had  his  election  to  rescind  the  contract  and  bring  his 
action  to  recover  back  what  he  had  paid,  on  a  breach  of  the  con- 
tract, or  to  treat  it  as  a  subsisting  contract  and  bring  his  action 
for  the  breach.     {CuUer  v.  PouoeU,  2d  Smith's  L.  C.  17.) 

Having  elected  the  former,  he  cannot  now  treat  the  contract 
as  subsisting  for  the  purpose  of  recovering  damages  for  a  breach 
of  it.     ( V.  8imps(m,  14  Me.  364.) 

3.  The  Court  below  erred,  in  directing  the  jury  to  assess  the 
damages  at  the  amount  of  the  penalty  named  in  the  guaranty. 
It  was  for  the  jury  to  assess  them,  and  the  defendants  are  only 
liable  for  damages  resulting  from  the  breach  of  the  original  con- 
Ill 
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tract.  The  five  per  cent,  is  not  agreed  to  be  paid  in  case  of  a 
breach,  and  bdmg  for  an  unusual  rate  of  interest,  should  be  con- 
strued strictly. 

Lochwood, .  Tyler  and  Wallace  for  Respondent.  No  brief  on 
file. 

[104]       '^'l^Ir.  Justice  Hetdekfeldt  delivered  the  opinion  of  the 
Court.    Mr.  Justice  Tebbt  concurred. 

By  the  terms  of  the  contract,  it  is  clear  that  at  least  a  portion 
of  the  cattle  and  sheep  were  to  be  delivered  in  each  of  the  months 
named  in  the  «ontzaot«  As  to  what  particular  time  in  each 
month  the  delivery  was  to  take  place,  depended  upon  the  sub- 
sequent agreement  of  the  parties. 

When,  however,  the  defendants,  on  the day  of  April, 

gave  to  the  plaintiff  a  delivery  order  for  a  certain  number  of 
sheep,  this  order,  accepted  by  the  plaintiff,  fixed  the  time  of  de- 
livery»  It  was  then  to  be  made  within  a  reasonable  and  con- 
venient time  after  the  presentation  of  the  order. 

When  the  order  was  presented,  Thompson,  to  whom  it  was 
directed,  was  informed  that  the  sheep  were  to  be  taken  on  board 
the  steamer  Sea*  Bird,  on  ber  return  trip.  This,  it  appears  from 
the  evidence,  would  have  taken  between  three  and  four  days, 
and  was  therefore  a  reasonable  time,  as  it  appears  that  the  sheep 
were  only  twenty-five  or  thirty  miles  distant.  No  objection  was 
made  as  to  the  time  by  Thompson,  and  at  first  he  answered  that 
the  plaintiff  could  have  the  sheep.  The  next  morning  he  de- 
clined the  delivery  which  he  had  before  assented  to,  on  the 
ground  that  it  was  Holy  Week,  a  festival  of  the  Catholic  Church, 
and  therefore  he  could  not  obtain  laborers  to  perform  the  work 
necessary  to  a  delivery. 

This  was  a  breiach  of  the  contract,  because  the  time  of  deliv- 
ery being  fixed,  the  inability  to  obtain  laborers  was  a  misfortune 
of  the  defendants,  and  was  not  provided  against  by  the  terms  of 
the  contract.     It  therefore  entitles  the  plaintiff  to  his  action. 

The  notice  or  declaration  of  the  plaintiff  that  he  rescinded  the 
contract  as  to  the  sheep,  amounts  to  nothing  which  can  affect 
his  rights  in-  this  action.  The  contract  was  entire,  and  he  could 
not  abandon  apart  and  hold  to  another  part.  Indeed,  he  had 
no  power  to  rescind,  because  that  term  implies  the  volition  and 
action  of  both  parties.  The  effect  of  his  conduct  connected  with 
his  bringing  tins  suit,  is,  that  he  abandoned  the  contract  and 
relied  upon  his  action  for  damages. 

The  point  as  to  this  claim  being  within  the  Statute  of  Frauds, 
is  not  well  taken«  It  was  a  guaranty  cotemporaneous  with  an- 
other contract,  and  was  theraf ore  a  part  of  that  contract.  In 
the  latter  the  consideration  is  fully  expressed,  and  if  it  be  said 
that  this  latter  is  only  signed  by  the  defendants  in  their  charac- 
ter as  agents,  yet  it  has  been  done  in  a  form  which  binds  them 
personally.  The  name  of  the  principal  is  not  signed  to  the  con- 
tract.   The  defendants  sign  their  own  names,  describing  them- 
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selves  SB  agents.    Tbe  effeet  of  this  we  decided  at  the  last  Tenn,  - 
in  the  case  of  Sayre  y.  Nichols,  5  Cal.  487. 

The  Statute  of  Frauds,  while  it  requires  the  consideration  to 
be  expressed  in  writing,  does  not  limit  the  expression  to  the  same 
piece  of  pi^r  whic^  contains  the  nndertaMng.  The  object  of 
the  statute  is  to  avoid  peijuries.  It  requires  the  consideration 
to  be  in  writing  and  signed  by  the  party  to  be  charged, 
but  there  is  no  reason  why  liie  un-^dertaking  may  not  [105] 
be  in  one  instrument,  and  the  consideration  of  it  expressed 
in  another.  This  would  only  be  liloe  the  case  of  an  absolute  sale 
of  land  by  one  instrument  in  writing,  and  a  defeasance  executed 
separately.  These  have  been  always  construed  to  be  one  instru- 
ment, and  therefore  to  operate  as  a  mortgage. 

The  remaining  error  relied  on  is  as  to  the  instruction  of  the 
Court  to  the  jury,  directing  them  if  they  found  for  the  plaintiff, 
to  assess-as  danuiges  the  amount  of  the  penalty  fixed  in  the  de- 
fendants' guarantee. 

In  terms  this-  was  certainly  erroneous,  because  the  ooirect 
measure  of  damages  is  the  actual  loss.  But  hare  the  defend- 
ants sustained  any  injuiy  by  this  instruction;  for  unless  they 
have,  it  is  beyond  our  power  to  reverse  the  judgment  on  that 
ground.  It  seems  iiiat  the  plaintifla,  by  the  terms  of  their  con- 
tract, were  to  pay  in  advance  ten  per  cent,  of  the  whole  price, 
which  payment  the  defendant  agreed  to  receive  and  allow  with 
interest  at  the  rate  of  five  per  cent«  per  month.  This  ten  per 
cent.  W€U3  paid  by  the  plaintiff,  and  amounted  to  the  sum  of 
$3,662  50.  This  sum  with  the  agreed  interest  was  as  much  a 
part  of  the  measure  4>i  damages  as  any  other  incident  possibly 
could  be.  And  this  sum  wi<^  the  interest  calculated  at  the 
agreed  rate  to  the  time  i  of  judgment,;  would  amount  to  more 
than  fifty  per  cent^  above  the  result  of  the  rule  of  damages  laid 
down  by  the  Court  below.  This  must  have  been  so  evident  to 
the  judge  wbo  tried  the  case,  that  we  can.only  come  to  the  con- 
clusion that  the  object  ot  his  direction  as  to  damages,  was  to 
limit  the  reoovery  against  the  defendants  to  the  specie  amount 
fixed  in  theb  guaraniy.  And  this  conclusion  is  the  more  readHy 
reached  when  we  find  that^  in  the  opinion  of  the  judge  refusing 
a  new  trial,  he  expressly  declares  that  the  recoveiy  on  this 
ground  would  have  exceeded  the  penalty  of  the  defendants' 
undertaking. 

It  results  from  this  examination  of  the  zeooid  that  there  is  no 
error,  and  the  judgment  is  a£Srmed« 
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iWatsb  JboRTB^  Ti8T  OT  pRiDBiTT  ov  OLAZSf.-^PoBsession  or  actoal  ap- 
propriation most  be  the  test  of  priority  in  all  olaimB  to  the  use  of  water, 
wherever  imch  claims  are  not  dependoit  on  the  ownership  of  the  land 
throagh  which  the  water  flows. 

1.  Appnnrtd  ife^rir  v»  MidmM,  1 0sl.  993;  If,  O.  d  8, 0,  Co.  y,Kidd^  87  0«L  812. 
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Idsv. — ApFBOPBZiLTioH  iffUBT  Bi  AoTUAZ*.  —  Such  appropriation  cannot  be 
constructiTe. 

iIdxm. — What  oombiitdtes  Actitaxi  Appbopbxatiok. — ^The  erection  of  a  dam 
across  a  natural  water  conrse,  is  an  actual  appropriation  of  the  water  at 
that  point,  bat  not  below  it,  even  though  the  water  flowing  over  the 
dam  18  brought  into  the  water  course  by  canals  constrnctod  by  tha 
owners  of  the  dam. 

Appeal  from  the  Distxict  Court  of  the  Twelfth  Judicial  Dis-! 
tiict. 

The  defendants,  the  Natoma  Water  and  Mining  Co.,  com-' 
menced  a  canal,  in  1852,  to  conduct  water  from  a  x>oint  on  the 
South  Fork  of  the  American  Biver,  about  twenty  miles  above 
Alder  Creek,  to  supply  the  miners  above  and  below  that 
[106]   creek.  In  September,  1853,  they  pur-*chased  a  dam,  con- 
structed a  few  months  prior,  on  Alder  Creek,  and  turned 
their  water  into  the  bed  of  the  creek,  above  the  dam.    They  had. 
flumes,  conducting  the  water  from  the  dam  to  points  lower  down. , 
In  Alder  creek  there  is  no  running  water  from  natural  sources, , 
except  in  times  of  freshet,  though  there  are  pools  of  water  ai 
part  of  the  year.    The  defendants  also  built  another  dam  for  the 
same  purpose,  and  constructed  canals  to  conduct  the  water  to^ 
miners  lower  down.    The  defendants  had  used  natural  water- 
courses, wherever  practicable,  down  to  this  point,  along  the 
route  of  their  works,  and  took  up  the  water  sold  by  them,  after 
it  was  used,  and  conducted  it  by  canals  to  lower  points  of  their 
works,  and  re-sold  it.  There  wasan  escape  of  water  from  the  lower 
dam  of  defendants,  and  the  plaintifb  subsequently,  and  in  the . 
month  of  October,  1853,  built  a  dam,  half  a  mile  below  that  of ' 
defendants,  and  used  the  water  thus  escaping  from  defendants^ ! 
dam.    Prior  to  this,  the  defendants  had  chsiged  certain  China-  i 
men  for  the  use  of  tixe  escape-water;  and  at  the  time  plaintiffs  i 
commenced  their  dam,  the  defendants  notified  them  ui&t  they; 
should  charge  for  the  water,  and  had  not  abandoned  it,  and! 
that  they  intended  to  erect  other  dams  to  collect  it;  but  the  de-j 
fendants  had  not  actually  appropriated  the  bed  of  the  creek  be-| 
low  their  dam.    About  May  1,  1854,  the  defendants  erected  I 
another  dam,  about  one  hundred  yards  above  the  plaintiffs" 
dam,  thereby  cutting  off  the  water  used  by  plaintins.    Thej 
plaintiffs  brought  their  action  for  damages,  and  to  restrain  de-i 
fendants.    The  case  was  tried  by  the  Court,  who  awarded  the* 
plaintiffs  damages  to  the  amount  of  $648,  being  the  value  of  the( 
water  cut  off  from  plaintiffs,  and  entered  a  decree  that  defend- i 
ants'  last-erected  dam  be  removed  and  abated.    Defendants^ 
moved  for  a  new  trial,,,which  was, denied,  and.  defendants  ap-j 
pealed. 

Maggin, '  Crocker  S  Bobinson^for  Appellants. 

The  Natoma  Co.  were  the  absolute  owners  of  the  water  con- 
ducted by  them  from  the  South  Fork  and  discharged  into  Alder 
Creek,  and  they  had  a  right  to  use  the  channel  of  that  creek  for 
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the  conveyance  of  water,  subject  only  to  rights  therein  acquired 
pcMHT  to  the  location  of  their  works. 

In  diaehaiging  water  into  Alder  Creek,  the  defendants  did 
not  abandon,  or  intend  to  abandon,  their  rights  to  such  water, 
of  which  facts  the  plaintifis  had  full  notice. 

If  Kelly  &  Co.  acquired  any  rights,  they  can  compel  the  de- 
fendants to  continue  the  supply  of  water. 

The  defendants  had  a  right  to  erect  the  dam  complained  of, 
because:  1.  They  owned  the  water  and  had  not  abandoned  it. 
2.  The  dam  was  a  substitute  for  their  former  dam,  erected  prior 
to  plaintiffs'  dam.  8.  The  defendants  located  their  works  in 
1852,  and  constructed  them,  in  good  faith,  as  rapidly  as  pos- 
sible. 4.  Even  if  defendants  had  lost  their  water  previous  to 
the  construction  of  their  last  dam,  they  had  a  right  to  resume 
possession  of  it,  or  to  keep  possession  of  water  by  them  subse- 
quentiy  supplied.  {Arkwright  v.  OiU,  6  Meeson  &  Welsby,  203, 
227;  Angell  on  Water  Courses,  sees.  227,  228;  17  Pick.  184;  9 
N.  Hamp.  B.  454;  8  Paige,  605.) 

*The  rights  of  defendsjits  relate  back  to  the  time  of  the   [107] 
commencement  of  their  works.    (Barnes  v.  Stark,  Jan. 
T.  1853.) 

The  case  of  Eddy  v.  Simpson,  3  Cal.  249,  merely  decides 
what  is  the  effect  of  an  abandonment,  and  does  not  apply  to 
this  case.  (See  WhiUier  v.  The  Cocheco  Manufacturing  Company, 
9N.  H.  454.) 

The  plaintiffs  can  have  no  vested  right  to  the  water  leaking 
from  defendants'  dam,  for  the  defendants  can  at  any  moment 
turn  off  the  supply  from  Alder  Creek,  in  which  case  the  plaintiffs 
could  certainly  have  no  recourse  upon  defendante. 

Neither  did  the  erection  of  the  plaintiffs'  dam  give  them  any 
right  te  the  bed  of  the  stream  above  them,  but  only  at  the  most, 
te  such  water  as  was  taken  up  by  their  dam,  and  the  defendants 
had  certainly  a  right  to  construct  a  dam  to  save  their  own  water 
above  that  of  plamtifb. 

Clark  S  Oam,  for  Respondents. 

The  evidence  shows  that  tiie  water  collected  by  plaintiffs' 
dam,  escaped,  and  was  not  discharged  from  the  defendants' 
dam.  It  was  not  water  turned  by  them  into  Alder  Creek  below 
tiieir  first  dams  voluntarily,  and  for  the  purpose  of  collecting 
or  using  it  lower  down. 

The  finding  of  the  Court  below  esteblishes  the  fact,  that  the 
defendante  at  the  time  of  the  erection  of  plaintiffs'  dam,  had  not 
appropriated  the  bed  of  the  creek  between  the  dams  of  the  two 
parties;  it  was,  therefore,  open  to  appropriation,  and  was  appro- 
priated bj  the  plaintiffs  for  the  collection  of  water  in  their  dam. 

The  defendante  are  not  the  owners  of  water  by  them  allowed 
to  escape  into  a  natural  water  course.  The  right  to  water  is  not 
absolute,  but  only  usufructuary,  and  only  continues  with  pos- 
session. (Angell  on  W.  C.  86,  sees.  94,  95;  Eddy  v.  Simpson, 
.8  Cal.  B.  252.) 
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The  water  bavkig  found  its  way  into  a  natural  channel,  was 
appropriated  by  plaintiffs,  and  the  erection  of  the  last  dam  by 
defendants,  one  hundred  yards  above  that  of  plaintiffs,  was  an 
infring^nent  of  plaintiffs'  rights,  and  ought  to  be  abated. 

The  notice  given  by  defendants  was  the  assertion  of  a  claim 
having  no  legal-  sanction,  viz. :  an  absolute  right  to  the  corpus  of 
the  water,  and  a  consequent  right  to  retake  possession  whenever 
they  found  it.     Such  a  notice  created  no  liability. 

The  first  dams  erected  by  defendants,  appropriated,  we  admit, 
all  water  flowing  naturally  or  artificially  into  the  stream  above 
the  dam,  but  could  give  no  right  to  the  use  of  water  below  it. 
They  might  change  its  location,  if  it  could  be  done  without  in- 
jury to  the  righto  of  others.  Here  the  plaintiffs'  rights  inter- 
vened, and  were  injured  by  the  erection  of  a  dam  lower  down, 
and  just  above  their  own. 

We  do  not  deny  defendants'  right  to  keep  possession  of  all 
water  brought  by  tiiem  in  their  own  canals,  provided  that  in  de- 
vising means  to  keep  this  possession,  they  do  not  infringe  on 
the  rights  of  others*  In  this  case  they  have  infringed  upon  our 
right  to  the  use  of  water  found  running  in  the  creek.  Their 
right  being  only  usufructuary,  was  lost  when  the  water 
found  its  way  back  into  natural  channels,  and  we  ac- 
[108]  *quired  a  right  to  it,  upon  which  they  have  trespassed. 
This  case  is  identical  in  principle  with  Eddy  v.  Simpson. 

There  is  nothing  in  the  record  to  show  an  intention  on  the 
part  of  defendants  at  the  commencement  of  thdr  works,  to  ap- 
propriate Alder  Creek  for  the  purpose  of  conducting  water,  and 
if  there  were,  a  mere  intention  is  insufficient.  An  actual  appro- 
priation could  only  give  the  right  contended  for. 

The  opinion,  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
D£icF£LDT«.  Mt.  Chief  Justioe  Mubray  and  Mr.  Justice  Tebbt 
concurred. 

Possession,  or  actual  appropriation,  must  be  the  test  of  pri- 
ority in  all  claims  to  the  use  oi  water,  whenever  such  claims  are 
not  dependent  upon  the  ownership  of  the  land  through  which 
the  water  flows. 

Such  appropriation  cannot  be  isonstmctive,  because  there 
would  be  no  rule  to  limit  or  control  it,  resting,  as  it  must,  only 
in  intention.  The  principle,  as  laid  down  in  Eddy  v.  Simpson, 
8  Cal.  B.  249,  must  govern  this  case. 

The  design  of  the  defendants,  two  years  before,  to  appropriate 
Alder  Creek  as  a  connecting  link  of  their  enterj^ise,  could  not 
give  them  exclusive  rights  until  it  was  executed,  because  it  is 
not  the  intention  to  possess,  but  the  actual  possession,  which 
gives  the  right.  And  so  in  the  case  of  Stark  v.  Barnes,  4  Cal. 
412,  cited  by  appellants,  the  doctrine  of  relation,  as  between  the 
acts  of  the  plaintiff^  first  and  last,  was  simply  applied  to  the 
thing  possessed,  and  not  to  the  intention  of  possessing. 

The  purchase  by  the-  defendants,  of  Walker's  dam,  was  an 
actual  appropriation  of  the  waters  of  the  creek  so  far,  but  no 
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fortiiier;  and  until  they  built  a  dam  below,  in  order  to  make 
a  further  appropiiation,  any .  one  else  had  the  zight  to  do  so. 
If  they  had  commenced  6rst  to  build  the  dam  in  goodfaith^ 
then,  although  their  power  of  enjoyment  would  not  conmience 
until  its  completion,  yet  the  right,  as  against  others^  would 
bear  relation  to  the  time  of  commencement;  and  this  is  all  that 
tiie  principle  in  Stark  y.  Barnes  amounts  to. 
Judgment  affirmed^ 


EEYNOLDS  et  al,  t?.  JOURDAN. 

iCo3!rTaici>— Action  fob  Wobk  axd  Labos,  ExiBcnoir  or  BxmDT. — YHieTe 
the  entire  ^rfonnance  of  a  special  contract  has  been  preyented  by  one 
of  the  parties,  or  its  terms  have  been  varied  by  subsequent  agreement, 
the  action  for  the  amount  due  for  work  and  labor,  should  be  in  the  form 
of  indebitaUs  assumpsit,  and  not  upon  the  contract. 

Idkm. — VAx^tJBOF  Sebvices,  HOW  ESTABLISHED. — ^lu  such  casetheooutract  moT 
be  introduced  in  evidence  by  either  party,  as  an  admission  of  the  stand- 
ard of  value,  or  as  proof  ox  any  other  fact  necessary  to  the  recovery, 
and  should  be  allowed  to  go  to  the  juryi  whenever  it  can  aid  them  in 
attaining  a  sound  conclusion. 

Evidence,  Opinions  of  Witnxsses.— The  opuiions  of  a  person  not  an  expert^ 
are  not  evidence. 

Ideh . — Pbeuminabt  Pboof  of  Lost  iNSXBTnniiT.'^The  proof  of  the  loss  of 
receipts,  without  proof  of  their  genuineness,  is  not  a  sufficient  predicate 
for  the  admission  of  evidence  as  to  their  contents. 

Idem. — ^Ezpebts,  Opinions  of. — ^The  rule  that  Courts  are  to  give  construc- 
tion to  contracts,  is  frequently  departed  from^  where  the  contract  relates 
to  the  scientific  or  mechanic  arts.  In  such  cases  it  is  common  and  pru^ 
dent  to  admit  the  opinions  of  experts  to  ezplain  the  contract* 

Appeaii  from  the  District  Court,  of  the  Sixth  Judicial  Dis- 
trict. 

♦The  plaintifb  brought  their  action  of  assumpsU  tot  [109] 
work  and  labor  done,  and  material  furnished  in  fche  erec- 
tion of  a  brick  house  for  defendant  in  the  ciiy  of  Sacramento. 
The  defendant,  in  his  answer,  sets  up  a  written  contract  for  tlie 
erection  of  the  building  in  a  good  and  workmanlike  manner,  by 
the  terms  of  which,  the  building  was  to  be  finished  by  the  20th 
of  August,  1852,  except  the  iron  doors  and  window  blinds, 
which  were  to  be  furnished  when  they  arrived  from  New  York. 
The  contract  specifies  dimensions  of  walls,  fioors,  etc.,  but  does 
not  mention  the  roof.  The  answer  further  avers  that  the  build- 
ing was  not  erected  in  a  good  and  workmanlike  manner  as 
agreed,  and  that  the  plaintins  refused  to  put  any  roof  upon  the 
house  or  to  put  iron  shutters  on  the  doors  and  windows,  and 
abandoned  me  building  on  the  8th  of  August,  in  an  unfinished 
and  unprotected  condition;  and  further  avers  payments,  made 
on  account  of  the  contract,  for  which  he  prays  judgment,  as 
well  as  for  damages  for  the  incomplete  and  unskillful  manner 
of  performing  the  contract. 

1.  Approirad  Adam  t.  JPu^^  7  €U.  ISl;  (TCinmor  t.  JHn^lqf,  26  OaL  ao. 
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On  the  trial  the  plainti£b  offered  the  contract  in  evidence, 
which  was  admitted  under  the  exception  of  defendant.    The 

Slaintiffs  then  proved  that  they  gave  the  key  of  the  building  to 
efendant,  and  that  after  defen<£tnt  had  been  in  possession  of 
the  building  for  some  time,  plaintiffs  told  defendant  that  iron 
doors  and  shutters  had  arrived  in  San  Francisco,  and  offered  to 
put  them  up,  and  that  defendant  refused  to  have  them  put  up, 
and  also  proved  that  at  the  time  defendant  took  the  key  of  the 
building,  he  refused  to  pay  the  balance  due,  on  the  ground  that 
the  shutters  were  not  put  up.  The  plaintiffs  then  rested  their 
case  and  defendant  moved  for  a  nonsuit,  which  was  overruled. 
The  defendant  then  proved  that  when  he  took  the  building 
there  was  only  a  rough  board  roof,  not  water-proof,  but  suitable 
for  tinning,  and  that  he,  defendant,  subsequently  put  on  a 
metallic  roof;  and  also  introduced  evidence  to  show  that  the 
work  performed  was  not  good  and  workmanlike.  The  opinions 
of  Bushnell,  one  of  defendant's  witnesses,  as  to  the  quality  of 
the  masonry,  were  ruled  out,  on  the  ground  that  he  was  not  a 
mechanic.  It  was  proved  that  the  bmlding  was  taken  down  in 
1853,  having  been  injured  by  fure,  and  was  rebuilt.  Defendant 
also  asked  Carlisle,  another  witness,  ''what  was  the  amount  of 
the  loss  of  rent  sustained  by  the  defendant  while  the  house  was 
being  rebuilt?"  To  this  question  plaintiffs  objected,  and  the 
objection  was  sustained,  the  defendant  excepting  to  both  rul- 
ings. Defendant  proved  by  J.  H.  Balston  the  loss  of  receipts 
purporting  to  be  signed  by  the  plaintiff,  but  the  witness  could 
not  testify  that  they  were  in  the  handwriting  of  plaintiffs,  and 
the  Court  excluded  evidence  of  their  contents,  the  defendant 
excepting. 

The  plaintiffs  introduced  testimony  shovring  that  the  building 
was  put  up  in  a  good  and  workmanlike  manner.  The  plaintiffs 
asked  Chesley,  one  of  their  witness^,  a  contractor  and  brick- 
layer, the  question:  ''if  under  that  contract  and  the  customs  of 
the  country  at  that  time,  he  would  consider  himself  bound  to 
put  on  a  tin  roof  ?  "  To  which  he  answered  that  he  would 
[110]  not.  The  Court  then  asked  the  witness:  *"  Under  that 
contract,  would  you  consider  yourself  bound  to  put  any 
kind  of  a  roof  on  the  house?"  To  which  vdtness  answered, 
"No."  To  both  these  questions  and  answers  defendant  ex- 
cepted. Under  the  instructions  of  the  Court,  given  as  asked  by 
defendant,  the  jury  found  a  verdict  for  plaintiffs.  Defendant 
moved  for  a  new  trial.  Motion  overruled,  and  judgment  en- 
tered on  the  verdict.    Defendant  appeals. 

Balston  &  WaUacey  for  Appellant. 

1.  The  Court  erred  in  permitting  the  contract  to  be  read. 
(10  Mass.  B.  289;  8  Johns.  K.  437;  10  Johns.  B.  36;  18  Johns. 
456;  7  Cowen's,  93;  1  Taylor,  182;  1  Mason,  123.) 

2.  The  Court  erred  in  overruling  the  motion  for  a  nonsuit. 
The  evidence  must  correspond  with  the  allegations  and  be  con- 
fined to  the  points  in  issue.    (1  Greenl.  Sec.  61.) 
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A  contract  is  an  entire  thing  and  must  be  proved  as  stated. 
(1  Oreenl.  Sec.  66.) 

When  work  is  done  under  a  subsisting  special  contract,  the 
contract  must  be  declared  on.  (Jennings  v.  Gamp,  13  Johns.  94; 
Clark  y.  Smith,  14  Johns.  826;  Beymxmd  y.  Barnard,  12  Johns. 
274;  WhUing  v.  SuMvan,  7  Mass.  107;  8  Miss.  R.  119;  GuOer  v. 
PoweU,  Smith's  Lead.  Cas.  Am.  Notes,  47;  Martin  v.  Stephens, 
19  Verm.  R.  126;  21  Verm.  R.  469;  1  Watts  &  Serg.  311;  Serg. 
&  Rawle,  235;  Ladwe  v.  Seymour  etal,  2^  Wend.  R.  59.) 

3.  The  Court  erred  in  excluding  a  portion  of  the  testimony  of 
Bushnell.    (1*6  Verm.  R.  625.) 

4.  The  Court  erred  in  ovemding  the  question  asked  of  the 
witness,  Carlisle. 

(Watts  &  Serg.  411;  3  Watts,  104;  1  Qreenl.  Ev.  Sec.  51.) 

5.  The  Court  erred  in  excluding  Ralston's  eyidence  as  to  the 
contents  of  the  receipts. 

6.  The  Court  erred  in  admitting  Chesley's  opinion  as  to  the 
construction  of  the  contract.  (16  Verm.  R.  525;  3  Vesev,  692; 
lowle  y.  Bigdow,  10  MjBiaa.  884,  and  notes;  11  Verm.  R.  493, 
683.)    The  construction  of  instruments  belongs  to  the  Court. 

Winans,  for  Respondent. 

The  general  proposition  contended  for  bj  appellant  in  his 
first  and  second  assignments  of  error  is  undoubtedly  correct,  but 
the  rule  has  been  qualified  when  applied  to  particular  cases. 
(CuUer  y.  FoweU,  2  Smith's  Lead.  Cas.  4  Am.  Ed.  p.  38,  Sec.  1, 
and  cases  cited.) 

When  there  is  a  special  contract,  and  plaintiff  has  performed 
it  in  part,  and  is  preyented  from  completing  it  by  defendant, 
he  may  recoyer  in  assumpsit  for  the  work  done,  and  the  defend- 
ant cannot  set  up  the  special  contract  to  defeat  him.  (Id.  p.  40, 
Sec.  4,  and  cases  cited.  Also,  p.  47;  Feeter  y.  Heath,  11  Wend. 
479;  Ladue  y.  Seymour,  24  Wend.  60,  62,  63.) 

2.  The  defendant  is  estopped  by  his  answer  from  raising  the 
objection  to  the  introduction  of  the  contract  in  eyidence 

by  the  plaint-*iffs,  for  the  contract  is  set  up  in  the  answer   [111] 
and  an  issue  tendered  by  defendant  under  it. 

3.  As  to  the  exclusion  of  Bushnell's  testimony  as  to  the  skill- 
fulness  of  the  work,  the  rule  is  clear,  he  not  being  a  qualified 
expert.  (1  Greenl.  Ey.  Sec.  440,  and  note  p.  554;  Carter  & 
Boehm,  1  Smith  Lead.  Cas.  4  Am.  Ed.  644,  555,  556;  SmiJOi  y. 
,  4  Barb.  615.) 

4.  The  Court  properly  ruled  out  the  eyidence  of  Carlisle  as  to 
yalue  of  rents  of  the  bmlding  while  being  rebuilt  by  defendant. 
(Sedg.  Meas.  Dam.  63,  64,  65.) 

5.  The  eyidence  of  Ralston  as  to  the  contents  of  the  receipts 
was  properly  excluded.    (1  Greenl.  Ey.  Sec.  677,  p.  698.^ 

6.  The  Court  correctly  allowed  the  questions  asked  oi  Ches- 
ley.  It  was  not  asking  the  legal  construction  of  the  contract, 
but  merely  a  resort  to  usage  to  ascertain  and  fix  the  terms  of 
the  contract  or  its  construction.    (Chitfy  Cont.  83  and  note  1; 
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FowUy.  Bigdaw,  10  Mass.  B.  884,  885;  Ssmih'B  Com.  p.  680,1 
Sec.  482;  Wigglesworih  t.  DaUison^  1  Smith  Lead.  Gas.  305;  4 
Am.  Ed.  582,  588,  where  the  whole  doctrine  is  laid  down;  SeweU 
V.  am,  1  HaU  Sup.  0.  R.  602.) 

It  is  not  disputed  that  it  is  for  the  Court  to  construe  wiittenl 
instruments,  ''  so  soon  as  the  true  meaning  of  the  words  in 
which  the  J  are  couched,  and  the  Barroun<£ng  circumstances,^ 
if  any,  have  been  ascertained  aa  iaets,''  etc.  (Chitty  oui 
Cont.,  78.)  ** 

Even  if  there  has  been  error,  as  assigned,  the  plaintiff  was 
entitled  to  the  yerdict.  The  defendant,  by  refusing  to  allow 
the  plaintiffs  to  complete  the  contract^  has  estopped  himself 
from  making  the  defense  sought  to  be  set  up  in  this  action*. 
{Moore  Y,  Campbell,  17  Verm.  499.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey-: 
DENTBLDT.    Mr.  Chief  Justicc  MuESAT  oonouxred. 

1.  Where  the  entire  performance  of  a  special  contract  has  been* 
prevented  by  one  of  tne  parties,  or  where  its  terms  have  been 
afterwards  varied  by  the  agreement  of  both  parties,  the  action 
for  the  amount  due  for  work  and  labor  should  be  in  the  form  of 
indebitatis  assumpsUj  and  not  upon  the  contract.  In  such  case 
the  contract  may  be  introduced  in  evidence  by  either  party  as  an 
admission  of  the  standard  of  value,  or  as  proof  of  any  other 
fact  necessary  to  the  recovery,  and  should  be  allowed  to  go  to 
the  jury  whenever  it  can  aid  them  in  attaining  a  sound  conclu- 
sion. 

2.  There  was  enough  evidence  on  the  part  of  the  plaintiff  to 
be  submitted  to  the  jury,  and  the  Court  below  was  correct  in  re-* 
fusing  the  nonstdt. 

8.  The  Court  correctly  ruled  out  ihe  portion  of  Bushnell's 
testimony  which  was  excepted  to  because  he  was  not  a  me- 
chanic, and  not  such  an  expert  as  to  make  evidence  c^  his  opin- 
ions about  the  masonry  of  the  building. 

4.  The  question  to  Carlisle  might  have  been  properly  allowed/ 

but  its  refusal  has  done  no  harm.  It  was  a&ked.  upon 
[112]    that  the  work  *of  plaintiff  was  unskiUfully  done.    The 

jury  have  found  agamst  this  theory  altogether,  and  there- 
fore the  error,  if  any,  has  been  cured. 

5.  There  was  no  sufficient  predicate  for  the  admission  of  Bal- 
ston's  testimony  as  to  the  lost  receipts.  He  did  not  know  in 
whose  hands  the  receipts  were  written,  and  could,  therefore^ 
give  them  no  verity.    His  evidence  was  properly  excluded. 

6.  Ordinarily,  as  a  general  rule.  Courts  are  to  give  construc- 
tion to  written  contracts,  but  this  rule  is  frequently  departed 
from,  where  the  contract  relates  to  the  mechanic  or  scientific 
arts.  In  such  cases  it  is  common  and  prudent  to  admit  the 
opinions  of  experts  to  explain  the  contract,  and  where  the  evi- 
dence otherwise  tends  to  limit  or  enlarge  the  apparrait  meaning 
of  the  words  used,  the  opinions  of  witnesses,  who  are  in  the 
habit  of  making  and  executing  such  contracts,  ttre  almost  indisr- 
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pensable.  Hexe  ttie  dispute  itbb. about  the  roof.  It  seems  that 
the  roof  was  put  in  proper  order  for  tinning;  that  the  defendant 
received  the  key  and  acorpted  the  building,  but  refused  to  pay 
the  balance  due  for  the  work,  upon  the  single  ground  that  the 
iron  blinds  and  shutters  were  not  put  up,  which,  by  a  special 
provision  in  the  contract,  was  only  to  be  done  upon  their  arrival 
from  New  York;  that  immediately  afterwards  defendant  had  a 
tinroof  put  on.' 

This  state  of  facts  alone  m^htbe  sufficient  to  exclude  tha 
idea  that  the  plainti&were  to  put  on  a  metallio  roof  by  the 
terms  of  the  contract.  It  was,  therefore,  psoper,  in  aid  of  this, 
that  the  witness  was  asked  his  opinion  as  to  whetiier  the  expres- 
sions and  terms  used,  disclosed  a  requisition  upon  the  plaintifftoi 
put  a  roof  upon  the  house.  His  opinion  was  the  common  under- 
standing of  a  mechanic,  as  to  a  subject  of  dispute,  which  the 
contract  did  not  define,  and  which,  aside  from  his  opinion,  and 
resting  upon  the  contract,  with  the  other  evidenoe,  if  left  to  a 
jury,  as  it  properly  might  be,  may  have  resulted  in  a  conclusion 
either  way.  But,  if  the  consideration  of  this  point  be  put  solely 
on  the  ground  that  it  was  the  duty  of  the  Court  to  construe  the 
contract,  then  I  am  of  opinion  that,  where  a  contract  to  build  a 
house  contains  a  specific  description  of  eveiy  part,  with  one  ex- 
ception, stipulating  for  the  manner,  size,  measurement  Emd 
material  of  each,  with  great  particularity,  it  must  be  held  that 
the  exception  was  the  result  of  design,  and  did  not  enter  into 
the  contract  of  the  parties. 

The  last  objection  to  be  noticed  is  the  remark  of  the  Judge 
who  tried  the  case,  that  **  if  the  jury  differ  in  opinion  as  to  what 
the  witness  did  say,  they*  were  compelled  to  take  the  recollec- 
tion of  the  Court."  The  point  of  testimony  to  which  this  re-^ 
mark  was  appHed;  was  as  to  ike  time  a  witness  swore  that  he, 
as  tenant  of  the  defendant,  moved  into  the  house.  I  have 
searched  the  record  carefully,  and  I  cannot  perceive  that  there 
was  any  relevancy  in  the  testimony.  As  to  tne  time  of  the  de- 
livery and  acceptance'of  the  house,  or  the  time  it  was  first  occu- 
pied, there  seems  to  have  been  no  contest,  nor  does  the  defense 
set  up  that  it  was  not  completed  in  time.  On  the  contrary,  the 
action  is  not  on  the  contract,  but  for  work  and  labor,  and  the 
defense  is  that  the  contract  was  not  completed,  but  that 
the  building  was  abandoned  by  the  plaintiff  *in  an  un-  [IIB] 
finished  state,  before  the  time  stipulated  for  its  comple- 
tion had  elapsed.  It  could,  ther^ore,  have  made  no  difference 
as  to  what  tune  the  tenant  moved  in»  The  damage  of  defend- 
ant, if  any,  must  have  commenced  anteriorly,  according  to  his 
own  averments.  If,  therefore,  any  admeasurement  of  time 
could  have  been  properly  considered,  in  ascertaining  the  de- 
fendant's damage,  he  would  have  introduced  some  evidence  on 
that  point.  There  is  none  in  the  record,  and  the  single  point 
of  time  ascribed  by  the  Court,  as  a  part  of  the  declaration  of  a 
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witness,  who  swears  that  he  moTed  into  the  house  when  it  was 
unfinished,  could  have  no  influence  whatever. 

There  is  no  substantial  error  in  the  record^  and  the  judgment 
is  affirmed. 


ADAMS  V.  HASKELL  AND  WOODS. 

I2190LTSN07,  PowxBS  OT  AasmNBis. — ^Parties  appointed  as  assignees  of  an 
insolTent  finn,  in  a  proceeding  in  insoWenoy  which  was  ilie^  and  Toid, 
are  merely  the  cntftodians,  receivers,  or  bailees  of  the  fond  in  their  hands 
b^  yirtne  of  the  ord^r  of  the  Court,  and  only  hold  it  subject  to  the  direc- 
tion of  the  Court. 

1  Cbxdxtobs'  Suit,  Imsujtfioikmt  Dbferbbb  zn. — Consequently,  when  in  an- 
other proceedUig  for  the  protection  of  the  creditors'  property,  instituted 
by  one  of  the  insolyent  firm  against  his  partners,  in  the  same  Court,  an 
order  is  made  that  they  pay  over  the  fund  to  a  receiver  appointed  by  the 
Court,  it  is  no  answer  or  defense,  that  the  fund  has  been  attached  in 
their  hands  in  actions  brought  by  the  creditors,  or  that  it  had  been  at- 
tached in  the  hands  of  a  former  receiver,  appointed  by  the  same  Court, 
from  whom  they,  under  a  like  order,  had  received  it. 

'^  Idem. — Powxb  of  Coubt  ovxb  Fukds  of  Insolvekt. — Nor  is  the  disposition 
of  the  fund  affected  by  any  action  of  the  immediate  parties  to  the  action, 
which  was  instituted  to  secure  a  distribution  of  the  assets  among  the 
creditors— an  object  which  a  Court  of  Chancery  will  cany  out,  without 
regard  to  any  attempt  by  any  of  the  partners  to  evade  or  defeat  it. 

Cebtiosabi  to  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

The  action  in  which  this  proceeding  was  had,  was  instituted 
by  Alvin  Adams,  of  the  house  of  Adams  &  Co.,  on  the  23d  Feb- 
ruary, 1855,  against  his  copartners,  for  a  dissolution  of  the  co- 
partnership, and  a  settlement  of  the  copartnership  afiGEurs.  The 
complaint  prayed  for  a  receiver,  and  A.  A.  Cohen  was  appointed, 
by  consent  of  parties,  plaintiff  and  defendants. 

An  assignment,  in  fact,  was  made  by  all  the  parties,  members 
of  the  firm,  to  A.  A.  Cohen  as  receiver. 

Afterwards,  and  within  ten  days,  Adamd,  Haskell  and  Woods, 
comprising  aJl  jhe  parties  to  this  suit,  applied  to  the  same 
Court,  as  bankrupts,  and  asked  the  Court  to  administer  their 
estate,  under  the  bankrupt  law.  The  application  was  entertained 
by  the  Court,  and  the  Court  proceeded  to  administer  the  estate 
of  the  parties  as  bankrupts. 

Cohen  was  again  made  assignee  for  the  benefit  of  creditors — 
by  assignment  in  fact. 

Cohen,  Boman  and  Jones  were  appointed,  by  election-of  cred- 
itors, under  the  statute,  assignees  in  bankruptcy.  Cohen 
[114]  applied  to  the  ^Court  for  ini^ructions  as  receiver,  and  was 
directed  to  pay  over  to  the  assignees,  and  advised  that  his 
receivership  terminated,  by  force  and  operation  of  statute,  giving 
to  the  assignees  charge  and  control  of  the  estate. 

Cohen  delivered  over  assets,  and  took  receipt  of  assignees. 

1.    Referred  to  lame  case,  poti  447;  cited,  Tuba  Co.  v.  Adam»,  7  Cal.  37;  explatoed,  A^ 
MUT.  Woods,  8  Cftl.  166;  see  Adam  v.  Woodt,  8  CaL  306:  IfagUe  v.  Minium,  8  CaL  644. 
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,  Cohen  having  paid  over,  presented  his  accounts  and  vouchers^ 
;and  was  discha^ed  bj  the  Court. 

During  the  receiyerahip  of  Cohen,  and  before  the  assignment 
in  bankruptcy,  attachments  beyond  the  value  of  estate  were 
served  on  Cohen.  Upon  the  appointment  of  assignees,  attach- 
ments were  served  upon  them;  also  more  than  equal  to  tiie  value 
of  assets.  The  receiver  and  assignees  deposited  with  Messrs. 
Palmer,  Cook  &  Co.;  attachment  were  also  served  on  them. 
The  order  discharging  Cohen  was  set  aside  by  the  Court.  Cohen 
being  temporarily  absent  from  the  State,  and  having  left  the 
settlement  of  his  accounts  as  receiver  in  ihe  hands  of  counsel, 
was  removed  from  the  receivership,  and  H.  M.  Naglee  appointed. 

Naglee  demanded  assets  from  Boman,  Cohen  and  Jones  and 
the  demand  not  being  complied  with,  an  order  to  show  cause 
was  obtained  and  served  on  Koman  and  Jones.  Cohen  had  not 
yet  returned. 

Boman  and  Jones  show  cause,  and  set  up:  1.  Their  appoint- 
ment as  assignees.  2.  The  delivery  of  assets  to  them  from  the 
receiver,  under  order  of  Court.  3.  The  abandonment  of  this 
proceeding  by  proceedings  in  bankruptcy.  4.  The  attachments 
as  stated,  and  tbeir  acknowledgments  of  the  assets  in  their  re- 
turns to  the  attachments.  5.  The  recovery  of  judgment  by 
attaching  creditors,  and  the  institution  of  suit  by  attaching  judg- 
ment creditors,  against  these  parties  to  account,  and  for  a  distri- 
bution of  assets.  6.  An  interlocutory  decree  in  the  creditors' 
suit,  which  is  charged  as  operating  a  stay  of  all  other  proceed- 
ings. 7.  That  this  suit  of  Alvin  Adams  was  instituted  to  hinder 
and  delay  creditors,  and  therefore  void  as  to  creditors.  8.  That 
the  proceedings  in  bankruptcy  being  an  abandonment  of  the  co- 
parbicrship  suit,  it  could  not  be  revived  to  the  prejudice  of 
creditors.  9.  That  the  assignment  of  Adams,  Haskell  and 
Woods  to  Cohen,  in  fact,  was  good  as  against  them,  and  that 
they  cannot  come  in  and  avoid  it. 

Cohen,  upon  hisretum,  being  served  with  a  copy  of  the  rule, 
made  his  separate  answer,  setting  up  all  the  foregoing  reasons, 
and  in  addition  thereto,  that  the  moneys,  etc.,  he,  with  his  co- 
assignees,  had  deposited  with  Palmer,  Cook  &  Co.,  and  the  im- 
me£ate  custody  of  the  other  things — ^books,  papers,  etc., — ^he 
had  entrusted  to  Edward  Jones,  one  of  said  assignees;  that  on 
account  of  attachments,  and  for  other  causes,  said  Palmer,  Cook 
&  Co.  and  said  Jones  refused  to  deliver  said  moneys  or  assets, 
and  that  he  could  not  obtain  their  possession,  or  comply  with 
such  order  of  the  Coiurt,  if  made. 

Upon  the  coming  in  of  these  answers,  showing  cause  against 
the  rule,  the  order  was  made  absolute,  and  upon  a  non-compli- 
ance therewititi,  judgment  in  contempt  was  entidred  up,  assessing 
a  fine  of  $500  on  each  party,  and  ordering  their  imprisonment 
until  the  order  was  complied  with. 

*From  this  order,  on  the  rendition  thereof,  Boman,  [115] 
Cohen  and  Jones  took  an  appeal.    The  bond  given  was 
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the  fitatutoiy  one  for  costs,    but  did  not  operate  a  stay  of 
proceedings. 

The  Court  below,  refusing  to  approve  a  bond,  or  fix  an  amount, 
to  a£ford  the  parties  a  stay  of  proceedings,  the  writ  of  ceriiorari 
was  issued  out. 

« 

Lockwoody  Tyler  A  WaUace,  Eobinson  A  BeaUy,  and  James  A. 
MbDougaU,  for  Petitioners  and  Appellants. 

The  Court  erred  in  overruling  the  answers  of  petitioners, 
Boman  and  Jones,  filed  therein  Nov.  10th,  1855,  and  the  answers 
of  A.  A.  Cohen,  filed  Nov.  17th,  1855,  and  in  making  the  order  of 
December  1st,  1855,  directing  and  requiring  the  said  petitioners 
to  pay  over  to  H.  M.  Naglee  the  assets  therein  described,  and 
also  in  making  the  order  of  Dec.  5th,  1855,  punishing  peti-i 
tioners  for  disobedience  to  the  order  of  Dec.  1st,  aforesaid,  for 
'  the  following  reasons: 

1st.  The  petitioners  were  not  parties  to  the  suit  pending  be* 
fore  idle  Coiui»,  and  could  not  be  proceeded  against  by  summary 
process  therein. 

2d.  The  suit  of  Alvin  Adams  against  Haskell  &  Woods  being 
fraudulent  and  coUusive,  to  hinder  and  delay  creditors,  every 
order  of  the  Court  in  regard  to  their  property,  which  was  pro- 
cured with  that  fraudulent  intent,  is  void  ab  iniiiQ^  and  could 
not  prevent  creditors  from  attaching  the  same. 

3d.  The  funds  having  been  attached  in  the  hands  of  the  peti-* 
tioners,  they  have  the  right  to  hold  them  for  their  protection. 

4th.  The  petitioners  having  been  called  upon  to  purge  them* 
selves  from  contempt,  the  facts  stated  in  their  answer  must  be 
taken  as  true. 

5th.  If  not  taken  as  absolutely  true,  they  must  be  so  taken 
where  not  clearly  contradicted  by  other  testimony. 

Shajier  &  Park  and  Edward  Stanley,  for  Eespondents,  Plaintiff 
and  Eeceiver.    No  brief  on  file. 

* 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.  Mr.  Chief  Justice  Mubbaz  and  Mr.  Justice  Tesbt 
concurred. 

The  order  of  the  Court  below  in  this  case,  requiring  the 
receiver  to  pay  over  the  funds  and  deliver  the  books  and  papers 
to  Cohen,  Jones  and  Boman,  may  be  considered  as  having  two 
objects:  First,  to  make  them  custodians  of  the  fand^  and  second, 
to  authorize  them  to  distribute  the  fund  under  a  proceeding  in 
bankruptcy,  which  had  been«ommenced,  and  whidi  was  brought 
to  the  notice  of  the  Court. 

The  proceedings  in  bankruptcy  failed  because  they  were  ille- 
gal and  void,  consequently  the  second  object  of  the  order  had 
no  eidstence.  The  parties  therefore  to  whom  the  fund  was  com- 
mitted, ^ere  merely  custodians  or  receivers,  or  bailees  by  virtue 
of  the  order  of  the  Court.  They  received  it  from  the  Court  be^ 
cause  its  possession  by  the  receiver  was  the  possession  of  the 
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Court;  they  receiTed  it  by  order  of  the  Court,  and  could  conse- 
quently only  hold  it  subject  to  the  direction  of  the  Court;  it  is 
in  their  hands,  and  is  not  their  property;  they  are  surely 
^answerable  to  some  one  for  it;  it  can  only  be  to  the  power   [116] 
from  whence  they  derived  it,  and  whose  special  property 
it  was  when  they  obtained  it. 

It  is  no  answer  to  this  to  say,  that  the  fund  has  been  attached 
by  the  garnishments  of  the  ci^Bditors  of  Adams  &  Co.  It  was 
not  the  subject  of  attachment.  It  was  already  in  the  hands  of 
a  receiver  before  any  attachment  issued.  The  receiver  is  the 
officer  of  the  Court,  and  the  fund  in  his  hands  is  in  Court, 
in  the  custody  of  the  law,  and  can  only  be  disposed  of  by  the 
order  and  direction  of  the  Court. 

Nor  (as  was  contended  at  the  bar,)  is  its  disposition  subject 
to  be  affected  by  anv  action  of  the  immediate  parties  to  the  suit. 
The  biQ  was  filed  ior  the  purpose  of  securing  the  assets  of  the 
partnership,  and  having  them  distributed  to  the  creditors.  This 
purx)ose  a  Court  of  Chanceiy  will  carry  out  without  regard  to 
any  attempt  on  the  part  of  the  partners  to  evade  or  defeat  it.  It 
was  the  duty  of  the  Court,  as  soon  as  this  bill  was  filed  and  the 
property  was  under  its  control,  to  require  all  the  creditors  of 
Adams  &  Co.  to  appear,  within  a  given  time,  before  a  master  to 
be  appointed  for  tne  purpose,  and  have  their  claims  audited, 
under  such  rules  and  regulations,  as  to  notice,  as  would  secure 
a  fair  hearing  and  a  just  account. 

Upon  the  report  of  the  master  and  its  confirmation,  the  fund 
would  then  be  distributed,  pro  raJta^  among  the  creditors  whose 
claims  were  allowed. 

Ordered,  that  the  oertiarari  be 
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GHEKEBT  v.  PALMER. 

iSale,  whsk  Void  as  to  OBSDrroBS.— A  sale  of  personal  property^  nnfto- 
companied  by  immediate  delivery,  is  Yoid  as  to  creditors,  and  this 
though  delivery  be  made  before  levy  is  made  l^  the  creditors. 

Idiu. — Whkn  ▲  8ecbet  Tbust. — And  where  sach  sale  is  absolute  in  terms, 
but  with  an  understanding  between  vendor  and  vendee  that  it  was  only 
to  operate  as  a  mortgage,  then  it  is  a  secret  trust  as  to  the  surplus,  and 
void  as  to  creditors. 

Fbaud,  wheh  a  Question  of  Law. — Where  there  is  no  dispute  as  to  the 
facts,  and  the  law  upon  those  facts  declares  a  transaction  fraudulent,  it 
is  not  a  question  for  the  jury.  The  Court,  in  such  case,  may  direct  the 
jury  how  to  find,  or  set  aside  the  verdict,  if  they  find  to  the  contrary. 

Fbaitd,  Sttbsequent  Acts  brlatr  to  Inception  of. — Where  a  sale  or  mort- 
gage of  personal  property  was  void  for  want  of  immediate  delivery,  sub- 
sequent advances  after  delivery  cannot  be  recovered  where  it  appears 
that  they  were  paid  under  the  general  contract.  The  contract  being 
void,  all  subsequent  acts  relate  to  its  inception,  and  are  alike  tainted 
with  fraud. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  plaintiff  received  from  C.  J.  Hutchinson  a  bill  of  sale  for 
250  head  of  cattle,  November  30tii,  1853.  It  appears  from  the 
testimony,  and  is  admitted,  that  the  bill  of  sale,  though  ab- 
solute on  its  face,  was  intended  only  as  a  mortgage  to  secure 
certain  stuns  paid  and  to  be  paid  by  Chenery  for  Hutchinson. 
Ohenery  did  not  take  possession  of  the  cattle  till  January  or 

1.  cited  Uodgkini  y.  Hook,  23  Oa.  684. 
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February,  1854,  when  he  sent -the  bill  of  sale  to  his  agent,  who, 
under  its  authority,  took  possession  of  the  cattle.  Some  of 
Cheneiy's  advances  to  Hutchinson  occurred  as  late  as  August, 
1854,  and  while  he  was  in  possession  of  the  cattle.  None  of 
these  advances  had  been  repaid  bj  Hutchinson,  and  the  plaint- 
iff had  retained  possession  of  the  cattle  when  the  defend- 
[120]  ant,  as  Deputy  Marshal  of  the  United  ^States  District 
Court,  levied  on  the  cattle  under  an  execution  in  favor  of 
Lucas,  Turner  &  Co.,  and  against  Hutchinson;  and  this  action 
is  brought  for  their  recovery,  and  damages  for  their  detention. 

On  the  trial,  after  hearing  the  evidence  and  the  chaise  of  the 
Court,  the  jury  found  for  the  defendant.  By  stipulation,  the 
case  comes  up  as  an  appeal  from  an  order  overruling  a.  motion 
for  new  trial. 

The  following  assignment  of  errors  is  made  by  appellant: 

1.  The  Court  erred  in  charging  the  jury,  that  to  render  a 
mortgage  of  personal  property  valid  under  the  statute  as  against 
creditors  of  the  mortgagor,  there  must  be  an  immediate  delivery 
of  possession  of  the  property  mortgaged,  or  a  delivery  within 
such  reasonable  time  as  the  circumstances  will  permit,  as  well 
as  a  continued  change  of  possession. 

2.  The  Court  erred  in  charging  that  the  statute  makes  no 
difference  as  to  the  time  of  delivery  of  possession,  between 
mortgages  and  bills  of  sale  of  personal  property,  so  as  to  render 
them  valid  against  the  creditors  of  the  mortgagor  or  vendor,  but 
requires  the  delivery  of  possession  to  be  immediate  in  both 
cases. 

3.  The  Court  erred  in  charging  that  if  there  was  no  delivery 
of  possession  by  the  mortgagor  in  the  present  case,  within  two 
months  after  the  execution  of  the  mortgage^  although  there  was 
a  delivery  after  that  time,  and  after  such  delivery,  a  continued 
change  of  possession  until  the  defendant's  l&vy,  the  jury  must 
find  for  the  defendants 

Winana,  for  Appellant.     No  brief  on  £le. 

Baldwin  d>  Bowman^  for  Respondent. 

1.  The  parties  having  made  the  contract  in  the  form  of  an  ab- 
solute sale,  as  to  third  persons,  they  must  be  held  bound  by  it 
in  that  form,  and  their  relations  to  it  fixed  by  the  paper  as  it 
reads,  so  far  as  those  third  persons  are  concerned;  and  parol 
evidence  at  common  law  cannot  be  admitted  to  show  that  a 
writing,  absolute  in  its  terms,  is  a  mortgage.  (6  Hill,  N.  Y. 
Rep.  220;  1  Hill,  S.  C.  Rep.  387;  6  Har.  &  Johns.  128;  8  Conn. 
117-122;  mini  v.  Shddon,  18  Mass.  449;  Id.  454;  3  Phil,  on 
Ev.  note  961,  and  cases  cited;  12. Wend.  64;  JeweU  v.  Beedy  5 
Greenl.  96;  2  Shepley,  89;  12  Smedes  and  Marsh.  614.) 

2.  Because  the  reservation  of  right  to  redeesi^  orally  made^ 
is  a  secret  trust,  and  makes  fraudulent  and  void  qiuuid  cred- 
itors the  contract  which  on  its  face  purports  to  be  absolute.  (5 
Serg.  &  Rawle,  278;  12  Id.  278;  7  Watts,  434;   3  Vermont  R. 
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565;  1  Am.  Ld.  Cases,  p.  82;  2  Yermont  B.  555;  3  Dana,  134; 
4  Devereux,  50;  Colbum  v.  Pickering,  3  N.  H.  415;  4  Devereux, 
309;  Paid  v.  Crocker,  8  N.  H.  288;  4  Devereux,  176;  8mHh  v. 
LoweU,  6  N.  H.  67;  10  Pevereux,  150;  WirUdey  v.  JKtt,  9  New 
Hamp.  31;  9  Johns.  338;  Oregory  v.  Perkins,  4  Dev.  54;  Rea  v. 
Alexander,  5  Iredell,  644;  1  Scam.  296;  3  Gilman,  464;  7  Dana, 
262;  Ibby  v.  Beed,  9  Conn.  225;  14  N.  H.  61;  7  Watts  &  Setgt, 
227;  Holcamb  v.  Eay,  1  Ired.  340.) 

*S.  Because  the  property  was  sabject  to  levy,  even  if   [121] 
the  bill  were  a  mortgage  in  terms;  the  levy  must  be  upon 
the  corpus  of  the  property;  and,  therefore,  there  can  be  no  suit 
by  replevin'  against  the  <Kfficer  until  the  sale  of  the  defendant's 
interest  in  the  properiy.    (Migate  v.  ClarJcson,  2  B.  Mon.  41.) 

4.  There  was  no  such  possession  given,  as  the  law  requires  to 
change  the  title.  (WordaU  v.  8mW%^  1  Campb.  332;  Sands  v. 
Codwise,  4  Johns.  588.) 

5.  Upon  the  facts,  as  a  necessary  conclusion  of  law,  the  Court 
must  pronounce  the  deed  fraudulent  and  void.  (9  Johns.  337 ; 
8  New  Hamp.  288;  13  Johns.  243;  7  Cowen,  301;  2  T.  B.  587;  2 
Wend.  447;  Archer  v.  HuJbbeil,  4  Wend.  514;  Bacon  v.  Stetson,  7 
Cowen,  735.) 

6.  This  transaction  was  not  a  mortgage  but  an  assignment  by 
an  insolvent,  and  is  within  the  inhibition  in  the  insolvent  laws 
of  California.    (See  Comp.  L.  p.  314.) 

7.  The  charge  of  the  Court  was  right  as  given;  indeed  it  was 
not  broad  enough.  This  involves  a  construction  of  the  Act  con- 
cerning fraudulent  conveyances.  (See  Comp.  L.  p.  201,  sees. 
15-17;  1  Kent's  Com.  462;  Wanrdey  v.  De  Maites,  1  Burr,  467; 
Lingham  v.  Briggs,  1  Bos.  &  Pul.  87;  3  Cowen  B.  p.  189; 
Tuynne's  Case,  3  Coke  B.  80;  Edwards  v.  Harbin,  2  T.  B.  587; 
Hamilton  v.  Russell,  1  Cranch.  309;  SturtevanJt  v.  Ballard,  9 
John^  339;  Hildreih  v.  Sands,  2  Johns.  Ch.  C.  46;  Dana  v.  Cope, 
4  Binney,  258;  FUzkugh  v.  Anders(m,  2  Hen.  &  Munf.  302; 
Alexander  v.  Denale,  2  Munf.  341;  Barron  v.  PaoAen,  5  Johns. 
258;  1  Powell  on  Mortg.  pp.  3,  4  and  29,  2d  chap.;  Cl&m  v. 
Woodjs,  5  Serg.  &  Baw.  278;  RyaXX  v.  Rolla,  1  Atk.  165, 185;  3 
Bulstrade,  17;  Salk.  113;  Dyer,  20,  203;  1  Vesey,  252;  PFi&on  v. 
Bay,  2  Burr,  827;  Matdcyn  v.  Mocyre,  7  T.  B.  63;  4  Burr,  sitpra.) 

8.  Supposing  that  all  these  objections  are  of  no  avail,  it  stHl 
remains  obvious  that  where  no  time  is  specified  in  a  statute  for 
the  performance  of  an  act,  a  reasonable  time  is  the  period  in- 
tended; and  where  there  is  no  dispute  about  the  facts,  this  is  a 
question  of  law.    {OUbert  v.  Moody,  17  Wend.  354.) 

9.  Parol  evidence  is  not  admissible,  to  show  that  the  recited 
consideration  in  a  deed  is  not  the  true  one.  {HUdreth  v.  Sands, 
2  Johns.  Ch.  43;  2  Vesey,  628;  Peacock  v.  Monk,  1  Vesey,  628; 
Wells  V.  Baldwin,  18  Johns.  47;  Schermerhom  v.  VanderJieyden, 
1  Johns.  129;  Maigley  v.  Hawer,  7  Johns.  342;  Jackson  v.  De 
Lancey,  4  Cowen,  342;  5  J.  J.  Marshall,  141;  5  Cowen,  175;  4  J. 
J.  Marshall,  431;  4  Hawks,  24.) 

We  beg  to  refer  the  Court  to  the  case  of  FOzgerald  et  al.  v. 
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Gorham,  4th  vol.  Cal.  B.  289,  in  which  the  chief  ground  relied 
upon  by  us  is  fully  sustained  by  the  concurrent  opinion  of 
Justices  Hetdeitfeldt  and  Mubbat.  This  opinion  sustains  the 
view  of  the  law  taken  by  Justice  Bbom son  in  tne  case  of  Oristcold 
y.  Sheldon,  4  Comstock,  582,  and  shows  condusiyely  that  the 

question  is  rea  cufjudicata  in  this  State. 
[122]       ^The  Gpurt   delivered  an  opinion   in  this  cause  in 

January  term,  but  a  rehearing  being  granted,  the  case 
was  reserved  till  April  term,  when  the  judgment  first  rendered 
was  affirmed. 

The  first  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hetdekteldt,  Mr.  Chief  Justice  Mubbat  and  Mr.  Justice  Tebbt 
concurring. 

If  the  conveyance  from  Hutchinson  to  the  plaintiff  was  a  sale 
of  the  property,  then  it  was  void  as  to  creditors  for  the  want  of 
immediate  deliveiy,  by  the  fifteenth  section  of  the  Statute  of 
Frauds. 

That  it  was  not  an  actual  sale,  but  only  a  mortgage,  might  be 
a  question  to  be  investigated  between  vendor  and  vendee,  to 
prevent  an  attempted  fraud  by  one  against  the  other;  but  where 
the  rights  of  third  persons  are  to  be  affected,  it  is  not  the  prov- 
ince of  either  to  alter  or  vary  the  ierms  of  the  written  instru- 
ment, given  and  accepted  between  them  as  the  evidence  of  their 
respective  rights. 

If  the  bill  of  sale  was,  by  a  private  understanding  between  the 
parties,  to  operate  only  as  a  mortgage,  then  it  was  a  secret  trust 
to  the  extent  of  the  surplus  over  the  debt  secured,  for  the  benefit 
of  the  vendor,  and  void  by  the  eleventh  section  of  the  same 
statute.  It  was  placing  the  property  beyond  the  reach  of  his 
creditors,  who  certainly  had  Uie  right,  except  it  may  be  imder 
peculiar  circumstances,  to  avail  themselves  of  the  surplusi  In 
what  manner  this  could  be  done,  it  is  unnecessaiy  here  to  deter- 
mine, and  may  depend  upon  the  circumstances  of  each  case. 

Wherever  there  is  no  dispute  as  to  the  facts,  and  the  law 
upon  those  facts  declares  a  transaction  fraudulent  and  void,  it 
is  not  a  question  for  the  juiy.  The  Court  in  such  case  may 
direct  the  jury  how  to  find,  or  set  aside  the  verdict  if  they  find 
the  contrary.    (See  BiUinga  v.  BUlinge,  2  Cal.  B.) 

Upon  the  whole  case  as  presented  by  the  record,  the  judg- 
ment below  is  correct,  And  must  be  affirmed. 

On  the  rehearing,  the  opinion  of  the  Court  was  delivered  by 
Mr.  Chief  Justice  Mubbay.    Mr.  Justice  Tebbt  concurred. 

A  re-argument  was  had  in  this  case,  upon  a  suggestion  tliat 
advances  had  been  made  by  Cheneiy  to  Hutchinson,  after  the 
delivery  of  the  property  in  question. 

If  the  relation  of  the  parties  had  been  that  of  bailor  and 
bailee,  or  pledgor  and  pledgee,  then  there  would  be  no  doubt 
but  the  plaintiff  might  assert  his  claim  for  these  advances,  thus 
made  upon  the  property  in  his  possession.    There  is  no  evi- 
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dence  however  that  the  original  contract  was  ever  abandoned. 
In  fact,  it  appears  from  the  testimony  of  Hutchinson  that  these 
same  advances  were  contemplated  and  agreed  on  at  the  time  of 
the  original  sale  or  mortgage.  Under  these  circumstances  the 
contracts  must  be  regarded  as  an  entirety,  and  however  honest 
the  intentions  of  tho  parties,  the  law  from  motives  of  public 
policy  having  declared  the  contract  void,  all  subsec^uent  acts 
under  it  must  relate  to  its  inception,  and  are  alike  tainted  with 
fraud. 

'*'We  are  disposed  to  regard  this  as  a  hard  case,  but  do    [123] 
not  see  how  the  consequences  can  be  avoided,  as  any  other 
rule  would  enable  a  party  to  cure  a  fraudulent  conveyance  by 
subsequent  payments  or  advancements  made  in  good  faith. 

The  whole  contract  is  indivisible,  and  must  stand  upon  the 
legality  or  bona  fides  of  its  inception.  The  judgment  heretofore 
rendered  is  a£Snned. 


LEONARD  V.  DABLINQTON. 

^  Sak  FBATidsco— Titue  to  LAinw  Sold  bt  Commibsiokkbs  or  Fondkd  Dsbt. — 
A  sale  of  land  in  the  city  of  Ban  Francisco  by  a  portion  of  the  Board  of 
Commissionera  of  the  Funded  Debt  does  not  pass  a  legal  title  upon  which 
ejectment  can  be  maintained. 

CoauiissioNEBs  OF  Funded  Debt — Powebs,  how  Exebcibed. — ^The  Act  of  the 
Legislature  confers  the  power  on  five  commissioners,  and  though  a  ma- 
jority may  control,  yet  it  is  necessary  that  all  should  meet  and  consult, 
or  have  notice  of  the  meeting,  that  they  may  attend  if  they  desire. 

Idem. — Resolution  of  Sale,  when  Valid. — A  general  resolution  pasned  by 
the  whole  Board  a  year  before  the  sale  in  question,  that  they  would  sell 
all  the  ciW  property  to  pay  her  debts,  will  not  give  validity  to  the  par- 
ticular sale  made  in  pursuance  of  a  resolution  to  sell  the  particular  lot, 
adopted  by  only  three  of  the  Board  shortly  before  the  sale. 

Appeal  fron  the  District  Court  of  the  Fourth  Judicial  District. 

This  was  an  action  of  ejectment  for  a  fifty-vara  lot,  on  the 
comer  of  Beale  and  Hamson  streets,  San  Francisco.  The 
plaintifT  derived  title  from  the  Commissioners  of  the  Funded 
Debt  of  the  city  of  San  Francisco. 

The  deed  from  the  Commissioners  to  the  grantors  of  plaintiff 
was  made  September  20th,  1852,  by  P.  A.  Morse,  William 
Hooper  and  Beverly  C.  Saunders,  as  "  the  present  acting  mem- 
bers of  the  Board  of  Commissioners  of  the  Funded  Debt  of  the 
city  of  San  Francisco." 

The  Board  was  composed  of  five  members,  of  whom  only  the 
three  above  named  participated  in  the  action  of  the  Board  in 
ordering  the  sale  of  the  lot  in  question,  in  July,  1852;  although 
on  the  151h  of  May,  1851,  immediately  after  the  creation  of  the 
Board,  all  the  Commissioners  met  and  passed  a  resolution  that 
they  would  sell  or  lease,  at  auction,  all  the  real  property  of  the 
city  which  shotdd  come  into  their  hands,  but  without  any  de- 

1.  cited  WOdk  V.  SuUivan,  8  Cftl.  301. 
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termination  of  the  time,  place  or  manner  of  the  sale,  or  of  the 
number  of  lots  to  be  sold.  Under  this  resolution  it  does  not 
appear  that  anything  was  done. 

The  transcript  of  the  record  in  this  case  occupies  nearly  four 
hundred  pages,  and  the  brief  of  appellants  occupies  fifty  printed 
pages.  The  above  facts,  however,  are  all  to  which  allusion  is 
made  in  the  opinion  of  the  Court;  and  those  points  raised  by 
counsel,  which  axe  passed  upon  by  the  Court,  are  only  reported. 

James  B,  Townsendy  for  Appellants. 

The  deed  from  Morse,  Sanders  and  Hooper,  to  Leonard 
[124]  and  Oard-*ner,  the  grantors  of  plaintin,  was  void  and 
insufficient  to  pass  the  title,  being  executed  by  only  three 
of  the  five  Commissioners.  (Laws  of  1851,  387,  sees.  1,  12;  1 
Cruise's  Dig.,  Title  12, Ch.  4,  Sec.  37;  Sampler,  Lamb*8  Curator, 
2  Lon.  R.  275;  SuM(m  v.  Cole,  3  Pick.  232;  Sinclair  v.  Jackson, 
8  Cow.  R.  582-3-4;  1  Sug.  on  Pow.  143  to  146,  side  paging; 
Co.  Litt.  112  B. ;  MUls  v.  CauTper,  2  Ham.  E.  124.) 

John  T.  Doyle j^  for  Bespondent. 

The  power  given  to  the  Commissioners  by  the  Legislature, 
was  a  power  conferred  on  a  pubUc  officer,  and  for  a  public  pur- 
pose, and  though  all  should  meet  and  consult,  a  majorit}'  may 
act,  and  the  act  of  the  majority  is  the  act  of  the  body.  {Ex  parte 
jRogerSy  7  Cow.  526;  21  Pick.  75;  Crocker  v.  Crane,  21  Wend. 
211;  Gnndly  v.  Barker,  1  Bos.  &  Pul,  229;  King  v.  Beeston,  3 
D.  and  East,  592;  Orris  v.  Thompson,  1  Johns.  500;  6  Johns.  39; 
Grant  on  Corp.  80;  23  Wend.  324;  17  Johns.  461;  7  Wend.  17.) 

Here  the  Commissioners  met  immediately  after  their  appoint- 
ment, and  resolved  to  sell  the  whole  of  the  city's  property.  The 
fact  that  the  mere  ministerial  act  of  executing  the  deed  was  only 
performed  by  three  of  them,  does  not  invalidate  the  title  de- 
rived under  them.  {HaU  v.  Canal  Commissioners,  9  Watts,  4GG; 
Commissioners  of  Alleghany  Co.  v.  Lecky,  6  Sei^.  &,  R.  170;  5 
Binney,  481;  Doe,  dem.  Bead  y.  Ooodwin,  1  Dowl.  &  Ryl.  259.) 

It  being  proved  that  the  persons  Rigning  the  deed  were  the 
acting  Commissioners,  their  title  to  their  office,  or  right  to  exe- 
cute its  duties,  cadnot  be  tried  collaterally.  (Peqptev.  Collins,  17 
Wend.  56,  People  v.  Stevens,  5  Hill,  616;  People  v.  White,  24 
Wend.  525;  1  Spencer's  R.  387;  15  Mass.  R.  180.) 

The  only  party  who  could  object  to  the  conveyance  as  made, 
would  be  the  city,  whose  property  was  the  subject  of  its  dispo- 
sition. It  does  not  lie  in  the  mouth  of  a  mere  occupant,  who 
does  not  •connect  his  possession  with  the  city's  title,  to  object  to 
a  want  of  that  rigid  regularity  in  the  exercise  of  the  powers  con- 
ferred on  public  officers,  which  the  city  might  have  exacted. 
{Jackson  v.  Dolsen,  5  Johns.  43;  1  Caine's  Cas.  in  Er.  17,  20.) 

This  case  was  decided  in  the  January  Term,  the  opinion  of 
the  Court  being  delivered  by  Mr.  Justice  Tebby,  and  Mr.  Justice 
Heyd£nfeij>t  concurring. 

This  was  an  action  of  ejectment  for  a  lot  in  San  Francisco. 
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The  right  of  the  plaintiff  to  recover  depends  on  the  validity  of  a 
certain  deed  signed  by  P.  A.  Morse,  Wm.  Hoojper  and  Beverly 
O.  Sanders,  styling  themselves,  Acting  Commissioners  of  the 
funded  debt  of  the  city  of  San  Francisco,  conveying  the  lot  in 
controversy  to  the  grantor  of  plaintiff. 

By  the  Act  authorizing  the  funding  of  the  floating  debt  of  the 
city  of  San  Francisco,  passed  May  1st,  1851,  five  persons  named 
in  said  Act  are  constituted  Commissioners,  and  power  is 
given  to  them  and  '*'their  successors^  to  be  appointed  aa  [125] 
provided  in  the  Act,  to  receive  from  the  Commissioners  of 
the  Sinking  Fund,  appointed  by  the  Common  Council  of  said 
city,  a  conveyance  of  all  the  property  of  sdid  city,  and  to  sell 
or  lease  the  property  so  conveyed,  and  apply  the  proceeds  to 
liquidate  the  debt  of  said  ciiy. 

There  is  no  provision  of  said  Act  authorizing  a  majority,  or  a 
less  number  than  the  whole  of  said  Commissioners,  to  sell  or 
convey  any  portion  of  the  property.  It  is  contended  by 
counsel  for  plaintiff  that  the  Commissioners  of  the  Funded 
Debt  are  public  officers,  appointed  for  a  public  purpose,  and 
though  all  should  meet  and  consult,  the  act  of  the  ma- 
jority is  the  act  of  the  whole.  I  do  not  think  this  point  well 
taken.  The  powers  conferred  on  the  Ccnnmissioners  were  sim- 
ilar in  their  nature  to  those  of  assignees  in  bankruptcy;  they 
were  to  receive  from  the  Commissioners  of  the  Sinking  Fund  a 
conveyance  of  certain  property,  which  was  to  be  applied  to  the 
payment  of  the  debts  uien  due,  and  the  remainder,  if  any,  after 
the  extinguishment  of  the  debts,  was  to  be  reconveyed  to  the 
debtor. 

The  Act  of  l^e  Legislature,  and  the  conveyance  executed  in 
pursuance  to  its  provisiooB,  vested  the  property  in  the  five  com- 
missioners or  trustees,  in  trust,  for  the  payment  of  the  debts  of 
the  corporation. 

In  Tovmsend  v.  TFtfeon  (1  Barnwell  &  Alderson,  p.  608),  the 
Court  held,  '*  That  when  a  power  of  sale  was  reserved  to  three 
trustees  and  their  heirs,  and  there  was  power  to  appoint  new 
tiTistees,  the  two  surviving  trustees  could  not  execute  the  power.*' 
(See  also  1  Sugden  on  Powers,  78,  2  B.  &  ^.  405;  2  Sum.  264.) 

The  deed  in  question  being  the  act  of  only  a  portion  of  the 
Commissioners,  did  not  pass  a  title  sufficient  to  maintain  this 
action.  There  are  numerous  other  assignments  of  error  by  ap- 
pellant, which  it  is  not  deemed  necessary  to  advert  to  in  tlus 
opinion — indeed,  the  record  is  so  encumbered  with  a  mass  of 
matter  altogether  foreign  to  the  case,  that  it  would  be  an  act  of 
injustice  to  compel  the  respondent  to  reimburse  the  appellant 
for  the  unnecessary  expense  of  the  transcript. 

The  judgment  is  reversed  with  costs,  except  the  costs  of  the 
transcript  of  the  record,  and  the  cause  remanded. 

A  rehearing  being  granted,  the  following  opinion  was  deliv- 
ered at  the  April  Term  by  Mr.  Justice  Tsbby,  Mr.  Chief  Justice 
.MuBBAY  concurring. 
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After  a  careful  consideration  of  the  argument  and  authorities 
submitted  by  counsel  on  the  rehearing  of  this  cause,  we  see  no 
reason  to  doubt  the  correctness  of  the  opinion  heretofore  deliv- 
ered. 

It  is  contended  by  counsel  for  respondents  that  the  Commis- 
sioners of  the  Funded  Debt  constituted  a  public  board  for  pub- 
lic purposes,  and  therefore  the  act  of  a  majority  is  valid  and 
binding,  as  the  act  of  the  board.  The  authorities  all  agree  that 
although  a  majority  of  public  Commissioners  may  control,  yet 
it  is  necessaiy  that  all  should  meet  and  consult,  or  have  notice 
of  the  time  and  place  of  meeting,  that  they  may  attend  if  they 

desire  to  do  so. 
[126]  *  It  appears  that  on  the  15th  of  May,  1851,  the  Com- 
missioners met  and  passed  a  resolution,  to  the  effect  that 
they  would  sell  or  lease  at  auction  all  the  real  property  of  the 
city  which  should  come  into  their  hands;  no  time,  place  or  terms 
of  sale  were  agreed  on,  nor  was  it  determined  what  number 
of  lots  should  be  sold.  It  does  not  appeax  that  anything  was 
done  under  that  resolution.  ^ 

In  July,  1852,three  members  of  the  Board  met  and  resolved 
to  sell  the  lot  in  controversy,  with  others,  specifying  the  time, 
place  and  terms  of  the  sale,  and  the  character  of  the  funds  to 
be  received  in  payment  of  lots  purchased  at  such  sale.  At  the 
time  of  this  meeting,  J.  W.  Geary,  one  of  the  Commissioners, 
had  resigned,  and  D.  J.  Tallant  was  absent  from  the  State,  and 
had  no  notice  of  the  meeting ;  so  that,  conceding  the  point  con- 
tended for  by  respondents,  the  sale  is  invalid,  tested  by  the  au- 
thorities cited  by  himself . 

For  these  reasons,  in  addition  to  those  given  in  a  former 
opinion,  we  are  satisfied  that  the  judgment  of  the  Court  below  is 
erroneous.    It  is  therefore  reversed,  vdth  costs. 


ADAMS  ET  AL.  V.  HASTINGS. 

Ihtebsbt— OoKTBACT,  WHEN  YoiD. — A  imttcD  contract  to  pay  more  than  ten 
per  cent,  per  annum  as  interest,  on  an  indebtedness  incurred  prior  to 
the  contract,  is  void  for  want  of  consideration  as  to  the  excess  of  interest 
up  to  the  date  of  the  contract. 

Idem.—Comtziact  fob,  wbkn  hot  Enfobgablk. —  The  indebtedness,  being 
only  for  the  principal  and  legal  interest,  is  not  sufficient  to  support  a 
contract  to  pay  a  greater  amount  than  was  due.  It  is  a  voluntary  un- 
dertaking, and  can  not  be  enforced. 

Idem. — Comtbact  fob,  when  Bindino. — But  a  contract  to  pay  in  future  a 
greater  than  legal  interest  on  an  existing  indebtedness  is  binding,  the 
forbearance  of  the  creditor  being  a  sufficient  consideration. 

Appeal  from  the  Superior  Court  of  the  ciiy  of  San  Francisco. 

The  defendant  being  indebted  to  the  plaintiffs  for  advances 
made  at  different  times,  and  being  threatened  with  a  suit,  exe- 
cuted, by  his  attorneys  in  fact,  the  following  note,  to  the  form 
of  which  no  objection  is  made: 
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"  $25,089  11.  San  Frakobcx),  February  13,  1864. 

**  On  demand,  for  valae  received,  we  acknowledge  an  indebt- 
edness to  Adams  &  Co.,  on  the  part  of  John  Hastings,  in  the 
sum  of  twentj-fiye  thousand  and  eighty-nine  dollars  and  eleven 
cents,  and  an  additional  indebtedness  of  three  per  cent,  per 
month  interest  on  the  amount  of  the  above  from  the  different 
dates  of  its  advance,  which  advance  has  no  reference  to  the  date 
of  the  note. 

''  The  debt  from  John  Hastings  to  Adams  &  Co.  has  arisen  in 
consequence  of  advances  made  by  Adams  &  Co.,  for  the  con- 
struction of  wharf,  buildings,  and  filling  in,  at  the  North  Point 
Docks  property.  **J.  P.  Haven, 

''J.  N.  Bbioeland, 
"  Attorneys  for  John  Hastings." 

*The  Court  below  found  that  the  plaintiffs  were  en-  [127] 
titled  to  the  payment  of  the  sum  of  $25,089  11,  princi- 
pal, together  with  the  further  sum  of  $13,702  42,  interest,  at 
the  rate  of  three  per  cent,  per  month  from  the  dates  of  the 
several  advances  up  to  the  entry  of  judgment,  and  entered 
judgment  accordingly  for  $38,791  63. 

Defendant  appealed. 

HaUeck,  Peachy,  Billings  db  Park,  for  Appellant. 

1.  The  allowance  of  interest  at  three  per  cent,  per  month 
from  the  date  of  the  paper  recited  in  the  statement,  back  to  the 
date  of  the  respective  advances,  was  erroneous.  Admitting  that 
the  paper  contains  a  promise  to  that  effect,  the  promise  is 
7iudum  pactum.  The  admission  of  value  received  is  prima  facie 
evidence  merely  of  consideration.  (Story  Prom.  Notes,  sees. 
182, 183, 184.) 

But  the  case  states  that  there  was  no  consideration,  except 
such  as  can  be  gathered  from  the  facts  which  the  statement  it- 
self details,  and  they  amount  simply  to  this:  On  the  13th  of 
February,  the  defendant  was  owing  the  plaintiffs  $25,089  11 
and  10  per  cent,  interest  thereon  from  the  dates  on  which  the 
money  was  advanced,  and  that  in  consideration  of  such  indebt- 
edness alone,  the  defendant's  attorneys  promised  in  his  name  to 
pay  a  much  larger  sum. 

Thepromise  is  void  for  the  excess.  (Mich  v.  Sutton,  5  East. 
232;  Meathcote  v.  Cruikshanks,  2  Term  B.  24;  Mason  et  al,  v. 
Peiera,  4  Vt.  101.) 

A  partial  payment  of  a  debt  due  is  no  consideration  for  a 
promise  to  wait  another  year.  (Ru^ssel  v.  Beck,  11  Vt.  166;  Pea- 
body  V.  King,  12  Johns.  426;  Eyama  v.  Levy,  1  Speer,  368; 
Merchants'  Bank  v.  Davis,  2  Kelly,  112;  Union  Bank  v.  Oovem, 
X.  S.  &  M.  233;  Lee  v.  Opperiheimer,  32  Maine,  253;  Crampion 
V.  Adm'r  of  Ballard,  2  Barb.  S.  C.  Rep.  612;  15  Ala.  700;  9  Vt. 
233;  1  W.  C.  C.  Rep.  148;  10  Vt.  251;  Young  v.  Ward,  33 
Maine,  359;  Shirley  v.  Harris,  3  McLean,  330;  Logan  v. 
Mathews,  6  Bar.  417.) 
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2.  The  Gourt  erred  farther  in  allowing  interest  at  the  rate  of 
three  per  cent,  per  month  after  the  18th  of  Februazy^  1854,  to 
the  time  of  trial.  And  ior  the  reason  that  there  was  no  express 
contract  in  writing  fixing  a  different  rate  of  interest  different 
from  the  legal  rate.    (Stat.  109.) 

The  coni^n:iction  must  go  upon  the  words  used  alone,  for; 

1.  Thestatttte  requires  that  the  rate  should  be  fixed  by  exf 
pression  in  writing. 

2.  There  are  no  equiyocal  terms  used  in  ibe  paper  read  in-eyi- 
dence. 

3.  Or  if  there  are,  then  a  case.ol  patent  ambiguity  is  presented 
which  is  not  subject  to  explanation  by  paroL  (1  Gr.  Ev.  Sec. 
287;  12  Vt.  124.) 

The  paper  in  terms  .and  in  legal  effect,  contains  simply  an  ac- 
knowledgment of  a  personal  indebtedness  in  the  sum  of  $25,- 
089  11,  principal  sum,  and  an  additional  present  indebtedness 
of  three  per  cent,  per  month  for  the  time  that  had  passed  since 

that  sum  was  adyanoed,  The  language  used  relates 
[128]   throughout  to  the  present  and  the  past,  and  suggests  *no 

rule  for  the  future.  The  clause  '*  which  allowance  has  no 
reference  to  itxe  date  of  this  note^"  was  inserted  out  of  abund- 
ance of  caution,  and  for  the  purpose  of  fixing  unmistakably  the 
terminus  from  which  the  computation  was  to  be  made. 

Eugene  Gcusserly,  for  Respondents. 

In  this  case  the  appeal  is  taken  only  from  so  much  of  the 
judgment  of  the  Gourt  below,  as  allows  interest  at  three  per 
cent,  per  month  from  the  date  of  the  seyeral  adyances  of  money 
made  by  the  plaintiffs  to  the  defendants  until  paid. 

The  only  controyersy  is  as  to  the  excess  of  wirty-six  per  cent, 
per  annum  oyer  ten  per  cent,  per  annum;  or  twenty-six  per 
cent,  per  annnm. 

There  is  no  controyersy  as  to  the  power  or  the  good  faith  of 
the  agents  of  the  appellant  to  make  th*^  written  agreement  for 
three  per  cent,  per  month  interest,  neither  is  it  pretended  that 
the  rate  of  interest  is  unreasonable  or  excessiye.  The  Gourt, 
therefore,  is  obliged  to  treat  the  agreement  in  all  respects  as 
though  mode  by  the  appellant  himself  in  person,  upon  full 
knowledge  and  reflection,  and  not  under  any  undue  adyan- 
tage. 

The  agreement  is  in  writing,  and  in  that  respect  conforms  to 
our  statute.     (Act  to  regulate  interest,  etc.  Sec.  2.) 

The  first  objection  of  the  appellant  is  to  the  allowance  by  the 
Court  below  of  interest,  beyond  ten  per  cent,  upon  the  ad- 
yances, from  their  dates  respectiyely  down  to  February  13, 1854, 
on  the  ground  that  the  written  agreement  to  pay  three  per  cent. 
X^er  month  interest  upon  them,  was  without  consideration  and 
void. 

Money  lent  and  advanced  is  a  good  consideration  to  support 
a  promise  in  writing,  at  any  time  before  payment,  to  pay  inter- 
est upon  the  loan  from  its  date,  unless  when  forbidden  by  some 
enactment  against  usuiy. 
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'    It  is  contended: 

*  1.  Upon  general  principles  of  law  without  reference  to  the 
statute  of  California,  (Act  to  regulate  interest,  etc.,)  and  as  set- 
tled in  the  United  States,  that  he  is  not  liable  to  pay  the  first 
part  of  the  excess  of  interest  over  ten  per  cent,  per  annum, 
though  he  has  given  his  written  agreement  for  it^  because,  he 
says,  not  that  ihe  agreement  was  made  under  duress,  obtained 
by  fraud,  or  is  unreasonable  or  oppressive  in  itself,  but  be- 
cause it  is  nudum  pactum  and  void  for  want  of  consideration. 

As  to  the  second  portion  of  the  excess  of  interest  accrued 
since  the  date  of  the  agreement,  Febuary  13, 1854,  the  appel- 
lant contends  he  is  not  liable,  because,  he  says,  his  written  obli- 
gation, though  it  specifies  interest  at  three  per  cent,  per  month 
in  iotidem  verbie,  is  not  in  fact  an  agreement  to  pay  such  interest 
after  that  date. 

This,  also,  is  a  strained  and  harsh  construction  of  the  agree- 
ment, to  which^  as  we  respectfully  submit,  this  Court  will  not 
assent,  unless  forced  to  it  by  the  express  words  of  the  agree- 
ment. 

Whatever  doubt  there  may  be  in  the  English  Courts  on  the 
subject,  it  has  been  from  a  very  early  period  established 
as  law  in  the  Courts  '*'of  the  United  States  that  a  loan  of  [129] 
money,  so  long  as  it  remains  unpaid,  is  a  good  considera- 
tion to  support  a  promise  in  writing  to  pay  interest  from  the 
date  of  the  loan.  And  in  default  of  any  express  agreement,  the 
law  will  imply  a  promise  to  pay  interest.  See  Beed  v.  Benn's 
Glass  Factory,  3  Cowen,  393,  where  this  whole  question  received 
a  very  complete  and  able  discussion,  both  at  the  bar  and  on  the 
bench.  See,  to  the  same  effect,  GHhbs  v.  Bryant,  1  Pick.  118; 
Weeks  Y,  Hakyy  13  Mass.  218;  Bsley  v.  Jewett,  2  Mete.  168:  Sivis 
V.  W'dLing,  8  S.  &  R.  103;  Craven  v.  FickeU,  1  Vesey,  Jr.,  62; 
Levm  V.  Brad/(yrd,  8  Ala.  632-4;  Chitty  on  Contr.  558;  Bou- 
vier's  Law  Diet.,  Art.  Interest;  Pawling  v.  Pawling,  4  Yeates' 
Penn.  R.  220;  Dow  v.  Drew,  3  N.  H.  40;  Edwkes  v.  Saunders, 
Cowp.  289;  Fake  v.  Eddy's  Exfrs.  15  Wend.  76,  80;  Steams  v. 
Brown,  Pickering,  530,  533;  1  American  Leading  Cases,  notes 
to  SeUeck  v.  French,  p.  844;  Mowryy.  Bishop,  5  Paige,  98. 

By  reference  to  our  statute,  it  will  at  once  be  seen  that  the 
agreement  is  sustained  on  that  ground  alone.  Sec.  2,  is: 
*'  Parties  may  assert  in  writing  for  the  payment  of  any  rate  of 
interest  whatever,  on  money  due  or  to  become  due,  on  any  con- 
tract."   {QriswoldY.  Sharpe,  2  Cal.  R.  23.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mubbay  concurred. 

The  defendant,  by  an  instrument  in  writing,  acknowledged 
that  he  was  indebted*  to  plaintiffs  in  the  sum  of  twenty-five 
thousand  dollars  for  moneys  advanced  at  different  times  before 
the  date  of  the  instrument,  and  also  a  further  indebtedness  of 
three  per  cent,  per  month  on  said  sum,  to  be  computed  from  the 
dates  of  the  several  advances. 
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The  Court  below  rendered  judgment  in  favor  of  plaintiJOTs  for 
principal  and  interest^  in  accordance  with  the  terms  of  the 
instrument.  It  is  contended  by  the  defendant  that  the  judg- 
ment is  erroneous;  because, 

1.  The  promise  to  pay  interest  at  three  per  cent,  for  the  time 
prior  to  the  acknowledgment  was  without  consideration;  and, 
therefore,  void. 

2.  The  acknowledgment,  by  its  terms,  refers  only  to  past  and 
present  indebtedness,  and  cannot  operate  as  a  promise  to  pay 
interest  for  the  future. 

Our  statute  provides  that  parties  may  stipulate  in  writing  for 
any  rate  of  interest  for  the  use  of  money,  but  where  there  is  no 
written  contract,  fixes  the  rate  at  ten  per  cent,  per  annum. 

In  this  case,  the  advances  were  made  without  any  written 
contract  as  to  the  rate  of  interest;  and  at  the  date  of  the 
acknowledgment,  defendant  was  legally  indebted  to  plaintiffs 
in  the  sum  advanced,  with  ten  per  cent^  per  annum  interest, 
from  the  date  of  the  advances. 

The  indebtedness  was  the  sole  consideration  for  the  acknowl^ 
edgment;  and,  in  our  opinion,  was  not  sufficient  to  support  a 
contract  for  the  payment  of  a  greater  amount  than  was  then 
due.  This  view  is  supported  by  numerous  authorities 
[130]  from  the  Courts  of  the  different  States.  In  *Crampton  v. 
The  Administrator  of  BdUard (10  Yi.  251),  held,  "That 
money  received  under  a  legal  liability  to  repay  it  with  interest, 
does  not  form  any  legal  consideration  for  a  promise  beyond 
that."  (See,  also,  Logan  v.  Mathews,  6  Barr,  417.)  The  case  of 
Shirty  v.  Harris  (3  McLean,  330),  is  almost  identical  with  the 
one  under  consideration.  The  party  agfreed  in  writing  to  pay 
ten  per  cent,  per  annum  on  a  note  ^v^  before  that  time,  if  tfai 
note  was  not  promptly  met  at  maturity.  The  Court  held  that, 
"  As  regards  the  ten  per  cent.,  we  think,  it  cannot  be  recovered; 
there  was  no  consideration  to  support  the  obligation.  Six  per 
cent,  is  the  legal  rate  of  interest  in  Indiana,  though  a  higher 
rate,  not  exceeding  ten  per  cent.,  will  be  vaUd  if  agreed  to  in 
writing.  The  note  on  which  this  interest  was  to  be  paid,  was 
given  before  the  date  of  the  one  on  which  this  action  was 
brought;  there  is  no  consideration,  then,  for  the  payment  of  the 
ten  per  cent,  interest;  it  was  a  voluntaiy  undertaking,  and  can- 
not be  enforced." 

Upon  the  second  point,  we  do  not  think  the  objection  of  ap- 
pellant is  well  founded.  The  acknowledgment  is  sufficiently 
explicit  to  show  clearly  that  it  was  the  intention  of  the  parties, 
that  interest  should  be  paid  at  the  specified  rate  from  the  date 
of  the  advances  till  the  payment  of  the  debt,  and  although  the 
promise,  so  far  as  it  relates  to  the  time  prior  to  the  acknowl- 
edgment, is  void,  for  want  of  consideratron,  the  forbearance  of 
plaintiff  was  a  sufficient  consideration  to  support  the  promise  as 
to  the  time  subsequent  and  until  final  payment. 

The  judgment  of  the  Court  below  must  be  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 
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DEWET  V.  LATSON  bt  al, 

1  Appeal,  Etfbct  on  Lien  op  Judouent. — An  appeal  from  a  Jndgmedt  sns- 
penda  the  lien,  which  ia  merely  an  incident;  and  the  atatntory  limita- 
tion of  the  lien  oommenoes  to  ran  only  from  the  date  of  the  remiititor 
frbm  the  Appellate  Court. 

Appeal  from  the  District  Ooxat  of  the  Sixth  Judicial  District. 

The  plaintiff  filed  his  bill  of  foreclosure  F6bra{a7l2, 1855, 
against  A.  0.  Latson,  Tnating  E.  Townsend,  J.  W.  Winans  and 
John  Ot,  H^er,  parties,  as  claiming  an  interest  in  the  property. 
The  question  upon  which  the  case  is  appealed,  is  as  to  the 
prioritj  of  plaintiff's  lien  over  a  judgment,  obtained  by  one 
Wingate  against  Latson,  and  assigned  to  the  defendant,  Hyer. 

The  mortgage  to  the  plaintiff  was  executed  September  19, 
1853.  The  judgment  of  Wingate  was  obtained  January  9, 1852, 
from  which  an  appeal  was  taken  February  23, 1852.  On  the 
Cth  of  June,  1853,  the  judgment  was  a£5rmed  by  the  Supreme 
Court,  with  ten  per  cent,  damages  and  costs,  and  the  remittitur 
was  sent  down  on  the  21st  of  the  same  month,  and  on 
that  day  a  minute  of  the  judgment  of  the  Supreme  *Gourt  [131] 
was  entered  on  the  judgment  docket  of  the  District 
Court,  against  the  original  entry. 

The  plaintiff  contended  that  the  lien  of  the  judgment  had  ex- 
pired by  limitation  before  the  commencement  of  this  suit. 

There  are  many  other  facts  found  and  points  raised  on  the 
record,  which  are  not  material  to  the  decision  of  the  Court. 

Bobinson,  BeaUy  S  BoUSy  for  Appellant. 

It  will  be  seen  that  this  case  presents  for  the  consideration  of 
this  Court  a  single  question  as  to  the  effect  of  the  stay  of  pro- 
ceedings, in  prolonging  the  statutory  existence  of  the  judgment 
lien. 

The  statute,  (see  section  204  of  the  Practice  Act,)  which 
creates  the  lien,  expressly  limits  its  existence  to  two  years. 

To  enable  the  Court  below  to  uphold  this  lien,  (the  two  years, 
reckoning  from  the  period  of  docketing,  haying  expired  in 
January,  1854,  several  months  prior  to  the  institution  of  the 
foreclosure  suit,)  it  was  necessarr  to  hold  that  the  running  of 
the  limitation  was  suspended  by  uie  pendency  of  the  appeal,  and 
the  consequent  stay  of  proceedings. 

It  is  pretended  that  an  equitable  construction  of  the  statute 
justifies  this  position.  It  is  said  that  the  object  of  the  Legisla- 
ture was  clearly  to  afford  the  judgment  creditor  two  years  to 
enforce  his  lien;  and  that  object  can  only  be  effected  by  a  con- 
struction which  extends  the  time  by  the  addition  of  the  period 
during  which  the  legal  disability  exists. 

It  seems  to  us  very  unphilosophical  to  call  such  a  decision  a 

1.  Explained, Chapiny.  Broder,  16  Oal.  430.  See  Swift  v.  Conboy .  13  low*,  445. 

For  owed  on  the  principle  of  ttare  deeitii,  legliUtlye  interpoaitlon  sttmetted,  Engltnd  v. 
Lewis,  35  Cftl.  351 ;  doabted,  SoUnMH  ▼.  Magt^ire,  39  Gal.  337;  diatlDgoiahod,  BanoUhtl  y. 
Baihaway,  81  Gal.  897. 
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construction  of  the  statute;  it  would  be  much  more  proper  to] 
call  it  an  interpolation  upon  the  statute. 

Under  this  pretense  of  construction,  Courts  have  unquestion-i 
ablj  been  frequently  guilty  of  judicial  legislation;  and  it  wacr' 
partly  with  an  eye  to  this  great  evil  that  Qxe  provision  was  in- 
troduced into  our  Constitution,  which  forbids  the  entrenchment 
of  the  one  department  upon  the  functions  of  the  other. 

We  admit  tiiat  it  is  the  duty  of  the  Court  so  to  construe  the] 
statute,  as  to  oany  out  in  spirit  the  manifest  object  of  the  Leg-i 
islature.    But  how  is  this  object  to  be  gathered,  except  from] 
the  words  of  the  statute  itself?    Here  is  a  general  limitation  to' 
the  existence  of  this  lien — there  is  no  exception*    The  Court  is 
asked  to  create  one  in  favor  of  a  party  who  is  under  a  legal  dis-j 
ability  in  enforcing  his  lien.    This  is  at  best,  to  supply  defective 
legislation.    Suppose  a  judgment  should  be  enjomed,  and  the 
injunction   afterwards   dissolved;   shall  this   disability  create 
another  exception?    Necessarily,  it  comes  within  the  same  prin-| 
ciple.    How  many  other  exceptions  will  the  Court  be  askei  to' 
make  where  the  statute  has  made  none?    If  it  be  said  that  the 
terms  of  the  statute,  giving  two  years  for  the  enforcement  of  the 
lien,  are  general,  and  give  it  to  every  judgment  creditor,  the; 
answer  is,  that  the  limitation  is  as  general,  and  must  operate  aa 
imiversally.    Every  judgment  creditor  has  two  years  in  which  to 
enforce  ms  lien,  except  those  who  come  under  the  disabling' 
provisions  of  the  other  statutes. 

To  except  from  the  operation  of  this  limitation,  those] 
[132]  whose  proceed-*ings  are  stayed  by  law,  is  dearly  a  dis-j 
tinct  substantive  proposition,  certainly  not  included  in! 
the  words  of  the  statute,  nor  necessarily  in  the  policy  of  the 
law.  Such  an  amendment,  if  proposed  to-morrow,  would  prob-j 
ably  elicit  much  debate,  and  divide  the  friends  of  the  law  as  it: 
now  stands  upon  the  statute  book« 

It  might  be  urged  that  the  policy  of  the  law,  which  favors  thel 
alienation  of  property,  forbids  the  tying  up  reid  estate  for  a: 
longer  period  than  two  years.  That  even  if,  as  it  now  stands,  i 
the  party  placed  under  the  legal  disability,  is  substantially; 
denied  the  benefit  of  the  lien,  that  he  is  at  least  secured  by  a 
bond,  and  that  at  any  rafce  the  individual  exception  must  yieldj 
to  the  general  policy.  | 

To  give  the  respondent  three  years,  instead  of  two,  in  which' 
to  enforce  his  lien,  is  no  part  of  the  statute,  but  is  an  exceptioai 
to  the  general  principle  mere  laid  down,  which  it  is  beyond  t^ej 
province  of  this  Court  to  engraft  upon  it. 

It  is  argued  that  it  is  a  hard  case  to  permit  the  judgment! 
debtor  to  deprive  the  creditor  of  his  lien.  Let  us  not  forget^ 
that  wise  old  sayiug  of  one  of  the  English  Judges,  that  ''ha^d. 
cases  are  the  quicksands  of  the  law."  The  rule  laid  down  in  a' 
hard  case  becomes  the  precedent  in  every  other  case;  and  if  the 
decision  of  the  Court  below  is  upheld  by  this  Court,  the  case  of 
Dewey  v.  Latson  may  be  cited  as  authority  for  any  judicial  legist, 
lation  that  may  be  desired. 
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Lucldlj  we  are  not  wiihout  aQthority,  and  that  of  a  very  high 
chai'acter,  upon  this  very  point.  In  Bobinson  y.  Mford,  13 
Smede  &  Marshall's,  509,  the  question  arose,  whether  an  injunc- 
tion which  disabled  the  party  from  proceeding  woidd  stay  the 
running  of  the  Statute  of  Limitations.  The  Court  decided  that 
it  would  not,  and  Judge  Shabxey  remarks  that  ''the  statute 
should  not  be  so  construed  as  to  defeat  the  object  intended,  b^ 
creating  exceptions  in  cases  supposed  to  be  analogous  in  princi- 
ple to  those  expressly  excepted.  To  do  so,  would  be  to  under- 
take to  supply  defective  legislation,  by  engrafting  new  provi- 
sions on  the  statutes.  Oases  not  exerted  by  the  Legislature, 
cannot  be  excepted  by  the  Courts."  These  are  the  veiy  words 
of  one  of  the  ablest  and  most  distinguished  jurists  in  America. 

In  KirkpaJiriok  v.  Byrne,  8  Cush.  Miss.  B.  p.  582,  this  opinion 
is  quoted  with  great  approbation. 

That  case  turned  upon  the  construction  of  an  Act  similar  to 
our  own. 

The  statute  of  Mississippi  limits  the  lien  to  two  years  from 
the  passage  of  the  Act,  and  as  in  ours,  there  is  no  exception  in 
favor  of  creditors  lying  under  the  disability  of  a  stay  of  pro* 
ceedings. 

The  Court  was  asked  to  make  such  an  exception.  It  was 
urged  there,  as  here,  that  it  was  unjust  that  the  very  party  who 
created  the  disability  should  seek  to  avail  himself  of  it. 

The  Court  in  answer  to  this  view,  say:  "We  concede  the 
force  of  this  position,  and  readily  acknowledge  that  it  presents 
a  case  which  ought  to  have  been  exempted  from  the  operation 
of  the  statute;  but  the  statute  on  the  subject  is  general — 
it  has  made  no  exception,  and  if  *we  were  to  make  an  in-  [133] 
novation  upon  it  in  this  case,  it  would  be  a  precedent  for 
making  an  exception  of  every  case  that  might  hereafter  arise, 
which,  in  the  opinion  of  the  Court,  in  equity,  should  be  ex- 
cepted," 

In  this  case,  there  had  been  a  levy  before  the  stay  by  injunc- 
tion, and  the  Court  thought  that  the  dissolution  of  the  injunction 
ought  to  restore  the  levy;  but  as  to  its  effect  upon  the  limitation 
of  the  lien,  they  had  no  doubt. 

It  is  to  bo  remembered  that  in  New  York  the  Statute  of  Limi-^ 
tations  was  amended  so  as  to  except  all  persons  lying  under  the 
disability  of  stay  of  proceedings,  the  very  amendment  that  this 
Court  is  requested  to  enact. 

But  a  case  came  up  under  the  statute,  as  it  stood  before  the 
amendment.     (See  Barker  v.  MiUard,  16  Wendell,  572.) 

Judge  Bbonson  disposes  of  it,  by  reciting  the  general  words  of 
the  statute,  and  the  exceptions,  and  stating,  that  however  rea- 
sonable the  exceptions  might  have  been,  it  had  not  then  been 
made  by  the  Legislature. 

Winans,  for  Bespondent. 

The  case  cited  from  Mississippi  is  not  analogous  to  the  present 
case.    That  case  holds  that  although  an  injunction  suspends 
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the  lien  of  a  judgment,  yet  the  lien  of  the  judgment  is  not  ex- 
tended on  that  account. 

But  an  injunction  is  an  independent  writ,  issuing  out  of  the 
equitable  jurisdiction  of  the  Court,  only  granted  upon  a  proper 
showing  of  its  justice,  and  entirely  independent  of  the  proceed- 
ings connected  with  the  judgment  itself.  Moreoyer,  the  Court 
can  at  any  time  modify  or  discharge  it,  so  as  to  protect  the  judg- 
ment lien  from  running  out  before  its  enforcement.  But  the 
taking  of  an  appeal  in  the  case,  is  a  proceeding  directly  con- 
nected with  the  judgment,  and  can  be  protracted  so  as  to  prevent 
the  judgment  from  becoming  a  lien  at  all,  unless  it  be  a  lien 
after  the  appeal  is  decided. 

The  object  of  the  statute,  which  is  to  giye  a  two  years'  lien, 
would  be  entirely  frustrated,  if  the  app^  (which  is  a  right  of 
the  adyerse  party  in  all  cases)  could  defeat  it. 

On  the  other  hand,  the  object  of  the  statute  would  not  be  de- 
feated by  the  interposition  of  an  injunction,  because  that  is  an 
outside  collateral  proceeding,  growing  out  of  another  branch  of 
jurisdiction,  and  only  grantable  where  the  particular  equities  of 
the  case  are  such  that  the  spirit  of  the  statute  is  not  evaded  or 
defeated. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.    Mr.  Justice  Terbv  concurred. 

Section  204  of  the  Practice  Act  provides,  that  immediately 
after  filing  the  judgment  roll,  the  clerk  shaU  make  the  proper 
entries  of  the  judgment,  and  from  the  time  it  is  docketed  it  shall 
be  a  lien  for  two  years. 

In  this  case,  the  plaintiff  appealed  upon  the  rendition  of  the 

judgment  in  the  Court  below,  and  the  single  question  is 

^134]    presented,  whether,  *in  such  cases,  the  statute  commences 

running  from  the  docketing  of  the  judgment  in  the  Court 

below,  or  from  the  date  of  the  remittitur  from  this  Court. 

The  first  reading  of  the  Act  wotdd  seem  to  be  conclusive  in 
favor  of  the  appellant,  but  when  we  come  to  examine  the  legal 
solecism  of  allowing  a  party,  by  his  own  motion,  thus  to  defeat 
the  remedy  which  Uie  law  has  given  the  creditor,  and  to  destroy 
the  security  furnished,  which  must  inevitably  result,  if  the  con- 
struction contended  for  be  sustained,  we  are  necessarily  put 
upon  inquiry  as  to  the  intention  of  the  Legislature  and  the  pos- 
sibility of  escape  from  any  such  absurd  consequences. 

The  obvious  intention  was  to  charge  the  estate  of  the  judg- 
ment debtor,  and  to  give  the  creditor  two  years  to  make  his 
money.  The  statute  intended  that  this  time  should  run  from 
date  of  the  judgment,  or  period  at  which  the  plaintiff  was  in  a 
situation  to  take  out  execution,  and  pursue  his  remedy  to  final 
satisfaction.  By  the  defendant's  own  act,  the  force  of  that 
judgment  has  been  suspended,  and  the  lien,  which  is  merely  an 
incident,  must  share  a  like  fate.  It  wotdd  be  absurd  to  say  that 
a  lien  attached  upon  a  judgment,,  and  expired  by  its  own  limita- 

141 


ApriJ,  1866.]  Benkett  v.  Solomon.  135 

tion,  while  the  judgment  waa  still  in  fieri,  and  could  not  be 
prosecuted  to  full  fruition. 

The  defendant  would  thus  be  able  to  abridge,  if  not  destroy, 
the  lien,  and  in  all  cases  where  a  period  of  more  than  two  years 
intervened  between  the  date  of  the  judgment  in  the  Court  below 
and  the  final  judgment  in  this  Court,  to  substitute  personal  for 
that  security  which  the  law  giyes  the  successful  party. 

It  was  never  intended  that*la  party,  by  prosecuting  a  frivolous 
appeal,  should  thus  be  allowed  to  take  advantage  of  his  own 
wrong. 

Judgment  afCbmed. 


BENNETT  v.  SOLOMON. 

^  AaBzamnsNT,  Paboi.  Pboov  ov  Oohszdibatxok. — ^The  oonsideiation  of  the 
assignment  of  a  personal  chattel  or  ehoae  in  action^  may  be  proven  by 
parol,  and  a  different  one  ei^blished  from  that  expressed  in  tne  instru* 
ment. 

Ide31.**-ov  AflBiomfSMT  OF  MoBTOAOs-^^nnder  otxr  system  a  mortgage  Is  a 
mere  incident  to  the  debt  secnred  by  it,  and  as  the  debt  secnred  by  it, 
and  as  the  conaderation  for  endorsing  a  note  can  be  gone  into  at  any 
time,  there  can  be  no  reasoxi  for  adopting  a  more  stringent  role  as  to  the 
aetdgnment  of  the  mortgage  securing  it. 

CoxszDBBATioN  MAT  BB  EzpLAiMKD  BT  Pabol  Pboov. — ^As  to  instmments 
under  seal  generally,  the  American  rale  seems  to  be,  that  the  considera- 
tion clause  in  a  deed  can  be  explained  by  parol  proof,  at  least  where  the 
consideration  proven  is  of  the  same  spedes  as  that  mentioned  in  the  in- 
strument. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Tuolumne. 

The  plaintiff,  Abagail  J.  Bennett,  brought  this  action  against 
the  defendant  for  unlawfully  taking  the  sum  of  $2,196  87  in 
coin^  the  separate  properfy  of  ]^laintiff,  from  the  possession  of 
her  agent,  who  had  collected  it  upon  foreclosure  of  a 
mortgage  made  by  one  John  Coe<*to  the  husbaoid  of  [135] 
plaintin,  and  assigned  to  plaintiff  before  her  marriage. 
The  defense  set  up  is  that  the  defendant,  as  sheriff,  had  seized 
the  money  under  execution  in  a  suit  of  Isaac  N.  Wright  against 
William  C.  Bennett,  the  husband  of  plaintiff,  and  that  the  as- 
signment was  fraudulent  and  to  avoid  the  payment  of  his  debts, 
and  that  the  consideration  stated  in  the  assignment  was  false, 
and  that  the  money,  at  the  time  of  the  seizure,  belonged  to  W. 
C.  Bennett.  The  record  shows  that  iixe  consideration  stated  in 
the  assignment  was  $3,000,  and  that  the  assignment  was  exe- 
cuted four  days  before  the  marriage  of  the  plaintiff  with  the 
assignor.  On  the  trial  the  plaintiff  proved  that  the  consideration 
of  me  assignment  was  marriage,  to  the  introduction  of  which 
testimony  defendant  excepted.    It  was  proved  that  the  plaintiff 

1.    Cited  Sheieerr,  Sear  JNv.  <f  A.  TT.  <f  if.  (7o.,  10  Oal.  402;  Spear  t.  Ward,  90  CsL  670: 
Cokt  Y.  SwM>i^  21  Gal.  01;  Peck  y.  VamdmUrff,  80  CftL  07. 
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had  foreclosed  the  mortgage  and  obtained  a  judgment  in  the 
foreclosure  suit  for  $4,422  26,  of  which  part  had  been  paid  to 
her,  and  of  which  the  money  seized  was  also  apart,  in  the  hands 
of  her  agent. 

Judgment  was  rendered  for  plaintiff  in  the  Court  below,  from 
which  defendant  appealed. 

E.  T.  Hmder  and  H.  P.  Barber^  tor  Appellant. 

1.  The  Court  erred  in  receiving  evidence  of  the  consideration 
of  the  deed,  different  from  that  expressed  in  it;  t.  e.,  receiving 
evidence  that  marriage  was  the  consideration,  instead  of  that 
expressed  in  the  deed,  $3,000. 

The  deed  was  attadced  as  fraudulent  in  respect  to  creditors, 
and  under  these  circumstances  it  is  not  permitted  to  prove  a 
consideration  varying  from  the  one  expressed.  (2  Phil,  on  Ev. 
3d  Ed.  pp.  868,  369;  2  Terger,  582;  Cowen  &  HiU  Notes  to  do., 
Part  2,  p.  619;  3  Johns.  Ch.  R.  481;  1  Harr.  &  QiU.  175;  12 
Vesey,  6*7;  3  Mason.  347;  1  Bam.  &  Cres.  193.^ 

The  case  of  Funnoi  v.  McCrea,  16  Wendell,  has  no  reference 
to  a  case  of  fraud,  and  further,  is  a  case  not  at  law,  but  in  equity. ' 

Funnoi  v.  HcCrea  has  in  effect  been  since  overruled,  as  author- 
ity in  a  case  at  law.  (See  dissenting  opinion  of  Bbonson,  J. ,  in  1 
Hill,  606;  and  its  affirmance  by  the  Court  of  Errors,  6  Hill,  219.) 

Supposing  that  in  ordinary  cases  a  different  consideration 
might  be  proved,  yet  in  cases  of  fraud,  the  rule  is  well  settled 
by  authority  and  founded  in  reason,  that  it  is  otherwise.  If 
parties  charged  with  fraud  as  to  creditors,  can  show  a  different 
consideration,  then  on  failure  of  the  new  (or  second)  considera- 
tiou  shown,  they  may  set  up  a  third,  and  so  on,  ad  infinitum;, 
and  as  fast  as  one  head  of  the  fraudulent  hydra  is  lopped  off» 
another  may  spring  up  and  t^e  its  place. 

2.  The  Court  erred  in  allowing  i>arol  evidence  that  the  deed 
was  given  in  consideration  of  marriage. 

The  Statute  of  Frauds,  (Comp.  Laws,  p.  200,  Sec.  12,)  pre- 
scribes that  "Every  agreement,  promise  or  undertaking  made 
upon  consideration  of  marriage,  except  mutual  promises  to 
many,"  shall  be  void,  if  not  in  writing. 

Again,  Comp.  Laws,  814,  Sec.  19,  provides:  "No  mar- 
[136]    riage  contract  *8hall  be  valid;  or  affect  any  property, 
except  as  to  the  parties  thereto,  till  it  is  deposited  for 
record." 

These  provisions  evidently  show  that  aU  ante-nuptial  contracts 
must  be  m  writing. 

The  case  then  stands  thus:  The  witness  proves  the  considera- 
tion of  the  deed  to  have  been  a  parol  promise  of  future  marriage : 
**I  will  many  you,  if  you  will  give  me  that  deed."  But  me 
statute  says  such  a  promise  is  void.  The  Court  then  allowed  the 
•witness  to  prove,  as  the  consideration  of  a  deed,  (entirely  nega- 
tiving its  expressed  consideration,)  another  and  different  consid- 
eration, which  the  statute  declares  void.  In  other  words,  the 
veitness  was  permitted  to  prove  a  consideration  void  by  law. 
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The  deed,  in  a  case  where  the  consideration  sought  to  be  proven 
is  void  by  the  Statute  of  Frauds,  must  stand  on  its  expressed 
.consideration;  and  if  that  be  shown  false  and  fraudulent,  it  is 
evidence  to  go  to  the  jury  in  favor  of  the  creditors,  and  against 
the  grantor. 

The  proposition  reduces  itself  to  a  syllogism. 

Major.  Every  ante-nuptial  agreement  not  in  writing  is  void 
by  statute. 

Minor.  The  agreement  proved  by  the  witness,  was  an  ante- 
nuptial contract  not  in  writmg. 

Con.  Therefore,  the  agreement  proved  by  the  witness  was  an 
agreement  void  by  statute. 

And  the  Court  erred  in  admitting  evidence  of  it.  You  cannot 
prove  a  parol  consideration  for  a  deed,  when  said  consideration 
IS  void  by  statute. 

L.  QuirU,  for  Bespondeni 

1.  Considerations  for  a  deed  are  of  two  species,  good  and 
valuable;  a  good  consideration  is  that  of  blood  and  natural  af- 
fection; mone^  and  money's  worth,  and  mamage,  constitute  a 
valuable  consideration,  which  the  law  esteems  an  equivalent 
given  for  a  grant.  (2  Book  of  Blackstone's  Commeni^es,  p. 
297;  Verplank  v.  Story,  12  Johns.  R.  536,  549;  Wood  v.  Jackson, 
8  Wend.  R.  9,  33;  Magnian  v.  IfKmpson,  7  Whit.  R.  389.) 

2.  There  was  no  error  in  allowing  proof  of  the  actual  consid- 
eration for  the  transfer  of  the  mo^age;  it  was  of  the  same 
species,  and  therefore  admissible.  This  doctrine  seems  to  be 
the  settled  rule  now  in  almost  every  State  in  the  Union.  (Belloud 
V.  Briggs,  7  Pick.  533;  Johns  v.  Church,  12  Johns.  557;  McCrae 
V.  Punnot,  16  Wendl  460;  French  v.  Cfreen  et  al.,  5  Barbour  R. 
455;  Dodge  v.  Patten  d  ARen,  18  Id.  193;  Jacks  v.  Coryhui,  8 
Watts.  R.  151;  Hasey  v.  Alexander,  1  Rand.  R.  219;  luff's  v.  i2an- 
dolph,  2  Call's  R.  103;  Duval  v.  Bibb,  4  How.  &  Munf.  R.  113; 
Steele  v.  Worthingtan,  2  Ham.  R.  182;  Brackett  v.  WaU,  6  Ver- 
mont R.  426;  Mead  v.  Steign,  5  Porter's  R.  498;  Hinds,  lessee,  v. 
Langsmith,  11  Wheat.  R.  199;  King  v.  Scammurden,  3  Tenn.  R. 
474;  Sueton  v.  WJteaton  and  Wife,  1  American  Leading  Cases, 
49;  8  Wheat.  R.  229;  1  Swift's  Digest,  121;  Belden  v.  Seymour, 
8  Conn.  R.  304.) 

*3.  If  the  Court  erred  in  admitting  proof  of  the  actual  [187] 
consideration  for  the  assignment,  in  the  absence  of  any 
proof  on  the  part  of  the  grantee,  the  payment  of  the  judgment 
should  nevertheless  be  affirmed,  on  the  ground  that  a  volimtary 
conveyance,  not  actually  fraudulent,  as  relates  to  tibe  grantee, 
may  he  made  effectual  by  matters  ex  post  facto.  ( Verplank  v. 
Story,  12  Johns.  R.  536;  Wood  v.  Johnson,  8  Wend.  R.  9;  Caihr 
cart  V.  Robinson,  5  Peters'  R.  289;  Maguire  v.  Thompson,  7 
Wheat.  R.  389.^ 

And  again,  tne  notes  secured  by  the  mortgage  were  mere 
choses  in  action,  transferable  by  assignment,  and  the  mortgage 
is  mere  incident  to  the  debt,  and  f oUowing  it  into  whosesoever 

.M7 


138  Bennett  v.  Solomon,  [Sup.  Ct. 

hands  it  might  legally  come,  to  secure  the  payment  thereof,  with- 
out any  assignment;  the  assignment  of  the  debt  operates  as  an 
assignment  of  the  mortgage.  {Oreen  t.  ffart^  IJohns.  B.  590; 
Hunger  t.  Mener^  11  Johns.  534;  Jackdon  v.  Curtis,  19  Johns. 
R.  325;  WUsan  v.  Troop,  2  Con.  B.  195,  231;  Jackstmy.Blodget, 
5  Con.  R.  202.) 

4.  The.  assignmesitivas  for  a  valuable  consideration,  which 
was  duly  received  by  the  assignor,  pursuant  to  the  agreement 
between  all  the  parties.  The  agxeemei^t  to  maixy  was  mutual; 
and,  on  its  being  consummated,  it  no  longer  remained  an  exeo- 
ntory  comx>act. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Tebrt.    Mr«  Chief  Justice  Musba^t  concurred. 

The  plaintiff  in  this  case  seeks  to  recover  onder  an  assign- 
ment of  a  mortgage,  which  assignment  on  its  face  purports  to 
have  been  made  in  consideration  of  three  thousand  dollars. 

Defendant  in  his  answer  averred  that  the  assignment  was 
made  without  consideration,  with  intent  to  defraud  the  credit- 
ors of  the  assignor,  and  was  therefore  void  by  the  Statute  of 
Frauds.  On  tb^  tiaal  the  consideration  was  shown  to  be  the 
marriage  of  the  plaintiff  with  the  assignor. 

It  is  contended  by  appellant,  that  the  assignment  having 
been  attacked  as  fraudulent,  the  admission  of  parol  proof  to 
-show  a  consid^iution  other  than  that  expressed  on  its  face  was 
%rror;  and  in  support  of  this  position  he  cites  several  English 
and  American  authorities,  in  which  it  is  held  that  a  deed  at- 
tacked for  fraud  cannot  be  supported  by  proof  of  a  different 
consideration  than  that  expressed  in  the  body  of  the  instrument. 
On  this  point,  however,  the  authorities  are  by  no  means  uni- 
form; the  majority  of  the  American  cases  being  opposed  to  those 
cited.  In  McCrea  v.  Punnot  ei  al.  16  Wend.  460,  the  doctrine 
is  elaborately  discussed;  the  conclusion  at  which  the  Court  ar- 
rived being,  that  the  consideration  clause  in  a  deed  can  be  ex- 
flained  by  parol  proof.  (See  11  Wheat.  199;  7  Pick.  533;  12 
ick.  557;  3  Watt8>  151;  1  Rand.  219;  2  Call.  125;  12  Johns. 
536;  6  Vt.  426.) 

.  Cowen  eaid  Hill,  in  their  notes  on  Phillips'  Evidence,  x>Brt  2, 
page  — ,  after  commenting  on  the  English  decisions  say:  ''  The 
Ji^nglish  decisions,  therefore,  whatever  may  be  said  of  their  dicta, 
do  not  appear  to  have  gone  beyond  the  point  of  disallow- 
[188]  ing  proof  to  show  a  consideration  *  of  a  different 
species,  so  as  thereby  to  change  the  nature  of  the  deed; 
for  instance,  where  under  such  ciixromstances  a  deed  imports  a 
bargain  and  sale  merely,  and  the  consideration  mentioned  is 
disproved,  or  turns  out  so  entirely  inadequate  as  to  raise  the 
presumption  of  fraud,  it  shall  not  be  supported  by  proof  that 
ib  was  intended  to  operate  as  a  voluntary  conveyance."  Here 
the  consideration  proven  is  of  the  same  species  as  that  mentioned 
in  the  assignment. 

But  although  the  authorities  are  conflicting  as  regards  the 
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admissibility  of  sueh  evidence  to  support  deeds  or  solemn  instra^ 
ments  under  seal,  I  am  not  aware  of  any  case  in  which  it  has 
been  held  that  the  consideration  of  tlie  assignment  of  a  personal 
chattel  or  chose  in  action,  may  not  be  proven  by  parol,  and  a 
different  one  established  Ihan  that  expressed  in  tiie  instrument. 

Under  our  system,  a  mortgage  is  a  mere  incident  to  the  debt 
which  it  is  given  to  secure;  to  vest  the  plaintiff  with  the  abso-t 
lute  owner^p  and  control  of-  it,  no  formal  assignment  was 
necessary;  the  siinple  indorsement  and  delivery  of  the  promis** 
sory  note  was  sufficient  to  cany  with  it  ihe  mortgage,  jwhicls 
was  its  incident. 

It  will  not  be  questioned  thai  the  consideration-  lor  making 
or  indorsing  a  promissoxy  note  may  be  gone  into  at  any  time, 
and  there  cim  be  no  reason  for  adopting  a  more  stringent  rule 
as  to  the  incident. 

The  judgment  of  the  Oourt  below  is  affinned,  with  costs. 


OBOSCHEN  t^.  PAOE  xr  al. 

t  AssxoimxNT,  WHEN  VoiD. — ^Ah  asaignment  for  the  benefit  of  cettain  parties, 
who  have  undertaken  to  gnaranty  the  paymf'nt  of  Bach  creditors  of  the 
assignor,  as  consent  to  an  extension  of  time  or  a  substitotioa  of  secuxity, 
is  void. 

Idev. — Pabtiazi  OB  Spxoxajl  AsszamcENT. — A  partial  or  special  aRsignment 
is  equally  void  as  a  general  assignment,  and  being  void  because  it  de- 
lays and  hinders  creditors,  as  well  as  because  it  is  against  the  ^licy  of 
the  statute,  can  not  be  cured  by  the  intervention  of  third  parties,  who 
voluntarily  assume  to  do  that  for  the  indulgent  oreditorSy  which  the 
debtor  himself  could  not  do. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District. 

Action  by  a  judgment  creditor  of  Page,  Bacon  &  Co.,  after 
return  of  nulla  bona  on  execution,  to  set  aside  an  assignment 
made  by  the  members  of  that  firm  to  John  Parrott  and  Henry 
M.  Nc^lee,  in  trust  for  the  security  <rf  themselves  and  others, 
who  hsA  guaranteed  the  payment  of  about  $400,000  of  the  in^ 
•debtedness  of  that  firm,  to  such  creditors  as  would  surrender 
their  credits  and  take  in  exchange  time  certificates,  under  which 
the  sums  due  would  be  payable  in  four  equal  installments,  at 
two,  four,  six  and  eight  months.  '  The  complaint  charges  that 
the  assignment  was  made  to  hinder  and  delay  creditors,  and  was 
fraudulent  as  to  the  plaintiff.  Parrott  and  Naglee,  and  the 
members  of  the  firm  of  Page,  Bacon  &  Co.,  are  made  defend- 
ants in  the  complaint,  which  prays  for  an  injutiction  to 
restrain  the  disposing  of  the  property  assigned,  and  ^or  [139] 
a  decree  declaring  the  assignment  iraudident;  and  that 
Parrott  and  Naglee  be  decreed  to  pay  the  amount  due  the  plaint- 
iff out  of  the  moneys  and  property  in  their  hands.  The  defense 
sets  up  the  facts  on  which  the  assignment  was  founded,  denies 

1.  ated  Dcma  v.  Stamfords,  10  CbI.  277. 
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terms  as  a  condition  to  granting  a  new  trial,  defendant  excepted, 
but  afterwards  filed  the  stipulation  required,  and  a  new.  trial 
was  had  before  a  ^ury,  who  rendered  a  verdict  in  favor  of  plaint- 
iff, and  from  the  judjg^ent  entered  upon  this  verdict  defendant 
appeals.  On  the  trial,  after  plaintiff  had  ooncludeS  his  evidence, 
defendant  moved  for  a  nonsuit^  npon  the  same  grounds  taken  in 
the  motion  for  new  trial;  the  rdhisal  of  the  Court  to  nonsuit 
plaintiff  is  assigned  as  error. 

The  complaint  was  defective^  in  .not  joining  the  persons,  who 
were  proper  parties  to  the  suit;  but  this  objection  had  been  ex* 

Eresslj  waived  by  defendants,  in  order  that  they  might  have  the 
enefit  of  a  new  trial  of  the  oause;  and  the  Oonrt  properly  re^ 
fused  the  motion. 

It  is  contended  that  the  Court  erred  in  imposing  terms  upon 
defendants,  for  that  the  Court  had  no  power  to  require  def end*- 
ant  to  waive  any  1^^  objection  to  the  pleadings.  We  have  de- 
cided in  the  case  of  May  v.  ManBon^  that  the  District  Court  has 
power  to  impose  terms  to  the  granting  of  new  trials  in  proper 
cases.  Whether  the  case  under  consideration  was  a.  proper  one, 
we  do  not  think  it  necessary  to  determine,  for  the  reason  that 
we  will  not  permit  a  party,  aii&r  having  complied  with  the  terms 
proposed,  and  availed  himself  of  the  advantage  of  the  order,  to 
question  its  correctness. 

Upon  the  whole,  it  appears  that  there  is  no  error  in  the 
record,  and  the  judgment  of  the  Court  below  is  affirmed,  witb 
costs. 


KICH  V.  DAVIS. 


Pabtnxbshzp  Bouhd  bt  Kotb  in  Naxb  of  Fzxk.— a  promiasoTy  note  mad^r* 
in  the  firm  name  of  a  partnership,  but  for  the  private  nses  of  the  part- 
ner making  it,  is  bindinff  on  tne  firm,  in  the  hands  of  an  innocent 
holder,  thoagh  not  in  the  hands  of  one  having  knowledge  of  the  fraud. 
The  finding  of  the  District  Court  on  the  question  of  knowledge  of  the 
frand,  and  as  to  the  question  of  payment,  will  not  be  disturbed  when 
the  cauee  comes  up  a  second  time  for  consideration. 

Appeal  from  the  District  Court  of  the  Tenth- Judicial  District,] 
County  of  Nevada. 

The  facta  are  stated  in  the  opinion  of  the  Couri. 

Bwckner  S  HiU,  for  Appellant, 

SobinBon,  Beatty  S  SackeU,  for  Bespondent^^ 

The  opinion  of  the  Court  was  delivered  bj  Mr.  Justice  Het- 
DENFELDT.    Mr.  Chief  Justice  Mitbbat  concurred. 

This  was  au  action  brought  on  certain  promissoix  liotes.  The 
main  defense  is,  that  the  notes  were  made  by  one  partner  in  the 
firm  name,  but  for  his  own  private  uses. 

This  defense  would  be  good  against  a  holder  with  notice  of  the. 
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fraud.     *Bat  it  is  found  by  the  Distxict  Courfc  as  a  fad^    [142] 
that  the  plaintiff  is  an  innocent  holder,  in  whieh  case  the 
recovery  cannot  be  defeated.    The  principle  inTolyed  we  decided 
in  this  case  when  it  was  here  before.  <  ^See  4  Cal.22.) 

The  remaining  defense  rests  upon  the  daiiin'ot  certain  pay- 
ments. As  to  t^ese,  the  Ck>urt  below  finds^  that  they  were  ad<- 
jndxcated  upon  as  set-ofis  iU'  another  suit  between  .the  same 
parties.  This  is  sufficient  to  prevent  their  consideration  a 
second  time. ' 

Judgment  affirmed. 


SOULB  V.  McEIBBEK. 

fijuf  Fbakgisco.  Cbabtbb  CoNSTBuaD. — The  thirty-second  section  of  the 
Charter  of  1855  of  the  City  of  San  Francisco,  was  designed  as  a  check 
upon  the  city  government  under  that  charter,  leaving  the  previous  in- 
debtedness to  stand  as  a  matter  the  Legislature  oonld  not  interfere  with. 

Israc. — ^liiUcrrAZiOH  ov  Oxtt  IiiDSSrBiun». -r  l^e  limitation  fixed  by  that 
section  upon  the  amount  of  indebtedness  that  could  be  lawfully  in-i 
curred  by  the  city,  refers  only  to  indebtedness  under  the  charter,  not 
computing  the  previous  debt  funded  or  unfunded. 

Appkal  from  the  District  Court  of  the  fourth  Judicial  Dis* 
tiiot.. 

The  plaintiff,  a  tax  payer  of  the  Ciiy  of  San  Francisco,  filed 
his  bill  for  an  injunction  to  restrain  the  defendant,  as  City 
Treasurer,  from  payiiig  any  warrant  drawn  under  an  ordinance 
passed  January  17th,  1856,  instructing  the  City  Comptroller  to 
draw  his  warrant  on  the  City  Treasurer  in  favor  of  B.  C.  Page,. 
Clerk  of  the  Board  of  Assistant  Aldermen,  for  the  sum  of  one 
thousand  dollars,  for  salary  as  said  Clerk. 

The  grounds  taken  appear  fully  in  the  opinion  of  the  Court. 
The  Court  below  dissolved  the  injunction.    Plaintiff  appealed.. 

Standing  and  Blanding,  for  Appellant. 

Drancia  Poe^  for  Bespondent.  : 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBB^r.    Mr.  Justice  Tebbz  concurred. 

The  thirty-second  section  of  the  Charter  of  San  Francisco 
provides,  that  ''the  Common  Council  shall  not  make  or  permit 
to  accrue  any  debt  or  liability  which  in  the  aggregate,  with  all 
the  former  debts  or  liabilities,  exclusive  of  the  funded  debts, 
shall  exceed  the  sum  of  $25,000  over  and  above  the  annual 
estimated  revenue  of  the  city  at  the  time  of  incurring  such  debt 
or  liability." 

The  question  submitted  for  our  consideration  is,  whether  the 
floating  debt  of  the  city,  prior  to  the  passage  of  the  charter,  is  to 
be  taken  into  computation  in  making  up  the  indebtedness,  or 
whether  this  provision  is  to  be  extended  to  the  debts  thereafter 
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contracted.  At  the  date  of  the  adoption  of  this  charter, 
[143]  the  indebtedness  of  the  dty  far  exceeded  the  *sum  of 
twenty-five  thousand  doUars  over  the  estimated  annual 
revenue,  so  that,  if  it  was  designed  that  this  section  should 
operate  upon  passed  indebtedness,  and  was  not  intended  as  a 
rule  for  the  future,  ihe  moment  the  charter  became  a  law,  the 
municipal  government  ceased  to  exist,  for  want  of  power  to  con- 
tract for  necessuy  expenses. 

Much  stress  is  laid  on  the  fadt  that  the  same  Legislature 
passed  an  Act  to  fund  the  indebtedness,  and  that  the  design 
appears  to  have  been  to  reduce  the  whole  debt  of  the  city  to  two 
classes;  funded,  and  the  annual  debt  for  ordinary  expenses.  A 
sufficient  answer  to  this  proposition  is,  that  tibe  Legislature 
neither  can,  nor  has  attempted  to  coApel  the  holders  of  scrip  to 
fund  it;  that  it  must  be  a  matter  of  discretion  with  them  whether 
they  will  substitute  iheir  security  for  new  ones;  and  it  can 
hardly  be  supposed  that  the  Legislature  intended  to  leave  the 
welfare  of  so  large  and  important  a  diy  in  the  hands  of  rapa- 
cious creditors,  who,  by  reihising  to  fund  claims  to  the  amount 
of  eight  hundred  thousand  doUars,  could  block  the  wheels  of 
government,  and  practically  nullify  the  act  of  incor^ration. 

Our  conclusions  are,  that  the  thirty-second  section  was  de- 
signed as  a  rule  of  conduct,  as  well  as  a  check  upon  the  new 
government  to  be  installed  under  tiie  present  charter,  leaving 
the  previous  indebtedness  to  stand,  as  a  matter  with  which  they 
could  not  interfere.  The  Legisdature  attempted  to  provide 
against  extravagance  and  corruption,  by  limiting  the  expenses 
of  the  city  government  to  $25,000  more  than  its  actual  revenue. 
Some  hyper-ciiticism  has  been  employed  upon  the  words 
*' former  debt,''  etc.,  used  in  the  section  above  quoted.  Our 
opinion  is,  they  refer  to  debts  contracted  subsequent  to  the 
passage  of  the  charter,  but  previous  to  the  debt  or  debts,  which 
it  is  claimed  in  the  aggregate  exhaust  the  power  by  transcend- 
ing the  limits  established  by  the  Act. 

Judgment  affirmed. 


THE  PEOPLE  V.  THE  TOWN  OP  NEVADA. 

GonUTT  CouBTB,  PowxB  or. — ^The  Act  of  March  27,  1850,  conferring  upon 
the  Connty  Court  the  power  of  incorporating  towns,  is  nnconstitational. 

ICONSTITUTZONAL    LaW,   FUNCTIONS    OF    BACH    DlPABTMBNT    OV    GoTEBNMBNT 

ExGLUBiYX. — Legislative  functions  cannot  be  exercised  by  the  judiciary, 
nor  can  the  Legislature  delegate  snch  power  to  a  Coort  which  is  in* 
hibited  from  the  performance  of  any  other  than  judicial  acts. 

Wbtt  of  Erbob  to  the  District  Conrt  of  the  Fourteenth  Ju- 
dicial District,  County  of  Nevada. 

Proceeding,  in  the  nature  of  a  quo  warranto^  on  the  relation  of 
J.  B.  McConnell,  Attomey-Geneikl,  against  the  town  of  Nevada, 

1.  Approrad  Cotton  y.  Botti,  9  Gal.  099;  cited  BUm  y.  BoberUon,  27  Cal.  137;  PeopU  y. 
.fiandenon^  80  CftL  167. 
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for  the  usurpation  of  the  franchises  and  privileges  of  a  corpora- 
tion. The  defense  sets  up  that  the  defendant  was  duly  incor- 
porated by  the  County  Court,  in  pursuance  of  the  provisions  of 
the  Act  of  Marcli  27, 1850. 

^The  District  Court   entered  judgment  for  the  de-   [144] 
f  endant.    A  writ  of  error  was  issued,  on  application  of 
plaintiff. 

The  JUomey^Oeneral,  for  Plaintiff  in  Error. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebbt  concurred. 

The  only  question  involved  in  this  case  is  whether  the  Act  of 
March  27, 1850,  so  far  as  it  confers  upon  the  Couniy  Court  the 
power  of  incorporating  town  governments,  is  constitutional. 
The  jurisdiction  of  the  County  Court  has  been  so  often  re- 
viewed, that  this  Court  will  not  be  deemed  impatient  in  simply 
announcing  certain  principles  already  declared  by  its  previous 
decisions.  First,  the  performance  of  certain  legislative  func- 
tions being  confided  to,  or  imposed  by  the  Constitution  upon 
the  Legislature,  must  be  exercised  by  that  branch  of  the  govern- 
ment; and  in  such  cases  the  maximum  delegatus  non  potest  delegare 
applies.  Second,  this  Court  has  repeatedly  refuted,  since  i^e 
question  was  first  raised,  to  incorporate  any  college  or  elee- 
mosynaiy  corporation,  because  the  Legislature  can  impose  no 
duties  upon  the  judiciary  but  such  as  are  of  a  judicial  character; 
and  the  incorporation  of  colleges  or  towns  is  not  stricti  juris 

i'udicial,  but  ministerial;  or  rather,  under  our  Constitution,  a 
egislative  act.    (See  Burgoyne  v.  San  Francisco^  5  Cal.  9,  and 
Dickey  v.  EurUmrt,  5  Cal.  343.) 

This  is  not  a  special  case,  contemplated  by  the  constitution. 
The  words,  "special  cases,"  refer  to  suits  or  controversies  at 
law,  and  not  to  proceedings  of  this  character.  Admitting  that 
the  Legislature  can  dele^te  the  power,  under  general  law,  (a 
proposition  which  we  neither  affirm  nor  deny,)  of  establishing 
town  governments,  it  must  be  to  the  supervisors,  or  some  other 
person  or  body  possessing  like  functions,  and  not  to  a  Court 
which  is  inhibited  from  the  performance  of  any  other  than 
judicial  acts. 
Judgment  reversed. 


SWEETLAND  v.  FBOE  bt  al. 

fiPoflSRssoBT  Act — Gobcpuakob  with,  BsQinsiTfl. — To  enable  a  party  to  re- 
cover lands  under  the  posseeaory  Act  of  this  State  he  must  hnve  com- 
plied with  the  provisions  of  the  Act. 

Public  Lands,  Sale  ov  Impboyemsnts. — A  party  who  has  erected  improve- 
ments  on  land,  and  has  sold  them  to  another,  cannot  afterward,  by  mak- 

l 

1.  Cited  Murphy -7,  Waaingford,  pott  649;  Bird -7.  Dennison,  7  C«l.  811;  Wright  y.  WhitC' 
yMa,  Id  Cal.  48;  Hickt  v.  WkUaide,  23  Cal.  406;  GrvwtU  v.  Lai\fr(meo,  42  Oal.  6S6. 
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iog  a  survey  and  filing  affidayit  with  the  county  recorder,  acqniie  any 
right  to  the  posseBsion  of  land  in  the  poaaegsion  of  another. 
Idxic.-^Bioet  ov  P2s-KMFnoN.— And,  if  he  conTeya  subsequently  to  the 
same  person  who  purchased  the-  improvements,  the  latter  acquires  no 
rights  to  an  V  portion  of  the  land  attempted  to  be  pre&npted^  except  thai 
covered  by  his  actual  endosure. 

Appeal  from  the  Distdct  Court  of  tbe  Fourteenth  Judicial 
District,  County  of  Nevada. 

The  plaintiff  brought  his  action  to  recover  possession 
[145]    of  a  certain  ^iece  of  land,  alleging  that  he  was  in  the 
peaceable  and  quiet  possession  theseof ,  when  defendants 
unlawfully  entered,  etc. 

It  appeared  by  the  evidence  offered  by  the  plaintiff  on  the 
trial,  that  one  J.  W.  Walker,  and  other  parties  in  partnership 
with  him,  had  erected  improvements  of  i^e  value  of  $1,000  on 
a  portion  of  the  tract  some  time  in  1851,  which  they  sold  to  the 
plaintiff  in  October,  1852,  who^  by  his  tenants,  has  ever  since 
occupied  them.  In  November,  1852,  Walker,  who  had  aban- 
doned the  possession  of  the  land  to  the  plaintiff,  filed  a  notice 
of  a  pre-emption  claim  for  the  tract,  including  the  land  covered 
by  the  improvements,  and  consisting  of  one  hundred  and  sixty 
acres,  surveyed  for  that  purpose  after  the  sale  to  plaintiff,  and 
also  filed  the  statutory  afl&davit.  In  April,  1853,  Walker  con- 
veyed this  tract  to  the  plaintiff,  who  now  seeks  to  recover 
possession  of  a  portion  of  the  fcract  not  enclosed  by  either 
Walker  or  the  plaintiff,  relying  on  the  improvements  erected, 
as  entitling  him  to  the  possession  of  the  whole  tract.  Defend- 
ants moved  for  a  nonsuit,  which  was  denied.  Under  the  in- 
structions of  the  Court  below,  the  jury  found  a  verdict  for  the 
plaintiff,  and  judgment  was  entered  accordingly.  The  defend- 
ants moved  for  a  new  trial,  which  was  denied.  Defendants 
appealed. 

J.  Anderson  and  JOT.  Msrediih,  for  Appellants. 

The  lot  in  dispute,  according  to  plamtiff's  evid^ioe,  is  a  part 
of  the  public  mineral  lands  of  California,  and  defendant  entered 
upon  iiie  same  while  it  was  vacant,  and  to  all  appearances  un*- 
appropriated. 

A  peacable  entry  upon  land  apparently  vacant  furnishes  no 
preTiumption  of  wrong.     (6  John.  Bep.  218;  5  Cow.  Bep.  374.) 

Jji  prosecuting  this  possessory  action  against  defendant, 
plaintiff  puts  in  issue  his  right  of  possession,  and  unless  plaint- 
iff makes  his  right  good,  defendant  is  entitled  to  retain  posses- 
sion. 

In  an  action  for  the  possession  of  a.particulur  lot,  the  ques- 
tion of  prior  possession  arising,  the  plaintiff's  right  of  posses- 
sion may  be  inquired  into,  and  must  be  shown.  (See  Sunol  v. 
Hepburn,  1  Cal.  Rep.  255; Meeker  v.  WUliamson,  4  Martin,  Rep. 
625. 

Plaintiff^s  evidence  shows  that  he  claimed  the  lot  as  part  of  a 
one  hundred  and  sixty  acre  tract  of  land,.for. agricultural  pui;*. 
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'poses,  and  npon  gach  pioof,  in  this  case,  it  was  necessary  to' 
•show  on  his  part  acts,  or  the  series  of  acts,  made  hy  statute  an' 
individual  appropriation  of  the  same,  there  being  no  act  of  de- 
fendant's proven  estopping  him  from  denying  plaintiff's  right 
.of  possession. 

Plaintiff  failed  to  prove  that  he  made  the  affidavit  required 
[by  the  third  section  of  the  Act  concerning  possessory  actions  on 
jpublic  lands  (See  Gomp.  Laws,  896),  ana  filed  the  same  with 
uie  Recorder  of  the  county,  together  with  his  notice  c^  claim, 
^ade  necessary  by  the  same  Act. 

Plaintiff  showed  that  he  had  not  nettled  upon  that  tract  of 
'public  land  which  he  sirives  here  to  prevent  others  from  settling 
upon  and  occupying,  but  contraiy  to  the  fifth  section  "of  said  law, 
and  to  the  spirit  and  object  of  tbe  entire  Act,  continually  ab- 
sented himself  from  said  claim. 

*  The  making  at  the  affidavit  of  daim  and  filing  same    [146] 
Iwith  the  Becoraer  by  Walker;  was  in  fraud  of,  and  not 
compliance  with,  the  law,  tbe  same    having  been  done  by 
jWalker  at  plaintiff's  request,  after  Walker  had  sold  to  plaintiff 
.and  abandoned. 

The  deed  from  Walker  to  plaintiff  is  for  the  conveyance  of 
i"a  pre-emption  claim,"  and  is  void  «|nd  a  nullity  on  its  face, 
such  an  interest  being,  by  Act  of  Congress,  prohibited  as  a  sub- 
ject of  sale. 

An  instrument  which  is  a  nullity  on  its  face  conveys  neither 
^titie  nor  color  of  title.    {Sunol  v.  Hepburn,  1  Cal.  Rep.  256.) 

Collateral  circumstances  maj  rebut  the  presumption  of  title 
which  may  arise  from  possession  or  deed.  (7  Wheaton's  Rep. 
jl05-6.) 

The-  parol  testimony  of  plaintiff  shows  that  Walker,  his 
grantor,  neither  possessed  nor  claimed  the  lot  in  dispute,  but 
long  before  any  unes  were  marked  or  mediated  of  the  quarter 
.section,  Walker  sold  and  surrendered. 

A  sale  of  a  possessory  or  agricultural  claim  on  public  land  in 
Ithis  State,  is  merely  a  eontiaot  for  an  abandonment  of  posses- 
sion by  the  vendor  to  the  vendee,  and  such  an  abandonment  as 
!will  enable  the  vendee*  under  the  statute  to.  treat  the  claim  aa 
unoccupied  public  land,  and  by  his  own  compliance  with  the 
irequirements  of  the.  Act,  to  ajypropriate  the  daun  to  himself. 

The  plaintiff  was  in  possession  of  eight  or  ten  acres  of  a  tract 

lof  one  hundred  and  sixty  acres,  but  proved  the  title  to  be  in  the 

Government^  without  afterwards  proving  any  act  or  aote,  law-> 

fully  constituting  an  appropriation  to  himself  of  public  land. 

His  actual  possession  of  part  cannot  be  construed  to  extend  to 

the  limits  of  his  claim  or  over  the  whole.    He  who  makes  title 

I  to  a  tract  of  land  and  is  in  possession  of  part,  is  in  possession 

I  of  the  whole,  but  it  is  the  titie  which  consixuctively  extends  the 

possession.    (1  Paines^  Rep.  458;  1  Serg.  &  Raw.  Rep.  Ill;  3 

.kar.  &  McHen.  Rep.  621.) 

'  Possession  of  land  by  one  ftlMmitig  it  as  his  own  in  fee,  is 
'jpnma/aci6.evidence:of  ownerdiip  or.title^but  collateral  drcum* 
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stances  may  rebut  the  presumption  arising  from  possession.    (7. 
.Wheat.  Rep.  69, 105,  106.) 

The  collateral  circumstances  of  this  case,  as  shown  by  plaint-' 
iff,  rebuts  all  presumption  of  title  in  himself ,  and  confines  his 
possession  to  his  actual  occupancy. 

Dtmn,  BiLchner  A  HUl^  for  Respondent. 

The  claim  set  up  by  plaintiff,  and  on  which  he  relies,  was  a* 
possessory  one  under  the  statutes  of  California.  (See  testimony 
made  a  part  of  the  record,  and  Statutes,  pp.  896  and  897; ^ 
.Walker's  Survey,  Claim  and  Oath. ) 

Possessoxy  daims  are  assignable  and  transferrable,  and  the 
transfer  and  aefcignment  of  Walker  to  respondent  was  leg^.  j 
{Grover  v.  Bawley  ds  7M,  Cal.  R.  Oct.  T.  1855;  CamjpMl  t.^ 
Thomas,  9  B.  Monroe,  82;  HurUeacker  y.  Clarke  12  Imssouri,, 
333;  Eogers  v  Bawlings,  8  Porter,  326;  Grand  Oxdf  Railr 
[147]     road  and  Banking  Co.  v.  Bryan,  8  S.  &  M.  234;  *Ihylor 
y.  Baker,  1  Branch,  246;  Delancey  y.  Bennett,  4  Oilman, 
454;  Marshall  y.  Bush,  1  Morris;  same  case,  3  Howard's  TJ.  S.  R.; 
Wilson  y.  While,  1  Morris,  312;  Id.  463;  Jenkins  y.  Noel,  3  Stew-, 
art,  60;  ThreadffiU  v.  Pintard,  12  How.  U.  S.  R.  24.) 

Occupation  of  tenant  or  agent  is  the  occupation  of  principal . 
or  landlord.    (2  Black.  Com.  59, 104, 105,  180;  3  Kent's  Com. 
487,  488,  489,  513,  514;  Coke's  Littleton,  1  B.,  Sec.  1;  Bickie 
y.  Stark,  1  Peters'  Rep.  98.) 

Possession  of  a  part  of  the  ranch  was  and  is  possession  of 
the  whole.  (Statutes  of  California,  p.  897,  Sec.  6;  Waggoner  y. . 
Bastings,  5  Barr.  Pa.  R.  300;  Jeighl  y.  Laruierbergh,  Id.  490.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt.I 
Mr.  Chief  Justice  Mubbjit  concurred. 

To  enable  a  party  to  recover  lands  under  the  Possessory  Act 
of  this  State  it  is  necessary  that  he  shall  have  complied  with 
the  provisions  of  the  Act.  A  party  out  of  possession,  and  hav- 
ing no  interest  in  the  improvements,  cannot,  by  making  a  sur- 
vey and  filing  affidavit  with  the  county  recorder,  acquire  any 
right  of  possession  to  land  in  the  actual  possession  of  another. 

It  appears  from  the  plaintiff's  own  showing  in  this  case,  that 
Walker,  prior  to  the  time  of  surveying  the  hmd,  and  filing  no- 
tice of  claim,  had  sold  his  interest  in  the  improvements  and 
surrendered  the  possession  of  the  land,  whicn  was  actually 
occupied  by  a  tenant  of  his  vendee.  His  acts  were  not  in  con- 
formity to  the  requirements  of  the  statute,  and  gave  him  no 
right  to  the  possession  of  the  land.  The  fact  that  the  survey 
and  affidavit  were  made  at  the  instance  of,  and  for  the  benefit  of 
the  owner  of  the  improvements,  does  not  render  that  valid  which 
is  not  authorized  by  the  statute. 

In  passing  the  statute,  the  Legislature  designed  to  promote 
the  settlement  and  cultivation  of  the  vacant  public  domain  by 
securing  to  the  actual  settler  the  exclusive  enjoyment  of  a  tract 
of  land  without  the  necessii^  of  an  actual  enclosure. 
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In  order  to  preyent  speculatioii,  the  possession  of  each  settler 
is  restricted  to  one  hundred  and  sixty  acres,  and  he  is  required 
to  make  affidavit  that  he  has  taken  no  other  claim  under  the  Act. 
If  this  could  be  done  by  proxy,  the  intention  of  the  statute 
would  be  defeated  and  the  public  lands  of  the  State  be  monop- 
olized by  speculators,  instead  of  furnishing  farms  to  bona  fide 
settlers. 

The  plaintiff  having  failed  to  show  a  compliance  on  his  part 
with  the  provisions  of  the  statute,  could  not  recover  in  this 
action  any  land  not  covered  by  his  actual  enclosure. 

The  Court,  therefore,  should  have  entered  a  judgment  of  non- 
suit on  motion  of  defendant. 

The  judgment  of  the  Court  below  is  reversed  with  costs. 


♦MITCHELL  V.  HAGOOD.  [148] 

Wbit  ov  BiflTEnmoN,  what  Dbtebionbd  bt. — ^The  writ  of  restitution  ob- 
tained in  an  action  of  forcible  entry  and  detainer,  does  not  determine 
either  the  right  of  property  or  the  right  of  possession,  and  constitutes  no 
defense  to  an  action  of  ejectment. 

Mines  and  Mikimo — Biobib  of  Minsbs. — ^The  faot  that  the  parties  in  pos- 
session of  a  gold  mine  are  foreigners,  and  have  obtained  no  license, 
affords  no  apology  for  trespassers.  The  State  alone  can  enforce  the  law 
prohibiting  foreigners  from  working  in  the  mines  without  a  license. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

This  was  an  action  to  recover  possession  of  a  minings  claim, 
and  for  an  injunction  restraining  the  defendants  from  taking 
gold  therefrom. 

In  the  answer,  the  defendants  set  up,  among  other  defenses, 
that  they  obtained  judgment  and  writ  of  restitution  of  said 
premises  against  the  plaintifGa,  in  an  action  of  forcible  entry  and 
detainer,  and  also  that  the  plaintifiTs  are  foreigners,  and  have-not 
paid  for  or  obtained  a  license,  as  required  by  law. 

On  the  cause  being  called  for  trial,  the  Court,  on  motion  of 
plaintififs,  struck  out  both  of  these  defenses — defendants  ex- 
cepting. 

Judgment  was  rendered  for  plaintiffs,  and  defendants  ap- 
pealed. 

JScHe  &  Myem^  for  Appellants. 

JfSZs  A  MUyer,  for  Bespondents. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
vzjsFEuyr.    Mr.  Chief  Justice  Mubbay  concurred. 

The  Court  below  was  right  in  striking  out  the  two  defenses, 
for  which  error  is  here  assigned. 

1.  The  writ  of  restitution,  obtained  by  the  defendants  in  an 
action  of  forcible  entry  and  detainer,  does  not  determiae  the 
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right  of  property,  or  the  right  of  possession.  It  simplj  de- 
cides h  restoration  to  immediate  possession,  which  has  been 
taken  away  by  an  illegal  and  unwarzimted  onster,  tending  to 
produce  a  breach  of  the  peace. 

2.  That  the  parties  in  possession  of  a  gold  mine,  and  work* 
ing  it,  are  f ox^gners  ftnd  without  license,  affords  no  apology  to 
trespassers.  Foreigners,  who  are  bona  fide  residents,  are  en- 
titled to  the  same  rights  of  property,  undsr  the  Constitution  of 
this  State,  as  native  bom  citizens. 

It  is  true  that  the  law  prohibits  foreigners  from  taking  gold 
out  bf  the  minds:  of  thi*  ^tate  without  first  obtaining  a  license. 
But  this  law  must  be  enforced  by  the  State,  through  her  ap- 
pointed officers;  and  the  mode  and  manner  of  enforcing  it  are 
regulated  by  the  provisions  of  the  statute.  It  is  not  left  to  in- 
terested volunteers  to  execute  the  law  according  to  their  crude 
notions;  nor  upon  any  such  plea  to  disturb,  or  seize  upon,  the 
quiet  possession  of  others,  for  their  own  benefit. 

Judgment  affirmed. 


[149]  '•OSBOBNE  v.  ENDICOTT. 

1  EffTOPPsii  sv  Dbcd. — Ji  patty  mAking  a  deed  is  not  estopped,  an  between 
the  original  parties'to  it,  by  reoitalB  imiieeesaary  to  the  coxxyeyance. 

*  Plkading — Statutk  ov  Fbauds  to  Bfl  SpBdALLT  Plkadbd.— A  plainHfTn 

vecovery  cmmot  be  barred  by  the  8tatate  of  Exands,  unleas  the  statute 
be  pleaded. 

s  Rbsultino  Tbubt,  wbbh  Abxsei. — Where  land  is  purchased  in  the  name  of 
one  person,  and  the  consideration  is  paid  by  another,  a  trust  immedi- 
ately arises,  and  the  person  in  whose  name  the  oonye.vance  is  taken,  is 
deemed,  in  law,  to  hold  as  trustee  for  the  one  furnishing  the  money. 

s  Idxu. — HOW  Cbkatkd. — In  order  to  create  such  a  trust,  the  facts  need  not 
appear  afflrmatiy^ly  on  the  face  of  the  deed,  bnt  may  be  proved  by  any 
note  or  memorandum  in  writing  of  the  nominal  imrdiaser,  even  though 
he  plead  the  Statute  of  Frauds. 

Apfsaii  from  the  District  Oonrtof  the  Fourth  Jadicial  Dis- 
trict. 

•  This  was  an  action  brought  to  compel  the  sale  of  a  certain  lot 
in  San  fVancisco,  and  a  division  of  the  proceeds  between  the 
plaintiff  and  the  defendant  Endicott. 

It  appears  from  the  evidence,  that  in  1849  the  defendant, 
James  B.  Endicott,  consigned  certain  merchandise  to  the 
plaintiff,  T.  W.  Osborne,  with  authority  to  dispose  of  the  same, 
and  invest  the  proceeds  in  such  manner  as  the  plaintiff  might 
see  fit  for  the  joint  account  df  the  plaintiff  and  £ndicott.  ^e 
plaintiff,  when  he  sold  the  merchandise,  was  in  partnership 
with  S.  Brannan,  doing  business  under  the  firm  name  of  Bran- 
nan  &  Osborne.    This  firm  sold  the  goods,  received  the  money 

and  invested  it  in  the  purchase  of  the  lot  in  question,  paying 

1  .-  ■...  — —  ■      ■■ 

1.  Cited  Sinuan  ▼.  BdaUin,  29  Csl.  001 

a.  Cited  Peralta  y.  CcMro,  6  0«1.  868. 

8.  ated  Ba^U*  ▼.  BaaHer,  23  OSl.  178;  SUmvn  t.  EtktiHn,  23  Gal.  S98. 
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thecefor  $1,900,  and  took  a  convejazice  in  the  name  of  S.  Bran- 
nan  and  T.  W.  Osborne.  Shortly  after,  Brannan  conveyed  his 
interest  to  Osborne,  who,  on  March  1,  1852,  executed  a  convey- 
ance to  the  defendant,  Endicott,  and  delivered  it  to  George 
Endioott,  as  the  agent  of  J.  B.  Endicott,  who  resided  in  China. 
This  conveyance,  immediately  after  the  description  of  the  lot, 
contains  tifie  following  recital:  ^'(Said  lot  having  been  pur- 
chased by  me  at  auction  sale  of  water  lots,  made  by  John  W. 
Geary,  Alcalde,  under  authority  of  grant  from  Gen.  Kearny,) 
and  held  in  trust  for  said  James  B.  Endicott  until  this  time.'' 

The  plaintiff  claims  that  the  purchase  was  onginaUy  made  for 
the  joint  benefit  of  himself  and  the  defendant,  Endicott,  in  pur- 
suance of  the  authority  given  by  the  latter  to  plaintiff  for  that 
purpose,  and  that  the  conveyance  to  the  defendant,  Endicott, 
was  made  with  the  express  understanding  that  the  defendant 
was  to  hold  it  in  trust,  and  that  when  sold,  the  proceeds  were 
to  be  equally  divided,  according  to  the  original  agreement. 
The  evidence  on  this  point  consisted  of  letters  to  plamtiff  from 
defendant,  Endicott. 

The  Court  below  declined  to  pass  upon  the  question  of  fact,' 
and  gave  judgment  for  the  defendant  on  the  following  grounds: 

1st.  Tlmt  the  agreement  claimed  by  the  plaintiff  to  have  been 
made  with  the  defendant,  Endicott,  through  George  Endicott, 
at  the  time  of  the  execution  of  the  deed  to  defendant  Endicott, 
is  within  the  Statute  of  Frauds,  and  void. 

*2d.  That  by  the  recitals  in  said  deed,  the  plaintiff  is  [150] 
estopped  from  setting  up  such  agreement. 

8(1.  That  parol  evidence  to  vary  or  contradict  said  deed,  is 
inadmissible. 

The  plaintiff  appealed. 

•  '  Edge,  for  AppellantSr 

First.  As  to  tiie  estoppel. 

The  deed  in  this  case  contains  none  of  the  essentials  of  an 
estoppel.  It  is  a  general  and  loose  recital  of  a  matter  not 
necessary  to  the  validity  of  the  deed;  the  party's  attention  is 
not  particularly  drawn  to  it,  the  statement  not  of  a  particular 
feet,  and  inconsiderately  made.  The  action  is  not  brought  on 
the  instrument  itself,  but  the  question  comes  up  collaterally  as 
evidence;  there  is  no  plea  of  estoppel;  the  matter  is,  therefore, 
at  laige,  and  may  be  decided  according  to  i^e  truth,  and  par- 
ticularly so  as  the  case  is  in  equity. 

The  case  of  Carpenter  v.  BuUa^  211,  8  Mes.  and  W.,  cited  by 
the  other  side,  is  directly  in  point  to  the  above  position,  and  also 
the  case  of  Hwntingden  v.  Haven^  5  Johns.  Ch.  0.  23,  etc.,  cited 
in  note  to  foregoing  case;  nor  is  the  fact  relied  upon  by  com- 
plainant, of  his  interest,  repugnant  to  the  recital.  See  last 
case.  The  recital  is  true,  and  yet  consistent  with  complainant's 
position. 

That  a  party  is  not  estopped  from  showing  truth  when  no 
jslea  of  estoppel  is  made,  in  addition  to  the  case  in  Mes.  and 
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W.  before  cited;  see  also  VoigfU  v.  Winch,  2  Barnwall  &  Alder- 
son,  662;  Bovman  y.  Hoyster  elal.2  Adol.  &  Ellis,  296,  (29  £. 
C.  L.  98.) 

The  case  of  Sheley  v.  Wrighiy  cited  on  the  other  side,  Will.  9, 
is  one  directly  on  the  bond  itself,  where  the  recital  was  not  only 
material  but  was  the  foundation  of  the  whole  proceeding. 

In  this  case,  if  there  is  no  trust  which  can  be  enforced,  does  it 
not  appear  from  the  whole  case  that  Osborne  parted  with  his  in- 
terest without  consideration,  and  has  he  not  an  equity  entitling 
him  to  claim  compensation  to  the  amount  of  his  interest  in  the 
proceeds  of  the  lot  ?  See  Lemon  v.  Whitiy,  4  Bussell  Gh.  423, 
(4  E.  Ch.  Bep.) 

That  the  mmg  to  be  an  estoppel  must  be  precisely  and 
directly  alleged,  and  not  a  mere  matter  of  supposal,  also  ap- 
pears in  the  case  of  Bight  t.  Barkweli  etal.  2  Bam.  &  AdoL  278; 
22  E.  C.  L.,  a  case  also  cited  on  the  other  side. 

This  being  a  question  between  the  original  parties  to  the 
trust,  Endicott  could  not  have  been  misled  by  the  recital,  be- 
cause he  had  necessarily  the  means  of  knowing  the  truth.  He 
knew  at  the  very  time  Osborne  was  executing  and  delivering 
the  deed  to  his  agent,  George  Endicott,  that  he  claimed  an  in- 
terest, and  that  the  deed  was  not  intended  to  operate  upon  that 
interest.  Nor  is  it  pretended  that  Endicott's  action  was  affected 
by  the  recital,  or  that  his  position  or  rights  were  affected.  The 
deed  was  merely  intended,  and  so  understood  by  the  parties,  to 
pass  the  legal  title,  the  equities  being  left  as  they  originally 
stood. 

Second.  As  to  the  Statute  of  Frauds. 
[151]  '^'l.  The  party  must  set  up  and  rely  upon  the  statute 
as  a  defense,  in  order  to  be  entitled  to  the  benefit  of  its 
provisions,  which  is  not  done  in  this  case.  It  is  unnecessaiy  to 
cite  authorities  to  this  j)ropo8ition.  Such  is  the  uniform  doc- 
trine of  Courts  of  Equity.  The  contract,  although  by  parol,  is 
neither  immoral  nor  void  under  the  law.  The  statute  is  a 
weapon  of  defense  which  the  party  entitled  may  or  may  not  use 
for  his  protection.  If  he  does  not  specially,  by  plea  or  answer, 
set  it  up  and  rely  upon  it  as  a  defense,  he  waives  its  benefit,  and 
the  Court  will  decide  upon  the  right  of  the  parties  under  the 
evidence. 

2.    This  case  is  not  within  the  Statute  of  Frauds. 

1.  It  is  the  case  of  a  resulting  trust,  specially  excepted 
from  the  operation  of  the  statute. 

2.  There  in  written  evidence  taking  the  case  out  of  the' 
statute. 

As  to  the  resulting  trusi 

Endicott  furnished  the  funds — Osborne  the  skill,  judgment," 
labor,  and  attention  to  the  whole  business.  These  united  were 
to  be  invested  for  the  joint  accoimt  and  benefit  of  the  parties. 
This  was  done,  the  title  being  taken  in  the  name  of  Osborne 
alone.  A  trust  results  to  the  benefit  of  Endicott,  which  he 
could  have  enforced.    If  the  title  had'  been  taken  in  the  name 
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of  Endicott  originally,  the  same  result  would  have  followed. 
Osborne  contributed  what  was  equivalent  to  money.  Any  valu- 
able consideration  being  sufficient.  (See  Kennedy  v.  Kennedy, 
2  Ala.  371;  Malin  v.  JfoZm,  1  Wendell,  625.) 

The  doctrine  of  resulting  trusts  in  favor  of  the  party  advancing 
the  purchase-money  in  whole  or  in  part,  upon  ajoint  or  several 
purdiase,  is  perfectly  well  settled.  (Dart  on  Vendors,  433  to 
436  inc.;  3  Sugden,  173  to  181  and  notes;  Boyd  v.  MoLean,  1 
Johns.  Ch.  B.  682.) 

There  is  written  evidence  taking  the  case  out  of  the  statute, 
showing  an  express  trust.  (Peters  C.  C.  B.  864^  866.)  The 
letters  contained  in  the  record,  both  before  and  after  the  pur- 
chase, clearly  show  the  contract  between  the  parties. 

It  is  not  necessary,  under  the  Statute  of  Frauds,  that  a  trust 
should  be  created  by  writing;  it  is  sufficient  that  it  be  mani- 
fested and  proved  by  writing;  a  trust  may  be  declared  either 
before  or  after  a  conveyance  absolute  on  its  face. 

In  3  Sugden,  170,  Sec.  17,  it  is  said: 

<'  When  two  persons  purchase  an  estate,  and  the  conveyance 
is  taken  in  the  name  of  one  of  them,  the  trust  may  be  proved 
hv  letters  written  subsequently  to  the  purchase;  the  Statute  of 
Frauds  does  not  require  that  a  trust  shall  be  created  by  a  writ- 
ing, but  that  it  shall  be  manifested  and  |>roved  by  writing; 
which  means  that  there  should  be  evidence  in  writing,  proving 
that  there  was  such  a  trust.'' 

So  in  Dart  on  Y.  and  P.,  436:  *' There  is  this  distinction 
between  agreements  and  declarations  of  trust — ^in  the  one,  it  is 
the  agreement  itself,  which  is  the  origin  of  the  interest,  that 
must  be  in  writing;  in  the  case  of  a  declaration  of  trust,  which 
is  only  the  recognition  of  a  pre-existing  interest — it  is  the 
evidence  of  recognition,  and  not  the  origin  of  the  trans- 
action, which  must  be  in  writing;  and,  of  course,  it  *is  [162] 
not  necessary  that  the  party  seeking  to  enforce  the  dec- 
laration of  trust,  should  himself  have  been  a  party  to  it." 

The  same  doctrine  is  laid  down  in  the  case  of  Malin  v.  Malin 
(1  Wendell,  625),  before  cited. 

So,  if  there  is  some  written  evidence  inconsistent  with  the 
fact  that  the  supposed  purchaser  was  the  actual  purchaser,  fur- 
ther evidence  by  parol  is  admissible  to  prove  the  truth  of  the 
transaction.  (3  Sugden  on  Vendors,  189,  Sec.  9;  Cripps  v.  Lee, 
4  Brown's  Ch.  472;  4  BusseU  E.  C^.  423.) 

UaUeck,  Peachy,  Billings  and  Park,  for  Bespondent. 

Il>rst.  There  was  no  error  in  the  conclusion  of  the  Court  be- 
low, that  the  plaintiff  was  estopped  by  the  recital  from  denying 
the  truth  of  the  fact  recited. 

I.  The  recital  has  all  the  requisites  essential  to  a  valid  estoppel. 

1.  The  fact  is  recited  particularly,  and  not  in  general  terms. 
1  G.  Ev.  Sec.  26;  Doddington's  Case,  1  Coke,  622;  1  Saund. 
15,  note  2;  .Hosier  v.  Searle,  2  B.  &  P.  299;  Bendy  v.  Burden, 
2  B.  &  A.  76;  SheUy  v.  Wright,  1  Wil.  9.) 
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2.  The  recital  is  certain  and  not  in  the  alternative.  {BigJU  v. 
Bucknell,  2  B.  4!b  A.  75.) 

3.  The  recital  is  not  coUatwal  to  the  action,  bat  both  the  re- 
cital and  the  action  relate  to  the  same  subject-matter,  to  wit: 
the  land  and  ihe  title  to  it.  {Carpenter  v.  Btdler,  8  Mees.  &  W. 
212.) 

4.  The  recital  relates  to  a  matter  to  which  the  attention  of 
the  party  must  be  supposed  to  haye  been  paxticularly  directed. 
(1  G.  Ev.  35,  and  the  cases  there  cited.) 

II.  Similar  recitals  have  been  adjudged  to  be  estoppels  by 
the  Courts  in  England  and  this  countiy.  {Ford  v.  Gray,  1  Salk. 
286;  Carver  t.  Johtison,  1  Pet.  2;  Bowman  ▼.  Ihylor,  2  A.  &  E. 
9G;  Lainsony,  Tremere,  Com.  L.  214;  Bendy  y.  ^urefen,  5 Buss. 
Ch.  B.,  cited  in  22  Com.  L.  75;  SheUy  v.  Wrighi,  1  Willes,  9; 
Stowet  cUs,  V.  Wyse,  7  Con.  214;  Parker  et  ah.  v.  SmUh  et  als., 
17  Mass.  414;  Cutler  y.  Dickenson,  8  Pick.  387;  Heard  ▼.  Hall, 
16  Pick.  457;  Smith  et  ah.  v.  PraU,  9  JcJin.  306;  Greea  v.  Blake, 
13  Vt.  158.  Fitch  et  ah.  Exs.  v.  Baldtain,  17  John.  161;  Barber 
t.  Harris,  15  Wend.  615;  AUen  v.  Lucket,  3  J.  J.  Marsh,  167; 
Cox  V.  Lacey,  3  Littell,  336;  Chatauque  Bank  v.  Bisley,  4  Denio, 
480;  WOes  y.  Woodard,  4  Law  &  Eq.  510;  Tartar  v.  Hall,  3  Cal. 
263.) 

Second.  There  was  no  error  in  the  conclusion  of  the  Court 
below  that  the  trust  which  the  plaintiff  alleged  and  offered  to 
prove,  was  within  the  Statute  of  Frauds. 

None  of  the  paper  testimony  introduced  by  the  plaintiff 
tended  to  prove  a  *^  creation"  or  "  declaration"  of  the  trust  al- 
leged, in  writing. 

The  only  proof  tending  to  establish  the  trust  alleged,  was  the 
testimony  of  Haven  as  to  what  was  said  by  G.  Endicott  to 
plaintiff  twenty  days  after  the  delivery  of  the  deed  to  him  for 
the  defendant  J.  B.  Endicott;  and  this  testimony  was  in- 
[153]  admissible,  not  only  by  reason  of  the  ^Statute  of  Frauds, 
{Oriswold  v.  Messenger,  6  Pick.  517,)  but  on  the  further 
groimd  that  George  Endicott  was  not  the  defendant's  agent  in 
that  behalf  at  the  time.  (G.  Ev.  1,  Sees.  113,  114;  Innes  v. 
Senator,  1  Cal.  459.} 

There  was  no  evidence  tending  to  prove  that  Osborne  paid 
any  part  of  the  original  purchase-money  of  the  lot  to  the  city, 
and  none  to  prove  that  the  conveyance  by  plaintiff  to  Endicott 
was  without  consideration;  and  evidence  would  have  been  inad- 
missible, had  it  been  offered  for  that  purpose.  (G.  Ev.  1,  Sec. 
35,  note;  Beach  v.  Packard,  10  Vt.  96;  Steele y.  Adams,  1  Greenl. 
Bep.  5,  note;  Leman  v.  Whitney,  4  Buss.  Ky.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MxTBEAT.    Mr.  Justice  Teebv  concurred. 

The  opinion  of  the  Court  below  is  based  upon  two  proposi- 
tions; first,  that  plaintiff  is  e8tox>ped  by  the  recital  of  his  deed  to 
the  defendant;  and  second,  that  the  trust  sought  to  be  estab- 
lished is  within  the  Statute  of  Frauds* 
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The  general  rule  of  law  is,  that  recitals  in  a  deed  bind  all 
persons  who  are  parties  or  privies  thereto;  but  this  rule  does  not 
extend  to  that  which  is  mere  description,  or  an  averment  which 
is  not  essential.  The  doctrine  of  estoppels  has  always  been 
construed  with  great  strictness,  because  loose  statements  or  re- 
citals may  often,  so  far  from  expressing  the  truth,  (which  no  one 
should  be  permitted  to  deny,)  exclude  £be  party  from  setting 
it  up* 

Testing  the  present  case  by  this  rule,  the  correctness  of  which 
I  apprehend  no  one  wiU  deny,  how  can  it  be  said  that  the  plaint- 
iff is  estop]Ded  by  the  recital  in  his  deed  to  Endicott  ''that  he 
held  the  lot  in  question  for  him."  The  recital  was  not  necessary 
for  the  purposes  of  the  conveyance;  the  exact  facts  of  thecase 
were  within  the  knowledge  of  the  party  taking  it;  no  new  par^ 
ties  have  intervened  to  change  the  character  of  the  transaction; 
no  surprise,  fraud,  or  imposition  has  been  practiced,  and  in  fact 
the  recital  is  not  attacked  by  this  proceeding.  Osborne  did  hold 
the  lot  in  trust  for  the  defendant,  being  himself  entitled  to  a 
certain  interest  which  he  now  seeks  to  maintain.  We  have  ex- 
amined all  the  authorities  cited  by  the  respondents,  and  can  find 
^one  that  would  warrant  us  in  holding  the  present  plaintiff 
estopped  by  his  conveyance. 

Upon  the  second  point,  it  is  equally  dear  that  the  plaintiff's 
recovery  is  not  barred:  First,  because  the  Statute  of  Frauds  is 
not  pl^ided;  and  second,  because  this  is  not  a  case  within  the 
8tati:da,.bat  a  resulting  trust,  or  trust  by  operation  of  law, 
which  is  expressly  excepted  by  the  statutu. 

It  is  a  w&  re^gniz^  principle,  thai  ^here,  upon  the  pur- 
chase  of  real  property,  the  conveyance  of  the  legal  estate  is 
taken  in  the  name  of  a  third  person,  and  the  consideration  is 
paid  by  another,  a  trust  immediately  arises,  and  the  person  in 
whose  name  the  conveyance  is  taken,  is  deemed  in  law  to 
hold  as  the  trustee  for  the  one  furnishing  the  mo-'^'ney.  [154] 
So,  if  two  furnish  the  purchase-money,. or  one  money  and 
the  other  skill,  and  the  deed  be  taken  in  the  name  of  one,  he 
will  be  held  to  be  a  trustee  for  the  other. 

In  order  to  create  such  a  trust,  it  is  not  necessary  in  all  cases 
that  it  should  appear  affirmatively  upon  the  face  of  the  deed  that 
the  money  was  not  furnished  by  the  nominal  purchaser;  but  the 
same  may  be  proved  by  any  note  or  memorandum  in  writing  of 
the  nominal  purchaser  admitting  the  fact,  even  though  he  plead 
the  Statute  of  Frauds.    (Sanders  on  Uses  and  Trusts,  323.) 

A  distinction  is  to  be  observed  between  the  seventh  section  of 
the  statute  29  Charles  11,  chap.  3d,  and  our  statute.  The  for- 
mer provides  that ''  all  declarations  or  creations  of  trusts,  etc., 
shall  be  manifested  and  proved  by  some  writing  signed  by  the 
party,  etc.;"  upon  which  it  was  held,  that  a  tnist  may  be  ere* 
ated  by  parol,  and  the  statute  fully  complied  with  by  establishing 
it  by  written  evidence;  while  ours  requires  that  every  trust 
shoiild  be  created  by  deed  in  writing,  or  by  operation  of  law. 
So  that  the  difference  consists  m  this;  that  in  the  former,  they 
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must  be  proTed  in  a  certain  way — ^in  the  latter,  they  must  be 
created  in  a  particular  manner. 

Before  the  passage  of  the  English  statute,  trusts  were  created 
(except,  probably,  in  a  few  cases)  and  proTed  by  parol;  and  after 
the  statute,  resulting  trusts,  or  trusts  by  operation  of  law,  were 
held  to  be  excepted  from  the  operation  of  the  rule.  Our  statute 
does  not  change  the  common  law  on  this  subject,  and  trusts  of 
this  nature  may  be  proved  as  they  could  have  been  before  its 
passage.    (Greenlei^  on  Evidence,  section  266.) 

On  the  trial  of  this  cause,  the  Court  below  rejected  certain 
evidence  which  should  have  been  admitted  under  our  view  of  the 
case;  and  inasmuch  as  the  Court  seems  to  have  based  its  judg- 
ment upon  conclusions  of  law,  and  has  not  found  the  facts,  the 
cause  is  remanded,  with  directions  to  proceed  and  determine  it 
according  to  opinion  above  expressed. 


PEOPLE  V.  FISHER, 

1  Appsaij— BrvxBW  or  Obdxb  vob  Cbarob  or  Yenttx. — ^An  order  refofiing  a 
change  of  venue  on  the  application  of  defendant  in  a  criminal  pzoeecution, 
Trill  only  be  reviewed  in  oases  of  gross  abuse  of  discretion. 

Appeal  from  the  Court  of  Sessions  of  Alameda  County. 

The  opinion  of  the  Court  shows  the  error  assigned.  The  affi- 
davit for  a  change  of  place  of  trial  avers  that  there  is  much 
exasperation  among  the  people  of  the  county  against  all  persons 
charged  with  cattie  stealing,  (being  the  offense  for  which  the 
defendant  was  indicted,)  owing  to  the  number  of  larcenies  of 
that  description  which  had  been  committed,  and  to  the  fact  that 
most  of  the  guilty  parties  had  escaped  punishment. 

[155]       *No  brief  for  Appellant. 

Wm.  T.  WaUace,  Attorney-General,  for  the  People. 

The  opinion  of  .the  Court  was  delivered  bj  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebby  concurred. 

The  only  error  assigned  is,  the  refusal  of  the  Court  to  change 
the  place  of  trial,  upon  the  defendant's  application. 

The  exercise  of  this  power  has  been  universally  held  by  this 
Court  to  be  discretionary,  and  subject  to  review  in  case  of  a 
gross  abuse  of  discretion.  Where  such  an  order  is  assigned  as 
error,  a  clear  case  must  be  shown  on  the  record,  as  every  intend- 
ment is  in  favor  of  the  Court  below. 

The  Attorney-General  assumes  in  his  argument,  that  this  rule 
has  been  ^tered  by  the  decision  of  this  Court  in  the  case  of  the 
People  V.  Lee,  5  Cal.  353.  Such  is  not  the  case;  and  although 
the  Court  was  led  into  an  error  in  that  decision  by  adopting  t£e 
provisions  of  the  civil  instead  of  the  criminal  Practice  Act,  still 

1.    cited  WaUtn  t.  Whitn^,  23  Cal.  378;  People  t.  CongltUm,  U  Cal.  M. 
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the  judgment  as  well  as  the  reasoning  of  the  Court  might  well  be 
maintained  under  the  proyisions  of  me  second  section  of  the  Act 
concerning  Courts  of  Jxistice,  etc.,  passed  April  13, 1854,  which 
provides  that  this  Court  shall  review  such  orders  upon  appeal, 
(which  we  have  construed  to  mean  appeals  from  a  final  judg- 
ment.) 

In  the  present  case,  there  has  heen  no  abuse  of  discretion 
calling  for  our  interference. 

The  judgment  is  affirmed. 


EMEBIO  V.  TAMS. 

ToBMCLOButm,  DsBCBXPTioir  or  Lamb  nr  Coxplaznt. — In  an  action  of  fore- 
closure,  where  the  complaint  haa  a  copy  of  the  mortgage  annexed,  to 
which  it  refers:  Heid^  that  a  correct  description  of  the  land  in  the  mort- 
gage is  snffident  for  the  purpoaea  of  tl^e  suit. 

Idem, — ^Dsscbifeioh  of  Land  in  Ck>icFiiAiiiT. — ^Forcloanre  suits  are  not  gov- 
erned by  the  fifty -eighth  section  of  the  Practice  Act. 

Ikzioxst,  is  PABT  OF  JuDOXBMT. — ^In  a  judgment  in  a  snit  on  a  note  bear- 
ing interest,  the  interest  ia  to  be  computed  and  made  part  of  the  judg- 
ment, and  the  judgment  to  bear  the  agreed  interest. 

Appeal  from  the  District  Court  of  the  Seyenth  Judicial  Dis* 
trict,  County  of  Contra  Costa. 

The  opinion  of  the  Court  discloses  the  facts  and  the  points 
made  by  appellant,  except  the  third  point,  which  was  an  objec- 
tion to  the  interest  due  being  made  part  of  the  judgment,  and 
made  to  draw  interest  as  a  p^  of  it. 

McDougaU,  ALdrich  &  Sharp^  for  Appellant. 

H,  MtUa  and  H.  AUen^  for  Respondent.  \ 

*The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  [166] 
Tebbt.    Mr.  Chief  Justice  Mubbat  concurred. 

This  was  an  action  to  foreclose  a  mortgage  on  real  property. 

The  first  point  made  by  appellant  is,  that  the  Court  erred  in 
oyerruling  the  demurrer  to  the  complaint,  because  it  contained 
no  sufficient  description  of  the  land.  The  complaint  refers  to 
the  mortgage  (a  copy  of  which  is  attached)  which  contains  a  suf- 
ficient description  of  the  premises  for  the  purposes  of  the  suit. 
The  action  was  not  for  the  recovery  of  la\ids,  and,  therefore,  not 
governed  by  the  fifty-eighth  section  of  our  Practice  Act. 

The  second  point,  that  the  Court  erred  in  ordering  a  refer- 
ence, without  the  consent  of  defendant,  is  equally  without 
foundation.  The  defendant  having  failed  to  answer  within  the 
time  allowed  by  the  Court  in  overruling  the  demurrer,  a  default 
was  entered,  and  the  Court,  in  strict  conformity  with  the  one 
hundred  and  fiftieth  section  of  the  Practice  Act,  ordered  a  ref- 
erence for  the  purpose  of  ascertaining  the  amount  due  the 
plaintiff  by  defendant. 
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The  thiid  point  was  decided  by  this  Court  in  the  case  of  Ouy 
T.  I^anklinj  6  Cal.  416,  delivered  at  the  October  Term,  1855. 
The  fourth  point  is  not  sustained  by  the  record. 

Upon  the  whole,  we  are  satisfied  that  this  must  be  treated  as 
a  delay  case.  Judgment  aflGLcmed^  with  ten  per  cent,  damages 
and  costs. 


STRONG  V.  PATTEBSON. 

Pleadino,  BKrEiSBB  IS  Action  AaAZKBT  Shxbitt  bob  Keolsct. — ^In  an  action 
against  a  sheriff  for  refusing  to  leyy  an  attachment  on  certain  property 
as  belonging  to  the  attachment  debtor,  testimony  that  the  property  had 
been  clauned  by  a  third  par^,  and  the  right  of  property  tried  before  a 
sheriff's  jury,  and  decided  in  favor  of  claimant,  is  irrelevant  and  in- 
admissible, when  those  facts  have  not  been  set  np  as  new  matter  of 
defense  in  the  answer. 

Idsx. — Wbjlt  Conbxxtdtss  a.  tiuBPBXSK.— As  nnder  the  statute  the  plaintiff, 
after  the  introduction  of  such  testimony,  would  be  bound  to  show  that 
he  had  tendered  an  indemnity  bond,  he  ntay  weU  complain  that  he  is 
taken  by  surprise,  the  issue  not  being  tendered  by  the  pleadin|[8. 

EzoBPTZONs,  OBJXcnoKs  TO  Bboxptiokb  of  TisnuoKT. — ^The  objection  to 
the  introdnotioQ  of  such  testimony  on  the  ground  that  it  is  irrelevant,  is 
sufficient. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District.  ] 

Action  against  the  defendant,  Sheriff  of  Sacramento  County, 
for  refusing  to  attach  luid  safely  keep  certain  personal  property 
as  the  property  of  Hardenbergh  &  Menarie,  attachment  debtors 
named  in  the  writ. 

The  answer,  among  other  defenses,  ayers  that  previous  to  the 
issuance  of  the  plaintiff's  attachment,  the  attachment  debtors, 
Hardenbergh  &  Henarie,  had  made  a  bona  fide  conveyance  of 
the  property  to  J.  B.  Bidleman,  subjept  to  certain  prior  attach- 
ments. 

It  does  not  set  up,  however,  that  the  issuance  of  plaintiff's 

attachment,  Bidleman  claimed  the  property,  and  that  the 

[157]    defendant  as  "^sheriff,  summoned  a  sheriff's  juiy  to  try  the 

right  of  property,  and  that  they  found  a  verdict  in  favor 

of  Bidleman. 

On  the  trial,  however,  the  Court  allowed  the  defendant  to 
introduce  evidence  of  the  claim,  trial  of  right  of  property,  and 
verdict,  to  the  introduction  of  which  testimony  the  plaintiff  ob- 
jected, on  the  ground  that  it  was  irrelevant. 

Bobinson  &  BeaUy,  for  Appellant. 

Winans,  for  Eespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebrt  concurred. 

This  was  an  action  in  the  Court  below  against  the  defendant 
as  sheriff,  for  refusing  to  levy  an  attachment  upon  certain  per- 
sonal property. 
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The  complaint  is  verified,  as  well  as  the  answer.  On  the  trial 
of  the  cause,  the  defendant  offered  eyidence  to  prove  a  trial  of 
the  right  of  property  by  a  sheriff's  jury,  and  a  verdict  for  the 
claimant.  By  tne  provisions  of  the  statute  in  such  cases,  it 
would  be  necessary  for  the  plaintiff  to  tender  the  Sheriff  a  suffi- 
cient bond  of  indemnity,  before  he  could  requre  him  to  seize 
the  property,  and  by  the  admission  of  this  testimony,  the  onus 
was  thrown  upon  the  plaintiff  of  establishing  the  fact  that  such 
bond  had  been  tendered. 

This  defense  should  have  been  set  up  in  the  answer  as  new 
matter;  the  issue  is  not  made  or  tendered  by  the  pleadings,  and 
the  plaintiff  might  veiy  well  complain  that  he  was  taken  by 
surprise. 

While  we  hold  that  a  general  exception  to  the  admission  of 
testimony  is  insufficient,  because  the  purty  offering  it  is  entitled 
to  know  the  ground  of  such  objection,  so  that  he  may  supply 
other  evidence,  or  obviate  it,  we  think  an  objection  that  the  tes* 
timony  is  irrelevant  is  sufficiently  explicit,  as  it  can  mean  but 
one  thing,  vis. :  that  the  testimony  does  not  fit  the  case,  or  is 
not  proper  under  the  issues  framed. 

It  is  said,  admitting  this  to  be  error,  the  plaintiff  is  not  prej* 
udiced,  as  the  whole  transaction  was  before  the  juzy>  paiticu- 
larly  the  bona  fides  of  the  sale  by  Hardenbergh  &  Henarie  to 
Bidleman,  and  they  have  found  for  the  defendant.  It  does  not 
appear  satisfactorily  to  us  that  this  verdict  was  based  upon  the 
whole  transaction,  and  establishes  the  truth  of  the  matters  set 
tip  in  the  defense.  It  is  general,  and  may  have  been  rendered 
upon  the  belief  that  no  sufficient  indemnity  bond  had  been 
proffered,  a  fact  which  the  plaintiffs  were  not  prepared  to 
prove. 

This  could  hardly  be  said  to  be  a  case  of  damnnm  absque  in- 
juria,  without  we  were  fully  satisfied  of  the  reasons  which  in* 
fluenced  the  verdict.^ 

Judgment  reversed,  and  cause  remanded. 


♦CASTRO  V.  CASTRO.  [158] 

"Will,  Y  u^mirr  of. — The  fact  that  a  will  waa  began  on  one  day  and  finished 
several  days  afterwards,  the  delay  being  for  the  purpose  of  pi-ocnring  a 
competent  person  to  direct  the  manner  of  drawing  it,  it  aeents  is  no  ground 
for  invalidating  a  will  under  the  Mexican  law. 

Idem.— BcLRs  of  CiyUi  Law. — ^The  strictness  of  the  roles  of  the  civil  law, 
requiring  five,  or  at  least  three  witnesses  to  a  will,  was  relaxed  expressly 
in  favor  of  remote  districts. 

^  Idem. — Mexican  Customs. — ^By  the  customs  of  California,  under  the  Mex- 
ican rule,  which  have  the  force  of  law,  two  witnesses  were  sufficient  to 
a  will. 

>  Pbobatb  of  WHiL  undbb  Mbxioah  Stbtem.^-A  seems  that  there  ne^ivr  was 
a  Probate  Court  in  California,  prior  to  the  organization  of  the  State,  and 
that  probate  of  a  will  was  unknown. 

1.  Cited  l\nit  v.  Pitcher,  10  GaL  477;  Donnxr  v.  Palmer,  81  Gal.  523, 

2.  Cited  Tevis  v.  Pitcher,  10  Oal.  477;  GHmet'  Ett.  v.  NorrU,  6  0*1.  625. 
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The  third  point  was  decided  by  this  Court  in  the  case  of  Ouy 
T.  I^anklin,  6  Cal.  416,  delivered  at  the  October  Term,  1855. 
The  fourth  point  is  not  sustained  by  the  record. 

Upon  the  whole,  we  are  satisfied  that  this  must  be  treated  as 
a  delay  case.  Judgment  aflGLcmed^  with  ten  per  cent,  damages 
and  costs. 


STRONG  V.  PATTEBSON. 


Pleading,  Defxnbk  is  Action  aoainbt  Shsbivv  bob  Kegiact. — ^In  an  action 
against  a  Bheriif  for  refusing  to  le^y  an  attachment  on  certain  property 
as  belonging  to  the  attachment  debtor,  testimonj  that  Uie  property  had 
been  clauned  by  a  third  party,  and  the  riffhfc  of  property  tried  before  a 
8heri£f 's  jury,  and  decided  in  favor  of  claimant,  is  irrelevant  and  in- 
admissible, when  those  facts  have  not  been  set  up  as  new  matter  of 
defense  in  the  answer. 

Idem. — Wbjlt  Conbhtutes  a.  Buepbisb.— As  nnder  the  statnte  the  plaintiff, 
after  the  introdnction  of  snch  testimony,  would  be  bound  to  show  that 
he  had  tendered  an  indemnity  bond,  he  may  weU  complain  that  he  is 
taken  by  surprise,  the  issue  not  being  tendered  by  the  pleadings. 

ExoBFTioNs,  Objecxions  TO  Bbcepiions  OF  Testqcont. — The  objection  to 
the  introdnction  of  such,  testimony  on  the  ground  that  it  is  irrelevant,  is 
sufficient. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District.  ] 

Action  against  the  defendant,  Sheriff  of  Sacramento  County, 
for  refusing  to  atfcach  and  safely  keep  certain  personal  property 
as  the  property  of  Hardenbergh  &  Menarie,  attachment  debtors 
named  in  the  writ. 

The  answer,  among  other  defenses,  arers  that  previous  to  the 
issuance  of  the  plaintiff's  attachment,  the  attachment  debtors, 
Hardenbergh  &  Henarie,  had  made  a  bona  fide  conveyance  of 
the  property  to  J.  B.  Bidleman,  subject  to  certain  prior  attach- 
ments. 

It  does  not  set  up,  however,  that  the  issuanoe  of  plaintiff's 

attachment,  Bidleman  claimed  the  property,  and  that  the 

[157]    defendant  as  "^sheriff,  summoned  a  sheriff's  juiy  to  trr  the 

right  of  property,  and  that  they  found  a  verdict  in  favor 

of  Bidleman. 

On  the  trial,  however,  the  Court  allowed  the  defendant  to 
introduce  evidence  of  the  claim,  trial  of  right  of  property,  and 
verdict,  to  the  introduction  of  which  testimony  the  plaintiff  ob- 
jected, on  the  ground  that  it  was  irrelevant. 

Bobinson  &  BeaMy,  for  Appellant. 

Winans,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRBAT.    Mr.  Justice  Tebbt  concurred. 

This  was  an  action  in  the  Court  below  against  the  defendant 
as  sheriff,  for  refusing  to  levy  an  attachment  upon  certain  per- 
sonal property. 
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The  complaint  is  yeiified»  as  well  as  the  answer.  On  the  trial 
of  the  cause,  the  defendant  offered  eyidence  to  prove  a  trial  of 
the  right  of  property  by  a  sheriff's  jury,  and  a  verdict  for  the 
claimant.  By  tne  provisions  of  the  statute  in  such  cases,  it 
would  be  necessary  for  the  plaintiff  to  tender  the  Sheriff  a  suffi- 
cient bond  of  indemnity,  before  he  could  requre  him  to  seize 
the  property,  and  by  the  admLssion  of  this  testimony,  the  onus 
was  thrown  upon  the  plaintiff  of  establishing  the  fact  that  such 
bond  had  been  tendered. 

This  defense  should  have  been  set  up  in  the  answer  as  new 
matter;  the  issue  is  not  made  or  tendered  by  the  pleadings,  and 
the  plaintiff  might  veiy  well  complain  that  he  was  taken  by 
surprise. 

While  we  hold  that  a  general  exception  to  the  admission  of 
testimony  is  insufficient,  because  the  party  offering  it  is  entitled 
to  know  the  ground  of  such  objection,  so  that  he  may  supply 
other  evidence,  or  obviate  it,  we  think  an  objection  that  the  tes« 
timony  is  irrelevant  is  sufficiently  explicit,  as  it  can  mean  but 
one  thing,  viz. :  that  the  testimony  does  not  fit  the  case,  or  is 
not  proper  under  the  issues  framed. 

It  is  said,  admitting  this  to  be  error,  the  plaintiff  is  not  prej-* 
udiced,  as  the  whole  transaction  was  before  the  jiuy>  particu- 
larly the  bona  fides  of  the  sale  by  Hardenbergh  &  Henarie  to 
Bidleman,  and  they  have  found  for  the  defendant.  It  does  not 
appear  satisfactorily  to  us  that  this  verdict  was  based  upon  the 
whole  transaction,  and  establishes  the  truth  of  the  matters  set 
tip  in  the  defense.  It  is  general,  and  may  have  been  rendered 
upon  the  belief  that  no  sufficient  indemnity  bond  had  been 
proffered,  a  fact  which  the  plaintiffs  were  not  prepared  to 
prove. 

This  could  hardly  be  said  to  be  a  case  of  damnum  absque  ir^ 
juria,  without  we  were  fully  satisfied  of  the  reasons  which  in* 
fluenced  the  verdict. 

Judgment  reversed,  and  cause  remanded. 


♦CASTRO  V.  CASTRO.  [158] 

"Will,  Y  u^iditt  of. — The  fact  that  a  will  was  began  on  one  day  and  finished 
several  days  afterwards,  the  delay  being  for  the  purpose  of  pracaring  a 
competent  person  to  direct  the  manner  of  drawing  it,  U  seems  is  no  ground 
for  invalidating  a  will  under  the  Mezioan  law. 

Idem. — Rclks  of  Civhi  Law. — The  strictness  of  the  rules  of  the  civil  law, 
requiring  five,  or  at  least  three  witnesses  to  a  will,  was  relaxed  ezpiessly 
in  favor  of  remote  districts. 

*  Idem. — Mexican  Customs. — By  the  customs  of  California,  under  the  Mex- 
ican rule,  which  have  the  force  of  law,  two  witnesses  were  sufficient  to 
a  will. 

>  Pbobatb  of  WiXiii  UKDBB  Mbxioan  Ststkm.:— A  ssems  that  there  ne^r  was 
a  Probate  Court  in  California,  prior  to  the  organization  of  the  8tate,  and 
that  probate  of  a  will  was  unknown. 


1.  Gltdd  Vnis  V.  PiUker,  10  OaL  477:  D<mner  v.  Palmer,  81  Cal.  67S, 

2.  Cited  Teois  v.  FUcher,  10  Osl.  477;  Grimti'  Ett.  v.  Norrit,  6  0*1.  625. 
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[iWzLii,  WEonx  re  Taxbb  Effect  . — A.  will  takes  effect  on  proof  of  its  execu- 
tion, in  the  absence  of  a  statnte  requiring  it  to  be  probated. 

Idem. — ^Acquiesoengb  is  ▲  Bab  to  Comtsst  of. — ^Aiter  twenty  years'  aoqni- 
escence  in  the  terms  of  a  will,  an  heir  shonld  not  be  allowed  to  dispute 
his  own  acts,  or  to  contest  the  will  on  abstract  points  of  law,  wnich 
had  never  any  force  in  Oalifomia. 

Wbit  of  Ebbob  to  the  Probate  Court  of  Contra  Costa  Counfy. 

This  was  a  proceeding  instituted  by  the  defendants  in  error, 
in  August,  1852,  to  annul  the  wiU  of  Francisco  Maria  Castro,  exe- 
cuted Not.  8, 1831,  shortly  before  his  death,  and  to  set  aside 
and  vacate  an  order  of  the  Probate  Court  made  in  1851,  admit- 
ting the  will  to  probate.  The  case  was  tried  before  the  Probate 
Judge  sitting  as  a  juiy,  and  judgment  entered  October  30, 
1852,  setting  aside  the  order  admitting  the  will  to  probate.  The 
plaintiffs  in  error  appealed  to  the  District  Court  of  the  Seventh 
Judicial  District,  which  affirmed  the  judgment  of  the  Probate 
Court.  Appeal  was  taken  to  this  Court,  and  the  judgment  of 
the  District  Court  was,  in  March,  1855,  reversed,  on  the  ground 
that  the  issues  of  fact  made  in  the  Probate  Court,  should  have 
been  sent  for  trial  to  the  District  Court,  and  also  that  the  Dis- 
trict Court  had  no  appellate  jurisdiction. 

On  the  application  of  the  plaintiffis  in  error,  an  order  was 
granted  by  the  Probate  Court,  August  27th,  1855,  vacating  the 
judgment  entered  October  80th,  1852.  On  November  27th, 
1855,  another  Probate  Judge  being  then  in  office,  the  Probate 
Court,  on  application  of  the  defendants  in  error,  entered  an 
order  vacating  the  order  of  Aug.  27th,  1855. 

The  defendants  in  error  moved  to  dismiss  the  writ,  on  the 
ground  that  more  than  three  years  had  elapsed  from  the  entry 
of  the  judgment  in  the  Probate  Court,  before  the  issuance  of 
the  writ  of  error.  The  will  is  dated  at  the  commencement, 
October  Slst,  1831,  but  in  the  testatum  clause  it  is  dated  Novem- 
ber 3d,  1831.  It  appears  from  the  evidence,  that  the  caption 
of  the  will  was  written  on  October  81st,  when  further  writing 
was  suspended,  in  order  to  obtain  ^  proper  formula  for  the  will, 
which  was  obtained,  and  the  will  completed  and  executed  No- 
vember 3d.  It  was  not  made  on  stamped  paper,  because,  as 
the  evidence  shows,  there  was  none  to  be  obtained.     It  was 

E roved  that  the  personal  property  was  distributed  among  the 
eirs  in  conformity  with  Uie  will,  of  which  the  plaintiffs  and 
defendants  received  their  respective  portion,  and  remained  upon 

the  land. 
[159]     '*'The  opinion  of  the  Court  discloses  aU  the  other  facts 
material  to  the  decision. 

Eugene  Musson  and  ff.  P.  Sepbum^  for  Plaintiffs  in  error. 

The  judgment  of  the  Probate  Court  of  Contra  Costa  County, 
rendered  on  the  30th  of  Oct.,  1852,  revoking  the  last  will  and 
testament  of  the  late  Francisco  M.  de  Castro,  is  erroneous,  be- 
cause: 

1.  CiUd  Adamt  v.  Xorrii,  Q»  How.  868. 
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Whether  clothed  with  the  f  ormalily  prescribed  by  Mexican 
laws  or  not,  the  said  will  cannot  be  set  aside;  said  law  never 
having  in  fact  been  used,  enforced,  or  even  known  among  the 
sparse  population  of  these  distant  regions,  the  few  intercourses 
of  these  people  with  one  another  being  altogether  regulated  by 
customs. 

1.  Testator  not  bound  to  know  the  law.  (Escriche,  p.  800; 
Schmidt,  p.  2;  2  Feb.  Mex.,  Title  2,  chap.  1,  sec.  20.) 

2.  Mexican  laws  were  neither  known  nor  used  here,  and  dis- 
use abolishes  law.  (1  Domat,  pp.  83, 115,  sees.  9,  50;  1  Cal. 
498,  500.) 

Said  judgment  is  erroneous,  because  the  said  will  happens,  in 
fact,  to  be  clothed  with  all  the  formalities  prescribed  by  Mexi- 
can laws. 

1.  No  law  requires  that  a  will  should  be  probated  within 
twenty  years;  that  it  had,  in^faot,  been  probated  within  twenty 
years.    (1  Cal.  506-509.) 

2.  Not  required  by  law  to  be  necessarily  executed  before  a 
Notary  Public;  had,  in  fact,  been  executed  before  a  sufficient 
number  of  witnesses,  to  wit,  three.  (2  Feb.  Mex.  l^t.  II.,  chap. 
1,  No.  5,  La.  Code,  1676;  1  Cal.  496,  504;  Schmidt,  p.  214.) 

3.  Not  indispensably  required  to  be  executed  on  stamped 
paper. 

4.  That  said  will  had,  in  fact,  been  dictated  by  and  read  over 
to  the  testator  in  presence  of  and  within  the  hearing  of  witnesses, 
and  the  deposition  thereon  began  and  finished  without  inter- 
ruption, as  prescribed  by  law.  (Schmidt,  p.  213-214;  2  Feb. 
Mex.,  Tit.  n.,  chap.  1,  No.  13.) 

Whether  wronged  or  not,  the  heirs  of  Castro  cannot  recover 
the  estate  which  they  pretend  to  have  been  disinherited  of: 

1 .  Because  deceased  disposed  of  his  property  among  his  wife 
and  children,  according  to  the  customs  of  the  country. 

2.  Because  the  same  was  accepted  by  all  the  parties,  and  a 
partition  of  the  same  made  upwards  of  five  years  before  the  in- 
stitution of  this  suit.  (Schmidt,  p.  223,  271-4;  Domat,  145; 
La.  Code,  Art.  970-1007;  2  Feb.  TSt.  11.,  chap.  11.,  No.  7,  La. 
Code,  1751-2,  3506.) 

P.  Barry,  for  Defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRRAT.    Mr.  Justice  Tebbt  concurred. 

This  was  a  proceeding  in  the  Probate  Court  to  set  aside  and 
annul  a  will.  The  testator  died,  in  1831;  the  personal  prox)erty 
was  divided  under  the  provisions  of  the  will,  and  the  heirs  re- 
mained on  the  land,  and  acquiesced  in  it  until  some  time  in 
1852,  a  period  of  over  twenty  years. 

"^Upon  the  motion  to  dismiss,  which  has  been  made,  it   [160] 
is  only  necessary  to  say  that  this  is  the  second  time  this 
case  has  been  before  us,  and  the  time  which  it  has  been  sus- 
pended on  appeal  is  not  to  be  computed;  in  other  words,  the 
appeal  prevents  the  running  of  the  statute. 
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By  the  civil  law,  wills  are  divided  into  aolemn  a&d  privileged; 
the  solemn  will  is  divided  into  the  nuncupative  or  open  will, 
and  the  sealed  or  written  will.  The  privileged  will  corresponds 
with  what  is  known  with  us  as  the  nuncupative  will .  The  will  in 
question  belongs  to  what  was . known  at  common  law. as  the 
nuncupative  wiU,  because  formerly  published  viva  voce;  and  al- 
though the  custom  of  publication  has  long  since  ceased,  it  still 
retains  the  name,  between  which  and  the  solemn  will  there  is  no 
difference  in  modem  times,  except  that  the  latter  is  sealed  up 
and  the  attestation  made  on  the  back  of  the  instrument. 

Among  the  Romans,  wills,  or  the  mode  of  conveying  property 
by  testament,  were  known  even  before  the  art  of  letters,  and 
therefore  much  strictness  was  required  in  authenticating  them; 
but  the  reason  ceasing,  the  rigor  of  the  rule  has  since  been  re^ 
laxed  in  the  various  countries  which  have  adopted  the  civil  law 
as  the  basis  of  their  jurisprudence^  Many  objections  have  been 
urged  against  the  validity  of  the  will  in  question,  only  two  of 
which  I  shall  consider,  as  I  am  of  opinion  that  the  whole  ques- 
tion has  been  fully  settled  by  this  Court  in  the  case  of  Fanau^ 
V.  Jonesy  1  Cal.  488. 

First,    It  is  contended  that  the  making  of  the  will  was  not  a ' 
continuous  act,  as  required  by  the  provisions  of  the  Mexican 
law;   it  appears  upon  the  face  of  the  instrument  that  it  waa 
begun  on  a  certain  day  and  finished  several  days  afterwards, 
and  this  objection  is  satisfactorily  explained  by  the  testimony  of 
one  of  the  subscribing  witnesses,  who  testifies  that  he  drew  the 
document  in  question,  and  that  after  he  had  commenced  writing 
the  same,  supposing  that  some  formula  was  necessazy,  the  fur- 
ther writing  was  suspended  until  a  competent  person  could  be 
sent  for,  ^nao  could  give  the  proper  du^ections  as  to  the  form , 
and  words.    It  may  be  that  tma  would  vitiate  the  instrument,  ( 
but  why  it  should,  or  on  what  ground  the  instrument  com<^ 
menced,  and  its  execution  suspended  for  such  purpose,  can  be; 
invalidated,^  our  ignorance  of.  Mexican  law  prevents  us  from  de*j 
termining. 

Seccmd.    As  to  the  number  of  witnesses  required.    By  the| 
provisions  of  the  Mexican  law  on  this  subject,  the  will  may  be! 
executed  before  a  Notary  Public  and  three  witnesses;  if  a  Notary 
cannot  be  had,  before   five  witnesses;    and  if  five  witnesses' 
cannot  be  had,  three  will  be  sufficient. 

The  pleadings  in  this  case  admit  that  there  were  three  legal' 
witnesses,  although  ib  appeared  upon  the  trial  that  one  of  them 
was  incompetent.    This  is  immaterial,  as  it  is  shown  from  tba 
testimony  of  various  witnesses  that  two  were  sufScient  under 
the  customa  existing  in  California.    That  such  customs  may  be. 

E roved,  and  that  when  proved  they  have  the  force  of  the  law, 
as  been  fully  settled  by  the  decisions  of  this  Court  in  the  case 
of  Van  Schmidt  v.  Huntington,  1  Cal.  56,  in  which  it  was 
[161]    held  that  under  the  Mexican  law,  custom  is  some-*times 
allowed  to  control,  limit  and  modify  the  general  rules  of 
the  system,  and  even  to  establish  a  rule  in  direct  contravention 

172. 


(April,  1856.]  Haut  v.  Moon,  J&I 

'of  positiYe  law,  and  to  obtain  the  force  of  law,  as  well  where 
there  is  no  law,  as  to  oyertum  previous  law  which  stands  in 
opposition  to  it.  The  same  rule  was  adopted  by  the  Court  in 
the  case  of  Panaud  y.  Jones^  before  referred  to,  in  which  Mr. 
Justice  Bennett,  in  delivering  the  opinion,  makes  use  of  this 
language:  '^  The  custom  with  regard  to  the  execution  of  wills, 
so  far  as  the  testimony  goes,  appears  to  have  prevailed  generally 
and  for  a  long  time  in  California.  It  may  have  been  the  uni- 
versal practice  from  the  first  settlement  of  the  country;  and  I 
do  not  feel  called  on  to  overturn  all  titles  in  this  State,  which 
may  depend  on  similar  wills,  because  the  edicts  of  Justinian  or 
the  laws  of  Toro  had  not  been  known  and  strictly  followed  by 
the  simple  and  uneducated  Califomians." 

In  fact,  the  rigor  of  the  rule  has  been  relased  expressly  to' 
meet  the  condition  of  the  Indians,  shepherds  and  persons  Hving 
in  rural  districts,  and  remote  and  sparsely  populated  parts  of 
the  country.    (Domat,  Sec.  2,98S,  and  2  Febrero  Mejicano,  Sec.< 

A  will  is  regarded  by  the  Courts  of  England  and  the  United 
States  as  a  conveyance,  and  takes  efifect  as  a  deed,  on  proof  of 
its  execution,  tmless  there  be  some  express  statute  requiring  it 
to  be  probated.  It  does  not  appear  that  there  ever  was  a  Court 
of  probate  in  this  country,  and  from  what  we  have  been  able  to 
gatiier  from  our  limited  sources  of  information  on  this  subject, 
such  a  proceeding  was  unknown  to  the  laws  and  customs  of 
California.  Under  this  view  of  the  case,  the  plaintiffs  became 
immediately  entitled  to  their  respective  portions  of  the  land 
under  the  demise,  and  their  subsequent  conduct,  in  remaining 
upon  it,  and  dividing  i^e  personal  property  in  conformity  with 
the  provisions  of  the  will,  would  seem  to  be  a  ratification  upon 
their  part.  After  twenty  years'  acquiescence  they  ought  not  to 
be  allowed  to  come  in  and  die^ute  their  own  acts,  or  impeach 
the  validity  of  their  ancestor's  will  upon  abstract  points  of  law, 
.which  are  shown  never  to  have  been  in  force  in  California^. 
^  Judgment  reversed. 


HART  V.  MOON. 


STxTiTiGKB  OT.  PvACS,  JxtBiBDiOTioN  OF. — ^Tho  limitation  of  the  jxirisdiotion  of 
Justices  of  the  Peace  in  civil  eases,  to  actions  where  the  amount  in  dis- 
pute does  not  exceed  two  hundred  dollars,  does  not  apply  to  actions  of 
forcible  entry. 

^osciBLE  EifTBY,  Tbeblr  Damaoks  ON.  —  The  complaint  in  an  action  of 
forcible  entry  need  not  pray  for  treble  damages,  to  warrant  the  Conrt  in 
trebling  them. 

Appeal  from  the  Counly  Court  of  Alameda  County. 

Action  of  forcible  entry.  The  prayer  of  the  complaint  is 
Tor  restitution,  and  that  defendants  may  be  punishea  by  pay- 
ment of  proper  fine^  and  costSy  and  damages  sustained  by 
(plaintifCt 
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-^ ^ 

[162]       *Th6  jnzy  rendered  a  verdict  ior^  plaintiff^  for  t275| 
which  was  trebled  bj  the  Coort.. 
Defendant  appealed. 

K  B.  Carpentier,  for  Appellant.  ^ 

8.  8.  Chipman,  H.  8.  Foate,  A.  G.  WOson^jL  WOUams  and  lu 
.Cookg  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt.] 
Mr.  CShief  Justice  Mubbat  concurred. 

The  decision  of  Zander  v.  Ooe,  (^  Cal.  230,)  liTniting  the  juris-' 
diction  of  justices  in  civil  cases,  aoes  not  apply  to  proceedings 
under  the  statute  concerning  forcible  entry.  The  motion  for 
nonsuit  was  properly  overruled,  as  there  was  abundant  evi-, 
dence  introduced  by  plaintiff  to  justify  a  verdict  in  his  favor. 

The  points  that  the  pleadings  were  insufficient  to  justify  the* 
judgment,  and  that  the  Court  erred  in  trebling  the  damages  as- 
sessed by  the  jury,  have  heretofore  been  decided  in  the  case  o£ 
(yCaUaghan  v.  Booth,  at  the  October  term,  1865,  ante  63. 

Judgment  affirmed,  with  costs.^ 


CHIPMAN  17.  HIBBEKD. 

l>AiciiaE8 — Heabubs  or,  vob  Gutiino  Tbbeb.— In  an  aotion  for  damages  for 
cutting  down  growing  trees,  the  measure  of  damages  is  not  the  valae  of 
the  trees  as  fire-wood,  but  the  injury  done  to  the  land  by  destroying 
them. 

Idbk. — How  EstocAtbd. — ^This  damage  should  be  estimated  by  aU  the  cir- 
cumstances, and  the  purposes  for  which  such  trees  were  used  or  de- 
signed, and  not  according  to  the  speculatiye  or  f^oied  ideas  of  the; 
jury. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Di£H 
tnct. 


•  1 1 
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Action  for  damages  for  cutting  down  growing  trees.  The' 
opinion  of  the  Court  discloses  the  error  upon  which  the  judg«, 
ment  of  the  Court  below  is  reversed.  * 

E.  W.  F.  Sloan,  for  Appellant. 

dun,  E,  8,  WiUiams,  for  Eespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr^  Chief  Justice*] 
MuBRAY.    Mr.  Justice  Tebby  concurred. 

The  Court  erred  in  laying  down  the  measure  of  damages.] 

The  true  rule  was  not  the  actual  value  of  the  trees  for  fire-wood». 

but  the  damage  done  to  the  land  by  reason  of  destroying  them. 

This  damage  should  have  been  estimated  by  all  the  circiun- 

stances,  and  the  purposes  for  which  the  trees  were  used  or 

[163]    desired,  and  not  according  to  the  ^'spec-^niative  or 

fancied  ideas  "  that  the  juiy  or  plaintiff  znigh«  have  drawn 

of  their  worth. 

Judgment  reversed^  and  new  trial  ordered^ 

17i 
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EICH  v.  DAYIS  &  CO. 

MzHXNa  GouPANT,  B10HT8  07  MmffBFiw  A8  Pabxhxbs. — ^Where  a  miniDg 
company,  not  incorporate,  forms  a  trading  partnership  with  an  indi- 
vidual under  a  firm  name,  each  member  of  the  mining  company  is  a 
member  of  the  firm. 

Idem. — ^Wben  Acts  or  ATKmiBB  bind  thx  Fzbx. — Where  one  of  the  mining 
company  acted  as  salesman  of  the  firm,  it  cannot  be  pretended  that  he 
was  a  dormant  partner,  whose  acts  would  not  bind  the  firm. 

Appeal  from  the  District  Conrt  of  the  Tenth  Judicial  District/ 
County  of  Nevada. 

The  Flushing  Mining  Co./  composed  of  eleven  members/ 
formed  a  partnership  wiSi  Haxnlet  I^vis,  for  trading,  under  the 
firm  name  of  Davis  &  Co.  Israel  J.  Efirst,  a  member  of  the 
mining  company,  acted  as  salesman  in  the  store  of  Davis  &  Co. 
Davis  and  the  Flushing  Mining  Company  each  put  in  an  equal 
amount  of  capital.  Dysart  and  Yoorhies,  two  members  of  the 
latter,  attended  to  the  business  for  the  company.  Hirst  exe- 
cuted a  promissory  note  in  the  name  of  Davis  Sc  Co.,  which 
passed  by  endorsement  to  the  plaintiff,  and  on  which  this  action 
IS  brought.  Hirst  had  on  a  previous  occasion  signed  the  firm 
name  to  a  certificate  of  deposit,  which  had  afterwards  been  paid 
by  the  head  of  the  firm. 

The  case  was  tried  in  the  Court  below  without  a  jury.  The 
above  facts  appear  in  the  finding  of  the  Court,  upon  which  it 
gave  judgment  for  defendants.    PlaJntifffl  appealed. 

McOonneU,  EoMnson,  and  Beatty  db  Sackett,  for  Appellant*. 
Buokner  and  EiU,  for  Bespondents. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het-] 
nsKTELDT.    Mr.  Chief  Justice  Mubbay  concurred. 

The  facts  found  by  the  District  Court  establish  that  Hirst  was^ 
a  member  of  the  **  Flushing  Mining  Company,''  the  members 
of  which,  together  with  Davis,  constituted  the  firm  of  Davis  & 
Co.,  in  whose  name  the  note  was  executed  hy  Hirst.  This 
makes  Hirst  beyond  controversy  a  member  of  the  firm  of  Davis 
&  Co. 

The  only  remaining  question  is,  was  he  such  a  dormant  part-' 
ner  as  would  prevent  his  acts  from  binding  the  partnership? 
He  was  a  salesman  in  the  store  of  Davis  &  Co.,  and  the  findings 
show  that  on  one  occasion  he  had  signed  the  firm  name  to  a 
certificate  of  deposit)  which  was  afterwards  recognized  and  paid 
by  Davis,  the  head  of  the  firm;  Uiat  this  was  to  the  same  per- 
son to  whom  this  note  was  made. 

Slighter  circumstances  than  these  would,  I  think,  be 
BufGlcient  to  *show  the  authority  of  Hirst  to  bind  tiie  firm.    [164] 
The  fact  that  he  was  a  partner  and  actively  engaged  in 
the  business  of  the   partnership  as   salesman,  ought  to  be 
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enough.    The  other  circiimstances  only  add  strength  to  that 
iiFhich  was  strong  enongh  without  them. 
The  judgment  is  reversed  and  the  cause  remanded. 


JACKS  t?.  COOKE. 


PLSiDtNO — OBflBonmr,  wonr  J>Kaaa>  Waitsd.— Obieetion  to  the  misjoinder 
of  parties  and  of  canse  of  action,  should  be  taken  by  demorrer  or  an- 
swer, and  this  not  having  been  done,  they  axe  deemed  waived. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District. 

Action  bj  a  husband  and  wife  for  services  performed  by  the 
vdfe  before  marriage.  The  answer  makes  no  objection  to  the 
form  of  the  action  or  the  joinder  of  the  parties  plaintiff,  but  de- 
fends on  the  merits.  Yenlict  for  plaintiff.  Defendant  moved 
for  new  trial  on  grounds  stated  in  the  opinion  of  the  Court. 
Motion  overruled,  and  defendant  appealed. 

J.  B,  Hardy ^  for  Appellant. 
Edward  Stanly,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Terry, 
Mr.  Chief  Justice  Mubsat  concurred. 

The  objection  of  appellant  to  the  misjoinder  of  parties,  and 
of  cause  of  action,  should  hare  been  taken  by  demurrer  or  an- 
swer, and  this  not  having  been  done,  they  are  deemed  waived. 
See  Sees.  40  and  44  of  Ptactice  Act. 

There  was  no  such  abuse  of  discretion  in  refusing  a  new  trial 
as  to  warrant  a  reversal.  The  testimony  taken  on  the  trial,  and 
which  was  admitted  without  objection,  was  sufficient  to  sustain 
the  verdict. 

The  affidavit  of  defendant  as  to  newly  discovered  evidence, 
was  insufficient.  It  appeared  that  the  witnesses  named  in  the 
affidavit  were  residents  of  San  Francisco,  and  it  does  not  ap* 
pear  that  their  testimony  could  not,  with  reasonable  diligence, 
have  been  procured  at  the  time  of  trial.  If  the  defendant  was 
prejudiced  by  the  absence  of  their  testimony,  it  was  the  result 
of  his  own  laches,  and  want  of  proper  and  ordinaiy  caie  and 
diligence. 

It  appearing  that  there  is  no  error  in  the  judgment,  it  is 
affirmed  with  costs. 


[165]  *KEYNOLDS  &  al.  v.  PTXLET  et  al. 

llHoSCBSTEAB  LaMDS  XK  JoXST  TeKAKOT  mot  8nBJK0T  TO  DEDIOATION.—Land 

held  in  joint  tenancy  is  not  subject  to  dedication  for  homestead  pur- 
poses; and  where  the  joint  tenants  make  partition,  the  character  of 


1.  Approred  Bithop  y.  Hubbard,  ad  Oal.  617;  JBUa$  r,  Verduop,  37  Gal.  425;  Stattim  t.  S<m, 
Sa  0«1.  tft.    ated  MeQuadt  y.  WkaUM,  81  Cal.  630;  Tkom  t.  Tlwm  U  Iowa,  64. 
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homestead  cannot  be  attached  to  any  portion  of  it,  by  occupancy  as  a 
dwelling  place,  prior  to  the  partition. 
Idem. — On  partition,  each  of  the  joint  tenants  receiTes  his  portion,  subject 
to  the  general  rules  that  govern  the  acquisition  of  real  estate;  and  if 
there  was  no  residence  after  partition  of  the  land,  and  before  claims  in 
suit  had  become  l^al  chazgea  thereon,  it  cannot  be  exempted  aa  a  home- 
stead. 

APPEAL  from  the  District  Oonrt  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

This  was  an  action  to  foreclose  a  mortgage,  made  by  the  de- 
fendant, Pixlej,  alone,  in  September,  1854,  on  a  cert^  lot  in 
MaiysviJUe;  and  making  prior  and  subsequent  encumbrancers 
parties.  The  finding  of  the  referee  appointed  in  this  case, 
which  is  confirmed  by  the  Court,  shows  tnat  the  defendant,  S. 
Pixley,  and  one  Teed,  purchased  the  lot,  of  which  the  mort- 
gaged premises  form  a  part,  in  1853,  and  that  defendant,  S. 
Pixley,  and  his  wife,  resided  on  the  premises  thus  held  in  joint 
tenancy  till  May,  1854,  when  the  building  was  destroyed  by  fire; 
that  in  July,  1854,  Pixley  and  Teed  ms^e  partition  of  the  lot, 
by  which  the  mortgaged  premises  were  conveyed  to  Pixley;  that 
at  tiie  same  time,  Pixley  contracted  for  the  erection  of  a  brick 
building,  which  was  erected  and  used  for  stores,  offices,  etc. ; 
that  Pixley  and  hia  wife  did  not  reside  on  the  premises  from 
that  time  until  November,  1854,  when  they  occupied  some  rooms 
in  the  second  story  of  the  buildmg,  before  whicm  time  the  liens 
of  the  various  ^acumbrancers  in  dispute  had  attached.  The 
Court  decreed  a  foreclosure,  and  the  payment  of  the  Hens  from 
the  proceeds.  Defendants,  Pixley  and  wife,  appealed.  Before 
appeal  taken,  the  sheriff,  under  an  order  of  sale  issued  under 
the  decree,  had  sold  the  premises,  and  distributed  the  proceeds 

according  to  the  terms  ox  the  decree. 

• 

(7.  H,  BryaUy  for  Appellants. 

1.  It  is  a  maxim  of  ihe  law  that  remedial  statutes  must  be 
construed  to  advance  the  remedy.  (1  Kent,  pp.  464  and  465, 
note  a.) 

%  Even  a. change  of  residence  will  not  deprive  a  family  of  the 
benefits  of  the  "Homestead  Act.",  {laylor  v.  EdrgouSf  4  Cal.  B. 
273.)  How  much  stronger,  then,  is  this  case,  where  there  is  no 
chaise  of  residence?  The  wife  is  without  a  home  on  account  of 
the  calamity  of  fire.  She  comes  back  and  goes  into  this  build- 
ing, upon  property  where  she  resided  before  with  her  husband, 
and  remains  there  ever  since.  She  has  no  other  home;  and  the 
effect  of  an  ajBSrmjance  of  the  decree  would  be  to  deny  the  family 
the  benefits  of  the  Act.  It  certainly  can  be  no  less  a  home  if 
the  family  are  residing  in  a  building  which  is  devoted  to  busi- 
ness purposes.  In  Cook  v.  McGhriatian,  4  Cal.  B.  26,  the  Court 
hold  that  the  homestead  is  the  residence  of  the  ftunily.  Then, 
if  Pixley  and  wife  have  resided  constantly  there,  does  it 
not  follow  from  '^'that  opinion  that  it  is  their  homestead?  [166] 
Would  it  not  be  ovemiung  that  case  to  hold  differently? 
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In  Bailey  Sargeni  v.  Wilscn  et  al.,  decided  at  the  October  term, 
1855,  the  Coiurt  intimate  that  the  amount  of  $5,000  in  that  case 
should  be  reserved.  In  that  case,  Wilson's  wife  claims  a  home- 
stead in  a  tavern,  kept  by  Wilson,  in  San  Francisco.  If  a 
tavern  is  liable  to  a  homestead  reservation,  certainly  the  build- 
ing here  is. 

The  Act  was  passed  under  an  express  injunction  of  the  con- 
stitution, for  a  highly  generous  and  humane  puix)ose.  Evety 
construction  of  the  Act  should  be  indulgent,  where  the  rights  of 
famiUes  are  concerned. 

If  the  judgment  be  afiSimed,  the  family  is  certainly  deprived 
of  a  home,  for  they  have  no  other,  and  it  cannot  be  denied  that 
they  once  resided  there,  and  now  reside  there. 

Stephen  J,  Field,  for  Bespondent. 

The  premises  described  in  the  complaint  did  not  become  the 
homestead  of  Pixley  and  his  wife,  if  ever,  until  after  the  liens, 
which  were  paid  by  the  proceeds  of  the  sale,  had  attached. 

1.  Until  July,  1854,  the  premises  were  owned  jointly  by 
Pixley  and  Teed;  and  whilst  thus  held  in  joint  tenancy,  no 
homestead  out  of  them  could  be  set  apart  hj  either  Pixley  or 
Teed.    (Davis  and  Wolf  v.  Ileischacker,  July  T.  1866.) 

2.  Subsequent  to  the  partition  of  the  premises,  not  a  single 
act  was  done  to  indicate  any  intention  whatever  of  occupying 
the  premises  as  a  residence,  or  even  claiming  them,  until  weeks 
after  every  lien,  which  was  paid  by  the  proceeds  of  sale,  had 
attached.  The  building  was  not  constructed  for  a  dwelling 
house,  but  for  a  store,  offices,  etc. 

3.  In  order  to  set  apart  any  premises  as  a  homestead,  some 
act  must  be  done,  or  declaration  made,  by  the  party  claiming 
the  homestead,  indicating  an  intention  to  hold  the  premisea  as 
such;  and  such  act  must  be  done,  or  declaration  mieide,  whilst 
the  premises  are  in  a  condition  to  be  set  apart  as  a  homestead. 
The  construction  of  a  dwelling  house  would  be  a  sufficient  in- 
dication previous  to  occupancy,  and  occupancy  itself  would  be 
presumptive  evidence  of  a  selection.  But  a  person,  by  simply 
moving  his  family  into  some  rooms  over  a  store  or  a  livery 
stable,  cannot  change  the  building  into  a  homestead,  so  as  to 
have  his  claim  date  back  to  the  commencement  of  its  construc- 
tion. Some  act  or  declaration  is  necessary  to  change  the  charac- 
ter of  a  building  not  originally  intended  or  concocted  for  a 
dwelling. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBEAT.    Mr.  Justice  Tebbt  concurred. 

The  record  in  this  case  shows  that  the  premises  in  question 
were  formerly  held  by  appellant  as  joint  tenants,  together  with 
one  Teed,  and  that  the  appellant  lived  on  a  portion  of  said  lot 
with  his  family,  until  his  residence  was  destroyed  by  fire. 
Afterwards  he  boarded  with  his  family  at  a  hotel  in  the  city  of 
Maiysville.    After  the  fire^  the  appellant  and  Teed  divided 
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said  lot,  and  he  (the  apx>ellant)  proceeded  to  erect 
♦upon  the  half  formerly  occupied  by  him,  a  building,  [167] 
designed  for  stores  and  offices,  and  executed  several 
mortgages  upon  the  lot  for  materials  and  money  to  erect  said 
building.  Some  time  after  the  erection  of  the  house,  he  and 
his  wife  occupied  several  of  the  rooms  on  the  second  story,  and 
now  seek  to  maintain  a  right  of  homestead  in  the  premises. 

In  Wolf  V.  J^leisckacker^  5  Cal.  244,  we  decided  that  lands 
held  in  joint  tenancy  were  not  subject  to  dedication  for  home- 
stead purposes.  Under  that  deddion  (the  soundness  of  which 
we  are  not  disposed  to  question,)  the  appellant,  though  living 
upon  the  land,  was  not  entitled  to  a  homestead.  After  the  par- 
tition of  the  }ot  between  himself  and  his  co-tenants,  it  became 
his,  subject  to  the  general  rules  that  govern  the  acquisition  of 
real  estate,  and  its  character  was  not  influenced  or  changed  by 
relation  to  prior  occupancy  as  a  dwelling  place;  for  that  which 
the  law  would  not  tolerate  in  the  first  instance,  could  not  be 
effected  by  the  act  of  the  party.  As  to  the  second  building,  it 
is  shown  tiiat  it  was  not  even  erected  for  a  dwelling-house,  but 
for  a  different  purpose,  and  that  it  was  not  occupied  as  a  resi- 
dence until  after  the  liens  and  mortgages  had  accrued. 

In  Cook  V.  McChristwn^  4  Cal.  23,  it  was  held  that  in  the  ab- 
sence of  statute  regulations  requiring  recordation  of  homestead 
claims,  residence  was  the  test  by  which  the  fact  of  dedication 
was  to  be  determined.  Squaring  this  case  by  that  decision,  there 
was  no  residence  qualifying  the  possession  up  to  the  time  of  the 
destruction  of  the  building  by  fire,  and  none  afterwards,  until 
the  claims  now  in  suit  had  been  contracted,  and  became  a  legal 
charge  upon  the  property. 

Before  leaving  this  6ase,  we  feel  constrained  to  express  our 
regret  that  the  Legislature  has  failed  to  provide  that  notice  of 
homestead  should,  in  all  cases,  be  recorded.  Such  a  law  would 
do  away  with  all  the  difficulties  which  now  embarrass  these 
rights,  and  be  found  a  wise  and  salutary  barrier  against  deceit 
and  dishonesty.  As  the  law  now  stands,  so  far  from  accom- 
plishing the  end  designed,  it  is  a  fruitful  source  of  fraud  and 
perjury,  and  will  eventually  lead  to  more  mischief  than  all  the 
other  difficulties  which  embarrass  real  property  in  this  State. 
These  rights  are  so  illy  defined,  that  it  is  almost  impossible  for 
human  foresight  to  detect  or  guard  against  them;  and  much 
of  the  property  of  this  State,  which  has  passed  through  many 
hands,  will  eventuaUy  be  found  encumbered  to  its  full  value 
with  these  unrecorded  liens. 

Judgment  affirmed. 


HlCOi,  ADMINISTRATOR,  v.  GRAHAM. 

EzxouToiis  AND  Adminibtkatobs  Liable  vob  Gostb.— Executors  and  admin- 
istriitors  are  individually  responsible  for  costs  recovered  a^nst  them 
in  every  case;  bat  they  shall  be  allowed  Uiem  in  their  admixustration  ao- 
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ooimts,  ezeept  when  it  appears  that  tlie  aclioxi  has  been  prosecuted  or 
jpesiated  without  jnst  cause. 

Appeal  from  the  District  Court  of  the  Third  Jadicial  District, 
County  of  Santa  Clara. 

{168]       "^There  is  bat  one  point  in  the  case^  which  is  fully 
stated  in  the  opinion  of  the  Court.. 

Edward  Stanly,  for  Appellant. 

The  judgment  in  this  case  -was  ordered  to  be  entered  against 
the  estote  of  the  deceased  person.  The  law  authorizes  no 
such  judgment.  Section  4M  of  the  Practice  Act^  proTides  that 
^costs  shall  be  allowed  to  the  "  prevailing  parhr."  There  is  no 
escception  made. 

The  act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons  (Sec.  144,  Comp.  Laws,  p.  397)^  proyides  that  judgments 
may  be  recovered  with  costs,  against  any  executor  or  adminis- 
trator, and  that  he  shall  be  individually  liable  for  costs,  which 
shall  be  allowed  him  in  his  administxation  aceounts  unless  it 
shall  appear  that  the  suit  was  prosecuted  or  resisted  without 
just  cause.  The  act  contemplates  his  liability  for  costs,  as  of 
-course:  this  relates  to  public  administrators,  for  part  of  the 
same  Act  r^ers  to  pubhc  administrators.    (Comp.  Xaws,  422.) 

This  is  manifestly  just,  as  otherwise  an  administrator  might 
wantonly  sue,  or  defend  '*  without  just  cause"  in  a  case  where 
there  was  no  defense. 

.    If  he  had  wasted  the  estate,  the  judgment  would  be  good  for 
.  nothing,  while  he  might  be  rich. 

A  judgment  against  the  estate  could  not  be  enforced,  and  it 
is  doubted  whether  such  a  judgment  was  ever  before  rendered. 

The  general  rule  is,  that  executors  and  administrators,  like 
other  trustees  fairly  conducting  themselves,  are  entitled  to  their 
costs.    (Williams  oil!E1x.  1460.) 

It  is  a  settled  rule,  that  the  executors  of  an  insolvent  shall 
not  have  costs;  to  allow  them  would  be  productive  of  the  worst 
effects;  they  need  not  have  administered.    (2  Williams  on  Exec- 
utors, 1461;  cites  ^dairv.  Shaw,  1  Scho.  &Lef.  280;  Vredale 
.  V.  UredaJe,  3  Atk.  119.) 

As  to  proper  manner  of  entering  judgment,  1  Saund.  336, 
note  (10)  to  Handcock  v.  Prowd,  and  Short  v.  Coffin,  5  Bun. 
2730;  Ward  v.  Ihomaa,  1  Crompt.  &  M.  632;  S.  C.  2  Dowl.  87. 
In  Kijig  v.  Howard,  4  Dev.  Rep.  683,  Rufsin,  Ch.  Justice  (refer- 
ring to  1  Saund.  336,  note  10,  above  quoted,)  says:  "  JEvery 
judgment  on  a  verdict  on  issues,  must  be  for  costs  against  one 
of  the  parties,  etc.,  etc."  {Brown,  executor  of  Lambert,  against 
Lambert,  16  Johnson's  lUp.  148.^  *'  Executors  and  administra- 
tors, plaintiffs,  on  a  judgment,  as  in  case  of  nonsuit  for  not 
proceeding  to  trials  must  pay  costs;"  and  Salisbury's  Executors  v. 
Heirs  of  Phillips,  12  Johns.  Rep.  289.  Executors  and  admiois- 
tratora  must  pay  costs  on  a  judgment  of  non  pros,  {Budd  & 
Everett,  Executors  of  Cable  v.  Long,  4  Johns.  Rep.  190.) 

180 


'April,  1856.]     Hicox,  Ai>Ti%  v.  Gbahak:  169 

■        ■  III  ^— — — ■»— ^^— — ^1^— ^^»— — 

WiUiam  T.  Wallace,  for  Respondent. 

The  recovezy  of  costs  is  regulated  by  statute  entirely.  No 
costs  are  recoverable  at  common  law.  (Staie  v.  JbramB,  4  Blk'd, 
441.) 

There  is  no  statute  in  the  State  authorizing  a  judgment  de  bo* 
nia  propriiSf  against  an  administrator.  The  appellant, 
in  his  brief,  relies  *npon  the  494th  section  of  the  [169] 
Practice  Act,  but  if  that  section  amounts  to  anything,  it 
only  provides  that  the  prevailing  party  shall  recover  costs;  that 
is  admitted  to  be  the  law  by  the  respondent,  but  the  question 
in  this  case  is,  against  whom  shall  the  prevailing  party  recover — 
against  the  executor  or  administrator,  to  be  levied  de  bonis 
propriiSy  or  de  bonis  iestatoris. 

Nor  does  section  144  (page  397,  Compiled  Laws,)  throw  any 
light  upon  the  question.  That  is  a  statute  which  provides  for 
the  '^  settlement  of  the  estates  of  deceased  persons  in  the  Pro** 
bate  Court,"  and  provides  in  effect,  that  in  settlements  in  that 
Court,  the  administrator  shall  be  chargable  with  such  costs,  un- 
less it  appears  that  the  suit  or  defense  was  reasonable. 

Before  a  Court,  in  which  a  party  is  litigating  in  a  representa- 
tive capacity,  will  render  judgment  de  bonis  propriis  against 
such  party,  it  should  appear  that  such  party  has  knowing-ly 
pleaded  a  false  plea,  or  misconducted  himself  in  the  suit. 
{Weathers  y.  Newman,  note,  1  Blackford,  233;  Eicansy.  Adams, 
4  Blackford,  54;  King  v.  ArUhany,  2  Blackford,  132.) 

If  this  suit  was  brought  by  the  respondent  concerning  trans- 
actions which  happened  in  the  lifetime  of  his  intestate,  and  the 
administrator  fail  in  tiie  SHit^  he  is  not  personally  liable  for 
costs.  {Ketchwm  v.  Keichumt  4  Cowen  Bieports,  page  89»  and 
cases  there  cited.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mvbblay  conpurred. 

Bespondent,  as  administrator  of  Henry  Nail,  instituted  an 
action  against  ap^llant,  in  the  District  Court  for  Santa  Clara 
County.  On  motion  of  plaintiff  a  nonsuit  was  entered,  and 
judgment  rendered  in  favor  of  defendant  for  costs.  Afterwards, 
on  motion  of  plaintiff,  said  judgment  was  amended  by  adding, 
that  the  judgment  should  be  made  out  of  the  estate  of  the  said 
Heniy^lfail,  in  the  himds  of  said  administrator.  Erom  this 
order  defendant  appeals. 

The  one  hundred  and  forty-fourth  section  of  the  Act  to  regu- 
late settlement  of  estates  provides,  that  ''  when  a  judgment  is 
given  against  an  executor  or  administrator,  the  executor  or  ad- 
ministrator shall  be  individufdly  liable  for  the  costs;  but  they 
shall  be  allowed  him  in  his  administration  accounts,  unless  it 
shall  appear  that  the  suit  or  proceeding  in  which  the  costs 
were  ta^ed,  shall  have  been  prosecuted  or  resisted  without  just 


cause." 


This  provision  was,  we  think,  wisely  adopted  by  the  Legisla- 
ture, for  the  piurpose  of  preventing  executors  or  administrators 
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from  wasting  the  property  of  estates  in  specolatiTe  or  mmeces- 
sarj  litigation,  by  making  them,  in  every  ease,  indiYiduaUy 
responsible  for  the  costs  reooTei^  against  them,  and  permit 
ting  them  to  recover  from  the  estate  only  such  costs  as  shall 
appear  to  have  been  incurred  in  the  bonajide  discharge  of  their 
trust. 
The  order  amending  the  judgment  is  reversed  with  costs. 


[170]  ♦PRIEST  V.  UNION  CANAIi  CO. 

>  Nkw  TszAXr— Ebbob  wuhottt  Ivjubt. — The  admission  of  improper  testi- 
mony is  no  gronnd  for  disturbing  a  verdict,  where  it  is  evident  by  the 
verdict  itself  that  no  injnry  was  done  thereby  to  the  party  objecting  to 
its  admission. 

DiBCBETEOM  ov  CouBT  ux  SwPLTENO  OxiSBioiis. — A  Coort  may,  in  its  dis- 
cretion, allow  a  plaintiff,  after  defendants  have  closed  their  case,  and  be- 
fore the  case  is  submitted,  to  supply  an  omission  in  the  testimony  occa- 
sioned by  mistake  or  inadvertence,  nor  is  snch  action  any  ground  for 
reversal,  unless  it  appear  that  injustice  has  been  done  by  an  abuse  of 
discretion. 

sPlsadzko,  Aixboatiohs  m  CoxFXiiHiT. — A.  general  allegation  in  a  com- 
plaint for  the  diversion  of  water,  that  plaiutifEi  were  entitled  to  all  the 
water  flowing  into  the  cailon  at  tiie  head  of  their  diteh,  entitles  them  to 
prove  a  diversion  of  water  from  the  smaller  branches  of  the  cafton  sup- 
plying water  to  that  point. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

This  waa  an  action  brought  hy  one  ditch  company  against 
another,  to  determine  the  right  to  the  use  of  water  and  for 
damages,  and  to  obtain  a  perpetual  injunction. 

The  complaint  alleges  that  the  plaintiflfH  have  been,  since  De- 
cember, 1853,  the  owners  of  a  ditch  known  as  "  Priest  &  Co.'s 
Ditch,"  leading  from  a  point  on  the  north  bank  of  a  stream 
known  as  North  Shirt  Tail  Cafion;  that  said  ditch  not  being  of 
sufficient  capacity,  they  took  occasion  to  enlarge  it,  in  December, 
1853,  and  completed  me  enlargement  in  September,  1854,  to  a 
capacity  of  1584  inches  of  water;  that  their  ditch  was  the  first 
constructed  leading  from  said  stream,  and  that  they  are  entitled, 
as  first  appropriators,  to  its  waters  to  the  extent  of  the  capacity 
of  their  ditch;  that  the  defendants,  subsequently  to  the  enlarg- 
ment  of  plaintiffs'  ditch,  constructed  a  ditch  leading  from  a 
point  about  two  miles  above  the  head  of  plaintifGs'  ditch,  thereby 
diverting  the  waters  naturally  flowing  tiirough  said  stream,  and 
diminishing  the  amount  of  water  to  which  plaintiffs  were  en- 
titled. 

The  answer  avers,  that  defendant's  ditch  was  located,  sur- 
Teyed,  and  commenced  in  Apnl,  1854,  and  before  the  enlarge- 
ment of  plaintiffs'  ditch,  which,  before  its  enlargement,  they 
aver  had  a  capacity  of  only  200  inches  of  water;  and  they  deny 

1.  Cited  FboU  t.  Sidmond,  43  Cal.  443. 

2.  ated  ByU€  C,  dt  D.  Co,  v.  Vcatgkn,  11  Gal.  183. 
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that  plaintifEs  are  entitled  to  any  more,  and  deny  that  defend- 
ants' ditch  has  diverted  the  water  so  as  to  cause  a  diminution  of 
that  quantity. 

After  the  defendants  had  rested  their  case,  the  Court  allowed 
the  plaintiflfs  to  call  a  witness  to  prove  that  aiter  the  defendants 
had  completed  their  ditch  and  the  plaintiffs  had  completed  their 
enlargement,  the  defendants  constructed  a  ditch  to  the  head  of 
their  first  ditch  from  a  point  on  the  south  branch  of  said  stream 
above  plaintiff's  ditch,  and  above  the  junction,  by  means  of 
which  they  emptied  the  waters  of  the  south  branch  into  the 
north  branch  above  defendimts'  original  dam,  and  from  that 
point  carried  the  waters  through  their  old  ditch  to  the  dig- 
gings below.  The  defendants  objected  to  the  introduc- 
tion of  this  ^testimony,  on  the  ground  that  it  was  not  [171] 
offered  by  way  of  rebuttal,  and  that  it  was  not  admissi- 
ble imder  the  pleadings. 

The  jury  found  a  verdict  that  the  plaintiffs  were  entitled  to 
250  inches  of  water,  from  the  north  branch  of  the  north  fork  of 
the  cafion,  and  to  idl  the  water  of  the  south  branch. 

Judgment  accordingly.    Defendants  appealed. 

Dibble  and  Myers,  for  Appellants. 
Bale  and  MUyer,  for  Bespondents. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mxjbbat  concurred. 

This  was  an  action  to  determine  the  right  to  the  use  of  water, 
plaintiffs  claiming  by  virtue  of  prior  appropriation.  The  case 
was  tried  below  by  a  jury,  and  judgment  rendered  in  favor  of 
plaintiffs. 

Exceptions  were  taken  on  the  trial  to  the  admission  of  testi- 
mony, to  show  that  plaintiffs  had,  before  the  construction  of 
defendants  canal,  bargained  for  lumber,  and  posted  notices  of 
their  intention  to  enlarge  their  ditch,  so  as  to  appropriate  all 
the  waters  flowing  in  the  stream  at  its  head.  Whether  this 
testimony  was  admissible  or  not,  it  is  not  necessary  for  the  pur- 
poses of  this  case  to  inquire,  for  the  reason  that  the  verdict  of 
the  jury  clearly  shows  tnat  defendants  were  not  prejudiced  by 
it;  and  where  it  is  evident  that  no  injury  has  been  done,  the 
admission  of  improper  testimony  is  no  ground  for  disturbing  a 
verdict. 

It  is  also  contended  that  the  Court  erred  in  allowing  plaint- 
iffs, after  defendants  had  closed  their  evidence,  to  inixoduce  a 
witness  for  the  purpose  of  showing^that  defendants  had,  subse- 
quent to  the  completion  of  plaintiff's  ditch,  extended  their  canal 
so  as  to  carry  off  the  water  of  the  south  branch  of  the  cafion, 
which  had  been  before  appropriated  by  plaintiffs;  flrst,  because 
it  was  new  evidence,  not  rebutting,  and  upon  a  point  not  before 
testified  to;  and,  second,  because  there  was  no  allegation  in  the 
complaint  as  to  said  connecting  canal. 

It  is  well  established  that  a  Court  may,  in  the  exercise  of  a 
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sound  discretioiiy  permit  a  party  at  any  time  before  the  case  is 
submitted,  to  supply  an  omission  in  tiie  testimony  occasioned 
by  mistake  or  inadyertence,  and  unless  it  appears  uiat  injustice 
has  been  done  by  the  abuse  of  this  discretion,  the  admission  of 
such  testimony  is  no  ground  for  rerersal. 

As  to  the  second  olbgection,  the  complaint  alleges  that  plaint- 
iff are  entitled,  by  virtue  of  prior  appropriation,  to  all  the 
water  flowing  in  the  cafion  at  the  head  of  the  ditch,  and  that 
defendants  (Uverted  tiie  water  to  their  damage. 

This  allegation  was  sufficient  for  the  information  of  defend- 
ants, and  it  was  not  necessary  to  state  whether  the  water  was 
supplied  at  that  point  by  one  or  more  smaller  streams. 

From  a  careful  inyestigation,  we  conclude  that  there  is  no 
enror  sufficient  to  disturb  the  judgment;  it  is  therefore  affirmed 
with  costs. 


[172]  *BRADSHAW  v.  TREAT. 

'  EjxciiiBWT,  Eb3U>nsoub  iRBTBtTCTtoKs.— In  an  action  for  the  recovery  of  a 
portion  of  a  tract  of  land,  both  jNirties  relying  on  possession,  and  the 
defendant  proving  a  prior  possession  by  actoal  enclosnre  of  the  entire 
tract,  it  was  error  to  instruct  the  jory  that  the  defendant's  possession 
was  not  valid,  unless  in  conformity  with  the  preemption  laws  of  the 
United  States,  or  the  possessory  law  of  this  State. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Franoisoo. 

The  plaintiff  brought  his  action  to  recover  thirty  acres  of  land» 
forming  a  part  of  the  tract  known  as  the  '*  Protrero,*^  and  proved 
a  possession  in  1852  or  1853.  The  defendants,  Tteat  &  Dyson, 
proved  that  they  were  in  possession  of  the  whole  tract  in  184^ 
or  1850,  and  had  it  enclosed  with  a  wall,  and  used  it  for  a 
pasture. 

Neither  parbr  asserted  titie.  The  Court,  among  others,  gave 
the  jury  the  following  instructions: 

'*  2d.  The  fact  that  Treat  or  Dyson  pastured  cattie  over  the 
tract  in  controversy,  of  itself  constitutes  no  actual  possession 
of  the  premises,  and  establishes  no  valid  claim  to  pre-emption 
of  the  same,  under  the  Acts  of  Congress  of  the  United  States,  or 
the  laws  of  California. 

*'  3d.  That  unless  defendant  actually  entered  upon,  and  en- 
closed, by  some  distinctive  metes  and  bounds,  this  piece  of  land, 
and  made  improvements  thereon  of  the  value  of  at  least  $200 
within  three  months  after  such  entry,  they  have  no  legal  or  valid 
possessory  claim  under  our  statute;  and  if  they  had  enclosed 
the  same,  and  made  the  improvements  of  the  value  of  $200,  but 
had  abandoned  the  same  for  more  than  three  months  before 
plaintiffs'  entry,  the  claim  of  defendants  is  forfeited  and  void.'' 

The  jury  found  a  verdict  for  plaintiff,  and  defendants  ap- 
pealed. 

1.  Cited  Dywnf,  BradtkMO,  28  GsL  537. 
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Fenner  &  Tyler,  for  Appellants. 
CJias.  Eialsey,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr«.  Chief  Justice 
HuBBAT.    Mr.  Justice  Tebbt  concurred. 

The  second,  third  and  fourth  instructions  of  the  Court,  are 
erroneous,  as  applied  to  the  case  made  on  the  tml  below.  The 
plaintiff  declares  in  ejectment,  and.  the  defendant  relies  upon 
his  prior  possession,  which  must  prevail,  except  where  para^ 
mount  title  is  shown  in  the  plaintm;  hence,  the  instruetionB  of 
the  Court  upon  the  subject  of  possessory  claims  under  the  laws 
of  this  State,  as  well  as  pre-emptions  under  the  Act  of  Congress, 
had  nothing  to  do  with  the  case. 

The  evidence  shows  that  the  defendants  were  in  possession  in 
1849  or  1850,  having  the  whole  of  the  premises  enclosed  by  a 
wall;  that  they  used  the  land  so  enclosed  for  pasture.  This 
was  as  legitimate  a  purpose  as  any  other  that  it  could  # 
have  been  devoted  to,  and  certainly,,  ^taken  in  connec-  [173] 
tion  with  the  enclosure,  was  sufficient  as  against  any 
subsequent  intruder  or  trespasser. 

Judgment  reversed,  and  new  trial  ordered. 


HABIiAN  4;.  SMITH  BT  AL. 

DBFA17I.T,  AsunBXOin  BY. — A,  defttult  admitB  every  Sssnable  fiwt  stated  hi  the' 

complaint. 
Idem. — Setumo  Asms  iNsuFnoiXMT  SBO'vnNo.^-An  alBdavit  of  merits  with-  • 

oot  any  averment  of  mistake,  surprise  or  excusable  neglect,  is  not  suffi- 
cient to  warrant  the  setting  aside  a  defanlt,  where  personal  service  of 

summons  was  made. 
FosKCLosuBB — DcGBBi  OT,  OH  PiVAXTXAr*— PToduotion  of  the  original  note 

and  mortgage  and  proof  of  service  ot  summons,  is  sufficient  to  justify 

a  decree  of  foreclosure  on  default. 
BxDESfPTioN  FBOM  FoBECLOsuBX  Sale. — It  is  crror  to  decree  that  the  Sheri£f 

should  execute  a  deed  to  the  purchaser  on  the  foreclosure  sale,  the  land 

sold  being  subject  to  redemption  in  six  months. 
Idek. — Amendment  of  Ebbomeods  Decbbe  . —  But  such  an  error  may  be 

amended  without  depriving  the  plaintiff  in  foreclosure  of  the  benefit  of 

the  decree  to  which  he  is  entitled. 

Appeal  from  the  Distriot  Court  of  the  Third  Judicial  District, 
County  of  Alameda. 

The  plaintiff  obtained  a  decree  of  foreclosure  by  default 
against  Smith,  as  mortgagor,  and  other  defendants  as  subsequent 
encumbrancers.  The  defendants^  Gilmore  and  others,  encum- 
brancers, moved  the  Court  to  open  the  default  on  an  affidavit  that 
they  had  a  substantial  defense  to  the  action,  but  not  excusing  their 
failure  to  answer.  The  Court  overruled  the  motion,  and  de- 
fendants appealed.  The  decree  of  foreclosure  directs  the  Sheriff 
to  execute  a  deed  of  th^  mortgaged  premises  to  the  purchaser 
at  the  foreclosure  sale. 
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The  errors  assigned  and  material  facts  appear  in  the  opinion 
of  the  Court. 

Martin  and  i)u;tne{fe>  for  Appellants. 

Wm.  C.  Pease^  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mubbat  concurred. 

PlaintifF  instituted  a  suit  against  Smith,  as  mortgagor,  and 
defendants  Gihnore,  Torrej  and  Fargo,  as  subsequent  encum- 
brancers, for  the  purpose  of  foreclosing  a  mortgage  on  certain 
lands  in  Alameda  countj;  process  was  duly  served  on  all  the 
defendants,  and  no  answer  having  been  med  within  the  time 
prescribed  bj  law,  on  motion  of  plaintiff,  and  on  production  of 
the  original  note  and  mortgage,  a  decree  was  entered.  After- 
wards, defendants  Gihnore,  Torrej  and  Fargo  moved  that  the 
judgment  be  set  aside,  and  leave  be  given  to  file  an  answer, 
which  motion  being  overruled,  an  appeal  is  taken. 

It  is  contended  tiiat  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  said  defendants, 
because  the  mortgage  which  is  set  out  in  the  complaint 
[174]  did  not  contain  a  sufficient  ^description  of  the  premises 
to  give  notice  of  plaintifTs  lien,  or  to  vest  the  Court  with 
jurisdiction  over  the  subject.  This  point  is  not  weU  taken. 
The  mortgage  describes  the  premises  as  the  **  tract  of  land  in 
Santa  Clara  couniy,  known  as  the  residence  of  Henry  C.  Smith, 
and  which  was  granted  to  him  by  Homer,  Beard  and  Pico." 
This  defective  description  is  cured  by  the  complaint,  which  sets 
out  the  tract  by  metes  and  bounds,  and  avers  that  since  the 
execution  of  the  said  mortgage,  the  county  of  Alameda  has  been 
formed,  partly  of  territory  before  included  in  Santa  Clara,  and 
that  the  land  in  the  mortgage  mentioned  lies  within  the  present 
boundaries  of  Alameda  county,  where  the  mortgage  is  duly 
recorded.  And  that  defendants,  Gilmore,  Torrey  and  Fargo 
acquired  their  interest  in  the  land,  subsequent  to,  and  with  no- 
tice of  plointifTs  lien.  It  is  also  contended  that  there  was  not 
sufficient  evidence  before  the  Court  to  justify  the  judgment. 
The  judgment  was  rendered  on  the  production  of  the  original 
note  and  mortgage,  and  proof  of  personal  service  of  process  on 
each  of  the  defendants.  This,  we  apprehend,  is  altogether 
sufficient. 

At  coiamon  law,  default  confessed  every  issuable  fact  stated 
in  the  declaration,  and  could  only  be  set  aside  for  objections  to 
the  declaration,  which  would  have  been  good  on  general  de- 
murrer. (Com.  Dig.,  Pleader  C,  20;  Gould's  PI.  145,  506;  2 
Burr.  900;  10  East.  364.)  This  rule  has  not  been  changed  by 
our  statute.     This  view  disposes,  also,  of  the  third  objection. 

The  fourth  is,  that  the  Court  erred  in  refusing  to  set  aside 
the  judgment  on  moUon. 

The  sixty-eighth  section  of  the  Practice  Act  allows  a  Court  to 
<<  relieve  a  party  from  a  judgment  taken  against  him  through 
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his  mistake,  inadyertence,  surprise  or  excusable  neglect,  and 
when  the  summons  is  not  personally  served,  may  allow  an  an^^ 
swer  to  be  filed  within  six  months,"  etc.  There  was  no  sufiGicient 
^ound  in  the  affidavit  to  authorize  the  Court  to  set  aside  the 
judgment,  under  the  provisions  of  that  section.  The  summons 
was  personally  served,  and  there  is  in  the  affidavit  no  averment 
of  mistake,  surprise,  or  inadvertence,  or  any  attempt  to  account 
for  the  failure  to  answer  vnthin  the  time  aUowed  by  law.  The 
motion  was  therefore  properly  denied. 

The  fifth  objection  is,  tiiat  the  Court  erred  in  decreeing  that 
on  the  sale  of  the  land,  the  SherijBT  should  execute  a  deed  in 
favor  of  the  purchaser,  and  that  the  purchaser  on  the  produc- 
tion of  such  deed,  should  be  let  into  the  possession  of  the  prop- 
erty. In  the  case  of  Ouy  v.  Middleton,  5  Cal.  392,  decided  at 
the  October  Term,  1855,  this  Court  held  that  lands  sold  under 
a  decree  for  foreclosure  of  mortgage,  were  subject  to  be  re- 
deemed in  the  same  manner  as  lands  sold  under  ordinary  execu- 
tion. So  much  of  the  decree,  therefore,  as  directs  that  the  Sheriff 
execute  a  deed  to  the  purchaser,  and  that  on  the  production 
of  the  deed,  the  purchaser  shall  have  possession  of  the  property, 
is  erroneous.  An  error  of  this  kind  is  not  sufficient  ground  for 
depriving  the  respondent  of  the  benefit  of  the  judgment  to 
which  he  is  entitled. 

*The  judgment  is  reversed  and  the  cause  remanded,    [175] 
with  instructions  to  the  Court  below  to  render  judgment 
in  accordance  with  this  opinion. 


OSBOBN  V.  HENDRICKSON. 

'Appeal  Bond,  when  Action  does  hot  LzB.—Where  an  appeal  is  ^thdraTm 
or  dismissed  b^r  consent  of  both  parties,  without  being  called  to  a  final 
hearing,  no  action  can  be  maintained  on  the  appeal  bond. 

iDsaf . — Becoubsb  won  Eentb  and  Pbopits. — ^And  where  the  action  was  for 
restitution  of  land,  and  pending  the  appeal,  the  plaintiff  transferred  his 
judgment  to  a  third  party,  and  sold  the  premises  to  the  defendant: 
Heldt  that  the  plaintiff's  recourse  for  rent,  if  he  have  any,  is  against  the 
defendant  for  use  and  occupation,  and  not  upon  the  bond. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

Action  for  rents  and  profits  brought  on  the  appeal  bond 
given  by  the  defendant,  in  an  action  brought  by  the  plaintiff 
for  restitution  of  the  premises,  before  a  justice  of  the  peace. 

The  finding  of  the  Court  below  establishes  that  the  appeal, 
taken  from  the  judgment  for  restitution  entered  by  the  justice, 
was  dismissed  by  consent  of  the  parties,  plaintiff  and  defendant, 
pending  its  appeal,  and  before  final  judgment  on  appeal,  and 
before  the  commencement  of  this  action.  That  before  the  com- 
.mencement  of  this  suit,  and  after  the  appeal  was  dismissed,  the 
plaintiff  assigned  the  judgment  to  one  Cohen,  and  sold  the 
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premises  in  controversy  to  the  defendant.    On  which  finding 
the  Court  gave  judgment  for  defendant,  and  plaintiff  appealed. 

Wm.  K,  Osbom,  Appellant  in  person. 
George  B.  Tingley,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.        Mr.  Justice  Tebbt  concurred. 

This  was  an  action  in  the  Court  below,  upon  an  appeal 
bond,  to  recover  rent  accruing  pending  the  appeal.  Some  two 
months  after  the  judgment  was  recovered  in  the  Magistrate's 
Court,  and  pending  the  appeal  to  the  County  Court,  the  plaint* 
iff  transferred  the  judgment  to  a  third  party,  and  sold  the  prem-* 
ises  in  controversy  to  the  defendants.  The  i^peal  was  after- 
wards withdrawn  or  dismissed  by  an  agreement  between  the 
plaintiff  and  defendants,  without  having  been  called  to  a  final 
nearing.  Upon  this  state  of  facts,  it  is  clear  that  the  plaintiff 
is  not  entitled  to  recover  upon  the  bond,  and  his  remedy  (if  he 
have  any,)  is  against  Hendnckson  for  use  and  occupation. 

The  obligation  of  the  sureties  was  to  pay  all  costs,  damages 
and  rents  accruing,  pending  the  appeal,  and  to  abide  the  order 
of  the  Court  therein.  In  other  words,  they  undertook  to  be- 
come liable  for  the  defendant  upon  a  confirmation  of  the 
[176]  judgment  in  the  Appellate  Court.  A  withdrawal  *of  an 
appeal,  and  settlement  of  the  suit,  bv  consent  of  plaint- 
iff  and  defendant,  is  not  an  afiSrmance  of  the  judgment  of  the 
Court  below. 

It  is  true  that  the  dismissal  of  the  cause  by  the  appellant,  or 
a  judgment  of  dismissal,  for  wcuat  of  prosecution,  would  not  re- 
lease the  bail  or  sureties,  for  this  would  be  a  fraud  on  the  re- 
spondent; but  a  voluntary  withdrawal  of  the  appeal  by  both 
parties,  and  an  adjustment  of  the  controversy,  terminates  the. 
suit,  and  the  bond  falls  with  it. 

Judgment  afiirmed. 


STEARNS  V.  AGUIRRE  et  al. 

^  Action  on  Joint  Obligation. — ^In  an  action  brought  jointlv  against  two' 
defendants  on  a  joint  and  several  obligation,  the  entiy  of  nnal  judgment 
on  default  against  one  of  the  defendants,  is  a  discharge  of  the  other. 

1  CoNTiuciB,  Joint  ako  SBvmAL — Election  of  Remxdt. — In  all  cases  of 
joint  and  several  contracts,  the  plaintiff  may  elect  whether  he  will  sue 
the  defendants  severally  or  jointly;  having  elected  to  treat  his  demand 
as  joint,  for  the  purposes  of  the  action,  he  must  be  governed  by  the 
same  rules  which  would  have  applied,  if  his  contract  originally  had 
been  joint,  and  not  joint  and  several,  and  it  is  clearly  error  to  enter  sev- 
eral judgments  against  the  defendants. 

Idem.— Practice  Act  Constbued. — There  is  nothing  in  the  Practice  Act  of 
this  State  which  has  altered  the  common  law  rule. 

,1.  Otted  Brjfon  v.  Berry,  8  CaL  186;  Denied  LoHt  v.  Olarkfn,  18  Csl.  400. 
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1 

,  Appeal  from  the  District  Conrt  of  the  First  Judicial  I>i^trict, 
County  of  Los  Angeles. 

,.  The  plaintiff,  Abel  Steams,  brought  his  action  against  the 
defendants,  Job6  Antonio  Aguirre  and  Santiago  E.  Arguello, 
jointly,  upon  a  joint  and  several  promissoiy  note.  Service  of 
process  was  had  on  both  the  defendants.  Arguello  made  de- 
fault, and  Aguirte  answered.  Fending  the  proceedings,  final 
judgment  upon  the  default  was  entered  against  Arguello  in  the 
Clerk's  office,  and  afterwards  judgment  was  obtained  against 
Aguirre  on  trial  of  cause.  The  plaintiff  on  the  trial  offered  the 
note  in  evidence,  to  the  introduction  of  which,  defendant 
Aguirre  objected,  on  the  groimd  that  since  the  issue  was  made 
in  this  cause,  the  plaintiff  had  taken  a  seversd  judgment  against 
Arguello,  whereby  the  note  offered  in  evidence  had  become 
merged  and  extinguished  in  a  higher*  security,  and  imported  no 
subsisting  joint  indebtedness  or .  liability  of  the  defendants. 
The  Court  ovenuled  ihe  objection,  and  defendant  filed  his  bill 
of  exceptions.  The  jury  f oimd  a  general  verdict  for  the  plaint- 
iff, as  well  as  a  special  verdict  on  certain  questions  of  fact,  not 
material  under  the  decision  of  this  Court.  Defendant  Aguirre 
appealed. 

J.  Lctnccuter  Brent,  for  Appellant.    No  brief  on  file. 

J,  B.  Scott,  for  Respondent. 

The  doctnne  contended  for  by  appellant  is,  that  plaintiff^ 
having  brought  suit  against  both  defendants  in  the  same 
complaint,  he  has  ^elected  to  make  iJie  obligation  sued  [177] 
upon,  a  joint  complaint,  and  cannot  afterwards  treat  the 
same  as  several;  and  that  having  taken  a  separate  judgment 
against  Arguello,  tiie  joint  contract  is  extinguished,  and  that  he 
cannot  have  judgment  against  appellant,  for  the  reason  that  he 
has  no  joint  obligation. 

It  is  submitted  that  the  doctrine  contended  for  is  not  law,  nor 
is  it  supported  by  the  authorities  cited. 

He  cites  1st  Tidd's  Practice,  125,  that  in  a  joint  action  the 

Elaintiff  cannot  proceed  against  one,  without  proceeding  to  out- 
twry  against  the  other.  This  is  a  case  of  ioint  action  upon  a 
joint  contract,  and  not  a  case  of  an  action  where  the  parties  are 
bound,  jointly  and  severally.  But  even  that  doctrine  has  been 
overruled  by  this  Court.  Iq  the  case  of  Bowe  v.  Chandler  et  at,, 
1  Cal.  R.  167,  this  Court  decided  that  in  an  action  against  two 
on  a  joint  contract,  the  plaintiff  might  have  judgment  against 
one  defendant,  and  the  other  defendant  have  judgment  against 
the  plaintiff;  but  it  does  not  need  the  doctrine  in  &e  last  named 
case  to  support  the  case  of  respondent  in  this  cause. 

The  case  cited  by  appellant,  1  Tidd's  Practice,  8,  is  where  the 
Court  decide  that  where  a  suit  is  brought  by  writ,  the  declara- 
tion must  in  all  cases  correspond  with  the  writ,  or  the  proceed- 
ings would  be  irregular  and  be  set  aside.  The  defendant  cites 
the  Bank  of  Oenesee  v.  Fietd,  10  Wendell,  643.  That  was  a  case 
,of  a  motion  to  set  aside  a  judgment  by  default  against  one  de- 
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fendant,  where  he  had  made  default,  and  the  other  had  plead, 
and  the  Court  decided  that  under  the  statutes  of  New  York  the 
practice  was  regular. 

The  laws  of  New  York  there  .cited,  correspond  in  substance 
with  sections  15, 146  and  147  of  our  Practice  Act.  ^See  laws  of 
New  York  of  1882,  p.  489,  sees.  1  and  4;  also  laws  of  New  York 
of  1835,  p.  284,  Sec.  2.)  Section  first  of  laws  of  1832,  is  the 
same  in  substance  as  section  fifteen  of  our  Act. 

Appellant  ^so  cites  the  case  of  FlarUers  y.  Johnson,  8  HiU, 
477.  This  was  a  case  where  both  defendants  had  answered 
jointly,  and  the  plea  had  only  been  verified  by  one,  and  the 
plaintiff  had  taken  default  against  the  one  who  had  not  verified 
his  plea;  and  the  Court  held  the  same  irregular,  but  does  not 
say  what  the  result  would  have  been,  had  but  one  defendant 
answered.  • 

The  appellant  also  cites  in  support  of  this  doctrine  Bawson  v. 
Turner,  4  Johnson,  473.  This  was  a  case  of  suit  against  sheriff 
for  escape.  The  plaintiff  brought  suit  after  escape  and  re- 
covered judgment.  The  defendant  was  afterwards  re-committed 
by  the  sheriff,  and  the  sheriff's  successor  permitted  another 
escape,  and  the  Court  held  the  first  suit  a  bar  to  the  suit  against 
the  second  sheriff. 

The  appellant  contends  that  the  contract  is  merged  in  the 
judgment  against  Arguello,  and  cites  Chitty  on  Contracts,  782 
and  786,  and  Story  on  Contracts,  Sec.  999.  All  these  are  cases 
where  a  security  of  a  higher  nature  has  been  taken  and  received 
in  payment  of  an  existing  debt.  But  the  doctrine  of  what  ex- 
tinguishes a  demand  is  fully  considered  by  the  Court  in 
[178]  the  case  of  Shaw  v.  Burton,  6  Missouri  B.  '*'478.  There 
the  Court  say  that  the  securi^  must  be  given  and  received 
in  payment  and  discharge  of  the  first  contract,  or  it  is  no  ex- 
tinguishment. 

The  appellant  dtes  many  authorities  in  support  of  his  doc- 
trine, but  it  is  submitted  that  not  one  cited  applies  to  this  case. 
The  case  of  Bobertson  v.  Smith,  18  Johnson,  459;  Penny  v.  Martin, 
4  Johnson's  Ch.  B.  667;  the  case  of  Pierce  v.  Kearney,  5  Hill,  82; 
the  case  of  U.  S.  v.  Ashley,  3  Washington  C.  C.  B.  508;  the  case 
of  Smith  V.  Black,  9  Serg.  &  Bawle,  142;  the  case  of  MocUe  v. 
Hollins,  11  Gill  &  Johns.  B.,  were  all  cases  of  partners,  and  the 
Court  held  that  the  demand  being  joint — that  is,  the  liabilities 
of  partners  being  inseparable — that  plaintiff  could  not  make 
the  demand  several  and  bring  separate  suits  against  each;  that 
is,  where  the  demand  is  strictly  loint,  that  but  one  suit  can  be 
brought  thereon;  and  that  if  the  plaintiff  recover  judgment 
a^nst  one,  that  the  demand  being  inseparable  by  the  terms  of 
the  contract  between  the  parties,  it  remains  so  throughout. 

The  case  of  Ward  v.  Johnson,  13  Mass.  B.  148,  and  the  case 
of  Taylor  v.  Claypool,  5  Black.  558,  are  cases  of  joint  obligation, 
and  not  joint  and  several;  and,  therefore,  the  same  doc^ine  as 
above  would  apply.  It  is  contended  that  the  case  of  Sheehy  v. 
MmdeviUef  6  Cranch,  has  been  overruled.    True,  other  Courts 
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luive  held  the  doctrine  to  be  different;  but  it  is  submitted  that 
none  of  the  case  cited  are  applicable  to  this  case,  they  being  all 
upon  joint  contracts  and  obligations,  and  this  being  a  case  of 
joint  and  several. 

It  is  submitted  that  upon  a  joint  and  several  contract,  a  judg- 
ment against  one  of  the  parties  without  satisfaction,  is  in  law  no 
bar  to  a  judgment  against  the  other.  This  doctrine  has  been 
held  by  all  t£e  Courts  in  any  case  where  the  question  has  been 
litigated.  In  Livingston  v.  Bishop,  1  Johnson,  289;  in  Drake  v. 
Mitchell,  3  East.  251;  in  Ousterhoui  v.  Roberts,  8  Cowen,  43;  in 
Chapman  v.  Martin,  13  Johnson,  240,  and  in  Monford  v.  Stoker, 
1  Cowen,  178,  this  doctrine  has  been  fully  sustained. 

^ain,  in  Stingley  v.  Kirkpairick,  8  Blackford's  B.,  the  Court 
held  that  where  a  joint  suit  was  brought  against  three  makers  of 
a  joint  and  several  promissory  note,  and  all  the  defendants  had 

1'udgment,  that  judgment  was  no  bar  to  subsequent  suit  by  the 
iolder  against  one  of  the  makers. 

But  it  is  submitted  that  the  different  provisions  of  our  Practice 
Act  fully  settle  this  doctrine. 

Section  fifteen  provides  that  in  actions  by  the  holder  against 
persons  severally  liable  upon  the  same  obligation,  (including  all 
parties  to  promissory  notes  and  bills  of  exchange,)  all,  or  any  of 
them,  may  be  included  in  the  same  action,  at  the  option  of 
plaintiff;  this  completely  does  away  with  the  doctrine  contended 
for  by  appellant,  that  they  must  all  be  sued  jointlyor  severally. 

Section  thirty-two  cites  two  classes  of  cases.    The  first  sub- 
division pertains  to  joint  contracts,  and  gives  the  mode  of 
proceeding  against  them;  "*" which  is  further  particularized   [179] 
in  the  Act  from  section  368  to  section  374,  all  relating  in 
express  terms  to  the  first  subdivision  of  section  32. 

The  second  subdivision  of  section  32  is  totally  different,  and 
applies  to  cases  where  persons  are  joined  in  one  suit,  but  are 
severally  liable  upon  a  contract;  thus  clearly  showing  the  inten- 
tion of  the  Legiuature,  that  it  was  the  nature  of  the  contract 
that  should  govern  the  liabilities  of  the  defendant;  that  is, 
where  several  persons  are  joined  in  one  suit,  and  by  the  terms 
of  the  contract  they  are  severally  liable,  judgment  may  be  taken 
against  them  sevemly;  thus  looking  at  the  form  of  the  contract 
upon  which  the  suit  is  brought,  instead  of  the  form  of  the  ac-, 
iaon.  [ 

Section  146  of  the  Practice  Act  says  that  in  an  action  against 
several  defendants,  the  Court  may  in  its  discretion  render  judg- 
ment against  one  or  more  of  them;  leaving  the  action  to  proceed 
against  the  others,  where  a  several  judgment  is  proper.  Now, 
what  is  the  meaning  of  this  section,  especially  when  taken  in 
connection  with  the  second  subdivision  of  section  32  ?  It  is  ad- 
mitted that  both  admit  of  but  one  construction;  that  is,  that 
'  where,  from  the  nature  of  the  contract  sued  upon,  the  parties 
are  severally  liable,  then  the  Court  may  in  its  <£scretion  render 
judgment  against  one  or  more,  leaving  the  action  to  proceed 
.against  the  others^. 
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This,  it  is  subimtted,  has  been  done  in  this  case.  The  Court 
has  used  its  disecetion,  and  unless  there  has  been  an  abuse  of 
such  discretion,  this  Court  will  not  disturb  the  verdict.  This  is 
a  doctrine  too  well  established  to  need  any  authorities  cited  to 
support  it. 

The  construction  here  contended  for  is  the  same  given  to  sec* 
tion  274  of  the  New  York  Code,  (which  is  the  precise  Linguage 
of  section  l^G  of  our.Praotiee  Act,)  for,  in  the  case  of  J^Uetion 
V.  Taylor^  6  Howard's  Practice  Reports,  259,  the  (yourt  says, 
that  the  cases  where  a  several  judgment  would  be  proven,  are 
too  well  known  to  need  comment,  and  expressly  declares  that  it 
pertains  to  bills  of  exchange  and  promissory  notes. 

It  is  submitted  that  if  the  doctnne  contended  for  by  appellant 
be  law,  then  sectuins  15, 146,  and  second  subdivision  of  section 
82  of  our  Pxaotiee  Act  are  meaningless.  There  could  be  no  pos- 
sible case  in  which  they  could  apply.  He  contends  that  in  case 
you  sue  more  than  one,  your  action  becomes  joint,  and  that 
you  cannot  sever;  and  that  for  the  purpose  of  the  suit  the  ac- 
tion is  joint  throughout. 

But  if  the  taking  of  the  judgment  against  Aigoello  was  irreg- 
idar  and  not  authorized  by  law,  what  result  flows  therefrom? 
Would  that  be  a  bar  to  the  suit  against  appellant?  It  is  sub- 
mitted not}  but  that  the  judgment  against  Arguello,  if  not  reg- 
ular— that  is,  if  the  Clerk  entered  the  same  in  a  case  not  author- 
ized by  section  150  of  the  Practice  Act  (which  is  the  only  section 
Authorizing  the  Clerk  to  enter  judp^ment)^— then  the  same  is  a 
nullity,  and  is  absolutely  void.  This  point  was  decided  by  this 
Court  in  the  case  of  DomingucB  v.  D(mingue» — ^that  where  the 
Court  rendered  judgment  after  the  term  had  expired,  that  such 
judgment  was  coram  rwn  juMce,  and  void;  and  if  void, 
[180]  could  not  *  be  set  up  as  «  bar  in  this  suit.  So  that  it  is 
submitted  that  in  neither  case,  good  or  bad,  would  the 
same  be  any  bar. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
HuBBAT.    Mr.  Justice  Tebbt  concurred. 

This  was  an  action  in  the  Court  below,  by  Steams  as  plaint- 
iff, against  the  defendants  upon  a  joint  and  several  promissoiy 
note.  One  of  the  defendants  made  default,  the  other  answered, 
and  pending  the  proceeding,  final  judgment  was  entered  against 
the  defaulting  defendant.  This  is  idleged  as  error,  and  it  is 
contended  that  the  defendant  Arguello  is  discharged  by  the 
judgment  against  his  co-defendant,  such  judgment  operating  as 
a  merger  of  the  note,  and  the  substitution  of  a  higher  security. 

If  the  contract  declared  on  was  joint,  and  not  joint  and  sev- 
eral, the  case  would  be  relieved  from  all  its  embarrassment,  as 
we  are  satisfied,  upon  the  weight  of  authority,  the  plaintiff 
would  have  lost  his  right  of  action  against  the  appellant. 

In  the  case  of  Sheehy  v.  IfandevUle  (6  Cranch),  the  Supreme 
Court  of  the  United  States  held,  that  a  several  suit  and  judg- 
ment against  one  of  two  joint  makers  of  a  promissory  note,  was 
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Bot  a  bar  to  a  joint  action  against  both  on  the  note,  and  that 
the  ^whole  of  such  note  was  not  merged  in  the  judgment  against 
one  on  his  individual  assumpsit.  This  decision  has  never  met 
the  approbation  of  the  bar,,  and  has  been  questioned  by  tlie 
Courts  of  most  of  the  States.  In  New  York,  in  the  case  of 
Boberison  v.  Smith  (18  John.  459),  this  question  came  before  the 
Supreme  Court  of  that  State,  and  an  exactly  contraxy  doctrine 
was  holden.  In  cozmnenting  on  this  case,  after  stating  the 
point  decided,  the  learned  Judge  says:  **  It  is  undoubtedly  true 
that  a  suit  and  judgment  against.  Jameson  was  not  a  judgment 
against  Mandemle;  bui  that  the  doctrine  of  meiger,  or  extiu- 
guisfam^it,  would  be  applicable  only  to  a  case  in  which  the 
declaration  was  on  a  joint  covenant,  and  not  to  a  case  in  which 
the  declaration  in  the  first  suit  was  on  a  whole  contract,  I  must 
beg  leave  to  deny,  not  in  the  terms  in  which  the  proposition  is 
'  stated,  but  upon  the  faets  of  that  case,  and  of  the  one  now  un- 
der consideration.  In  both  cases,  the  declaration  was  upon  a 
joint  promise;  and  in  the  one  case  a  judgment  had  been  rendered 
against  one  of  the  two  defendants,  on  the  same  joint  contract, 
and  iQ  the  other  against  two  of  them  on  the  same  promises. 
Kow,  if  the  general  issue  had  been  pleaded,  and  under  that 
evidence  could  have  been  given  of  the  recovery  of  the  judgments 
against  some  of  the  defendants,  I  beg  to  know  whether,  as  re- 
Ifarded  such  defendants,  the  promises  were  not  merged  iu  the 
judgments?  It  seems  to  me  mat  this  is  an  undeniable  proposi- 
tion; else,  there  mav.  be  several  judgments  against  the  same 
person  for  one  and  the-  same  debt  or  duty.  If,  then,  as  respects 
the  defendants,  against  whom  the  judgioient  had  been  recov- 
ered, the  simple  contract  was  mergea  in  the  judgment,  and  they 
had  ceased  to  be  answerable  upon  the  simple  contract,  the 
plaintiff  must  fail,  because  he  has  not  maintained  his  declara- 
tion in  showing  a.  subsisting  indebtedness  in  all  the  de- 
fendants, '^'in  the  manner  alleged  in  his  declaration;  [181] 
but,  on  the  contrary,  it  would  appear  that  the  plaintiff, 
by  his  own.  act,  through  the  instrumentality  of  the  law,  has 
suspended  his  remedy  against  some  of  the  defendants,  by 
changing  their  indebtedness  from  that  of  a  simple  contract  to  a 
debt  of  record.  Nor  do  I  perceive  how  the  Court  could  disengage 
themselves  from  the  intricacy  of  the  inquiry,  which  it  was  ad- 
mitted would  have  arisen  had  Jameson  and  MandeviUe  joined 
in  the  plea  (which  in  that  case,  it  seems  to  be  admitted,  would 
have  been  a  bar  in  favor  of  Jameson),  because  MandeviUe  alone 
pleaded.  If  a  judgment  rendered  against  one  of  several  joint 
promissors,  extinguished,  merged,  or  suspended  the  plaintiff's 
right  on  tiiat  contract  against  one,  and,  as  a  consequence, 
against  the  other,  then,  certainly  either  of  them  could  plead 
that  matter.  And  how  the  legal  state  of  the  question  could  be 
varied  by  the  same  naatter  being  pleaded  jointly  or  severally,  I 
am  at  a  loss  to  discover.  Upon  the  whole,  I  am  not  satined 
by  the  train  of  reasoning  adopted  in  the  case  of  Sheehy  v.  Man- 
,deviUe.    My  conclusion  is,  that  the  judgment  against  two  of  the 
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defendants  is  a  bar  to  a  suit  brought  on  the  samexuinse  of  action 
against  those  two,  and  Peter  Smith  and  Van  Santvoord,  as  long 
as  that  judgment  remains  in  full  force.  Whether  the  Court  would 
not  allow  tiie  plaintiff  to  move  to  vacate  the  judgment,  is  a 
different  question." 

The  same  doctrine  was  held  in  the  cases  of  Smith  v.  Black,  9 
Serg.  &  B.  142;  Ward  v.  Johnson,  13  Mass. ;  ModLe  t.  HoUins,  11 
Gill.  11,  and  Taylor  v.  Claypool^B  Blackf.  557,  and  in  Illinois, 
in  1  Scajnmon,  52;  2  Scam.  36,  319  and  574.  We  deem  it  tin- 
necessary,  upon  our  part,  to  adduce  any  argument  for  adopting 
a  rule  different  from  that  laid  down  l^  the  Supreme  Court  of 
the  United  States  in  Sheehy  v.  MandeviUe,  other  than  the  de- 
cisions which  we  have  referred  to,  and  which,  to  our  mind,  are 
a  sufficient  answer  to  the  opinion  of  the  learned  Judge  who 
decided  that  case.  It  now  remains  to  determine  whether  there 
is  any  difference  between  a  joint,  and  a  joint  and  several  con- 
tract, where  the  plaintiff  proceeds  jointly  against  the  makers. 

At  common  law,  when  a  party  brought  his  action  against  two 
or  more  defendants,  he  was  bound  to  make  out  his  case  against 
all,  or  he  could  not  recover  against  any  one  of  them;  the  cdlegata 
and  probata  must  correspond.  The  defendant  was  called  into 
Court  to  answer  a  joint  demand  as  against  himself  and  others, 
and  coidd  not  be  compelled  to  submit  to  a  several  judgment, 
except,  perhaps,  in  certain  cases  where  his  co-defendants  inter- 
posed privileged  pleas,  such  as  infancy,  or  discharge  in  bank- 
ruptcy. In  all  cases  of  joint  and  several  contracts,  the  plaintiff 
may  elect  whether  he  will  sue  the  defendants  severally  or  jointly, 
and  having  elected  to  treat  his  demand  as  joint,  for  the  purposes 
of  his  action,  it  would  be  difficult  to  say  on  what  ground  he  was 
entitled  to  separate  judgments,  or  how  the  case  differs  from  an 
original  suit  brought  upon  a  joint  contract.  The  plaintiff  had 
his  election  to  consider  the  obligation,  for  the  purpose  of  this 
suit,  as  joint  and  several,  or  joint,  but  not  both.  (1  Chitty  on 
Pleadings,  sees.  42,  3,  4,  5.) 

If,  then,  we  are  right  in  this  position,  that  by  bringing 
[182]  a  joint  action,  Hhe  plaintiff  must  be  governed  by  the 
same  rules  which  would  have  applied  as  if  his  contract 
originally  had  been  joint,  and  not  joint  and  several,  it  is  clear 
that  there  was  an  error  in  entering  separate  judgment  against 
the  defendants.  At  common  law,  where  a  joint  action  was 
brought  against  several  defendants,  and  one  of  them  was  not 
served,  no  judgment  could  be  entered  against  the  rest,  until 
such  defendant  was  driven  to  outlawry.  To  avoid  the  expense 
and  delay  of  such  a  proceeding,  our  statute  has  made  provision 
as  to  defendants  not  served,  leaving  the  law  to  stand  as  it  did 
before,  as  to  those  brought  in  by  summons. 

It  was  assumed  on  the  argument  of  this  case,  that  the  rule 
contended  for  only  applied  to  joint  contracts,  and  that  no  ad- 
judications were  to  be  found  in  a  case  precisely  in  point.  As 
we  have  already  remarked,  we  are  unable  to  distinguish  any 
difference  in  the  principle  of  the  two  cases.    Many  of  the  cases 
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cited  arose  upon  partnership  transactions,  and  for  aught  vfe 
can  gain  from  opinions,  the  Courts  may  have  been  inclined  to 
the  doctrine  that  partnership  contract^  were  joint  and  several 
obligations,  or  they  may  have  been  declared  so  by  statute,  although 
this  doctrine  is  expressly  repudiated  by  the  case  already  quoted 
from  18  Johnson.  In  Illinois,  a  similar  case  arose  in  an  action 
of  debt  on  an  official  bond;  the  obligation  of  the  bond  was,  by 
statute,  joint  and  several.  The  plaintiffs  declared  against  all 
the  obligors,  and  judgment  was  rendered  against  one  only. 
This  was  held  to  be  error.  (Hoaxey  v.  The  County  of  Macoupin, 
2  Scam.  36.)  The  same  point  was  decided  in  McConnel  v. 
Swailea,  2  Scam,  571,  in  which  the  Court  refer  to  its  previous 
decisions  in  actions  upon  joiat  contracts,  and  regard  the  rule  as 
applying  equally  in  all  joint  actions,  without  regard  to  the 
character  of  the  obligation. 

For  the  purposes  of  this  decision,  citation  of  these  cases  may 
be  considered  as  almost  uimecessary.  In  the  case  of  Ex  parte 
Bowlandson,  3  Peere  Williams,  405,  the  rule  is  thus  stated:  "  If 
A.  and  B.  are  bound  in  a  bond  jointly  and  severally  to  J.  S.,  he 
may  elect  to  sue  them  jointly  or  severally;  but  if  he  sues  them 
jointly,  he  cannot  sue  them  severally,  for  the  pendency  of  one 
suit  may  be  pleaded  in  abatement  of  the  other."  See  also,  the 
case  of  n-afton  v.  The  United  States,  3  Story  C.  C.  648,  in  which 
this  case  is  cited,  with  approbation. 

The  rule  contended  for,  and  established  by  the  adjudications 
of  the  several  Courts  of  the  United  States,  that  upon  a  joint  and 
several  obligation,  a  several  judgment  is  no  bar  to  a  joint  action 
against  all  the  obligors,  and  e  converso,  does  not  relieve  this 
case,  which  is,  whether  several  judgments  may  be  taken  in  a 
joint  action.  In  Illinois,  it  has  repeatedly  been  held  error  to 
enter  final  judgment  against  a  defaulting  debtor,  where  a  plea 
has  been  interposed,  and  the  rule  established  that  the  damages 
should  be  assessed  against  such  defendants  upon  the  final  hear- 
ing of  the  case.  (See  Bm&ell  v.  Hogan,  1  Scam.  552;  3  Scam. 
13;  4  Scam.  360  and  338.)  This  rule  recommends  itse^  to  us  as 
the  safer  practice,  and  as  a  proper  exposition  of  the  common 
law,  in  me  absence  of  all  the  statutory  provisions  on  the 
subject. 

'^'But  it  is  contended  that  the  statute  of  this  State  has  [183] 
altered  the  common  law  rule.  In  support  of  this  position, 
sections  15,  32  and  146  are  cited.  Section  15  provides  that 
persons  severally  liable  on  certain  obligations,  may,  aU  or  any  of 
them,  be  included  in  the  same  action,  which  is  in  derogation  of 
the  old  rule,  that  one  or  all,  and  not  an  intermediate  number, 
should  be  sued.  Section  32  provides  for  cases  where  all  the  de- 
fendants are  not  served  with  process,  and  supersedes  the  com- 
mon law  remedy  of  outlawry.  Section  146  authorizes  tiie  Court 
to  enter  several  judgments,  where  they  are  proper,  which  is  not 
this  case.  •  The  other  sections  of  the  statute  on  this  subject 
simply  relate  to  tiie  cases  mentioned  in  the  sections  already 
quoted,  and  do  not  alter  or  enlarge  the  rule. 
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It  is  niged,  however^  that  this  point  has  been  decided  by  this 
Court,  in  the  case  of  itotoe  t.  Chandler,  1  Cal.  167.  The  point 
decided  in  that  case  was,  that  the  distinction  as  it  existed  at 
common  law,  between  mis-joinder,  and  non-joinder,  was  taken 
away  by  onr  statute,  and  tnat  the  defendant  could  only  avail 
himself  of  the  error  by  demurrer.  Such  is  still  the  law,  but 
this  decision  does  not  go  to  the  extent  that  where  there  is  a 
proper  joinder  of  parties,  in  a  joint  action,  and  their  joint  lia* 
bility  is  shown,  that  separate  judgments  may  be  taken. 

Upon  other  questions  discussed  ia  the  able  opinion  of  Mr. 
Justice  Bennett,  it  maybe  proper  to  say,  that  some  of  his  con- 
clusions were  induced  by  the  statute,  as  it  then  stood,  whioh  has 
since  been  materially  altered,  and  that  the  thirty-first  section  of 
the  Practice  Act  of  18S0  relied  on,  and  quoted  by  him,  which 
provided  that  when  the  action  was  against  two  or  more  defend- 
ants, all  of  whom  had  been  serred  with  process,  "judgment 
might  be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  hk  entitled  to  judgment  against  such  defendant 
or  defendants,  if  the  action  had  been  against  them  or  either  of 
them  alone,"  has  been  repealed. 

If  this  section,  or  one  of  omilar  import,  could  be  found  on 
the  statute  book,  there  would  be  an  end  of  the  appellant's  case; 
but  in  the  absence  of  such  a  provision,  we  are  compelled  to  fall 
back  on  what  we  believe  to  have  been  the  rule  at  common  law. 

Judgment  reversed. 


ABMSTBONG  v.  HATWARD  bt  al. 

*  BxLKjWB,  Effxct  or.^A  releftse  of  one  joint  debtor  is  a  release  of  the 
others,  but  it  mast  be  a  techaieal  release  under  seal. 

^  Idem. — \Vhkm  aum  mot  Dibchakoed  bt  Bblbasb  or  Okx. — ^A  receipt  given 
to  one  joint  debtor  on  a  note,  for  a  part  payment,  conpled  witb  the  words 
"which  is  in  full  on  his  part  on  the  within  note,  and  the  said  A.  B.  is 
hereby  discharged  from  ail  obligation  on  the  same,"  is  not  snch  a  release 
as  will  discharge  the  others. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict. 

Action  on  the  f crowing  promissory  note: 

[184]  * ' '  $1200.  For  value  received  we  promise  to  pay  John 
J.  Armstrong,  the  sum  of  twelve  buncoed  dollars,  one  year 
after  date,  but  if  said  sum  is  not  then  paid,  the  same  is  to  be 
paid  at  the  expiration  of  two  years  after  date,  with  interest  at 
the  rote  of  seven  per  cent,  per  year  for  the  last  year  only. 
*•  Silver  Mountain  Valley,  Cal.,  Feb.  15, 1853. 

"J.  LiNZEE,  Alvinza  Hatwabd, 

"OSOAB  L.    CHAMBEBLnr,  Bt78S£LL  WaLCOTT."      ' 

The  complaint  admits  the  payment  of  $600  on  account,  and 
prays  judgment  for  the  balance  and  interest. 

1.  Cited  Griffith  v.  Grogan,  12  Cal.  824;  Prineer.  Xynck,  88  CaI.  581, 637. 
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The  defendants  admit  the  execution  and  deHveiy  of  the  note 
to  plaints  but  plead  in  bar  and  as  a  complete  discbarge  of  the 
debt,  the  following  endorsements  on  said  note: 

"  Bec'd  Feb.  3, 1855,  the  sum  of  $300  from  Alvinza  Hayward, 
which  is  in  full,  on  his  part,  on  the  i;dthin  note;  and  the  said 
within  r.$uned  Alvinza  Hajward  is  hereby  discharged  from  aU 
obligations  on  the  same. 

''John  J.  Ashstbono/' 

"  Eec'd,  Sutter  Creek,  Feb.  3,  1855,  from  Kussell  Walcott, 
the  sum  of  $300,  which  is  in  full  on  his  part,  on  the  within  note; 
and  the  said  Busaell  Walcott  is  hereby  discharged. 

''John  J.  Abicstbono." 

The  cause  was  tried  in  the  Court  below  without  a  juxy.  Judg- 
ment for  plaintiff.    Defendants  appealed. 

Bobinson^  BeaUy  S  SackeU,  for  Appellants. 

A  release  or  discharge  of  one  or  more  of  several  joint  promis* 
sors,  iterates  as  a  release  or  disohaige  of  all.  (Stoiy  on  Promis- 
sory Notes,  p.  628,  Sec.  424.) 

The  respondent  admits  this  proposition  as  true,  as  it  regards 
a  technical  release  under  seal.  As  the  counsel  on  that  side 
contend  that  the  rule  does  not  extend  to  a  discharge,  otherwise 
than  by  technical  release,  we  will  confine  this  argument  and  our 
references  to  the  subiect  of  discharges. 

A  discharge,  if  such  discharge  is  properly  proved,  and  be  for 
a  sufficient  consideration,  and  be  a  present  discharge  and  not  an 
a^eement  to  discharge  in  fuiuro^  is  just  as  effectual  as  a  tech^ 
meal  release.  (1st  Bosanquet  &  Puller,  p.  630;  4th  Adolphus  & 
Ellis,  675;  31  Eng.  Com.  Law  Bep.  166.) 

First,  then,  is  this  discharge  properly  proved  ?  It  will  not  be 
denied  that  an  endorsement  made  on  the  back  of  the  note,  which 
is  produced  by  the  plaintiff  as  evidence  of  his  debt,  and  which 
is  mentioned  by  the  plaintiff  in  his  complaint,  and  admitted  by 
him  to  have  been  made  for  the  consideration  therein  expressed, 
is  fully  proved. 

2d.  Is  the  consideration  sufficient?  A  payment  of  the  part  of 
a  debt  after  the  same  becomes  due,  is  not  a  satisfaction, 
or  discharge  of  ^the  whole,  because,  such  an  agreement  [185] 
is  nudum  pactum  and  totally  without  consideration;  but  a 
payment  of  a  part  of  a  debt  before  due,  if  paid  and  accepted  as 
a  discharge  of  the  whole,  is  by  all  authorities  admitted  to  be  a 
complete  discharge.  "  Peradventore  part  of  the  sum  before  it 
fell  due  would  be  more  beneficial  to  the  creditor  than  the  whole 
at  maturity."  These  payments  and  endorsements  having  been 
made  before  the  note  became  due,  under  this  rule  the  considera- 
tion is  a  good  one  and  must  stand. 

3d.  Was  this  agreement  intended  to  operate  as  a  discharge 
in  presenti,  or  is  it  an  agreement  for  a  discharge  to  become 
effective  infiduro  f    If  this  was  a  mere  agreement  to  discharge, 
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and  that  discharge  was  to  be  effected  by  some  future  act  of  the 
plaintiff,  then  it  coidd  not  be  pleaded  as  a  bar  to  this  astion. 

Why  is  it  an  agreement  not  to  sue  ?  Is  there  anything  in  the 
language  conveying  such  an  idea  ?  It  wants  a  seal,  therefore  it 
means  something  entirely  different  from  what  it  would  mean  if 
a  seal  were  attached  thereto!  It  is  admitted,  if  it  had  a  seal  it 
would  be  a  good  technical  release.  Wanting  a  seal,  it  is  a 
covenant  not  to  sue;  in  other  words,  it  is  a  covenant  not  to  sue, 
because  it  is  no  covenant  at  all.  It  means  what  the  language 
does  not  express,  because  it  has  no  seal! 

A  sealed  instrument  imports  consideration;  an  unsealed  in- 
strument must  express  it.  The  true  test  in  either  case  is,  does 
the  instrument  express  an  executed  or  an  executory  contract? 
The  one  cannot  be  pleaded  in  bar;  the  other  may. 

Moore  db  WeUy,  for  Rei^pondent. 

The  endorsements,  it  is  contended  by  appellants,  are  a  release 
and  discharge  of  ELayward  and  Walcott,  two  of  the  joint  makers 
of  said  note,  and  constitute  a  complete  bar  to  this  action  as  to 
any  of  said  defendants.  If  these  endorsements  had  been  executed 
under  seal,  possessing  the  qualities  and  formation  of  a  techni- 
cal release,  then  the  position  assumed  by  appellants  would  un- 
doubtedly be  correct,  for  no  principle  of  law  is  better  settled 
than  this;  that  a  release  of  one  of  two  or  more  joint,  or  joint  and 
several  debtors,  is  a  discharge  of  all;  but,  says  the  law,  ''the 
release  must  be  a  technical  one,  under  seal,  to  have  this  effect." 
Upon  this  point  the  authorities  are  numerous,  uniform  and  con- 
clusive. The  following  are  referred  to:  IHnk  v.  Oreen,  5  Barb. 
N.  Y.  R.,  p.  4M;  Dezing  v.  Bailey,  9  Wend.,  p.  336;  Shaw  v. 
FraU,  22  Pick.  305;  Bawley  v.  Stoddard,  7  Johns.  207;  Jajclcs(m 
V.  Stockhouse,  1  Cowen,  122;  Smiih  v.  Bar^lomew,  1  Met.  276; 
Buggies  v.  Fatien,  8  Mass.  480;  LiUingham  v.  Estell,  3  Dana, 
Ky.  21. 

Judge  Stort  remarks  in  his  learned  treatise  on  Promissory 
Notes,  Sec.  410,  p.  640:  **  But  a  mere  parol  release  of  the 
maker,  without  payment,  will  be  no  discharge  or  satisfaction 
thereof  even  as  to  himself,  for  by  our  law.  a  release  to  be 
effectual  must  be  under  seal.  Neither  will  it  be  any  discharge 
or  release  of  a  joint  maker  or  joint  endorser,  that  the  other 
maker  or  endorser  has  paid  his  share  of  the  note,  and  there- 
upon he  has  been  by  parol  discharged  by  the  holder 
[186]  from  any  further  ^payment  thereof."  In  support  of  this 
point,  the  author  cites  the  following  cases:  Buggies  v. 
Fallen,  8  Mass.  480;  Hamsonv.  Close,  2  Johns.  447;  Dezing  v, 
Bailey,  9  Wend.  336;  Chandler  v.  Kerrick,  19  Johns.  129. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENTELDT.     Mr,  Chief  Justice  Mubbay  concurred. 

A  release  of  one  joint  debtor  is  a  release  of  the  others,  but  it 
must  be  a  technical  release  under  seal. 
The  entries  on  the  back  of  the  note  in  this  case,  can  only 
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operate  as  receipts  for  so  much  money;  because  the  payment  of 
part  of  a  debt  is  not  good  to  discharge  the  debt,  even  if  it  be 
agreed  on. 

Nor  can  this  position  be  affected  by  the  fact,  that  the  part 
payments  were  made  before  tibe  debt  was  due;  they  were  not 
accepted  in  payment  of  the  whole  debt;  the  eniaies  simply  dis- 
close the  intention  of  the  holder  to  look  to  the  other  maKers  for 
the  remainder  of  the  money. 

Judgment  affirmed. 


AIKEN  V.  THE  QUARTZ  ROCK  MARIPOSA  GOLD  MIN- 

ING  COMPANY. 

^  SuxKosB,  SxBTiGS  ON  Ck>BPO&LnoH8.— Ih  a  suit  agaixiBt  a  oorporfttion,  the 
Bummoim  mast  be  eerved  on  one  of  the  offioen  or  agents  named  in  the 
Practioe  Aoi 

Idem. — Sebtzcx,  when  iNxmcoTUAZt. — Senrioe  on  a  party  in  possession  of 
the  property,  who  does  not  appear  to  be  one  of  the  officers  named, 
will  not  entitle  the  plaintifT  to  a  judgment  by  default. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict, County  of  Mariposa. 

The  facts  appear  in  the  opinion  of  the  Court. 

C.  Tenvjple  Emmet,  for  Appellant. 

Cole  &  Whaiing,  and  R.  JET.  Daly,  lot  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Terbt. 
Mr.  Chief  Justice  Mubbay  concurred. 

This  was  an  action  against  a  corporation,  bj  its  corporate 
name.  The  Sheriff's  return  shows  that  the  summons  was  served 
on  **  defendant  Waddell,  who  was  in  possession  of  the  prop- 
erty;" the  name  of  WaddeU  is  not  mentioned  in  the  complaint, 
and  it  does  not  appear  how  he  became  a  defendant,  or  of  what 
property  he  was  in  x)ossession. 

The  twenty-ninth  section  of  the  Practice  Act  provides  that ''  if 
the  suit  be  against  a  corporation,  the  summons  shall  be  served 
on  the  president,  secretary,  cashier  or  managing  agent  thereof.'* 
As  WaddeU  was  not  shown  to  be  one  of  the  officers 
named,  the  judgment  by  default  was  '*'improx)erly  en-  [187] 
tered,  and  is  reversed  with  costs,  and  cause  remanded 
for  further  proceedings. 


JACKSON  bt  al.  v.  NORTON. 

sInjunotion,  whsn  will  not  Lib. — ^An  injunction  vtVH  not  He  to  restrain  the 
coUection  of  a  judgment  against  the  plaintiff,  on  the  ground  that  the 

■"^^^  11.11  I  .^,^^^__^,„,„„,  ^ 

1.  Approved  O'Britn  y.  ShaM^t  Flat  d  3*.  C  Co.,  10  Cal.  8M« 

2.  atadlVattT.lUke,17Cal.8W. 
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judgment  was  for  a  balanoe  of  pnrohase-money  of  land  wader  ooTenani 
for  a  good  title,  while  in  fact  the  grantor  had  no  title,  ae  long  as  the 
purchaser  a^inst  whom  the  judgment  was  taken,  and  who  seeks  to  en* 
join  it,  remains  in  possession . 

Idbk. — ^The  fact  that  suit  in  ejectment  has  bean  oommeneed  against  the 
judgment  debtor  by  the  real  owner,  does  not  entitle  him  to  enjoin  the 
judgment.  He  can  only  aTail  himself  of  the  ooTenants  of  his  grantor 
when  he  has  been  eyiefced,  unless  he  oifen  to  surrender  the  land  to 
his  grantor. 

Idem. — ^Neither  does  the  allegation  that  the  purobaier  (plaintiff  in  equity,) 
has  put  valuable  improyements  on  the  hmd,  and  that  he  has  paid  a  por- 
tion of  the  purchase-money,  and  that  his  grantor  and  judgment  creoitor 
is  insolvent  and  without  visible  proper|y»  take  the  case  out  of  the  rule. 

Appeaii  from  the  Distziot  Ooort'of  tiie  Serenih  Judicial  Dis- 
trict, County  of  Solano. 

The  plaintiflb  filed  their  bill  lor  an  injnnotion  to  restrain  the 
defendant  from  enforcing  a  judgment  obtained  by  defendant, 
Norton,  and  one  McCord,  against  plaintifffl,  alleging  that  said 
judgment  is  for  $800  balance  of  the  purchase-money  of  a  cer- 
tain piece  of  land,  ^hich  the  defendant  and  McCord  had  war- 
ranted to  be  public  land  properly  pre-empted  by  them,  but  which, 
in  fact,  was  covered  by  a  Mexican  grant,  and  included  in  the 
survey  thereof  as  finally  confirmed.  The  bill  also  alleges  that 
the  plaintiffs  have  already  paid  $500  on  account  of  said  pur- 
chase to  said  defendant  and  McCord,  and  that  both  of  the  latter 
are  insolvent,  and  have  no  property  or  means  to  respond  to  any 
judgment;  that  they  had  made  fraudulent  misrepresentations 
that  the  land  was  not  included  in  any  grant,  to  induce  plaintiffiei 
to  make  said  purchase;  that  plaintinb  have  made  valuable  im- 
provements on  the  land;  and  that  suit  has  been  commenced 
against  them  by  Bitchie  and  Waterman,  the  owners  of  the  land 
under  the  grant,  to  recover  possession  thereof.  The  complaint 
also  pra^s  for  judgment  for  $500  against  the  defendants,  being 
the  portion  of  purchase-money  paid  them  by  plaintiffs.  The 
application  for  the  injunction  was  argued  upon  the  bill  alone,^ 
and  denied.    Plaintins  appealed. 

Edwards  d  English,  for  Appellants. 

1.  The  action  is  for  relief  against  the  fi^ud  and  misrepre-' 
sentation  of  the  respondents.  To  this  they  are  entitled,  whether 
the  deed  in  question  is  with  or  without  warranty.  There  is  no 
warranty.  The  words  are,  **aU  of  which  iiUe  we  gimranty,  up  to 
the  date  of  this  article;"  but  there  are  no  previous  operative 
words  to  show  what  was  intended  to  be  guaranteed.  (10  Ba- 
con's Abr.,  396~7f  2  Black.  Comm.  300-1.) 
[188]  *2.  The  Court  erred  in  denying  the  injunction.  The 
appellants  have  a  clear  equity  against  the  note  for  the 
purchase-money,  which  was  inadmissible  as  a  defense  at  law. 
(October  Term,  1855,  p.  60.) 

The  very  fact  that  the  defense  was  not  admissible  in  that  suit, 
is  conclusive  that  it  is  the  legitimate  ground  of  a  suit  in  equity; 
and  that,  upon  the  authority  of  the  case  just  cited.    But  this 
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case  does  not  stand  alone.  {LeMoy  v.  JUarshaUf  8  How.  Pr.  B. 
873;  Administraiors  of  Barton  v.  Eector  and  others^  7  Mo.  B. 
624;  Oooch  y«  Conner,  8  Mo.  B.  891;  Qlascocbv,  Minor,  11  Mo. 
B.  6o5.) 

John  Curry,  for  Bespondent. 
,  A  defense  cannot  be  set  up  in  equity  as  a  grooftd  for  an  in- 
junction which  has  been  fully  and  fairly  tried  at  law;  there  must 
be  some  spedal  ground  for  relief.  (Stoiy's  Eq.  Jur.  sees.  895, 
896;  Mar.  his.  Co.  t.  Hodg^don,  7  Crancn  B.  336;  Simpson  v. 
Lord  Bbwdon,  3  Mylne  &  Craig  B.  97;  Bobinson  v.  QUbreth,  4 
Bibb.  B.  184.) 

The  facts  set  up  in  the  bill  of  complaint  in  this  suit,  are  the 
same  identically  with  those  sought  to  be  established  in  the  ac- 
tion at  law.    (See  Norton  v.  Jackson  etal.,^  Cal.  B.) 

The  subject-matter  of  the  plaintiff's  complaint  is  res  adja^ 
dicaia.    {Norton  y.  Jackson,  Oct.  Term,  1865.) 

The  complaint  herein  is  in  the  nature  of  a  bill  for  a  new  trial. 
The  plaintiffs  would  and  did  avail  themselves  of  the  subject- 
matter  in  defense  in  the  action  at  law.  Hence  they  are  barred 
such  relief  in  this  suit.  (2  Story's  Eq.  Jur.  sees.  887,  888,  and 
cases  there  cited.) 

The  complaint  does  not  set  forth  facts,  which,  if  tal^en  to  be 
true,  entitle  the  plaintiffs  to  a  preliminary  injunction,  nor  to 
final  relief  from  the  jud^ent  sought  to  be  enpined. 

1.  The  plaintiffs  admit  that  they  entered  into  possession  of 
the  property,  and  are  still  in  the  possession;  enjoymg  the  prop- 
erty, for  the  price  of  which  the  judgment  sought  to  be  enjoined 
was  obtained.  (See  the  case  of  Norton  v.  Jackson  db  Jackson, 
and  the  cases  there  cited.  Truly  y.  WaiLser,  6  How.  U.  S.  Bep. 
141.) 

2.  The  complaint  does  not  show  that  plaintiffs  have  offered 
to  rescind  the  contract  by  which  they  obtained  the  possession  of 
the  land. 

8.  The  plaintiffs  do  not  tender  an  accounting  for  the  renta 
and  profits  of  the  land. 

4.  The  plaintiffs  seek  to  avoid  the  payment  of  the  price 
agreed  to  be  paid,  and  still  retain  the  land. 

They  seek  to  rescind  the  contract  so  far  as  to  relieve  them- 
selves of  their  obligations,  and  yet  to  hold  on  wherein  it  may  be 
to  their  advantage.  If  they  would  rescind  in  part  they  must 
reseind  in  toto,  and  place  the  defendant  in  sAaiu  quo.  ( Voorhies 
y.  Earle,  2  Hill,  288;  Eogan  v.  Weyer,  5  Hill.  390;  Masson  v. 
Bovet,  1  Denio,  74;  3  Wend.  826;  19  Martin's  La.  B.  236;  Bid- 
deU  V.  Blake,  4  Cal.  B.  264.) 

The-  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
Mubhay.    Mr.  Justice  Tebbt  concurred. 

♦The  Court  below  properly  refused  the  injunction.   The    [189] 
case  made  by  the  bill  does  not  come  within  the  rule  es- 
tablished by  this  Court,  when  this  cause  was  here  before.    (See 
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5  Cal.  262.)  The  plaintiffB  cannot  avail  themselyes  of  a  pro- 
ceeding in  chancery  to  avoid  the  payment  of  the  purchase 
money,  without  ottering  to  rescind  the  contract  and  return 
possession  to  the  defendant.  The  allegation  that  they  have 
made  valuable  improvements,  does  not  take  the  case  out  of  the 
rul^.  They  have  had  the  use  and  enjoyment  of  the  land,  and 
the  improvements  may  be  a  fair  offset  for  the  rents  and  profits. 
Certainly,  a  Court  of  E<]^uity  should  not  permit  a  party  to  avoid 
the  consequences  of  his  contract,  while  he  is  m  possession, 
which  possession  may  ripen  into  a  title,  unless  he  offers  to  put 
the  opposite  party  in  suiu  quo. 
Judgment  afiSrmed. 


GABBBELL  v.  FITCH. 

UnXiiwrDL  HoLDiKa  Ovsb  bt  Tekant— Notzci  BEQiTiBiD.'^In  an  action  for 
unlawfully  holding  over  after  the  expiration  of  the  tenant's  term,  three 
days'  notice  is  all  that  ia  required. 

Appeal  from  the  County  Court  of  Shasta. 

Action  of  unlawful  detainer  against  tenants  at  will  holding 
over  after  expiration  of  lease.  Notice  to  quit  was  given  on 
October  13th,  1854,  and  action  brought  on  the  17th  of  the  same 
month.  The  Court  below  instructed  the  jury  that  three  days' 
notice  was  sufficient,  under  defendants'' exception.  Verdict  and 
judgment  for  plaintiff,  and  defendants  appealed. 

Carder  db  Hartley,  for  Appellants. 

Cited  4  Kent  Com.  p.  113,  and  notes;  Prindle  v.  Anderson,  19 
Wend.  391. 

Stephen  J.  Mdd,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  bj  Mr.  Chief  Justice 
MuBRAT.    Mr.  Justice  Tebby  concurred. 

This  was  an  action  in  the  Court  below  for  unlawfully  holding 
over  after  the  expiration  of  the  tenant's  term.  The  defendant 
were  tenants  at  will.  Notice  to  quit  was  given  on  the  13th,  and 
suit  brought  on  the  17th. 

It  is  contended  that  the  action  was  prematurely  commenced. 
Such  is  not  the  case,  and  this  suit  does  not  fall  within  the  rule  of 
Bay  V.  Armstrong,  4  Cal.  208,  which  was  a  case  of  non-payment 
of  rent;  although  the  report  does  not  show  the  facts  of  the 
award  which  controlled  the  decision. 

In  a  case  of  holding  over  after  the  expiration  of  the 
[190]    lease,  three  ^days'  notice  is  aU  that  is  required^  and  the 
instruction  of  the  Court  that  the  notice  was  sufficient, 
was  correct,  the  law  having  made  this  a  sufficient  notice. 

Judgment  affirmed. 

202 


'AprU,  1856.]  S.  F.  Gab  Cort?,  San  FeanckcoJ  191] 


THE  SAN  FRANCISCO  GAS  COMPANY  v.  THE  CITT  OF. 

SAN  FBANCISCO. 

MiTKiczpAXi  CoBPOBATioN,  GosTBACT  BT. — ^Where  a  «ity  ordinance  authorizes 
the  maldug  of  a  contract  by  certain  committees  on  behalf  of  the  city, 
"  subject  to  conflnnation  by  the  Common  Council  for  said  city,"  a  con* 
firmation  by  joint  resolution,  and  not  by  ordinance,  is  sufficient. 

Idxm. — Bejeotion  or  Cxjlek  Aoazmst,  EvFsoror. — ^The  rejection  of  plaintiff's 
claim  against  the  city  by  the  Board  of  Examiners,  only  denies  him  the 
privilege  of  funding  it,  but  does  not  impair  the  obligation  of  the  con- 
tract, or  plaintiff's  right  to  prosecute  it. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District. 

The  plaintiff  sues  on  a  contract  for  ligfiting  the  diy  of  San 
Francisco  with  gas,  executed  on  the  part  of  the  city  by  commit- 
tees of  both  boards  of  aldermen,  under  the  authority  of  ordinance 
No.  249.  The  ordinance  authorizes  the  contract,  "subject  to 
confirmation  by  the  Common  Council  for  the  city."  The  contract 
was  confirmed  by  a  joint  resolution  of  the  Common  Council. 
The  defense  set  up  is,  that  the  contract  ought  to 'have  been 
confirmed  by  ordinance,  and  that  the  claim  of  the  plaintifi  had 
been  presented  to  the  board  of  examiners  apx)ointed  by  the  city, 
in  pursuance  of  tibe  Act  of  May  7, 1855,  and  had  been  rejected 
by  said  board.  The  case  was  referred,  and  the  referee  found 
the  above  facts,  among  others,  not  necessary  to  the  decision  of 
the  Court.  The  Court  below  rendered  judgment  for  defendants 
Plaintiff  appealed. 

James  C.  Siebbins^  for  Appellant. 

I.  The  approval  of  the  Mayor  was  not  necessary  to  the  joint 
resolution  of  the  two  boards  of  the  Common  Coun^  confirming 
the  contract. 

An  ordinance  is  properly  an  act  of  legislation.  "Whatever  act 
of  the  two  boards  is  a  legislative  act,  such  act  is  expressed  in 
the  form  of  an  ordinance,  and  the  approval  of  the  Mayor  is 
necessary.  But  his  approval  is  not  necessary  to  any  act  which 
is  not  a  legislative  act. 

The  ordinance  set  forth  in  the  case,  requiring  the  select  com- 
mittee on  gas  to  advertise  for  proposals,  and  to  accept  such 
proposals  as  should  be  most  advantageous,  is  properly  an  act 
of  legislation,  an  ordinance,  and  as  such  was  presented  to  the 
Mayor  for  his  approval.  It  prescribed  somet«hing  to  be  done; 
whereas  the  acceptance  of  proposals,  and  the  execution  of  a 
contract,  and  the  confirming  of  a  contract,  can  in  no  wise  be 
regarded  as  legislative  acts,  and  the  resolution  approving  the 
contract,  as  it  neither  orders,  directs,  commands,  nor  prohibits 
an3rthing  being  done,  in  no  respect  partakes  of  the  nature  of  a 
legislative  act. 

The  ordinance  required  the  contract  to  be  confirmed 
by  the  Common  ^Council.     It  was  confirmed  almost    [191] 
^unanimously  by  both  boards,  and  it  would  be  a  thing 
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tmheard  of,  to  require  the  approval  of  the  Major  to  a  mere 
resolution  con&nniDg  a  eontraet.  Becddes,  the  -Mayor  had  al- 
ready acted  in  the  matter,  by  approving  the  ordinance  which 
required  a  confirmation  by  the  Common  Council. 

There  can  be  no  doubt  that  a  corporation  many  contract  by 
agent.  (See  Angell  &  Ames  on  Corporations,  sees.  231,  276, 
277,  282,  291,) 

II.  The  action  of  the  board  of  examiners  cannot,  upon  any 
principle  of  law,  or  reason,  or  justice,  be  deemed  a  bar  to  a  re- 
covery of  the  amount  which  was  submitted  to  them.  They  were 
not  a  court;  their  proceedings  were  not  conducted  according  to 
any  known  system  of  determining  contested  rights;  they  were 
selected  and  appointed  by  only  one  party;  no  opportunity  was 
given  the  holders  of  the  claim  to  produce  witnesses,  or  cross- 
examine  the  witnesses  produced  by  the  board,  or  to  appear  and 
be  heard  by  counsel.  It  is  impossible  that  the  proceedings  of 
such  a  board  should  be  final.  (See  1  Greenleai  on  Evidence, 
Sec.  628,  ei  seq.) 

Wm,  Dwer^  for  Respondent. 

1.  The  contract  sued  on  was  made  in  a  manner  unauthorized 
by  the  city  charter.  The  powers  conferred  on  the  city  by  its 
charter,  can  only  be  exercised  by  ordinance  signed  by  the 
Mayor,  and  the  power  to  contract  cannot  be  dele^^ated  to  the 
Common  Council  in  such  manner  as  to  deprive  the  Mayor  of 
his  veto  power.  The  contract  in  question,  not  having  been 
sanctioned  by  ordinance  signed  by  the  Mayor,  is  therefore  not 
binding  on  uie  city.  (Ang.  &  Aines  on  Corp.  Sec.  277,  and 
cases  there  cited;  Thompson  v.  Schermerhorn^  9  Barb.  R.  162, 
S.  C.  in  Error;  2  SeWen  R.  92.) 

2.  The  advertisement  for  proposals  to  contract  for  furnishing 
the  city  with  gas,  not  having  been  authorized  by  the  Common 
Council,  the  contract  made  is  in  violation  of  the  charter.  (Act 
to  incorporate  the  City  of  San  Francisco,  Art.  VI,  Sec.  7;  Laws 
of  California,  p.  954;  Christopher  v.  the  Mayor,  etc.,  of  New  York, 
13  Barb.  R.  567.) 

3.  The  remedy  of  the  plaintiffs,  if  any,  is  by  assumpsit  on  a 
quantum  meruit.  When  the  contracts  of  a  corporation  not 
illegal,  are  invalid  from  a  defective  execution,  the  corporation 
is  liable  to  the  extent  of  any  benefit  actually  received.  {Bois- 
gerard  v.  The  New  York  Banking  Co,,  2  Sand.  C.  R.  23;  14  Eng. 
L.  and  E.  Rep.  18;  9  Id.  489;  White  v.  Franklin  Bank,  22  Pick^. 
181.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MxTBBAY.    Mr.  Justice  Tebby  concurred. 

We  are  at  a  loss  to  understand  on  what  ground  the  Court 
below  based  its  jud^ent.  The  ordinance  was  a  sufficient 
authority  for  tiie  original  contract,  and  the  confirmation  by  the 
Common  Council,  by  joint  resolution,  was  all  that  was  contem- 
plated.   Had  it  been  the  int>ention  of  the  Council  to  require  a. 
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confirmation  by  ordinance,  they  wonld  donbtless  bo  have  ex- 
pressed themselves,  in  Which  event,  the  approval  of  the  Mayor 
•would  have  been  necessarv.^ 

j    'I'lt  is  no  bar  to  the  plaintiff's  claim  that  it  was  pre-   [192] 
sented  to  the  board  of  examiners;  the  rejection  only 
denied  him  the  privilege  of  funding  it,  but  did  not  destroy  the 
validity  or  impair  the  (^ligation  of  his  contract,  and  his  right  to 
prosecute  it  is  as  perfect  as  it  ever  was. 
Judgment  revexsed,  and  new  trial  ordered. 


GATES  V.  NASH  et  al. 

UWrnotss,  CoicpnxiroT  or. — ^A  defendant  who  has  not  been  served  with 
process  is  not  a  competent  witness  for  his  co-defendants  in  an  action  of 
trespass. 

.pABTt,  WHC2f  OAnifOT  BB  Stbio!kz»  jtbox  Bboobd.—- Wheie  there  was  eri- 
dence  before  the  jury,  connecting  snch  defendant  with  the  trespass: 
Uddt  that  a  motion  by  the  other  defendants  to  strike  his  name  from  the 
record,  was  properly  overmledi 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Gotmiy  of  Sierra. 

Action  of  trespass,  and  application  for  a  perpetual  injunction.' 
The  jury  found  a  verdict  for  the  plaintiff  and  assessed  the  dam- 
ages at  one  dollar.  The  Court  rendered  judgment  for  plaintiff, 
and  granted  a  perpetual  injunction.  The  defendants  moved  for 
a  new  trial,  which  was  overruled,  and  defendants  appealed. 
Two  exceptions  were  taken  by  the  defendants  on  trial.  The 
first  was  to  an  order  excluding  the  testimony  of  C.  Nash, 
named  in  the  record  as  defendant,  but  who  had  not  been  served 
with  process,  by  whom  the  defendants  offered  to  prove  certain 
facts  material  to  the  defense,  and  also  that  three  months  before 
the  commencement  of  this  action  he,  Nash,  had  sold  out  all 
interest  in  the  disputed  premises,  and  had  no  present  interest 
therein. 

The  second  was  to  an  order  overruling  a  motion  of  defendants 
to  strike  the  name  of  0.  Nash  from  the  record  as  a  party  defend- 
ant, on  the  ground  that  he  had  no  interest  with  defendants,  had 
not  been  summoned,  and  had  not  been  connected  with  the  case 
by  plaintiffs'  testimony.  The  motion  to  dismiss  as  to  Nash  was 
not  made,  until  after  defendants  had  introduced  other  witnesses 
to  prove  the  same  facts  offered  to  be  proved  by  him  touching 
the  issue,  and  the  statement  as  settled  W  the  Judge  of  the  Dis- 
trict Court,  shows  that  the  testimony  had  identified  Nash  as  one 
of  those  interested  in  defendants'  claim. 

Stephen  J.  Fidd,  for  AppeUants. 

1.  The  Court  below  erred  in  refusing  to  permit  C.  Nash  to  be 
Bwom  and  examined  as  a  witness  on  behalf  of  defendants. 

h  cited  nartur  t.  Jfe/Stofi^,  8  OtL  579. 
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a  witness,  as  established  by  their  fonner  decisioxis,  is  his  interest; 
and  inasmuch  as  these  defendants  would  not  be  liable  for  con- 
tribution, they  were  competent.  The  next  case  is  that  of  Wake- 
ly  T.  Hart,  6  Binney,  316,  the  facts  of  which  are  Teiy  similar  to 
the  case  in  10  John.,  and  which  is  decided  on  the  authority  of 
that  case. 

In  opposition  to  those  authorities,  we  have  the  universal  role 
of  the  common  law,  as  well  as  the  decisions  of  almost  evexr 
State  in  the  Union.  ^See  Dougherty  y.  Dorsey,  4  Bibb.  207; 
Brown  t.  Howara,  14  John.  119;  Boies  ▼.  GonHing,  10 
[195]  Wendell,  389;  Anderwn^for  *Smiih's  tuse,  ▼.  27m?  Admihis- 
trator  of  John  Brady;  2  Yerger,  297;  Higdon*9  Heirs  v.  Hlg» 
don's  Diviseea,  6  J.  J.  Marahall,  52;  Frear  v.  £ver8tone,  20  Johns. 
142;  Bridges  etal.  ▼.  Armour  et  al.,  6  How.  95;  and  Wolfv,  Finks, 
1  Penn.  St.  439,  in  which  this  doctrme  is  thoroughly  discussed. 
From  an  examination  of  these  authorities,  it  will  be  perceived 
that  the  decision  in  10  Johnson,  and  6  Binney,  have  been  disre- 
garded by  the  Courts  of  New  York  and  Pennsylvania  in  subse- 
quent adjudications,  and  that  the  reason  of  excluding  a  party 
to  the  record,  is  not  on  account  of  interest,  but  on  high  grounds 
of  public  poHcy,  and  to  prevent  the  too  frequent  temptations  to 
perjuiy,  which  otherwise  would  be  offered.  In  the  case  in  1 
Penn.  St.  441,  the  Court  held  that  a  parly-  ''should  not  be  al- 
lowed to  qualify  himself  as  a  witness,  by  avoiding  the  service  of 
the  writ;"  theCourt  further  adds,  that  great  mischief  has  arisen 
by  allowing  plaintiffs  to  become  witnesses,  which  had  become  so 
intolerable  that  they  were  compelled  to  retrace  their  steps.  In 
conclusion,  tiie  learned  Judge  remarks,  ''that  it  is  better  tiiat  a 
just  cause  should  occasionally  be  lost,  than  that  a  temptation 
should  be  offered  to  perjury." 

In  addition  to  what  has  been  said  upon  the  authorities,  we ' 
are  of  opinion  that  the  question  is  settled  by  the  first  subdi- 
vision of  section  392  cd  the  Practice  Act,  wluch  expressly  ex- 
cludes a  pariy  to  the  record  from  testifying. 

The  motion  to  dismiss,  or  strike  Nash  from  the  record,  was 
properly  overruled,  as  there  was  evidence  before  the  jury  con-j 
necting  him  with  the  trespass. 

The  instructions  of  the  Court  were  substantially  correct. 

Judgment  afiSrmed,  with  costs. 


JOHNSON  V.  GORHAM. 

EzEoimoN^EmoT  of,  on  Pbofkbtt. — Under  onr  ttatatef'an  exaeatlon' 
affects  propertT  only  from  the  time  of  the  levy. 

Idx3c.— PisBSOM^ii  t^sopEBTT,  HOW  LEVIED  ON.— Serrice  of  a  copy  of  execu- 
tion, and  notice  of  garnishment  upon  a  third  party,  constitntes  no  lien 
on  property  of  the  debtor  in  his  hands  capable  of  manual  delivery. 

I  Statute  PENAiiTZEs,  bow  BeootbeabiiE.  —  Statutory  penalties  against  a 
Sheriff  are  only  recoverable  when,  by  the  return  of  the  Sheriff,  he  ad- 
mits the  collection  of  the  money,  and  refuses  to  pay  it  over,  and  not 

1.  Cited  IPUma  y.  Br^der,  10  Oal.  460;  OHffin  v.  Snnth,  2  Ney.  37tf . 
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where  his  f ailare  to  pay  oyer  arises  from  his  inability  to  decide  between 
oooJlicting  claims  of  dmerent  execution  creditors. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  opinion  of  the  Court  contains  a  full  statement  of  the 
facts. 

Crockett  &  Page^  for  Appellants 

Elihu  Johnson^  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebby. 
Mr.  Chief  Justice  Mxtbbat  concurred. 

*  From  the  statement,  it  appears  that  plaintiff,  haying  [196] 
Tecovered  in  the  Superior  Court  a  judgment  against  one 
Dockham,  took  out  an  execution  and  placed  it  in  the  hands  of 
defendant,  tirho  was  Sheriff  of  San  Francisco,  with  instructions 
to  levy  on  and  sell  certain  personal  property,  which  was  done, 
and  a  sufficient  sum  of  money  received  to  satisfy  the  plaintiff's 
judgment;  that  after  the  return  day  of  said  execution,  he  de- 
manded of  defendant  the  amount  due  on  his  execution,  and  that 
defendant  refused  to  pay  the  same. 

The  defendant,  af ten  admitting  the  facts  as  above,  alleges  that 
prior  to  the  issuing  of  plaintiff's  execution,  one  Bean  had  caused 
execution  to  issue  against  the  same  defendant,  which  was  served 
on  one  Sibley,  with  notice  that  all  the  property  and  effects  in 
his  hands,  belonging  to  defendant  in  execution,  were  attached; 
that  the  property  sold  under  plaintiff's  execution  was,  at  the 
time  of  said  service,  in  the  hands  of  Sibley,  and  that  the  pro- 
ceeds of  the  sale  were  claimed  by  Bean  under  his  execution,  i 
He  therefore  asks  that  the  Court  will  determine  the  party  en- 
titled to  receive  the  money.  The  Court  rendered  judgment  for 
the  amount  collected,  wi&  twenty-five  per  cent,  damages,  and 
ten  per  cent,  per  month  interest  from  the  date  of  the  demand. 

Under  our  statute,  an  execution  affects  property  only  from 
the  time  of  levy.  (Sec.  217,  Practice  Act.)  Plaintiffs  execu- 
tion having  been  first  levied,  should  be  first  satisfied,  notwith- 
standing there  may  be  another  and  an  older  execution  against 
the  same  defendant  in  the  hands  of  the  Sheriff.  The  service  of 
a  copy  of  execution  and  notice  of  garnishment  upon  a  third 

Earty,  constitutes  no  lien  on  property  of  the  debtor  in  his 
anas,  capable  of  manual  deliveiy.  It  is  clear,  therefore,  that 
plaintiff  was  entitled  to  recover  from  the  Sheriff  so  much  of  the 
proceeds  of  the  sale  as  was  sufficient  to  satisfy  his  judgment. 

The  Court,  however,  erred  in  giving  judgment  for  damages. 
In  Egery  v.  Buchanan^  6  Cal.  53,  this  Court  held,  that  ''statute 
penalties  are  only  recoverable  when,  by  the  return  of  the  sheriff, 
he  admits  the  collection  of  the  money,  and  refuses  to  pay  it 
over.  If  it  were  otherwise,  an  error  of  judgment,  or  even  a 
hesitation  to  decide  between  adverse  claimants,  might  work  the 
.ruin  of  an  honest  ttfid.conscientious  officer/' 
yox..  VI-1^ 
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In  this  oasOi  the  officer  appears  to  have  acted  in  good  faith, 
and  his  faUuie  to  pay  over  the  monej  on  the  request  of  plaint- 
iff, arose  from  his  inability  to  decide  between  the  connicting 
claims  of  plaintiff  and  Bean. 

The  judgment  is  affirmed  as  to  the  amount  collected  on  the 
execution  against  Dockham. 


[197]  *ANDEESON  v.  PABKEB,  kt  al. 

Ejeotmekt,  DENXAiJB  OF  TiTLX. — In  an  action  of  ejectment,  where  the  de» 
fendants  acquired  possession  from  the  tenant  of  plaintiff,  with  a  fnll 
knowledge  of  the  tenancy,  they  are  not  in  a  position  to  deny  plaintiff's 
title. 

1  Etidenox^  wHiiT  SuFPXciBMT  ToEsTABUBH  DXATB  ot  PABTT.^Hearsay  infor- 
mation of  the  death  of  the  ancestor  of  plaintiff,  derired  from  the  imme- 
diate  family  of  the  deceased,  is  6ni&oai«nt»  prima  faeU,  to  establish  the 
fact. 

Plbadino,  BUFFicisirr  Avkbmeiitb  m  Answkb. — The  allegation  of  the  death  of 
plaintiff's  ancestor,  in  a  rerified  complaint,  is  not  sufQciently  contro- 
verted by  the  averment  in  the  answer,  "that  defendant  has  not  suffi- 
cient knowledge  to  form  a  belief,  and  therefore  neither  admits  nor  de- 
nies." 

Yebdiot,  Sutficiekct  of. — A  joint  verdict  against  the  defendants  answering 
and  a  defaalting  defendant,  is  conclusive  against  all  the  defendants, 
when  a  separate  verdict  has  not  been  demanded. 

*  Ihstbucxzon,  wh£k  PxopbbiiZ  Bsfused/-^ Where  theoonnsel  of  a  party »  at 
the  conclusion  of  the  trial,  handed  to  the  Court  fifty-eight  written  in- 
structions, occupying  twenty  pages:  Held,  that  it  was  not  incumbent 
upon  the  Judge  to  stop  the  progress  of  tiial  for  their  examination,  and 
that  they  were  properly  refused. 

JuDQicfiNT,  CLBBioAZi  EsBOKs  Oosbkohid. — A.  mer^  clerioal  error  in  the  judg- 
ment, not  affecting  the  appellant,  can  be  ooxreoted,  and  is  not  ground  for 
reversal. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis-' 
trict. 

Action  of  ejectment^  and  for  damages^  etc. 

The  opinion  of  the  Court  contains  a  statement  of  nearly  all 
the  facts  of  the  case.  The  evidence  of  the  death  of  Cameron 
Anderson,  the  ancestor  of  the  plaintiff,  was  hearsay  evidence, 
derived  from  the  family  of  the  deceased,  and  proof  of  the  fact 
that  they  went  into  mouiming  for  him.  His  death  is  aveired  in 
the  verified  complaint,  and  the  answer  states  that  the  defendants 
have  not  sufficient  knowledge  of  the  fact  to  form  a  belief,  and 
therefore  that  they  neither  admit  nor  deny  the  same.  The  affida* 
vits  for  the  order  of  publication  of  summons  on  defendant 
Parker,  show  that  diligent  search  had  been  made  for  him  by  the 
sheriff,  and  that  he  was  concealing  hims^  to  avoid  service. 
The  order  of  publication  was  for  one  month,  for  which  time  pub- 
lication was  accordingly  made,  and  his  default  duly  entered. 
Of  the  remaining  defendants,  four  in  number,  two  filed  a  dis- 
claimer, and  the  other  two  filed  a  joint  answer^    A  verdict  was 

1.    Cited  Z>uP(m<T.Z>av<«,  80  Wis.  178. 
S.    Cited  Peqpltf  T.  YfOUaiM,  83  Oal.98». 
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entered  in  laTor  of  defendants  disclaiming,  and  a  yerdi£t>  gener- 
ally for  the  plaintiff  against  the  other  defendants,  and  assessing 
the  value  of  the  premises  at  $6,000,  and  the  damages  at  $50  per 
month  for  five  months.  No  separate  verdict  was  demanded  by 
the  defendants  answering. 

There  are  many  points  raised  in  the  briefs  of  the  counsel,' 
not  necessaiy  to  be  reported  under  the  opinion  of  the  Court. 

J.  A.  McDougaU  and  J.  B.   Townsendy  for  Appellants. 

The  service  of  summons  on  Parker,  in  this  case,  was  insufii-  \ 
dent,  for  the  following  reasons,  to  wit: 

1.  If  the  affidavits  on  which  the  order  of  publication  was  I 
made,  tend  to  establish  any  fact,  it  is  that  defendant,  Parker,  > 
is  ' 'absent  from  the  State,"  for  they  do  not  state  that  he  is  in  the  ^ 
State,  or  that  his  residence  is,  or  ever  has  been  in  it. 

*2.    The  order  of  publication  itself,  recites  as  the  only    fl98]  j 
fact,  which  *' appears  to  the  satisfaction  of  the  Court, 
that  "after  due  diligence  to  discover  said  Parker  vjWwn  ike  limUa  \ 
of  this  Staiey  he  is  not  to  be  found." 

3.  The  legal  inference,  therefore,  is  that  he  is  either  a  non- 1 
resident  or  absent  from  the  State,  and  the  necessary  legal  con-  j 
sequence,  that  publication  must  be  made  for  * 'not  less  than  three  j 
months."    (See  Prac.  Act,  sees.  30,  31.) 

4.  But  again,  neither  the  ^.ffidavite  nor  the  order  show  I 
that  the  residence  of  the  defendant,  Parker,  was  unknown  to 
the  plaintiff;  and  except  where  this  is  the  case,  the  service  in  : 
case  of  persons  absent  from  the  State,  is  not  complete  unless ; 
a  copy  of  the  summons  and  complaint  is  deposited  in  the 
post-office,  directed  to  the  person  to  be  served,  at  his  place  of , 
residence."  The  record  shows  no  peiformance  of  this  require- 1 
ment  of  the  statute.  (See  Earthman  v.  Jones,  2  Yerg.  B.  492,  j 
493.) 

5.  That  jurisdiction  of  the  person  of  a  defendant  is  never ' 
acquired  in  such  cases,  except  by  the  most  strict  compliance 
with  the  requirements  of  the  statute,  see  the  following  authori-, 
ties: 

1  Whit.  Pr.  134, 135, 136;  Everison  v.  Thomas,  5  How.  Pr.  • 
R.  45;  Zecherid  v.  Bowers ,  3  Smedes  and  M.  R.,  645;  Chmn  v.  M, 
CarroU,  1  Id.  351;  Voorhies*  Code,  (2d  ed.,)  pp.  127, 128,  129; 
Planters'  Bank  v.  Johnson,  7  Sme.  &  Marsh,  R.  454;  2  Terg.  R. 
492,  493. 

6.  The  affidavits  do  not  show  that  any  summons  for  said 
Parker  has  ever  been^  placed  in  the  hands  of  the  sheriff  to  be 
setved,  or  that  any  efforts  to  find  him  have  been  made,  for  the 
purpose  of  such  service.  (1  Whit.  Pr.  135, 136;  2  Id.  374,  375, 
376;  3  How.  Pr.  R.  416;  Rawdon  v.  Corbin.) 

The  record  must  show  affirmatively  that  jurisdiction  of  the 
person  has  been  acquired.  (See  Prac.  Act,  335,  sees.  150,  203; 
1  Sme.  &  Marsh  R.  368;  3  Id.  645;  7  Id.  454;  9  Id.  622;  3  J.  J. 
Marsh,  R.  105;  2  Yerg.  Tenn.  R.  492,  493.) 

That  a  joint  verdict  against  three  for  the  possession  of  prop- 
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erty  and  for  rents  and  profits,  is  an  entirety,  and  cannot  be  sus- 
tained unless  the  eyidence  supports  it  as  against  all,  is  believed 
to  be  beyond  all  dispute.  {Carpenter  v.  Sheldon,  5  Sandf.  B, 
77;  Richards  &  Finney  v.  Walton,  12  John.  R.  434;  Easton  v.  Calen-- 
dar,  11  Wend.  R.  91;  Saunders  v.  ^aTTis,  5  Humph.  R.  345.) 

And  that,  in  an  action  of  a  mixed  character,  like  the  one  now 
under  consideration,  combining  the  qualities  of  the  action  of 
ejectment  with  that  for  mesne  profits,  where  persons  holding 
separate  possessions  are  joined  in  the  same  action,  the  verdict 
and  judgment  for  possession  and  for  rents  and  profits,  must  be 
se|)arate  against  each,  is  believed  to  be  as  necessary  to  justice  as 
it  is  firmly  established  by  decisions.  (See  Pierce  v.  Mintum,  1 
.Cal.  R.  470;  Sutton  v.  LouisinUe,  5  Dana  R.  28;  8  Ala.  R.  273.) 

8.  M.  Bovoman  and  Edward  Stanly,  lot  Respondents. 
[199]    ^  *This  is  not  such  a  denial  of  the  death  of  Cameron  An- 
derson, as  to  put  the  plaintiff  to  the  proof  of  that  fact. 
It  has  been  so  held  by  all  the  Courts  in  New  York,  where  the 
mode  of  pleading  is  similar  to  ours. 

An  answer  <*  that  the  defendants  had  no  knowledge  or  belief, 
other  than  that  derived  from  the  facts  stated  in  plaintiff's  bill, 
and  that  he  therefore  neither  denies  nor  admits  the  same,  was 
held  insufficient;  for  he  should  either  admit  or  deny,  according 
to  his  best  information,  knowledge,  or  belief."  (Sloan  v.  Little, 
103;  Utica  In»,  Co.  v.  Lynch,  Id,  210;  see  note  in  N.  Y.  Code, 
3d  Paige,  by  Yoorhies,  2d  ed.,  p.  161,  and  cases  there  cited.) 

In  the  case  of  Wood  v.  Stantiala,  3d  Code  R.  p.  152,  a  note  of 
which  will  be  found  at  the  bottom  of  p.  161,  in  Yoorhies'  Code, 
it  was  held:  ''To  say  he  is  ignorant  of  a  fact  set  up,  may  be 
true,  and  yet  the  party  may  have  all  the  knowledge  and  infor- 
mation necessaxy  to  establish,  in  his  own  mind,  perfect  belief  of 
the  existence  of  such  fact.  The  intent  of  the  code  was  to  pre- 
vent such  a  course  of  pleadings,  and  to  compel  parties  who 
might  be  personally  ignorant  of  facts  charged,  to  answer  as  to 
their  information  and  belief." 

''If  a  defendant  intends  to  put  the  plaintiff  to  the  proof  of 
any  fact  alleged  in  the  complaint,  of  which  the  defendant  is 
ignorant,  by  a  qualified  denial  of  such  fact,  the  proper  form  of 
denial  is,  that  as  to  such  fact  the  defendant  has  not  sufficient 
knowledge  or  information  to  form  a  belief,  and  therefore  he 
denies  the  same."  And  such  is  the  rule  laid  down  in  Monell's 
Practice,  2d  ed.,  1st  vol.,  p.  569.  And  such  is  the  obvious  good 
sense  of  the  matter. 

But  the  plaintiff  being  desirous  of  avoiding  all  risk  on  a 
point  of  this  kind,  chose  t(9  make  the  best  proof  of  the  death  of 
Anderson  that  the  nature  of  tiie  case  would  allow.  And  it  is 
respectfully  submitted,  the  proof  admitted  was  admissible  and 
sufficient  to  entitle  him  to  recover. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mueray  concurred. 
This  is  an  action  to  recover  possession  of  the  half  of  a  one 
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hundred  vara  lot  in  San  Francisco,  claimed  by  the  plaintiff  as 
the  heir  of  one  Cameron  Anderson,  who,  it  is  averred,  entered 
into  possession  of  the  lot,  claiming  title  by  virtue  of  a  grant 
from  T.  M.  Leavenworth,  Alcalde  of  San  Francisco. 

From  the  record,  it  appears  that  Cameron  Anderson  had  pos- 
session of  the  premises  by  his  tenant,  until  his  death,  and  that 
afterwards,  it  was  held  by  one  Elston,  as  tenant  of  plaintiff; 
that  Dallam  &  Whitcomb,  with  full  knowledge  of  the  tenancy, 
purchased  from  Elston,  and  took  a  conveyance  of  his  right, 
title  and  interest  in  the  premises;  that  Dallam  &  Whitcomb 
went  into  possession  under  the  purchase  from  Elston,  and 
whilst  in  possession,  sold  and  conveyed  to  Stephen  Parker,  who 
acted  by  Barney  &  Townsend;  that  at  the  time  of  the  sale  to 
Parker,  Barney  &  Townsend,  who  acted  for  him,  were  fully 
informed  of  the  circumstances  under  which  DaUam  &  Whitcomb 
came  into  the  possession  of  the  lot. 

*0n  the  trial  below,  the  counsel  for  defendant  seemed  to  [200] 
have  been  allowed  a  very  great  latitude  in  the  introduction 
of  evidence,  and  as  a  consequence,  the  record  abounds  with 
matter  wholly  foreign  to  the  issue,  and  the  arguments  of  the 
counsel  upon  appecJ  are  addressed  to  many  points  which  have 
no  relevancy  to  the  case,  and  are  not  necessary  to  its  decision. 

In  our  opinion,  it  does  not  matter,  so  far  as  the  parties  to 
this  controversy  are  concerned,  whether  the  land  lies  within  the 
limits  of  the  pueblo  of  Yerba  Buena,  or  whether  Leavenworth 
had  power  to  convey  any  lands  of  said  pueblo.  The  plaintiff 
bases  his  right  to  recover,  not  on  the  validity  of  his  title,  but 
upon  the  fact  of  possession  and  occupation  under  color  of  title. 
The  defendants  having  acquired  possession  from  the  tenant  of 
plaintiff,  (through  Dallam  &  Whitcomb,)  with  a  full  knowledge 
of  the  tenancy,  are  not  in  a  position  to  deny  his  title.  ( Winans 
V.  CJiristy,  4  Cal.  70.) 

This  view  of  the  case  renders  it  unnecessaiy *  to  pass  upon  the 
various  questions,  as  to  the  boundaries  of  Yerba  Buena,  the  au- 
thority of  Leavenworth,  or  the  title  of  Jose  Y.  Limantour — ^who 
is  alleged  in  the  answer  to  be  the  owner  of  the  premises,  unless 
they  belong  to  Stephen  Parker,  or  the  United  States. 

It  is  contended  that  the  Court  erred  in  admitting  hearsay 
evidence  of  the  death  of  Cameron  Anderson.  We  are  of  opinion 
that  hearsay  information  of  the  death,  derived  from  the  imme- 
diate family  of  the  deceased,  is  sufficient  prima  facie  to  estab- 
lish the  fact,  and  was  properly  admitted;  besides,  under  the 
issues,  it  was  not  necessary  to  offer  any  proof  upon  that  point; 
the  complaint,  which  was  verified,  contained  an  averment  of  the 
fact,  which  was  not  sufficiently  controverted  by  the  answer. 
The  forty-sixth  section  of  the  Practice  Act  provides,  that  when 
the  complaint  is  verified,  the  answer  shall  contain  a  specific  de- 
nial of  each  allegation  controverted  by  defendant,  or  a  denial 
thereof  according  to  his  information  and  belief.  The  sixty-fifth 
section  provides,  that  every  material  allegation  which  is  not  so 
denied,  shall,  for  the  purposes  of  the  action,  be  taken  as  true. 
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It  is  contended  that  the  Court  erred  in  refusing  to  set  aside 
the  verdict  as  against  law,  because  it  was  a  joint  yerdiot  against 
defendants,  McCord  and  Etique,  and  Stephen  Parker,  who  had 
not  been  served  with  a  process,  and  who  had  not  appeared  in 
the  action;  and  because  there  was  no  evidence  that  Stephen 
Parker  was  in  possession  at  the  time  of  the  institution  of  the 
suit. 

At  a  former  term,  the  judgment  in  this  cause  was  reversed  on 
this  ground,  the  records  as  filed  containing  no  evidence  of  ser- 
vice on  Parker,  upon  a  representation  that  the  record  in  the 
Court  below  contained  evidence  of  such  service,  which  was 
omitted  in  the  transciipt  filed,  and  that  the  omission  was  not 
discovered  by  the  respondent  until  after  the  submission  of  the 
case,  by  reason  of  the  great  length  of  the  transcript,  which  con- 
tains near  two  hundred  and  fif iy  pages  of  manuscript.  A  re- 
hearing was  granted,  and  leave  given  to  respondents  to  supply 
■  the  omission  by  filing  a  supplemental  transcript,  from 
[201]  which  it  appears,  that  *on  affidavit  of  Edward  StaiUy, 
attorney  for  plamtiff,  showing  that  Parker  concealed 
himself  to  avoid  semce  of  process,  an  order  was  obtained  for 
the  service  on  said  Parker  by  publication. 

The  appellant  now  contends  that  the  affidavit  was  not  suffi- 
cient to  authorize  the  order,  and  therefore  the  Court  acquired  no 
jurisdiction  of  the  person  of  Parker.  This  point  is  not  well 
taken;  the  affidavit  was  amply  sufficient  under  the  thirtieth  sec- 
tion of  our  Practic  Act,  and  the  order  was  properly  made. 

It  is  charged  by  the  counsel  f<»r  the  respondents,  that  the 
omission  in  the  original  transcript  was  intentional,  and  designed 
to  mislead  the  Court  as  to  the  &ct;  and  the  different  positions 
assumed  by  the  appellant  in  the  original  and  supplemental 
briefs,  are  alluded  to  in  support  of  the  charge. 

We  are  very  reluctant  to  believe  that  any  officer  of  this  Court 
would  designedly  endeavor  by  such  means  to  mislead  the  Court, 
and  thus  procure  by  fraud  a  favorable  decision.  Such  a  pro- 
ceeding, if-  shown  to  the  satisfaction  of  the  Court,  would  un- 
questionably result  in  depriving  the  offender  of  an  opportunity 
of  again  misleading  it. 

The  objection  that  the  verdict  was  joint,  is  decided  in  the  case 
of  Winans  v.  Christy,  4  Cal.  70. 

The  only  remaining  question  arises  on  the  refusal  of  the  Court 
to  give  instructions  asked  by  defendant.  It  appears  that  on  the 
conclusion  of  the  trial  below,  which  had  occupied  several  days, 
the  defendant's  counsel  handed  to  the  Court  fifty-eight  written 
instructions,  covering  some  twenty  pages;  upon  this,  the  Judge 
remarked  that  he  hard  then  no  time  to  examine  the  instructions, 
and  therefore  declined  to  give  any  of  them,  but  proceeded  to  in- 
struct the  jury  wiiSiout  reference  to  the  instructions  asked  by 
either  plaintiff  or  defendant.  Some  of  the  instructions  asked,  are 
undoubtedly  proper,  and  would  have  been  given,  except  under 
the  circumstances  of  the  case.  We  think,  if  counsel  desired  that 
,8uch  a  number  of  instructions  should  be  given,  it  was  at  least 
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his  duty  to  have  presented,  them  to  the  Court  before  or  during 
the  a^ument  of  the  cause,  in  order  that  the  Judge  might  have 
artived  aia  knowledge  of  their  contents,  and  be  able  advisedly 
to  give  or  refuse  them.  As  this  iras  not  done,  it  was  not,  we 
conceive,  incumbent  on  the  Ju^gre  to  stop  the  progress  of  the 
oause,  and  keep  i^  jury  in  their  box  until  he  should  be  able  to 
investigate  the  various  legal  propositions  contained  in  the  in- 
structions. 

It  is  objected  that  the  judgment  is  erroneous,  because  it 
awards  restitution  of  iJie  whole  of  the  one  hundred-vara  lot, 
while  the  plaintiffs  only  claimed  tiie  south  half  of  it.  This,  we 
regard  as  a  mere  clerical  error,  which  should  be  corrected;  but 
which,  as  it  does  not  a&ct  the  defendants,  is  no  ground  for 
reversal. 

The  judgment  of  the  Oourt  below  is  a£Brmed  as  to  the  south 
half  of  the  lot,  being  the  premises  described  in  the  complaint. 


♦THE  PEOPLE  V.  LAPUENTE.  [202] 

Cbdonaii  PsAoncBS — ^Ebbob  without  Ikjubt. — L  temporary  suspension  of 
the  trial  of  a  criminal  case,  to  dispose  of  a  motion  in  anolher  cause,  is 
not  an  error  or  even  an  irregularity,  where  the  prisoner's  rights  do  not 
appear  to  have  been  injuriously  affected. 

Idbm. — Retotw  o»  iMWHWyrioKs.— Where  the  evidence  is  not  set  out  in  a 
bill  of  exceptions,  or.other  authentic  form,  the  appellate  Court  will  not 
enquire  into  the  correotness  of  inatKuctions  given  by  the  Court  below, 
considered  as  abstract  questions  of  law. 

Ikdicticent— YxMUB,  HOW  Lad).*— An  indictment,  charging  the  commission  of 
an  offense  at  a  certain  city  and  county,  which  are  within  the  jurisdiction 
of  the  Court,  lays  the  venue  sufficiently. 

Idix. — ^XiMB  or  OFmisB,  how  Ohaboed. — ^Where  the  commission  of  an  of- 
fense is  charged  to  have  been  on  a  pi^cular  day  which  was  anterior  to 
the  finding  of  the  indictment,  there  is  no  necessity  for  the  averment 
that  the  offense  was  eommitted  before  the  finding  of  the  indictment. 

Appeai*  from  the  District  Gouri>  of  the  Fourili  Judicial  District. 

The  defendant  was  indicted  for  murder.  On  his  trial  he  was 
convicted  of  manslaughter,  from  which  sentence  he  appealed. 
The  errors  assigned  appear  in  the  opinion  of  the  Court. 

A.  M.  Hedcpy  for  Appellant. 

W.  T.  Wallace^  Attorney-General,  for  the  People, 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.    Mr.  Justice  Tebby  concurred. 

The  record  in  this  case  contains  two  bills  of  exceptions,  taken 
on  the  trial  and  signed  by  the  Judge. 

The  first  exception  comes  from  tiie  fact,  that  during  the  trial, 
the  Court  below  suspended  the  proceedings  for  a  short  time  to 
dispose  of  a  demurrer  in  another  case.  It  was  not  shown  that 
the  prisoner's  rights  were  injuriously  affected  by  the  temporary 
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intemiption  of  the  trial,  and  tinder  all  the  circumstances  which 
characterize  judicial  proceedings  at  nisi  prius,  so  far  from  con- 
sidering it  error,  we  are  not  disposed  to  regard  it  as  even  an 
irregularity.  The  second  exception  ie  taken  to  the  refusal  to 
grant  a  new  trial  and  the  order  overruling  the  motion  in  arrest 
of  judgment.  These  motions  were  based  upon  matters  occurring 
at  the  trial,  and  the  refusal  of  the  Court  to  give  certain  instruc- 
tions asked  for  by  defendant.  However  erroneous  this  might 
have  been,  it  is  a  matter  which  we  cannot  now  inquire  into,  as 
the  testimony  is  not  set  out  in  a  bill  of  exceptions,  or  in  any 
form  whatever;  neither  are  the  instructions  themselves  so  au- 
thenticated that  they  can  be  considered,  and  we  have  repeatedly 
refused  to  reverse  a  judgment  upon  abstract  questions  of  law, 
where  it  was  shown  that  no  harm  had  resulted  to  the  prisoner. 

The  remaining  objections  go  to  the  sufficiency  of  the  indict- 
ment. 

First,  It  is  said  that  no  venue  is  laid;  the  indictment  pur- 
porte  upon  its  face  to  be  found  by  a  grand  jury  of  the  County  of 
San  Francisco  and  State  of  California;  the  defendant  is 
[203]  described  as  a  citizen  of  the  '^'Ciiy  and  County  of  San 
Francisco,  and  charged  with  the  commission  of  the  crime 
''at  the  said  city  and  county,"  referring  to  the  foregoing  State 
and  County.  Admitting  that  the  indictment  is  technically  in- 
correct in  this  behalf,  the  error  is  cured  by  section  246  of  the 
Criminal  Code  which  provides,  '*  that  the  indictment  shall  be 
sufficient,  if  it  appear  that  the  offense  was  committed  at  some 
place  within  the  jurisdiction  of  the  Courk"  (See  Comp.  Laws, 
454.) 

Second.  It  is  contended  that  the  indictment  is  defective,  be- 
cause it  does  not  allege  the  offense  was  committed  before  the 
finding  of  the  indictment.  It  is  not  necessary  under  our  stat- 
ute that  the  precise  day  should  be  stated,  unless  time  is  of  the 
essence  of  the  offense;  and  a  particular  day  having  been  laid  on 
which  the  offense  is  charged  to  have  been  committed,  anterior 
to  the  finding  of  the  indictment,  there  is  no  necessity  for  an 
averment  that  the  crime  was  committed  before  the  bringing 
of  such  indictment.     (See  Comp.  Laws,  subd.  5,  sec.  454.) 

The  other  objections  do  not  call  for  any  serious  consideration, 
as  they  are  not  supported  by  the  record.  The  indictment  is 
sufficiently  certain;  it  appears  upon  ite  face  to  have  been  found 
by  a  regularly  constituted  grand  jury;  is  properly  endorsed  and 
transmitted  to  the  District  Court  for  trial.  After  a  careful  con- 
sideration, we  can  see  no  reason  for  a  reversal. 

The  judgment  is  affirmed,  and  the  Court  below  directed  to 
carry  the  sentence  into  execution. 


THE  PEOPLE  V.   GAERETT. 

CsaasAj*  Pbooebubb — Depositions  vot  admibsiblb  at  Tbiai<. — A  deposition 
pBk&a  before  an  ezamiDing  magistrate,  on  the  preliminary  examination 
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of  a  person  charged  with  the  oommission  of  a  felony,  is  not  admissible  on 
his  trial.  First — Because  the  magistrate  is  not  aathorized  or  required 
to  take  it;  and  second,  because  taken  before  the  defendant  was  held  to 
answer. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

On  the  trial  of  defendant  under  an  indictment  for  murder,  he 
offered  in  evidence  the  deposition  of  one  Swigert,  taken  before 
the  Recorder  of  Sacramento  City  on  his  preliminaiy  examination. 
As  preliminary  to  the  introduction  of  the  deposition,  defendant 
offered  to  prove  that  Swigert  was  out  of  the  State,  and  that  the 
deposition  was  taken  down  by  question  and  answer,  from  the 
fact  that  the  magistrate  was  informed  that  Swigert  was  about  to 
leave  the  State,  and  that  if  the  defendant  should  be  held  to  an- 
swer, he  would  otherwise  be  deprived  of  the  benefit  of  Swig- 
ert's  testimony;  and  also,  that  the  witness  was  cross-examined 
by  the  district  attorney,  and  that  Swigert  did  in  fact  leave  the 
State  for  the  East,  as  defendant's  attorney  had  stated  he  was 
about  to  do.  The  Court  below  ruled  out  the  preliminary  testi- 
mony as  inadmissible  and  irrelevant,  and  excluded  the 
deposition,  and  defend-*ant  filed  his  bill  of  exceptions  [204] 
thereto.    Defendant  was  convicted  ai^d  appealed. 

Harmon^  Sunderland  and  Stanley,  for  Appellant. 

Defendant  relies  on  the  following  points: 

The  Court  erred  in  excluding  the  deposition  of  Swigert. 

1.  This  deposition  was  taken  in  a  judicial  proceeding  be- 
tween the  same  parties;  the  State  cross-examined  the  witness, 
and  it  is  a  substantial  compliance  with  the  statute.  (See  Com- 
piled Laws,  p.  495,  sec.  5Q2,et86q.^  575; p.  442,  sec.  153;  p.  424, 
sees.  11,  3.) 

2.  The  statute  having  so  far  departed  from  the  common  law 
as  to  allow  depositions  to  be  used  in  criminal  cases,  is  satisfied 
by  a  substantial  compliance  with  its  provisions.  (2  Starkie's 
Nisi  Prius  R.  211,  and  note;  1  British  Crown  Cases,  340;  Starkie 
on  Evidence,  part  4,  p.  486;  Dumford  &  East.,  vols.  3  and  4,  p. 
391.) 

3.  Whenever  a  witness  has  been  examined  and  cross-exam- 
ined, and  then,  at  the  time  of  trial,  is  out  of  the  State,  his 
former  testimony  is  admissible  on  general  principles.  (See  cases 
above  cited,  and  4th  Term  Reports,  290.) 

Sanders  and  Ferguson^  for  the  people. 

The  admission  of  depositions  in  evidence  in  criminal  cases,  is 
in  derogation  of  the  common  law,  and  if  rtot  taken  in  conform- 
ity with  the  statute,  a  deposition  cannot  be  read. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.    Mr.  Justice  Tebby  concurred. 

The  appellant  was  convicted  of  murder.  The  only  error  as- 
signed is  the  exclusion,  on  the  trial,  of  a  certain  deposition  taken 
before  the  Recorder  of  Sacramento  city,  on  his  preliminary  ex- 
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'amination,  before  being  held  to  answer.  The  deposition  was 
taken  upon  notice  to  the  State's  Attorney,  who  was  present  and 
cross-examined  the  witness.  It  is  urged  that  this  is  a  sufficient 
compliance  with  the  statute,  and  inasmuch  as  the  deposition 
was  taken  in  the  coarse  of  a  judicial  inyeetigation  between  the 
parties,  it  was  admissible  as  CTidence  upon  the  final  trial. 

Several  English  authorities  have  been  cited  to  sustain  this  po- 
sition. These  cases  arose  under  a  statute  requiring  examining 
magistrates  to  reduce  the  testimony  of  witnesses  to  writing,  and 
it  was  held  that  such  depositions  might  be  used  on  the  final 
hearing.  These  decisions  differ  from  the  present  case  in  this, 
that  the  law  does  not  direct  the  recorder  to  take  the  depositions 
of  witnesses  on  preliminaiy  examinations,  and  that  the  statute 
of  this  State  permitting  depositions  to  be  read  upon  criminal 
trials,  only  authorizes  such  depositions  to  be  taken  after  the 
prisoner  has  been  held  to  answer.  Proof  by  deposition  was 
unknown  to,  and  is  an  innovation  upon,  the  common  law;  and, 
as  repeatedly  held,  it  is  necessary  that  the  statute  should  be 
followed  strictly. 

The  deposition  in  this  case  was  inadmissible.    First, 
[205]    because  the  '^recorder  was  not  authorized  or  required  to 
take  it;  and  second;  because  taken  before  the  defendant 
was  held  to  answer. 

The  judgment  is  affirmedi  and  the  Court  below  directed  to 
appoint  a  day  fox  executing  the  sentence. 


THE  PEOPLE  V.  LOCKWOOD. 

CBiBONAii  Pbooedubb — ^lM8TB(7onoN8  TO  BB  Mabxkd  AMD  SiOKXD, — In  evety 
criminal  case,  the  instractions  giTen  and  refused  should  be  so  marked 
and  signed  by  the  Judge,  or  they  wiU  not  be  considered  on  questions  of 
error. 

Insictment,  Ebrob  is  Name  not  MiiTEBiAX<.»-In  an  indictment  for  murder, 
an  error  in  the  middle  name  of  the  deceased  is  not  material. 

FoBMKB  AcQurtTAL,  WHEN  siAT  BE  PxjEADED. — Should  the  accused  be  prose- 
cuted a  second  time  for  the  killing  of  the  same  person,  with  the  middle 
name  correctly  inserted,  it  would  be  competent  for  the  defendant  to 
establish  by  eTidence  atftmde,  the  identity  of  the  person,  and  to  plead 
his  former  acquittal  or  conyiction  in  bar. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  appellant  was  indicted  for  the  murder  of  J.  P.  Beatty. 
The  evidence  showed  that  the  name  of  the  deceased  was  J.  T. 
Beatty.  The  defendant  asked  the  Court  to  instruct  the  juiy  that 
unless  the  real  name  of  the  deceased  was  J.  P.  Beatty,  or  that 
he  commonly  went  by  that  name,  they  must  acquit  the  prisoner, 
although  the  jury  might  be  satisfied  that  he  was  guilty  of  the 
murder  of  another  named  person.  The  instructions  are  marked 
*'  refused,"  and  the  jury  found  a  verdict  of  manslaughter,  upon 
which  sentence  was  accordingly  entered. 

Defendant  appealed. 
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No  brief  on  file  for  Appellant. 

Wm,  T.  WaUace,  Attomey-Qeneral,  for  the  People. 

The  opinion  of  the  Court  was  deliyered  by  Mr^  Chief  Justice 
MuRBAY.    Mr.  Justice  Tebbt  concurred. 

The  evidence  taken  on  the  trial  below  is  not  properly  certified 
to  us;  hence  the  only  question  which  we  can  examine  is  the  one 
presented  by  the  judgment  roll,  and  the  instructions  refused  by 
the  Court.  Upon  this  point  we  desire  to  be  understood,  that  in 
every  criminal  case  the  instructions  given  and  refused  should  be 
so  marked  and  signed  by  the  Judge  who  tried  the  cause.  Any 
other  rule  would  enable  the  clerk  to  make  or  certify  errors,  and 
is  too  loose  and  uncertain  a  practice  to  be  countenanced. 

The  instructions  in  this  case  are  simply  marked  refused,  with- 
out the  name  of  the  Judge,  and  for  aught  we  know,  he  may 
never  have  seen  or  passed  upon  them.-  The  propriety  of  this 
rule  of  practice  is  fully  sustained  by  the  decision  in  the 
case  of  De  Johnson  v.  Sepulbeda,  5  Cal.  *149.  We  have  no  [206] 
desire,  however,  to  make  the  prisoner  the  first  victim  in 
establishing  the  rule,  and  only  intimate  it  for  future  purposes. 

Granting,  then,  that  the  instructions  are  properly  before  us, 
they  were  properly  refused.  The  middle  name  was  not  a  part 
of  the  deceased's  name,  and  although  a  person  may  have  more 
than  one  Christian  name,  still  it  vrill  be  sufficient  if  he  be 
charged  or  m^itioned  by  the  first,  as  well  as  his  surname  or 
patronymic;  and  if  upon  the  trial  it  should  appear  that  the 
person  had  a  middle  name,  (as  it  is  commonly  called,)  it  would 
DC  no  ground  for  an  acquittal  or  motion  in  arrest  of  judgment. 
(See  ItoseveU  v.  Crardnier,  2  Cowen,  Bacon's  Abrgt.,  title  Mis- 
nomer; Franklin  and  others  v.  lidmage^  5  Johnson,  Q4k,  and  the 
cases  there  cited.) 

The  only  argument  that  could  be  adduced  in  favor  of  a  con- 
trary rule,  is  that  judgment  in  this  proceeding  would  not  be  a 
bar  to  a  future  prosecution  for  killing  J.  T.  Beatty.  In  such  a 
case  I  apprehend  it  would  be  competent  for  the  accused  to 
established  by  evidence  aliunde  that  tf .  P.  and  J.  T.  Beatty  were 
one  and  the  same  person;  besides  this,  the  prisoner  has,  by  his 
own  motion,  so  amended  the  record  as  to  make  it  conform  to 
the  facts;  and  he  now  stands  convicted  of  killing  the  deceased, 
(whose  proper  name  is  J.  T.  Beatty,)  and  this  conviction  of 
manslaughter  will  bar  a  prosecution  for  murder.  By  this  pro- 
ceeding he  has  protected  himself  so  far,  that  he  has  reduced  the 
offense  charged  from  murder  to  man&daughter,  and  should  be 
bound  by  his  acts  in  the  premises. 

In  addition  to  all  this,  the  statute  requires  that  these  cases 
should  be  disposed  of  on  appeal,  without  regared  to  techni- 
calities. Under  our  system  we  are  disposed  to  regard  the  error 
assigned  as  more  nice  than  substantial. 

Judgment  afi&rmed. 

219 


207  People  r.  Williams;  [Sup.  OU 


THE  PEOPLE  V.  WILLIAMS, 

CbauiEnoe,  SuTFicmiT  Gbocksb  fob.— Where  a  juror  in  a  trial  for  mnrder 
stated  on  his  voir  dirt  that  he  had  expressed  an  opinion  as  to  the  gnilt 
or  innocence  of  the  prisoner,  and  that  sach  opinion,  when  expressed, 
was  without  qualification:  Held,  that  he  was  properly  challenged  by  the 
prisoner,  and  should  have  been  rejected. 

Idem. — ^Exahzm^tioit  of  Jubob — It  is  no  argument  in  fsTor  of  the  ruling  of 
the  Court  oTerruling  the  challenge,  that  the  juroV  did  not  state  whether 
his  opinion  was  for  or  against  the  prinoner.  The  Courts  would  not  per- 
mit a  juror  to  be  questioned  on  that  point. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Calaveras. 

The  appeal  in  this  case  was  taken  by  the  defendant,  who  was 
tried  on  an  indictment  for  murder. 

There  is  but  one  error  assigned,  which  is  stated  in  ihe  opinion 
of  the  Court. 

[207]       *Dudley  db  Adams,  for  Appellant. 

Wm.  T.  Wallace,  Attorney -General,  for  the  People. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Tebbt  concurred. 

On  the  trial  of  this  cause,  one  of  the  jurors  was  asked  if  he 
had  formed  or  expressed  an  unqualified  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  and  answered  that  he  had  ex- 
pressed an  opinion  which  was  not  qualified. 

The  prisoner  objected  to  the  competency  of  the  juror;  the 
objection  was  overruled,  and  the  juror  sworn.  The  Criminal 
Practice  Act  makes  this  a  ground  for  challenge.  The  only  ar- 
gument adduced  to  support  the  ruling  of  the  Court  below  is, 
tiiat  it  does  not  apx>ear  from  the  record  that  the  juror  had 
formed  an  opinion  against  the  prisoner,  and  therefore  he  does 
not  show  that  he  was  injured.  Such  I  apprehend  is  not  the 
rule;  the  adoption  of  this  humane  provision  was  intended  to 
secure  an  impartial  trial,  both  to  the  accused  and  the  State. 

It  would  be  a  mockery  of  lustice  to  permit  persons  to  sit  upon 
a  jury,  who  had  made  up  their  minds  upon  the  issue;  for  one 
party  or  another  woitld  have  to  combat  all  the  influences  of 
pride  of  opinion,  as  well  as  personal  prejudice.  But  the  statute 
having  declared  that  the  expression  of  an  unqualified  opinion 
shall  be  ground  of  challenge,  it  is  not  important  on  which  side 
the  opinion  was  expressed,  and  it  woidd  be  exceedingly  im- 
proper for  a  Court  to  permit  the  jurors  to  be  asked  the  question. 
Such  a  practice  in  times  of  high  popular  excitement,  would 
control  tiie  jury  box  by  an  overwhelming  expression  of  opinion, 
against  which  innocence  would  be  unable  to  contend,  and 
totally  subvert  the  purity  and  independence  of  judicial  proceed- 
ings.   It  is  enough  that  the  law  has  wisely  foreseen  these  con-. 
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sequences  and  provided  against  them,  by  declaring  such  shall 
be  ground  of  chEdlengey  and  that  the  prisoner  has  availed  him- 
,Belf  of  his  rights. 

Judgment  reversed^  and  cause  remanded. 


THE  PEOPLE  V.  JACINTO  AEO. 

'1  Indictment  vob  Mubdxb,  what  to  Contain. — ^An  indictment  must  con- 
tain a  Btatement  of  the  acts  oonstitating  the  offense. 

i'  Idem. — ^Fob  Mubdeb. — An  indictment  for  murder,  charging  that  the  ac- 
cused, on  or  about  a  certain  day,  did  willfuUy,  feloniously,  and  with 
malice  aforethought,  kill,  murder,  and  put  to  death,  a  certain  person, 
with  a  pistol  and  knife,  without  speciiying  further  the  facts  and  the 
manner,  is  bad. 

M0BDBB  A  Conclusion  or  Law.-- -Murder  is  a  conclusion  of  law^  drawn  from 
certain  facts. 

.Idem. — Time  or  Death  to  be  Stated  in  Indictmbnt. — ^In  an  indictment  for 
murder,  the  time  of  the  death  must  be  stated,  so  that  it  can  be  legally 
considered  the  consequence  of  the  felony  charged. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District^  County  of  Plumas. 

*The  defendant  was  tried  and  convicted  of  murder,  on  [208] 
the  following  indictment: 

''Jacinto  Aro  is  accused  by  this  indictment  of  the  crime  of 
murder,  a  felony  committed  as  follows:  The  said  Jacinto  Aro 
did,  on  or  about  the  second  day  of  November,  a.  d.  1854,  and 
before  the  finding  of  this  indictment,  at  or  near  a  place  formerlv 
known  as  the  Bock  River  House,  in  said  county  of  Plumas,  with 
a  Colt's  pistol  and  dirk-knife,  willfully,  feloniously,  and  with 
malice  aforethought,  kill,  murder,  and  do  to  death,  one  (name 
unknown,)  a  Chinaman,  against  the  form  of  the  statute  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State  of 
California."  • 

Defendant  appealed. 

Cole  d  WhiHng,  for  Appellant. 

TFm.  T,  Wallace,  Attorney-General,  for  the  State. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
Murray.     Mr.  Justice  Tebbt  concurred. 

The  record  in  this  case  comes  before  us  in  such  a  loose  and 
imperfect  manner,  that  we  are  unable  to  consider  many  of  the 
errors  assigned  by  the  prisoner's  counsel.  There  is  no  state- 
ment or  bill  of  exceptions,  properly  authenticated,  and  the 
attempted  appeal  upon  the  merits  is  characterized  by  an  igno- 

1.  Cited  Ptople  y.  Hood,  pott  338.    Approved  People  t.  WaUaett  0  CaL  81;  People  T. 
Xloyd,  9  Gftl.  66. 

2,  Cited  People  t.  ^eetenton,  9  CsL  276.    Cosfitmed,  PewU  r,  Myert,  20  C»l.  79.    I)e« 
med.  State  y.  MiUain,  8  Key.  M5. 
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sanee  of  the  former  rulings  of  this  Court,  and  a  reeklessneas  ot 
human  life  r^ffehensihle.in  the  eztceme.     . 

There  is,  however,  one  point  arising  upon  the  judgment  roll 
which  fully  justifies  a  reveraal,.  and  bxl  anrest  of  what  might  oth- 
erwise properly  be  considered  a  judicial  murder.  It  has  been 
erroneously  supposed  by  many  of  the  profession,  that  the 
adoption  of  our  criminal  code  of  procedure  worked  an  entire 
abolition  of  all  the  rules  which  the  wisdom  of-  the  common  law 
had  thrown  around  criminal  proceedings  for  the  safety  of  the 
citizen,  and  that  lite  only  defense  againfii  a  prosecution  is  to  be 
found  in  the  statute.  Such,  I  appraiend,  was  nerer  the  inten- 
tion of  the  legislature;  the  main  object  to  be  obtained  by  them, 
was  the  simplification  of  practice  and  pleading  in  criminal  cases, 
by  removing  the  rubbish  and  unmeaning  technicalities  resorted 
to,  and  invented  by,  the  judges  in  Enghmd;  to  shield  the  ac- 
cused against  the  rigor  of  punishment,  miich;  though  sanctioned 
by  law,  was  relaxed  by  the  humanity  of  the  bench,  and  which, 
so  far  from  accomplishing  the  eod  proposed,  was  found  to  de- 
feat justice,  by  permitting  the  escape  of  the  guilfyy  rather  llian 
protecting  the  innocent.  It  was  against  these,  the  age  and 
reason  of  their  employment  having  long  since  passed  away,  that 
the  statute  was  mainly  directed,  leaving  those  rules  which  were 
founded  in  principle  to  a  great  extent  unchanged. 

There  is  little  or  no  difference  between  the  require-r 
[209]    ments  of  an  indict-^ment  at  common  law,  and  under  our 
statute,  except  in  the   manner  of  stating  the  matter 
necessary  to  be  contained. 

The  indictment  in  this  case  charges  the  accused  with  the  crime 
of  murder,  '*  committed  with  a  Colt's  revolver  and  bowie-knife," 
but  contained  no  description  of  the  offense,  or  statement  that 
the  deceased  came  to  his  death  by  the  wounds  inflicted,  or  the 
day  of  his  death.  i 

Murder  is  a  conclusion  drawn  by  the  law  from  certain  facts, 
and  in  order  to  determine  whether  it  has  been  committed,  it  is 
jiecessary  that  the  facts  should  be  stated  with  convenient  cer- 
tainty: ''for  this  purpose  the  chaiige  must  contain  a  certain 
description  of  the  crime  of  which  the  defendant  is  accused,  and 
a  statement  of  the  facts  by  which  it  is  constituted,  so  as  to  iden- 
tify the  accusation,  lest  the  grand  jury  should  find  a  bill  for  one 
offense,  and  the  defendant  be  put  on  his  trial  in  chief  for  an- 
other." This  is  necessaiy,  so  that  iJxe  prisoner  may  know  of 
what  crime  he  is  accused,  and  have  time  to  prepare  his  defense 
on  the  facts.  It  is  also  necessary  that  the  jury  may  be  warranted 
in  their  finding,  the  Court  in  its  judgment,  and  the  prisoner  be 
protected  against  any  subsequent  prosecution  for  the  siune  of- 
fense. (1  Chitty  Criminal  Law,  170;  WUlis  v.  People,  1  Scam. 
401.) 

The  necessity  of  a  statement  of  the  facts  and  circumstances 
constituting  the  offense  still  exist,  and  is  directly  recognized  by 
the  237th  section  of  the  statute,  which  provides  that  the  indictr 
ment  shall  contain  "  a  statement  of  the  acts  constituting  the 
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offense,"  etc.,  as  well  as  the  precedent  given  in  the  statute, 
which  points  out  how  such  &cts  shall  be  charged.  In  this  par* 
ticular,  at  least,  it  may  be  safely  said  that  our  statute  has  not 
altered  the  common  law;  and  no  one,  I  apprehend,  would  main- 
tain, that  under  the  old  system  of  practice,  either  in  England  or 
the  United  States,  the  allegation  of  a  legal  conclusion^  instead 
of  the  facts  whic^  are  the  predicate  of  a  conclusion,  ever  has 
been  held  sufficient.  In  addition  to  these  views,  it  has  already 
been  stated  that  the  day  of  the  death  is  not  laid,  which  ought  to 
have  been  done,  that  the  Ck>urt  could  be  informed  whether  such 
death  occurred  in  the  time  provided  by  law,  so  that  it  might  be 
legally  considered  as  the  consequence  of  the  assault  or  felony 
charged. 

For  these  reasons,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  Court  below  to  hold  the  pris- 
oner in  custody,  until  a  new  indictment  can  be  found. 


HALLOWEB  v.  HEKLET  et  al. 

.iMasizb,  whjen  Liabls  vob  Ikjubt  to  Sbbvastt. — A  master  is  bonnd  to 
use  reasonable  care  and  diligence  to  prevent  accident  or  injury  to  his 
servant,  in  the  course  of  his  employment;  and  if  he  fails  to  do  so,  he 
will  be  held  responsible  for  the  dainages. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Districts 

This  was  an  action  brought  by  the  plaintiff  for  damages 
for  injuries  ^sustained  by  him  while  carrying  bricks  and  [210] 
mortar  for  the  erection  of  a  building  in  Sacramento,  in 
the  employment  of  defendants,  who  were  building  contractors. 
The  complaint  avers  that  the  defendants  so  carelessly  and  neg- 
ligently erected  the  scaffolding,  used  for  the  laborers  in  the 
erection  of  the  building,  that  it  gave  way  with  plaintiff  upon  it, 
causing  him  to  fall;  by  reason  whereof,  be  sustained  the  injuries 
for  which  he  prays  damages;  and  tiiat  plaintiff  did  not  and 
could  not  know  of  the  imperfections  existing  in  the  scaffolding, 
etc. 

On  the  trial,  the  jury  found  a  verdict  for  plaintiff  for  f  660. 
Judgment  was  entez^  accordingly,  from  which  defendants  ap- 
pealed.   There  is  no  statement  of  the  evidence  in  the  record. 

Crocker  db  Bobinaon,  for  Appellants. 

Long  A  Judah^  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MxTBRAY.    Mr.  Justice  Tsbrt  concurred. 

The  role  of  law  regulating  the  obligation  between  master  and 
servant,  or  contractor  and  workman,  is,  that  the  latter  is  liable 

1.    Commented  cm,  MoOlynn  ▼.  Brodie,  81  CaL  883;  Sailroad  OompcmUt  t»  Tr«66, 12 
Oliie  St.  491. 
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for  all  accidents  occurring  in  the  course  of  the  employment, 
which  are  not  induced  by  the  carelessness  or  improper  conduct 
of  the  employer.  In  other  words,  the  master  is  bound  to  use 
reasonable  care  and  diligence  to  prevent  accident  or  injury,  and 
if  he  does  not,  he  will  be  responsible  for  the  damages.  (4  Met- 
calf.  55;  and  5  Exchequer,  341.) 

liie  jury  in  the  present  case  have  found  by  their  yerdict,  a 
want  of  care  in  providing  a  suitable  and  safe  means  by  which 
the  plaintiff  could  perform  his  labor,  which  fact  was  unknown 
to  him  at  the  time  of  the  accident.  The  testimony  on  which  the 
finding  was  based,  has  not  been  sent  up.  We  cannot  inquire 
into  the  propriety  of  the  verdict. 

Judgment  affirmed. 


THE  PEOPLE  V.  KELLY. 

I:a>TOiiCENT  FOB  MuBDXB,  SiTFFioxENCT  OF. — ^tJnder  our  statnte,  an  indictment 
for  murder  need  not  state  the  time  when  the  crime  was  committed,  ex- 
cept that  it  was  before  the  finding  of  the  indictment,  and  within  one 
year  and  a  day  before  death  ensued  from  the  wound  or  assault. 

^  Idlm. — ^Undkb  Wbono  Namk. — The  two  hundred  and  seventy-third  section 
of  the  Criminal  Code,  directing  that  where  the  accused  is  indicted  under 
a  wrong  name,  and  he  gives  his  true  name  when  arraigned,  it  shall  be  so 
entered  on  the  minutes,  and  the  prisoner  tried  under  his  true  name,  is 
not  in  violation  of  article  I,  section  8,  of  the  Constitution. 

1  Idem. — The  Constitution  directs  that  the  accused  shall  be  presented  by  in- 
dictment, not  the  accused  by  his  true  name,  but  the  person  himself, 
leaving  the  precise  form  or  words  to  be  determined  by  the  Legislature. 

^  Idem. — Obj£OI  of  Namb  in  Iitdxctmbbt. — Under  our  statute,  the  only  object 
of  a  name  in  the  indictment,  is  to  identify  the  party,  and  in  this  respeot 
there  is  no  difference  between  a  Christian  name  and  a  surname. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict. 

[211]  *The  defendant  was  indicted  for  murder,  under  the 
name  of  '*  Stewart  Kelly,"  by  the  grand  jury  of  El  Dorado 
County.  On  his  arraignment  he  declared  his  true  name  to  be 
William  Stewart  Kelly,  which  name  was  ordered  to  be  inserted 
in  the  record.  The  indictment  accxises  the  defendant,  and  two 
others,  in  the  usual  formal  language,  of  committing  the  crime, 

by  assaulting  and  wounding  one  Howe,  on  the day  of , 

1855,  by  shooting  him  with  a  gun,  inflicting  a  wound,  of  which 
said  Howe  instantly  died.  On  motion  of  defendant,  the  venue 
was  changed  to  Sacramento  County,  where  the  cause  was  tried. 
Defendant  was  convicted,  and  appealed. 

Edwards  <&  English,  for  Appellant. 

1.  Our  statute  authorizes  no  substantial  relaxation  of  the 
strictness  formerly  required  in  criminal  pleadings.  Except  in 
matters  of  form,  no  departure  from  the  ancient  practice  was  in- 

1.    Cited  People  t.  Dick,  37  Gal.  280;  StaU  y.  Buna,  8  Nov.  356;  Braxier  t.  Tht  State,  4i 
Ahi.  390;  sui&clency  of  iDdictmeiit,  State  y.  Blliot,  84  Tex.  lAl. 
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tended.  The  prcmaiong  of  the  statnte  and  the  rules  of  the  com* 
mon  law  are  Bubstantially  the  same.  (Oompiled  Laws,  Sec.  463, 
pp.  237,  289;  Id.  Sec.  454,  pp.  244-6^;  Id.  Sec.  459,  p.  283;  Id. 
Sec.  479,  p.  442;  5  Bacon's  Abr.  68,  70,  72,  79,  80;  2  Hal.  Hist. 
P.  0.  179.) 

The  omission  at  the  day  and  month  of  the  commission  of  the 
offense  is  fatal  to  the  indictment,  both  at  common  law  and  under 
the  statute.  (1  Chit.  Or.  L.  219-'20;  Lester  y.  The  State,  9  Mo. 
B.  666;  Enoin  v.  The  Stale,  13  Mo.  B.  306.) 

2.  The  prosecution  against  Willian  Stewart  Kelly,  upon  the 
indictment  against  Ste^mirt  Kelly,  without  reference  in  the  sub- 
sequent proceedings  to  the  name  in  the  indictment,  and  without 
the  averment  of  any  excuse  for  not  giving  the  true  name,  was 
erroneous.    (Compiled  Laws>  Sec.  454,  p.  246;  Id.  Sec.  458, 

pp.  278-4;  Bex  v.  Walker,  3  Comp.  B.  264;  Bex  v. ,  1  Buss. 

&  Byan,  485;  Bex  v.  Bobimon,  1  Holt,  595;  1  Chit.  Cr.  L.  202;  5 
Johns.  B.  84.) 

If  sections  273  and  274^  whidh  have  been  cited,  are  to  be  con- 
strued adversely  to  our  positions,  then  we  insist  that  they  are 
wholly  imconstitutional.  We  argue  that  the  defendant  could 
only  have  been  lawfully  tried  upon  an  indictment  regularly 
found  by  a  grand  jury,  and,  as  found  by  them,  that  it  could  not 
be  amended,  either  in  fact  or  in  effect,  by  aziy  order  or  orders  of 
the  Court;  and  that  if  it  has  been  amended,  either  directly  or 
indirectly,  then  the  defendant  has  been  tried  upon  an  indict- 
ment different  from  that  found  against  him.  (State  Const.  Art. 
I,  Sec.  8.) 

The  doctrine  of  an  aliaedictuB  cannot  be  invoked;  for  it  has  no 
application  to  a  Christian  name,  and  the  prosecution  is  t»  be 
held  strictly  to  the  name  in  the  indictment.  (1  Chit.  Cr^L. 
202-3;  The^Staiey.  MoBride,  16  Mo.  239.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MtrntLAr.    Mr.  Justice  Tssinr  concurred. 

The  defendant  was  indicted  by  the  name  of  Stewart 
Kelly.  On  the  ^arraignment  the  Court  instructed  him,  [212] 
that  if  he  was  not  indicted  by  his  true  name,  he  might 
then  give  it,  which  he  accordingly  did,  as  William  Stewart 
Kelly.  This  name  was  entered  upon  the  minutes  of  the  Court, 
in  conformity  with  the  two  hundred  and  seventy-third  section  of 
the  Criminal  Code,  ^Comp.  Laws,  246.) 

It  is  contended  tnat  we  indictment  is  wholly  insufficient — 
first,  because  no  time  or  express  day  is  laid  on  which  tiie  offense 
was  committed.  It  is  not  necessary,  tmder  our  statute,  that  the 
precise  day  should  be  stated,  except  where  time  is  a  material 
ingredient  of  the  offense.  At  common  law  it  was  necessary 
that  more  certainty  should  be  observed,  for  a  reason  whidi  does 
not  exist  at  the  present  day»  viz. :  to  ascertain  on  what  day  a 
forfeiture,  if  any,  occurred;  but  in  cases  of  miuder,  in  which  the 
Statute  of  Linutation  does  not  bar  the  prosecution,  it  will  be 
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Bufficient,  at  least  under  the  Criminal  Code  of  this  State,  if  it 
appear  that  the  crime  was  committed  before  the  finding  of  the 
indictment,  and  that  the  death  happened  within  a  year  and  a 
day  from  tiie  commission  of  the  assault  or  inflicting  the  wound. 
It  is  said  that  the  allegation  of  time  is  requisite  to  ascertain  the 
day  of  the  death,  and  also  to  enable  the  prisoner  to  prepare  his 
defense.  In  reply,  it  may  be  asked,  with  much  pertinence,  how 
the  prisoner  is  to  be  benefited  by  such  allegation,  when  it  is 
admitted  that  the  prosecution  would  not  be  confined  to  the 
precise  day,  as  laid. 

The  statute  provides  that  the  indictment  shall  be  sufficient  if 
it  shall  appear  that  it  was  found  after  the  crime  was  perpetrated. 
In  this  case  it  is  chazged  that  the  murder  was  committed  in  the 
year  a.  d.  1855,  before  the  finding  of  the  indictment,  in  the 
county  of  El  Dorado,  etc.,  and  that  the  deceased  then  and  there 
instantly  did  die.  Upon  this  point  we  are  dear  that  the  allega- 
tions are  sufficient. 

The  second  error  assigned  is,  that  the  defendant  was  indicted 
by  the  wrong  name,  *'  Stewart,"  being  his  middle  name,  and  in 
law  no  part  of  his  name,  in  fact.  At  the  present  day  names  are 
but  sounds  to  designate  particular  individuals,  although  there  is 
no  doubt  but  anciently  they  conveyed  a  distinct  meaning.  For- 
merly it  was  held  that  the  surname  need  not  be  stated,  and  the 
Christian  name  was  required  to  be  stated,  out  of  regard  for  the 
religious  ceremony  of  baptism.  A  person  having  received  a 
name  at  his  baptism,  was  not  at  liberty  to  change  it;  and,  al- 
though he  might  assume  another  at  his  confirmation,  still  this 
did  not  dispense  with  the  first;  hence  it  was  held  that  the  Chris- 
tiantname  must,  in  all  cases  when  known,  be  stated. 

There  was  another  rule,  however,  allowing  a  party  to  be  in- 
dicted as  unknown,  as  well  as  to  permit  a  party  to  be  designated 
by  any  name;  and  if  on  the  trial,  it  appeared  that  the  name  by 
which  the  party  was  indicted  was  not  his  true  name,  but  that  he 
was  commonly  known  by  such  name,  it  was  held  not  to  be  error.. 

The  older  law  books  are  full  of  refined  distinctions  on  the 
subject  of  misnomer,  but  it  is  perhaps  only  necessaiy  to  state 
that  the  same  religious  reasons  arising  from  the  performance  of 
a  Christian  ceremony  or  duty,  which  in<Kiced  the  rigid 
[213]  adherence  to  this  rule  in  England,  are  ^not  recognized  by 
any  law  existing  in  the  United  States;  that  they  are  part 
of  a  system  which  has  never  been  adopted  by  us;  and,  second, 
that  even  at  common  law,  misnomer  could  only  be  taken  advan- 
tage of  by  plea  in  abatement — the  effect  of  which  was  simply  to 
remand  the  prisoner  until  another  indictment  was  found,  and 
was  cured  by  pleading  over,  or  verdict. 

Our  statute  has  evidently  attempted  to  avoid  the  delay  and 
expense  necessarily  atten(£ng  the  old  system,  by  allowing  the 
true  name  to  be  substituted  on  the  trial,  and  the  case  to  pro- 
ceed in  the  name  so  given;  and  in  this  innovation,  we  think  the 
Legislature  has  displayed  great  wisdom. 

It  is  contended,  however,  that  the  proceedings  in  this  case 
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were  not  had  in  conformity  "with  the  statute.  If  such  is  the 
fact,  it  does  not  appear  from  the  record.  In  this  connection  it 
is  proper  to  state,  that  no  evidence  or  instructions  have  been 
sent  up,  and,  for  aught  we  Imow,  it  may  have  appeared  on  the 
trial  that  **  Stewart  Kelly,"  was  the  name  by  which  the  prisoner 
was  commonly  known;  and  that  the  Court  properly  instructed 
the  jury  upon  such  CTidence. 

But  it  IS  contended  that  the  two  hundred  and  seyenty-third 
section,  before  referred  to,  is  unconstitutional;  in  other  words, 
that  the  accused  was  entiUed  to  a  presentment  by  a  grand  jury 
before  he  could  be  legally  put  on  his  trial;  that  an  indictment 
against  ''  Stewart  Eelly"  is  not  an  indictment  against  ''Wm. 
Stewart  Eelly,"  and  that  in  ordering  the  true  name  to  be  inserted 
upon  the  minutes,  the  Court  altered  the  indictment  in  a  mate- 
rial part,  and  the  defendant  was  arraigned  and  tried  practically 
upon  an  indictment  found  by  the  Court.  In  the  first  place,  the 
indictment  was  not  altered,  mit  tibe  proceeding  was  made  to  con- 
form to  the  proof,  precisely  as  it  would  have  been  competent, 
had  a  party  failed  to  plead  in  abatement,  and  his  true  name  been 
disclosed  upon  the  tried.  Admitting  that  tibe  section  is  uncon- 
stitutional, the  defendant  has  failed  to  take  advantage  of  the 
misnomer  by  plea  in  abatement,  and  under  the  rule  before 
stated,  is  concluded.  But  we  are  satisfied  that  the  section  is 
not  unconstitutional.  As  before  stated,  names  are  but  sounds 
to  designate  particular  individuals,  and,  as  such,  are  employed 
to  describe  the  person  charged  with  the  crime.  That  clause  of 
the  Constitution  which  provides  that  no  citizen  shall  be  held  to 
answer  any  criminal  charge,  except  upon  a  presentment  by  a 
grand  jury,  was  intended  to  provide  that  the  individual  charged 
should  be  first  indicted,  not  (by  the  language  of  the  section)  by 
his  title  name,  but  the  party  shall  be  indicted  or  presented  by  a 
grand  jury,  and  the  use  of  the  name  is  only  designed  to  identify 
the  person.  Of  what  consequence  is  it,  at  the  present  day, 
whether  the  accused  be  charged  by  one  name  or  another,  except 
to  identify  his  person,  unless  it  be  that  he  mav  not  be  put  on 
his  trial  a  second  time,  by  a  different  name,  for  the  same  of- 
fense, a  consequence  which  is  easily  avoided  by  plea,  or  giving 
his  true  name  on  his  arraignment. 

The  Constitution  directs  that  the  accused  should  be  presented 
by  indictment;  not  the  accused  by  his  true  name,  but  the 
party  or  person  '^'himself.  As  to  what  shall  constitute  [214] 
matter  of  abatement,  or  the  form  or  precise  words  of  the 
indictment,  the  Legislature  are  wisely  left  to  determine.  Take, 
as  an  example,  the  present  case.  The  prisoner  was  in  custody; 
the  grand  jury  attempted  to,  and  did  indict  him.  There  is  no 
pretense,  that  he  and  Wm.  Stewart  Kelly  are  not  one  and  the 
same.  So  far,  then,  as  the  individual  is  concerned,  he  has  no 
cause  of  complaint;  for  he  cannot  deny  that  he  has  been  in- 
dicted, although  by  a  wrong  name,  whiidi  the  law  declares  shall 
not  vitiate  the  indictment. 
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The  affidavit  f ot  a  contmtxance  was  insufficient,  and  the  appli* 
cation  properly  denied. 

Jud^nent  affirmed,  and  the  Court  below  directed  to  cany  the 
aeatence  into  execution. 


THE  PEOPLE  V.  EOBEETS. 

Shbbut,  AFPonmosn  bt  Goxnmr  Jxtdoi.— Though  the  ftppointment  of  a 
Bheriff  by  a  county  judge  was  void,  yet  the  acts  of  ftoch  dierifl^  as  a  d« 
fatAo  offioer,  are  good. 

Obamd  Jubob,  QirAZJFHunoH  or.^The  dedamtion  of  a  grand  juror  that  he 
is  a  natnraliied  citizen,  should  be  received  by  the  Oonrt  as  yrima  facif 
tme,  and  proof  thereof,  by  actoal  production  of  the  papers,  is  unnec- 
eesary. 

1  Gbamd  Jubt,  how  OoaiP0flBD.-*A -grand  jury  must  be  composed  of  not  less 
than  seventeen,  all  of  whom,  howerer,  noed  not  be  present  at  the  find- 
ing of  an  indictment,  provided  that  twelve  conoor  in  finding  the  indict- 
ment. 

'  Idem. — ^Ezos^noifB  to  PAinEti.^-Where  the  prisoner  was  present  at  the 
empaneling  of  the  giand  jury,  and  chaUen^^  particular  jurors,  and 
his  challenge  was  overruled,  and  he  was  incUctea  for  murder,  and  the 
cause  was  transferred  for  trial  to  the  District  Court,  it  is  too  late  to  ex- 
cept to  the  whole  panel.  His  exceptions  should  have  been  urged  in  the 
Court  of  Sessions. 

Idem. — Fobbman. — The  fact  tiiat  the  appointment  of  a  foreman  of  the  grand 
jury  was  not  entered  on  the  minutes  of  the  Court  is  not  material,  where 
.    the  indictment  is  endorsed  by  the  foreman  and  returned  to  the  Court. 

Instructions,  how  Dbavtn. — ^Instructions  in  civil  and  criminal  trials  should 
be  drawn  with  some  slight  reference  to  the  case  as  made  by  the  evi- 
dence. 

EvmsNOB  ov  OBABACTEB.-w.£videnoe  of  character  ean  only  be  considered  in 
relation  to  the  particular  crime  charged  in  cases  where  the  guilt  of  the 
accused  is  doubtful. 

MiXicE — ^Pbovince  of  Jubt. — It  is  the  duty  and  province  of  the  jury  to  draw 
the  inference  of  express  malice  from  the  facts  and  circumstances  of  Ihe 
cose,  and  the  Conn  properly  refused  to  instruct  the  jury  that  there  was 
no  evidence  of  express  mahoe. 

iKSiBucnoNS,  WHEN  MAT  BE  BxTusED.— The  Court  may  properly  refuse  in- 
structions, which,  though  technically  correct,  have  no  application  to 
the  case  as  made  by  the  evidence,  and  might  tend  to  mislead  the  jury. 

Appeal  from  the  Distiict  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Yolo. 

The  facts  and  errors  assigned  are  generally  stated  in  the  opin- 
ion of  the  Court.  The  evidence  shows  that  the  prisoner,  hav- 
ing a  verbal  dispute  with  his  partner,  the  latter,  in  answer  to  an 
abusive  epithet  applied  to  him  by  the  prisoner,  replied,  "I  am 
as  white  as  you  are,"  or  similar  words;  whereupon  the  prisoner 
seized  a  knife  and  stabbed  him,  inflicting  three  severe  wounds, 
of  which  he  died  in  a  few  minutes.  The  defense  does  not  in 
any  way  contradict  the  evidence,  but  proves  that  after  the 
killing,  the  prisoner  had  a  slight  cut  or  bruise  on  his  right 

1.    Approved  PeopUv.  Butler^  8  Cal.  439;  cited  Pwplt  v.  Oatemood^  M  Oal,  148. 
9.    Cited  PtopU  v.  March,  6  Cal.  647;  PtvpU  v.  Bnt,  89  Cal.  691;  People  v.  William*,  4S 
Cal.  3ol ;  PeopU  v.  Coffman,  24  Gal.  234. 
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*band,  and  also  proTes  by  a  atimber  of  'witnesses,  pxis-    [215] 
oner's  character  for  peace  and  quietness  to  be  good. 

The  sixth  instrnction  asked  by  defendant,  and  refused  by  the 
Court,  was:  **  If  the  juiy  believe  the  defendant  guilty  of  mur- 
der or  manslaughter,  but  have  a  doubt  as  to  which  offense  he  is 
guilty,  they  should  find  him  guilty  of  the  less  offense,  and  if  the 
jury  beliere  the  offense  is  not  murder,  and  have  any  reasonable 
doubt  as  to:  whether  it  is  manslaughter  or  justifiable  homicide^ 
it  is  their  duty  to  find  a  vexdict  of  not  guilty." 

Foote^  Bobinson  A  Heard,  for  Appellant. . 

W.  T.  Wallace^  Attorney-General,  for  the  People^' 

.   The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebbt  concurred. 

The  appellant  was  indicted  and  eonticted  of  the  crime  of 
murder. 

The  first  enor  assigned  is,  that  the  indiotnent  was  not  found 
by  a  lawfully  constituted  gvand  juiy« 

To  supx>ort  this  prox>osition,  it  is  alleged — First:  That  the 
sheriff  who  partieipat^  in  the  drawing  of  the  jury,  was  ap- 
pointed by  the  Judge  of  the  Coimiy  Court;  admitting  this,  and 
tiiat  such  appointment  was  void,  still  his  acts  as  a  de  fcusU>  of- 
ficer were  good.  This  principle  is  too  old  to  require  argument 
or  authority. 

Second :  It  is  said  that  incompentent  persons  were  alk)wed  to 
sit  upon  the  jury;  that  it  was  •composed  of  less  than  seventeen 
persons,  by  reason  of  the  ]nLeomx)etenc5y  of  one  of  them,  and  that 
less  than  seventeen  concurred  in  finding  the  indietment. 

In  the  case  of  th^  People  v.  Breehmd,  anbe  96,  the  question 
arose  as  to  the  same  juror  whose  oompc^ieney  is  now  attacked, 
and.it  was  held  that  the  declaration  of  a  juror  that  he  vras  a 
naturalized  citizen,  should  be  received  by  the  Court  as  prima 
facie  true,  so  as  to.  sux>erBede  the  necessity  of  proof  by  the  actmd 
production  of  his  papers.  The  coimsel  for  uie  prisoner,  how- 
ever, admitting  the  prindple,  seems  to  think  that  we  did  not 
pass  upon  the  sufficiency  of  the  declaration  of  the  fact  as  di^ 
closed  by  the  records  It  is  not  our  practice  in  determining  a 
cause,  to  pursue  a  synthetical  mode  of  reasoning;  the  majors  m*- 
clude  the  minors,  and  when  we  held  that  the  declaration  of 
naturalization  was  sufficient  evidence,  we  necessarily  determined 
that  such  declaration  appeiMred  upon  the  record  before  us.  This 
necessarily  disposes  of  the  objection,  that  less  than  seventeen 
persons  composed  the  grand  lury,  by  reason  of  one  being  in- 
competent, and  brings  us  to  the  consideration  of  the  question, 
whether  all  of  the  seventeen  should  be  present  and  deliberate 
at,  or  on,  the  finding  of  an  indictment. 

It  may  be  as  well  in  passing,  to  observe  that  the  fact  nowhere 
appears,  that  less  than  seventeen  persons  were  present  in  the 
jury  room  at  the  time  of  finding  this  indictment,  notwithstand- 
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ing  a  somewhat  unwairantable  latitude  allowed  to  the 
[216]  defendant  to  establish  this  fact;  so  that  ^the  decision  of 
this  question  might  be  uncalled  for,  were  it  not  for  the 
desire  which  we  feel  to  settle  the  point,  so  as  to  prevent  further 
doubt  on  the  subject,  as  weU  as  to  throw  obstacles  in  the  way  of 
frivolous  appeals  in  such  cases. 

The  statute  provides,  ''that  if,  of  the  persons  summoned,  not 
less  than  seventeen  nor  more  than  twenty-three  attend,  they 
shall  constitute  the  grand  juir,"  and  that  the  concurrence  of 
twelve  shaU  be  necessary  to  nnd  an  indictment.  In  order  to 
sustain  the  construction  contended  for,  the  decision  of  this 
Court  is  invoked  in  the  case  of  the  People  v.  Au  Chung,  in  which 
it  was  held  that  the  Court  of  Sessions  could  not  be  holden  with- 
out the  presence  of  the  Counly  Judge  and  two  associates.  The 
language  of  the  Constitution  differs  from  the  provision  of  the 
statute  above  quoted,  in  this,  that  it  provides  tlutt  the  ''  County 
Judge  and  two  justices,  etc.,  shall  hold  Courts  of  Sessions,"  not 
that  the  Court  shall  be  constituted  by  the  election  or  appoint- 
ment of  a  certain  number  of  officers,  but  that  a  certain  number 
shall  hold  said  Court,  t.  e,  shall  be  present  and  participate  in  the 
proceedings. 

But  abandoning  any  attempt  to  refine  upon  the  difference  of 
the  language  in  the  two  cases,  upon  an  examination  of  other 
provisions  of  the  statute,  we  are  irresistibly  led  to  the  conclu- 
sion that  it  was  not  the  intention  of  the  Legislature,  that  all 
seventeen  of  the  jury  should  be  actually  present  in  every  case. 
This  conclusion  is  drawn — First:  From  the  provisions  already 
quoted,  that  the  concurrence  of  twelve  shall  be  necessary. 
Second:  From  a  provision  excluding  any  individual  juror  from 
a  participation  in  the  deliberations  of  the  body,  who  is  a  wit- 
ness, etc.,  which  in  cases  of  a  jury  of  only  seventeen  would 
throw  out  every  indictment.  Third:  From  tiie  rule  adopted  in 
other  States;  and,  Fourth:  From  the  manifest  inconvenience 
which  would  arise  in  every  case,  where  after  the  empaneling  of 
the  jury,  one  of  the  niunber  was  temporarily  absent,  from  indis- 
position or  other  causes. 

In  construing  statutes,  it  is  proper  that  some  intelligence  and 
foresight  should  be  accorded  to  the  Legislature,  and  it  is  the 
dut^  of  the  Court  to  give  such  a  construction  as  will  best  carry 
their  design  into  effect,  unless  overruled  by  some  authoritative 
and  controlling  principle  of  law.  In  addition  to  what  has  been 
already  said  upon  this  question,  the  challenge  to  the  panel  was 
properly  overruled;  the  prisoner  was  present  at  the  empaneling 
of  the  jury,  and  might  have  challenged  the  panel  for  causes  set 
forth  in  the  statute;  instead  of  which  he  chose  to  except  to  in- 
dividual jurora,  and  after  such  exceptions  were  overruled,  then 
to  except  to  the  whole  panel.  The  exceptions  now  urged  should 
have  been  taken  before  the  Court  of  Sessions,  and  it  is  too  late 
to  urge  them.     (See  People  v.  Freeland,  before  cited.) 

The  next  error  assigned  is,  that  no  foreman  of  the  grand  jury 
was  appointed,  and  as  a  corollary,  that  the  witnesses  before  the 
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ixxrj  W6I6  not  sworn  (the  law  requiring,  or  permitting,  them  to 
Ibe  sworn  by  the  foreman).    It  is  not  usaal  m  all  cases  to  enter 
the  appointment  upon  the  minutes  of  the  Court,  although  un- 
doubtedly the  bett^  practice  would  require  it.    The  in- 
dictment is  endorsed  by  the  foreman,  returned  Ho  the    [217] 
proper  Oourt,  properly  filed  and  transmitted;  it  is  suf- 
ficient under  the  statute,  and  more  accurately  dr&wn  than  nine 
tenths  of  those  that  come  before  us  for  inspection,  and  this  view 
of  its  sufficiency  disposes  of  seyeral  immaterial  points,  which 
will  jtistify  the  remark  of  the  Attorney-General  on  the  argu- 
ment, that  **  the  prisoner  seems  to  have  been  anxious  to  tiy  any 
issue  other  than  that  of  his  guilt  or  innocence." 
.    The  admission  of  one  of  the  witnesses  to  explain  his  eyidence, 
after  he  had  once  testified,  under  the  circumstances,  can  hardly 
be  called  an  irregularity,  much  less  a  serious  ground  of  error. 

This  brings  us  to  the  consideration  of  the  propriety  of  the 
instructions  given  and  refused  by  the  Court  below.  The  record 
discloses  the  fact  of  the  homicide,  and  there  is  no  contradiction 
in  the  testimony;  no  sufficient  provocation  was  shown  upon  the 
trial  even  to  reduce  the  crime  to  manslaughter.  The  only  de- 
fense seems  to  be  a  speculative  one;  that  the  defendant  wrested 
the  knife  from  the  hands  of  the  deceased,  and  stabbed  him  in 
self-defense;  and  this  is  not  supx>orted  by  one  scintilla  of  evi- 
dence, other  than  at  the  time  the  killing  took  place,  one  of  the 
witnesses  observed  a  scratch,  or  cut,  on  the  knuckle  of  the 
prisoner,  which  was  bleeding;  whether  cut  by  himself  in  the 
scuffle,  or  not,  no  one  knew  or  pretended  to  say.  So  trifling  a 
circumstance  is  scarcely  a  sufficient  pretext  for  eliminatingtiie 
whole  criminal  code;  and  instructions  in  civil  and  criminal 
trials  should  be  drawn  with  some  slight  reference  to  the  ease 
made  by  the  evidence.  In  this  connection,  it  is  proper  to  state 
that  the  charge  of  the  judge  was  correct,  and  covered  £he  facts 
as  weU  as  the  law  of  the  case. 

The  instructions  asked  by  the  prisoner's  counsel  were  properly 
refused,  first:  Because  many  of  them  were  not  pertinent;  and 
second,  because  others  were  erroneous. 

The  instructions  as  to  the  character,  as  well  as  those  upon 
the  subject  of  malice,  were  correctly  refused  under  the  former 
ruling  of  this  Court,  in  the  case  of  the  People  v  MUgaie,  6  Cid. 
127,  in  which  many  of  the  questions  now  imder  consideration 
were  reviewed  and  determined.  The  refusal  of  the  Court  to 
give  the  sixth  instruction  asked  by  the  defendant's  counsel,  is 
also  assigned  as  error.  While  the  instruction  may  be  techni- 
cally correct  in  law,  it  had  no  application  to  the  facts.  The 
law  of  murder  and  manslaughter  had  been  defined  to  the  jury, 
their  attention  drawn  to  the  distinction,  and  their  duty  enjoined 
upon  them,  in  determining  the  precise  grade  of  crime.  There 
was,  certainly,  no  proof  to  reduce  the  crime  below  manslaughter; 
besides  all  this,  so  far  as  we  can  perceive,  no  injury  has  resulted 
to  the  prisoner  from  the  refusal  to  give  the  charge,  as  they  have 
found  him  guilty  of  the  highest  offense. 
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'  The  second  instraeiion  asked  foi^  that  '/  there  was  no  evi- 
dence of  express  malice  in  the  case/'  was  properly  denied — ^first: 
Because' the  Constitatioix  forbids  such  instructions;  and,  second, 
because  tiie  facta  and  circumetanoea..of  the  killing  were  before 
the  jurp-,  and  it  was  their  duty  and  proTinoe  to  draw  the  infeiv 
ence  of  express  malice  Irom.tbeoi.  .  (See  Gomp.  Laws,  644.) 

It  is  proper  to  state  that  we  .hare  eonsidered  the  points 

[218]   raised  by  tne  "^proceedings  had  in  the  Court  of  Sessions, 

although  we  are  of  opinion  that  they  should  have  come 

before  us  by  bill  of  exceptions,  01  statement,  and  not  upon  the 

mere  certificate  of  tibye  dork* 

In  conclusion  we  would  remark^  that  almost  all  the  points 
arising  in  this  case  hare  lieretofose  :beea«eitled^  in  The  Feoj^ 
T.  Milgaie,  and  The  Peofde  t.  .li'edand*   . 

For  these  reasona»  the  judgment,  is  afizmed,  and  the  Court 
below  directed  to  cany  the  senteuoe  into  execution* 
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PEOPLE  V.  BENSON, 

>  Baps,  Etidengk  Admthrtbt.tc^ — On  a  trial  for  rape,  where  the  prosecntiiz 
is  the  only  witness,  evidence  that  she  had  committed  acts  of  lewdness 
with  other  men  is  admissible,  as  tending  to  disproye  the  allegation  of 
force  and  total  absence  of  assent  on  her  part. 

Idex. — PsooF  Ai>MTBsiBT.K. — It  secms  that  proof  of  particular  acts  of  lewd- 
ness shoold  be  admitted  in  preference  to  generalrepatation,  which  may 
be  good  or  bad,  either  deservedly  or  nndesenredly. 

Idex.— If  these  particular  instances  of  lewdness  are  admissible,  it  is  imma- 
terial by  whom  they  are  proved,  and  it  is  unnecessary  to  question  the 
grosecntriz  as  to  them;  they  are  introduced,  not  so  much  to  impeach 
er  testimony  as  to  do  away  with  the  presumption  of  the  greatest  reluc- 
tance and  resistance  on  her  part. 

*  Idem. — Defense  in  Aotiok.— In  such  cases,  the  facts  that  there  was  no 
outcry,  though  aid  was  at  hand  and  the  prosecutrix  knew  it;  that  there 
was  no  immediate  disclosure;  that  there  was  no  indication  of  violence 
on  her  person,  and  that  the  act  was  committed  at  a  time  and  under  cir- 
cumstances calculated  to  raise  a  doubt  as  to  the  employment  of  force, 
are  put  as  strong  circumstances  of  defense,  not  as  conclusive,  but  as 
'throwing  doubt  upon  the  assumption  that  Uiere  was  a  real  absence  of 
assent. 

Idem. — Cobbobobatino  Tbstimont,  when  Reqitibsd. — ^No  case  of  this  class  of 
prosecutions  should  ever  go  to  the  jury  on  the  sole  testimony  of  the 
prosecutrix,  unsustained  by  facts  and  circumstances  corroborating  it, 
without  the  Court  warning  them  of  the  danger  of  a  conviction  on  such 
testimony. 

Appeal  from  the  Court  of  Sessions  of  SacTamento  County. 

1.    Cited 18Wig.B0a. 

a.    Approved,  iVqpl0v.iram<ttofi,i6OA].  64a. 
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The  defendant  was  indicted  for  rape  upon  the  person  of  a  girl 
aged  about  thirteen  years.  She  was  the  sole  witness  for  the 
prosecution.  She  swore  positively  to  the  use  of  force  upon  the 
occasion  laid  in  the  indichnent,  and  to  the  consummation  of  the 
act.  On  cross-examination,  she  stated  that  the  defendant  had 
been  hairing  frequent  connection  with  her  for  about  a  year  pre- 
yious  to  the  alleged  rape;  that  she  liyed  in  defeAdanf^s 
[222]  house,  and  that  he  did  &  whenever  he  had  a  chance;  *that 
she  never  made  anyoutciy^  as  defendimt  said  he  would 
kill  her  if  she  told  any  one;  that  on  the  occasion  of  the  act 
charged  in  the  indictment,  the  wife  of  defendant  was  in  the 
adjoming  room;  that  the  prosecutrix  resisted  but  made  no  out- 
cry, nor  did  she  tell  defendant's  wife  about  it.  She  also  testified 
that  in  other  respects  defendant  treated  her  well,  but  defend- 
ant's vnfe  treated  her  badly,  and  that  she  (witness)  left  defend- 
ant's house  about  a  week  aiter  the  alleged  rape,  because  defend- 
ant mistreated  her  and  his  wife  whipped  her. 

The   defendant   introduced   a  number   of    witnesses    who 

E roved  that  the  prosecutrix,  after  the.  time  defendant  first 
ad  connection  with  her,  as  testified  by  her,  had,  on 
many  occasions,  expressed  the  best  feelings  for  the  defend- 
ant of  her  own  accord.  Defendant  also  introduced  evi- 
dence of  the  bad  character  of  the  prosecutrix  for  chastity, 
and  offered  to  prove  her  having  committed  lewd  acts  with  other 
men,  to  which  the  prosecution  objected  on  the  ground  that  it 
was  incompetent  to  prove  particular  acts  of  lewdaess,  but  that 
the  evidence  must  be  cozmned.  to.  general  reputation;  and  fur-* 
ther,  that  no  foundation  had  been  Jbud  by  asking  the  prosecutrix 
in  regard  to  those  acts.  The  Court  excluded  the  testimony. 
The  iuty  found  a  verdict  of  guilty.  Defendant  moved  for  a. 
new  triiJ,  which  was  denied^  and  defendant  appealed. 

JRobinson,  BeaJtty  do  BoUs^  for  Appellant. 

Wm,  T.  Wallace,  Attorney-General,  for  the  People. 

The  opinion  of  the  Cotirt  was  delivered  by  Mr.  Ohief  Justice' 
MuBBAT.    Mr.  Justice  Tsbbj  concurred. 

On  the  trial  of  this  cause  in  the  Court  below,  the  defendant 
offered  to  prove  that  the  prosecutrix,  who  was  the  only  witness 
in  the  case^  had  been  guilty  of  certain  acts  of.  lewdness  with 
other  men. 

In  this  class  of  cases,  when  the  proseoutrix  is  the  sole  wit- 
ness»  and  the  accused  is  compelled  to  rely  upon  circumstantial 
evidence  for  his  defense,  any  fact  tending  to  the  inference  that 
there  was  not  the  utmost  reluctance  and  resistance,  is  always  re- 
ceived. That  there  was  not  an  immediate  disclosure;  that  ihere 
was  no  outcry,  though  aid  was  at  hand,  and  the  prosecutrix 
knew  it;  that  there  was  no  indication  of  violence  to  the  per- 
son; that  the  act  was  committed  at  a  time,  and  under  cir- 
cumstances calculated  to  raise  a  doubt  as  to  the  employment 
of  force^  are  put  cis  strong  circumstances  of  defense,  not  as  con-i 
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ehicdvev  but  as  thiomng  doubt  apo&  the  ^uBsmnption,  that  there 
was  a  real  absence  of  assent. 

In  3  Oxeenleaf  on  Evidence,  sec.  214,  the  role  is  thus  laid 
down:  ''The  character  of  the  proseouiaix  for  chastity  may  also 
be  impeached,  but  this  may  be  done  by  general  eyidence  of 
her  reputation  in  that  respect,  and  not  by  particular  instances 
of  her  unchastity;  nor  can  she  be  interrogated  as  to  criminal 
connection  with  any  other  person  except  as  to  the  previous  in* 
tercourse  with  the  prisoner  himself,  aor  is  studi  evidence  of  her 
previous  intercourse  admissible." 

*The  rule  thus  laid  down  by  the  learned  commentator,  [223] 
is  doubtless  derived  fron  the  cases  of  Bex.  v.  Ebdgson^  and 
Eex  V.  AapinwaU.  These,  together  vdth  other  English  decisions 
upon  the  same  subject^  bave  been  ably  reviewed  by  Judge  Cowen 
in  the  case  of  the  People  v.  AhboUy'  (19.  Wendell,  192^ and  the 
rule  established,  that  previous  intercourse  with  other  persons 
may  be  shown,  as  tending  to  disprove  the  allegation  of  force, 
and  such  evidence  would  seem  to  be  highly  proper,  as  it  must 
be  obvious  to  aEthat  there  would  be  less  probabihiy  of  resist- 
ance upon  the  part  of  one  already  debauoheii  in  mind  and  body, 
than  there  would  be  in  the  case  of  a.  pure  and  chaste  female. 

It  is  contended  in  this  case,  that  evidence,  of  general  reputa- 
tion is  admissible,  but  not  of  partieular  acts,  and  even  u  ttie 
evidence  had  been  admissible,  the  questions  diould  have  been 
first  put  to  the  prosecutrix;  I  cannot  understand  why,  upon 
any  sound  rule,  general  reputation  should  be  preferred  to  par- 
ticular facts.  It  is  true,  tluit  it  is  said  thaparfyeomes  prepared 
to  prove  her  general  character,  and  her  attention  is  not  directed 
to  the  special  facts.  It  wpears  to  me  that  proof  of  particular 
acts  of  lewdness  should  be  admitted  in  preference  to  general 
reputation,  which  may  be  good  or  bad,  eimer  deservedly  or  un- 
deservedly. Facts  tend  to  make  up  the  sum  of  reputation,  and 
the  cause,  and  not  tiie  result,  would  be  the  safer  testimony  to 
rely  on. 

If  these  facts  ^r  instances  of  lewdness,  are  admitted,  then  I 
conceive  that  it  is  immaterial  by  whom  they  were  proved,  and 
that  it  was  not  necessary  to  iliquire  of  the  prosecutrix  concern- 
ing them.  They  were  not  introduced  so  much  for  the  purpose 
of  impeaching  her  evidence  directly,  as  for  the  purpose  of  doing 
away  with  the  presumption  that  there  was  a  total  absence  of  as- 
sent on  her  part.  But  admitting  the  full  force  of  the  rule  in 
Hex  V.  Hodgson,  still  we  are  of  the  opinion  that  the  circumstances 
of  this  case  modify  the  rule.  The  prosecutrix  was  young  and 
ignorant;  had  lived  on  a  farm  with  the  accused  in  the  country, 
where  she  had  no  intercourse  with  the  world;  her  character  was 
not  formed,  by  reason  of  her  youth  and  inexperience,  and  her 
proclivities  could  only  be  ascertained  by  reference  to  individual 
instances  of  lewdness,  and  that  precocious  immodesty  whigh 
sometimes  displays  itself  in  girlhood  and  marks  the  character  of 
the  woman.  — 

,^  There  is  no  clasB  of  proseeutionfl  attended  witk  so  much  dan- 
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get,  or  which  afford  so  ample  an  opporkmiiy  for  the  free  play 
of  maliee  and  priyate  yengeanee.  In  such  cases  the  accused  is 
almost  defenseless,  and  Courts,  in  yiew  of  the  facility  with  which 
charges  of  this  character  may  be  invented  and  maintained,  have 
been  strict  in  laying  down  the  rule  which  should  goyem  the 
I  ju^  in  their  finding.  ^^ 
•^  "^xQim.  the  days  of  Lord  Hale  to  the  present  time,  no  case  has 
ever  gone  to  the  juiy,  upon  the  sole  testimony  of  the  prosecutrix, 
unsustained  by  £»cts  and  circumstances  corroborating  it,  with- 
out the  Oourt  warning  them  of  the  danger  of  a  conviction  on 
such  testimony. 

The  case  before  us  is  supported  alone  by  the  evidence  of  the 
prosecutrix,  a  young,  imorant  girl,  thirteen  years  of  age,  and  is 
so  improbable  oi  itself  as  to  warrant  us  in  the  belief  that 
[224]  the  verdict  was  *more  the  result  of  prejudice  or  popular 
excitement,  than  the  calm  and  dispassionate  conclusion 
upon  the  facts  by  twelve  men  sworn  to  discharge  their  duty 
faithfully.  Li  fact,  this  is  evinced  by  the  opinion  of  the  Court 
in  passing  upon  the  motion  for  a  new  trial,  in  which  the  presid- 
ing Judge  cannot  refrain  from  the  expression  of  grave  doubts 
as  to  the  correctness  of  the  verdict;  and  we  are  led  to  the  belief, 
had  it  not  been  for  some  misapprehension  of  the  rule  established 
by  this  Court  regulating  the  granting  of  new  trials  in  the  Court 
below,  the  verdict  would  never  have  been  allowed  to  stand.  A 
conviction  upon  such  evidence  would  be  a  blot  upon  the  juris- 
prudence of  the  country,  and  a  libel  upon  jury  trials. 

Judgment  reversed  and  new  trial  ordered. 


WOLF  «.  FOGABTT. 

Ckbufigatb  or  AosKo^TZiiiMicraT — ^IirsnmciBMT. — k  certificate  of  acknowl- 
edgment of  a  deed  in  the  words  "Before  me,  eto.,  personaUy  appeared 
A.  B.  C,  to  be  the  individual  described  in,  and  who  executed,  etc.,"  is 
bad,  and  the  record  of  the  conveyance  on  such  a  certificate  imparts  no 
notice  to  third  parties. 

Idem. — The  evident  omission  in  the  certificate,  might  as  weU  be  supplied 
by  the  words  '* claiming,'*  or  "representing,^'  as  by  "known,"  or 
''proved."  There  is  no  avermeiit  that  the  party  making  the  acknowl- 
eagment  is  the  person  who  executed  it»  upon  the  personcd  knowledge 
of  the  officer. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  a  bill  to  foreclose  a  mortgage  made  to  plaintiff  by 
Constant  A.  Duprey.  William  Fogailby  is  made  a  defendant  as 
claiming  a  lien  on  the  property. 

On  trial,  Fogarty  onered  in  evidence  a  mortgage  made  to  him 
ii^l854,  and  recorded  May  23d,  1854,  while  plaintiff's  mortgage 
was  executed  and  recorded  April  9th,  1856.  The  plaintiff  ob- 
jected to  its  introduction,  on  the  groimd  of  its  defective  certifi- 
eate  of  acknowledgment,  which  objection  was  sustained  by  the 
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Court,  on  the  ground  that  the  record  of  the  mortgage  imparted 
no  notice  to  plaintiff.  The  certificate  is  copied  in  full  in  the 
opinion  of  the  Court. 

Decree  was  entered  for  plaintiff  against  all  the  defendants. 
I>ef endant  Fogarty  appealed. 

a 

Edge  S  Wilson,  for  Appellant. 
Hiaights,  for  Respondent. 

The  opinion  of  the  Court  was  deliyered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mubbat  concurred. 

The  only  question  presented  by  the  record,  is  as  to  the  suffi- 
ciency of  a  certificate  of  acknowledgment  to  a  certain  mortgage 
given  by  one  Duprey  to  defendant  Fogarty.  The  certificate  is 
as  follows: 

"^  <'  On  this  12th  day  of  May,  1854,  before  me,  a  notary  [225] 
public  in  and  for  the  County  of  San  Francisco,  person- 
ally appeared  Constant  A.  Duprey,  to  be  the  individual  described 
in,  and  who  executed  the  foregoing  instrument,  and  the  said 
Constant  A.  Duprey  acknowledged  that  he  executed  the  same 
voluntarily,  and  for  the  purposes  therein  mentioned. 

^'Witness  my  hand  and  omcial  seal. 

(Seal.)  *'Jas.  W.  FiNDLiix,  Notary  Public.'* 

Under  our  statute,  the  acknowledgment  or  proof  of  execution 
is  a  necessary  part  of  the  conveyance,  without  which  it  cannot 
be  admitted  to  record,  so  as  to  operate  as  notice  to  third  parties. 
(Sec.  1  of  Act  concerning  conveyances,  Comp.  Laws,  p.  513.) 

Section  six  of  said  Act  provides,  that  ^'^o  acknowledgment 
of  any  conveyance,  whereby  any  real  estate  is  conveyed,  or  may 
be  affected,  shall  be  taken,  unless  the  person  offering  to  make 
such  acknowledgment  shall  be  personally  known  to  the  officer 
taking  the  same,  to  be  the  person  whose  name  is  subscribed  to 
such  conveyance,  as  a  party  thereto,  or  shall  be  proven  to  be 
such,  by  tha  oath  or  affiimation  of  a  credible  witness." 

Section  seven  requires  that  the  knowledge  or  proof  of  identity 
shall  be  stated  in  a  certificate  of  acknowledgment. 

The  importance  and  necessity  of  this  stnctness  in  regard  to 
conveyances  is  obvious.  The  certificate  under  consideration 
does  not  comply  with  the  statute,  inasmuch  as  it  does  not  state 
that  the  person  making  the  acknowledgment  was  either  known 
to  the  notary,  or  proven  to  be  the  person  whose  name  was 
signed  to  the  conveyance. 

It  is  contended  that  the  certificate  substantially  complies  with 
the  law,  as  it  contains  a  positive  averment  that  the  party  making 
the  acknowledgment  was  the  party  whose  name  was  subscribed 
to  the  conveyance,  and  this  averment  must  be  construed  to  be 
upon  the  personal  knowledge  of  the  officer.  According  to  our 
understanding  of  the  language,  the  certificate  does  not  contain, 
such  a  statement;  the  words  are,  ''personally  appeared  Con- 
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Btant  A.  Dtrprej  to  be  the  perapiiy  etc/'  There  is  e^identlT  an 
omission  in  the  eeitifieate,  which  may  be  supplied  as  weU  by 
<< claiming,"  or  *' representing"  himself ,  as  by  ''known,"  or 
"  proved. 

We  think  the  record  of  a  conveyasioe^  with  a  certificate  so 
defective,  is  not  notice  of  title  to  third  parties. 

Judgment  afilrmed. 


CAHOON  t?.  EOBraSON. 

^  YxxDOB^t  Jjoau^^A.  vendor  of  real  «rtat«  has  a  lien  on  the  sune  in  the 
hancU  of  the  administrator  of  the  pnxohaser,  for  the  unpaid  porohaae- 
money. 

Appsal  from  the  district  Conrt  of  the  Sixth  Judicial  District. 

[226]  '  '^'G^he  pkdntifp  brings  Us  action*  against  the  defendant, 
as  administrator  of  vie  estate  of  A.  Frierson,  deceased, 
to  foreclose  a  vendor's  Hen  for  ttie  sum  of  12,000,  and  interest, 
on  a  promissory  note  of  Frierson,  given  in  part  payment  of  the 
purchase-money  of  certain  lots  in  the  City  of  Sacramento,  and 
prays  that  said  lots  her  sold,  and  the  proceeds  be  applied  to  the 
payment  thereof .  The  answer  of  defendant  alleges  the  insol- 
vencT  of  Frierson's  estate,  and  denies  that  plaintiff  has  a  lien 
for  the  amount  due  on  the  note.  The  plaintiff  demurred  to  the 
answer.  The  demurrer  was  sustained,  and  a  decree  entered  as 
prayed  for  by  plaintiffl    Defendants  appealed. 

Ctark  ^  Ga88f  for  Appellant. 

Cited  BaUey  v.  Cfreenleaf;  7  Wheat.  46;  6  Cond.  B.  229; 
Comp.  Laws,  617,  sec.  24;  Id.  839,  sec  12;  Id.  200,  sec.  6; 
Fish  V.  Howland,  IPaige  Ch.  E.  20;  FartoeU  v.  Bsdis,  Ambl.  724. 

Crocker  (&  Ilobinadn,  for  Bespondent. 

Cited  2  Sugd.  Yend.«  top  page  824,  (857,)  note  2;  2  Story 
Eq.,  sees.  789, 1216  to  1227]  4  Kent,  151;  1  Johns.  Ch.  B.  309; 
1  Bhoale  &  LefrOT,  132;  B  Paige  B.  514;  3  Bussell  B.  488;  1 
Paige  B.  20;  1  Mow.  &  Johns.  106;  1  Mason  0.  C.  B.  191,  6 
J.  J.  Marsh,  145;  12  Leigh,  382, 344;  5  Munroe,  285;  7  Yerger, 
9;  6  B.  Monroe,  74,  76;  2  Peere  Will.  291. 

The  opinion  of  the  Couit  was  delivered  by  Mr.  Chief  Justice 
MuBxuT.    Mr.  Justice  Tebby  concurred. 

The  only  question  involved  in  this  case  is^  whether  a  vendor 
of  real  estate  has  a  lien  upon  the  same  in  Hie  hands  of  an  ad- 
ministrator, for  the  impaid  purchase*money. 

In  the  cases  of  Salmon  v.  Hoffman,  2  Cal.  138,  and  Truebody  v. 
Jacobson,  2  Cal.  Bep.  82,  the  principle  that  the  vendor  has  any 
equitable  lien  on  the  land  sold  for  the  purchase-money,  unless 

1.  ated  ffwt  T.  fTibofi*  28  Oal.  638. 
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be  has  taken  security  for  its  payment,  eTen  if  he  has  executed 
a  conveyance,  was  Smdj  eetabHshed,  and  it  is  too  late  now  to 
question  the  authority  of  those  decisions.  In  this  connection, 
it  is  only  necessary  to  remark,  that  it  has  been  universally  held, 
that  the  recital  of  payment  in  a  deed  is  not  conclusive,  and  that 
receiving  the  notes  of  the  vendee  is  not  a  merger  of  security,  or 
waiver  of  the  lien.  Having  determined  in  favor  of  a  lien  as 
against  the  vendee,  and  that  the  same  is  not  repugnant  to  the 
letter  or  spirit  of  our  recording  Act,  what  is  there  to  alter  the  rule 
in  the  case  of  an  administrator  who  is  the  mere  legal  representative 
of  the  deceased,  and  who  stands  charged  with  the  same  equities 
and  liabilities  with  regard  to  the  property,  as  he  himself  did 
in  his  lifetime?  Why,  if  this  claim  could  have  been  enforced  in 
his  lifetime,  as  against  the  interest  of  his  creditors,  does  it  lose 
its  virtue  or  potency  as  against  the  same  creditors,  after  his 
death?  I  confess,  I  am  imable  to  see  any  reason  why  the  re- 
lation of  the*  parties  should  be  thus  changed,  or  the  security  of 
the  vendor  impaired  by  the  occurrence  of  an  act  which  human 
prudence  or  foresight  could  not  have  averted. 

*The  appellant  relies  on  the  case  of  Bayley  v.  Oreenleaf,    [227] 
(7  TVheaton,  44,)  which  to  my  mind  has  no  bearing  on 
this  case.     The  question  then  decided,  was  that  a  vendor's  lien 
cannot  be  asserted  against  creditors,  holding  under  a  bona  fide 
conveyance  from  the  vendee. 

In  the  course  of  the  investigation  of  this  question,  the  learned 
Judge  has  thought  proper  to  inquire,  whether  a  lien  can  be  as- 
serted against  the  assignees  of  a  banJorupt,  or  other  creditors, 
coming  in  under  the  purchase  by  act  of  law;  and  an  analogy 
is  sought  to  be  established  in  this  case,  between  the  assignees 
of  a  bankrupt  and  an  administrator,  as  we  think,  without  any 
similarity  existing  in  fact. 

The  remarks  of  the  Court,  as  to  the  necessity  of  the  recorda- 
tion of  every  species  of  equitable  lien,  are  not  without  force, 
and  were  the  question  res  integra,  might  influence  our  decision; 
but  having  been  often  determined  by  us  before,  we  are  bound 
by  the  doctrine  of  stare  decisis. 

Judgment  a£Brmed. 


THE  PEOPLE  V.  COTTLE. 

1  Cbaxxxhoe,  Gbounds  roR. — In  criminal  cases,  it  is  a  good  gronnd  of  chal- 
lenge of  a  jnror,  that  he  has  expressed  an  opinion  eh  to  the  gnilt  or 
innocence  of  the  prisoner  upon  what  he  had  heard  at  the  time  he  ex- 
pressed the  opinion;  and  that  at  the  time  he  so  expressed  it,  he  expressed 
no  qnalification. 

s  JUBOB,  WHO  DxsQUAi.xFZEi>. — The  intention  of  the  Legislatare  was  to  exdnde 

>  from  the  jury-box  every  one  who  had  formed  an  nnqnolified  opinion^  or 
having  formed  an  opimon,  had  expressed  it  without  ^ijaaliflcation. 

- 

I.  cited  People  ▼.  Otkr,  8  Oftl.  861;  approved  People  t.  BrotkerUm.  43  CaL  6S1:  People  t. 
Murphy,  A5Cal.l4A. 
a.  AppiaTOd  People  t.  JMwardf ,  41  GftL  04S. 
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Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Amador. 

The  appellant  was  convicted  of  murder  in  the  Court  below. 
On  the  trial,  one  of  the  jurors,  on  his  examination  as  to  bias  and 
qualification,  said,  ''  I  have  not  formed  or  expressed  an  unqual- 
ified opinion  or  belief  as  to  the  guilt  or  innocence  of  the  defend- 
ant; but  I  have  expressed  an  opinion  in  this  case  as  to  the  guilt 
or  innocence  of  the  prisoner.  "Mj  opinion  was  formed  upon 
what  I  had  heard.  At  the  time  I  expressed  it,  I  expressed  no 
qualification  whatever.  The  opinion  I  expressed  depended  on 
the  truth  or  falsity  of  what  I  had  heard.  I  had  never  heard  any 
evidence  in  the  case,  and  nothing  but  report." 

The  defendant  challenged  the  juror;  the  Court  overruled  the 
challenge,  the  defendant  excepting. 

Eobinson,  BeaJUy  &  Boils,  for  Appellant. 

Wm.  T.  Wallace,  Attorney-General,  for  the  People. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuiuEULT.    Mr.  Justice  Tebbt  concurred. 

On  the  trial  of  this  cause  in  the  Court  below,  one  of 
[228]  the  jurors  stated  *that  ''he  had  expressed  an  opinion  iii 
the  case  which  was  dependent  upon  what  he  had  heard 
at  the  time  he  so  expressed  it,  and  that  at  the  time  he  so  ex- 
pressed it,  he  expressed  no  qualification.*' 

The  statute  of  this  State  provides,  that  having  formed  or 
expressed  an  unqualified  opinion,  as  to  the  guilt  or  innocence  of 
the  prisoner,  shall  be  a  ground  of  challenge. 

It  is  argued  by  the  Attorney-General,  that  there  is  a  difference 
between  expressing  an  unqualified  opinion,  and  the  unqualified 
expression  of  an  opinion;  and  so  there  is,  if  we  resort  to  a  verbal 
criticism,  or  mere  metaphysical  disquisition.  It  was  not  the 
intention  of  the  Legislature  to  leave  the  rights  of  parties  to  rest 
upon  so  narrow  and  dangerous  a  foundation;  their  obvious  in- 
tention was,  to  exclude  from  the  jiuy-box  every  one  who  had 
either  formed  an  unqualified  opinion,  or  having  formed  an  opin- 
ion, had  expressed  it  without  qualification. 

We  are  necessarily  led  to  this  conclusion,  because,  we  are 
boimd  to  presume  that  the  Legislature  had  some  settled  design 
on  this  subject,  and  employed  terms  supposed  to  be  apt  to  con- 
vey their  meaning;  otherwise,  any  one  might  intrude  himself 
upon  the  jury,  by  declaring  that  the  opinion  which  he  had  ex- 
pressed, was  quaUfied  by  him  mentally  at  the  time  of  expressing 
it,  and  it  would  be  impossible  ever  to  indict  a  juror  for  ]|)erjury, 
or  exclude  those  who  have  expressed  unqualified  opimons  on 
the  case. 

As  before  remarked,  the  purity  of  jury  trials  can  only  be 
upheld  by  removing  from  them  all  prejudice  and  pride  of  opin- 
ion; and  it  might  be  well,  when  we  take  into  Consideration  how 
prone  men  are  to  n'ft^Tif^i.in  their  opinions,  and  the  natural  sensi- 
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tiveness  of  small  xxundB  to  the  f  6ar  of  being  contddered  weak  and 
vascillating,  to  exclude  those  who  had  formed  an  opinion  from 
the  jn^-box  altogether.  No  experienced  attorney  ever  felt,  in 
accepting  as  a  juror  one  who  had  formed  or  expressed  an 
opinion,  ''  subject  to  be  changed  hy  the  testimony,"  out  that  he 
had  a  prejudice  to  overcome  in  that  juror's  breast,  and  that  he 
did  not  come  to  the  juiy-box,  as  he  should,  an  impartial  man. 
Judgment  reversed,  and  new  trial  ordered. 


TAILOR  1?.  THE  CALIFORNIA  STAGE  COMPANY. 

'  Nsw  Tbzat — SuBPBnE,  Wh^t  ImomaiiNT^— Surprise  at  the  testimony  of 
a  witness  called  by  the  adyerse  party,  is  no  ground  for  a  new  trial,  it  not 
ai}pearing  that  the  party  against  whom  the  testimony  was  given  had  been 
misled  by  previous  statements  of  the  witness  as  to  what  he  #ould  testify. 

Idem. — Imbuitioiemt  Gsoitmd. — ^In  cases  of  conflicting  testimony,  newly  dis- 
covered evidence,  merely  comnlative,  is  no  ground  for  a  new  trial. 

JcTBOB,  What  mot  CoNsimusD  is  Miboomduot  of. — ^The  remark  of  a  juror 
during  a  Mcess  of  the  trial,  that  there  was  no  use  in  taking  tip  time  in 
trying  to  humbug  the  jury,  and  that  the  lawyer  who  made  the  shortest 
speech  would  win  the  case,  was  not  sck^  misconduct  as  will  vitiate  the 
yardlcU 

'  Appeal  from  the  Superior  Cotot  of  the  City  of  San  Francisco. 

The  plaintiff  brought  his  action  for  $20,000  damages 
for  the  break-*ing  of  plaintiff's  legs,  caused  hy  the  oyer-    [229] 
turning  of  one  of  defendants'  stages,  in  which  plaintiff 
was  a  passenger,  by  the  careless  and  negligent  conduct  of  the 
driver  employed  by  the  defendants. 

The  jury,  on  the  trial  in  the  Court  below,  found  a  verdict  for 
the  plamtiff  for  $5000. 

The  defendants  moved  for  a  new  trial  on  the  grounds  stated 
in  the  opinion  of  the  Court,  which  was  denied  by  the  Court  be- 
low, and  defendant  appealed.  In  support  of  the  grounds  of 
surprise  and  newly  discovered  testimony,  the  defendants  refer 
to  uie  evidence  of  one  Bossiter,  a  witness  for  plaintiff.  He  tes- 
tified that  the  driver  was  driving  too  fast  for  the  condition  of  the 
roads;  denies  any  knowledge  that  plaintiff  had  his  leg  hanging 
outside  of  the  coach,  or  having  ever  made  any  statement  to  that 
effect,  on  which  point  the  evidence  on  trial  was  conflicting.  The 
defendants  filed  the  affidavit  of  one  Benton,  averring  that  on 
the  same  day  of  the  accident  Bossiter  had  made  such  statements 
to  him,  exonerating  the  driver. 

In  support  of  me  ground  taken  of  misconduct  of  the  jury , 
defendants  filed  the  affidavit  of  one  of  their  counsel,  setting 
forth  that  during  a  recess  taken,  pending  the  trial,  one  of  the 
juiy  addressed  uxb  affiant  and  said  that  i^ere  was  no  use  in  the 
lawyers  occupying  so  much  time  examining  witnesses  and  try- 
ing to  humbug  the  jury,  and  that  the  one  who  made  the  short- 

1.  Gitad  Klodeenbtmm  v.  Pien<m,  M  GsL  168;  Spmeer  v.  Z>MMe,  38  Cal.  490;  Bodriguea  v. 
CmMtoek,^  Cil. mi  Brooki%  l>ougkui,nC9L^V3li  Csm  v.  <7MUUiv>  86 Od.  194 
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est  speech  would  get  a  verdict.  As  to  the  amount  of  damages 
given,  the  plaintiff  proved  that  he  had  been  receiving  a  salazy  of 
$200  per  month;  that  he  had  been  laid  up  several  months,  and 
would  probably  be  laid  up  for  life,  one  leg  being  made  shorter 
than  the  other,  though  there  was  some  doubt  raised  by  the  evi- 
dence, whether  the  injury  was  not  aggravated  by  injudicious 
ti-eatment. 

J.  Neely  Johneon^  for  Appellants. 

O.  F.  db  W,  JET.  Sharp  and  E.  Cook^  for  Bespondent. 

Cited  The  People  v.  Superior  Court  of  N.  7.,  10  Wend.  B. 
292;  Walker  Y.  Wainwrighl,  16  Barb.  Sup.  C,  Eep.  (N.  Y.)  480; 
Drake  v.  Palmer,  2  Cal.  B.  277;  BarOeU  v.  Bogden,  3  Cal.  B. 
65. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBiuT.    Mx.  Justice  Tebbt  concurred. 

The  grounds  relied  on  in  the  Court  below  for  a  new  trial, 
were,  first,  surprise;  second,  newlv  discovered  evidence;  third, 
misconduct  of  the  juiy ;  and,  f ourtn,  excessive  damages. 

On  the  tiial,  one  Itossiter  was  called  as  a  witness  for  the 
plaintiff.  On  his  cross-examination,  he  was  asked  if  he  had 
not,  on  a  former  occasion,  stated  to  one  Benton  that  the  acci- 
dent was  not  caused  by  the  fault  of  the  driver,  and  if  the  plaint- 
iff had  not  had  his  leg  on  the  outside  of  the  coach  at  the  time 
it  was  upset,  he  would  not  have  been  injured;  to  which  he  an- 
swered, he  had  not. 

The  appellants  allege  they  were  taken  by  surprise  by  the  an- 
swer of  the  witiiess,  having  been  led  to  believe  that  his 
[230]  testimony  would  be  di-^recUy  the  reverse.  If  Bossiter 
had  been  called  by  the  defendants,  and  it  had  appeared 
on  the  trial  that  he  had  misled  them  by  statements  of  what  his 
evidence  would  be,  and  the  defendants,  relying  on  such  repre- 
sentations, had  not  prepared  themselves  with  other  testimony, 
it  might  have  been  a  proper  case  for  the  interference  of  the 
Court.  But  under  the  circumstances  in  which  the  vntness  pre- 
sented himself,  it  was  the  duty  of  the  appellants  to  be  prepared 
for  their  defense. 

It  is  not  very  material  by  whom  he  was  called  in  this  case, 
as  the  record  shows  that  there  was  a  conflict  of  testimony  upon 
this  point,  and  the  jury  might  with  propriety  have  found  eitiier 
way. 

This  view  disposes  of  the  second  ground  for  new  trial,  viz: 
newly  discovered  evidence,  as  the  same  matter  was  in  contro- 
versy on  the  trial,  and  there  was  a  conflict  of  evidence,  particu- 
larly between  the  driver  and  the  witness  named.  The  testimony 
of  Benton,  as  to  what  the  witness  had  said,  would  have  been 
merely  cumulative,  and  therefore  not  a  sufficient  ground  for  new 
trial. 

The  conduct  of  the  jury  was  not  of  a  character  to  vitiate  the 
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verdict;  it  arose  from  ignorance  or  loquaciousness,  and  is  not 
tainted  with  corruption,  fraud,  or  willful  misconduct;  besides 
which,  it  is  fully  sustained  by  his  own  affidavit  in  support 
thereof.  , 

The  fourth  ground,  excessive  damages,  is  not  supported  by 
the  record;  the  whole  question  was  submitted  to  the  juiy,  and 
the  amount  assessed  was  not  so  outrageous  as  to  shock  the  con- 
science of  the  Court,  who  tried  the  cause,  or  raise  the  presump- 
tion of  passion  or  prejudice.  Neither  does  it  appear  to  us,  that 
there  was  any  abuse  of  discretion  in  permitting  it  to  stand. 

Judgment  affirmed. 


KOHLMAN  V.  WRIGHT. 

1  IiraoLYBNCT— PBooEBDiNOfl  IN  APPLICATION  FOB  DiscBAfiGB. — An  application 
for  a  discharge  in  insolTency  is  a  special  proceeding  in  the  nature  of  an 
action.  The  fjetition,  schedule,  and  afGldavit,  are  the  pleadixigs  on  the 
part  of  the  petitioner,  who  is  Uie  plaintiff;  and  if  they  are  sufficient  to 
entitle  him  to  his  discharge,  any  irregularity  or  defect  in  form  must 
be  taken  adrantage  of  before  judgment,  by  his  creditors,  -who  are  de- 
fendants Id  the  proceeding. 

1  Judgment,  CoNCLirsiyENEss  of. — ^The  judgment,  if  not  reversed  on  appeal, 
is  conclusive  between  the  parties. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Countj  of  Nevada^ 

The  plaintiffs  filed  their  bill  for  an  injunction  upon  the  de- 
fendant, Sheriff  of  Nevada  County,  enjoining  him  from  pro- 
ceeding to  make  a  levy  under  an  execution  issued  out  of  the 
Twelfth  District  Court,  under  a  judgment  entered  against 
plaintiffs,  and  in  favor  of  Leopold  King.  The  bill  sets  forth 
that,  being  in  embarrassed  circumstances,  the  plaintiffs,  in  Feb- 
ruary, 1855,  applied  for  the  petition  for  a  discharge  under  the 
insolvent  law,  in  the  District  Court  of  the  district  in  which  they 
resided;  that  accompanying  their  petition  was  a  schedule 
of  *their  debts,  losses  and  assets,  duly  verified  before  [231] 
the  clerk  of  the  District  Court;  that  the  amount  due  to 
King  was  included  in  their  schedule;  that  due  notice  to  creditors 
was  given,  and  no  one  opposing,  and  the  requirements  of  the 
law  being  fully  pursued,  the  plaintiffs  obtained  their  discharge 
on  April  10th,  1855,  under  a  decree  of  the  Court  from  which  no 
appeal  was  ever  taken;  that  plaintiffs  had  since,  by  the  kindness 
of  friends,  been  enabled  to  start  again  in  business  on  a  new 
credit,  and  that  King  had  caused  the  execution  above  men- 
tioned, attested  May  7th,  1856,  to  issue,  and  had  placed  it  in 
defendant's  hands,  requiring  him  to  satisfy  it. 

The  defendant  demurred  to  the  bill  or  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that  it  appeared  therein,  that  the  schedule  in 

].    jTirisdlction  of  Snpreme  Court  on  appeal.    Approved  People  ▼.  SkqMtrd,  28  Cal. 
117.    CUed  FncdlamUr  r,  Loudes,  34  Cal.  2i. 
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insolvency  was  sworn  to  before  the  clerk,  insteltd  of  the  District 
Judge.  The  Court  below  overruled  the  demurrer,  and  granted 
a  perpetual  injunction.    Defendant  appealed. 

SrniJlh  d  Anderson,  for  Appellant. 

Bobinsan,  BeaUy  &  Boils,  lot  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebby. 
Mr.  Chief  Justice  Mubbat  concurred. 

An  application  for  a  discharge  in  bankruptcy  is  a  special  pro- 
ceeding in  the  nature  of  an  action,  in  which  the  applicant  is 
plaintifTy  and  his  creditors  defendants.  They  may  appear  and 
contest  his  application,  and  if  aggrieved  by  the  judgment,  may 
appeal  within  twelve  months.  (Prac.  Act,  sec.  336.)  Ji  not 
reversed  on  appeal,  the  judgment  of  the  Court  is  conclusive  as 
between  the  parties.  In  this  cause  it  appears  that  notice  was 
duly  given  to  the  creditors,  including  defendant.  The  petition » 
schedule  and  affidavit,  are  the  pleadings  on  the  part  of  the 
plaintiff,  and  if  sufficient  to  entitle  the  appHcant  to  his  dis- 
charge, any  irregularity  or  defect  of  form  must  be  taken  advan- 
tage of  before  judgment. 

In  Oreenfield  v.  Steamer  Ounndl,  ante  67,  this  Court  held, 
that  the  objection  that  the  complaint  was  not  verified,  was  ciired 
by  the  answer.  We  have  also  held,  that  any  objections  to 
pleadings,  except  the  single  objection  that  the  complaint  does 
not  contain  facte  sufficient  to  constitute  a  cause  of  action,  are 
cured  by  default.  The  irregularity  complained  of  here,  is  one 
of  the  most  trivial  character.  The  affidavit  seems  to  have  been 
made  in  the  words  of  the  statute;  but  it  is  attested  by  the  clerk, 
instead  of  the  judge.  If  the  objection  bad  been  taken  before 
judgment,  the  Court  might  have  permitted  the  party  to  correct 
the  error;  as  it  was  not  done,  the  defendant  cannot  raise  the 
question  in  another  proceeding. 

Judgment  affirmed. 


(232}   *THORNE  v.  THE  CALIFORNIA  STAGE  COMPANY. 

KEaLiosKOB,  Pboof  of  Contbact. — In  an  action  for  damagen  bronght  by  a 
passenger  against  a  stage  company,  for  injoiies  to  plaintiff,  caused  by 
carelessness  of  the  driver  in  overturning  the  coach:  Held,  that  the  fact 
that  the  driver  was  informed  before  the  accident,  that  a  passenger  was 
to  be  left  at  plainiifTs  destination*  and  that  after  the  accident,  the  agent 
of  defendant  informed  the  driver  that  plaintiff  was  to  stop  at  the  desti- 
nation designated,  was  sufficient  to  establish  prima  fade  the  allegation 
in  the  complaint,  of  a  contract  to  safely  carry,  etc. 

[Idek. — Evidence  not  Admissible. — ^Evidence  of  the  professional  reputation 
of  the  physician  who  was  employed  by  plaintiff  to  dress  his  wounds  and 
effect  a  cure,  is  inadmissible,  but  it  would  be  competent  to  prove  that 
plaintiff's  injuries  were  wholly  or  partially  the  result  of  improper  treat- 
ment on  the  part  of  the  physician. 

I  Appeal — ^Ebbob  without  Injuby.— When  the  evidence  of  plaintiff  charged 
the  accident  to  the  want  of  proper  care  or  skill  of  the  driver,  au  iustiuc- 

246 


July,  1856.]      Thobne  v.  Cal.  Stage  Co.  233 


tion  U^it  defendants  were  liable  for  insnffioienoy  of  ooaohes,  horses,  or 
harness,  is  objectionable  as  irrelevant,  bat  as  it  would  work  no  injury  to 
defendants,  is  not  a  sufficient  cause  to  disturb  a  judgment  for  plaintiff. 

.  Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

Action  for  damages  against  the  California  Stage  Company, 
for  injuries  received  by  plaintiff,  caused  by  the  overturning  of 
a  stage  of  defendants,  by  reason  of  the  carelessness  and  unskill- 
fulness  of  the  driver  employed  by  them.  The  complaint  alleges 
a  contract  by  the  defendants  as  common  carriers,  to  cany 
plaintiff  with  due  care  from  Auburn  to  the  Franklin  House,  in 
said  county,  for  the  sum  of  one  dollar,  paid  by  defendant.  The 
evidence  to  the  contract  is  stated  in  the  opinion  of  the  Court. 
The  injury  done  to  plaintiff  was  proved,  and  that  it  resulted 
from  the  overturning  of  the  coach  while  going  rapidly  down 
hni.  The  defendants  proposed  the  following  questions  to  a 
surgeon  called  by  them  as  a  witness:  "Do  you  know  the  gen- 
eral reputation  of  Dr. ,  (the  physician  who  attended 

the  plaintiff,)  as  a  surgeon  and  physician?  Have  you,  individ- 
ually, any  knowledge  of  his  reputation  as  a  physician?"  Both 
these  questions  were  objected  to  by  plaintiff's  counsel,  and 
ruled  out  by  the  Court. 

The  instruction  given  to  the  jury,  and  excepted  to  by  defend- 
ants' counsel,  was  this:  "The  defendants  were  bound  to 
furnish  good  coaches  and  harness,  careful  drivers,  and  proper 
horses,  and  if  the  injuries  shall,  by  the  testimony,  be  shown  in 
this  case  to  have  resulted  from  the  want  of  any  of  these  requi- 
sites, the  jury  must  find  for  plaintiff." 

The  jury  found  a  verdict  for  plaintiff  for  $5,000.  The  de- 
fendants moved  for  a  new  trial,  on  the  ground  of  errors  of  law, 
etc.,  and  of  excessive  damages.  The  Court  granted  the  motion, 
unless  the  plaintiff  agreed  to  reduce  the  verdict  to  $3,000,  in 
which  case  the  motion  was  overruled.  The  plaintiff'  filed  his 
consent,  and  judgment  was  entered  accordingly. 

Defendants  appealed. 

J,  Nedy  Johnson^  for  Appellants. 

*Crocker  &  Robinson^  for  Respondent.  [233] 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Tebbt.     Mr.  Chief  Justice  Mubbat  concurred. 

This  was  an  action  for  damages  for  injuries  sustained  by  the 
plaintiff  in  consequence  of  the  overturning  of  defendants'  coach. 

The  complaint  sets  out  a  contract  on  the  part  of  the  defend- 
ants, in  consideration  of  certain  money  paid  by  him,  to  convey 
the  plaintiff  safely  from  lUinoistown  to  the  Franklin  House,  in 
Placer  County,  and  avers  that  by  reason  of  the  carelessness  and 
improper  and  unskillful  conduct  of  the  driver,  the  coach  was 
overturned,  and  plaintiff  seriously  injured. 

The  errors  assigned  are:    1st.   The  refusal  of  the  Court  to 
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nonsuit  the  plaiDtiff  on  motion  of  defendant,  because  no  con* 
tract  on  the  part  of  def endants^  or  payment  of  fare  by  plaintiff, 
was  shown. 

It  appears  that  before  the  accident,  the  driver  was  informed 
that  a  passenger  was  to  get  out  at  the  Franklin  House,  and  that 
after  the  accident,  the  agent  of  the  defendants  informed  the 
driver  of  a  coach  which  had  been  provided  to  convey  the  pas- 
sengers from  the  scene  of  the  overturning,  that  the  plaintiff  was 
to  stop  at  the  Franklin  House.  This  was  a  sufficient  recognition 
of  the  fact,  that  the  plaintiff  was  a  passenger,  to  establish  j^rima 
facie  the  allegation  of  contract. 

It  is  also  contended  that  the  Court  erred  in  refusing  to  permit 
the  counsel  to  ask  a  witness  whether  the  agent  of  the  defend- 
ants had  not,  two  weeks  after  the  accident,  desired  plaintiff  to  go 
to  Auburn,  and  proffered  to  furnish  him  with  such  medical,  and 
other  attendance,  as  he  required.  The  question  in  the  form 
proposed,  was  leading,  and  was  not  proper  to  be  asked  on  the 
direct  examination  of  defendants'  witness. 

The  evidence  of  reputation  for  skill,  of  the  plaintiff's  physi- 
cian, was  properly  excluded.  It  would  certainly  have  been 
competent  for  defendants  to  show  in  mitigation  of  damages, 
that  the  plaintiff's  injuries  were  wholly  or  paxtially  the  result  of 
'  improper  treatment  on  the  part  of  his  physician,  but  we  know 
of  no  authoriiy  for  admitting,  to  establish  this  fact,  evidence  of 
the  general  reputation  of  the  attending  surgeon;  and  as  appel- 
lant has  furnished  no  such  authorities,  we  presume  he  could 
find  none. 

The  instruction  given  by  the  Court  was  improper  .under  the 
pleadings,  but  it  is  difficidt  to  see  how  defendants  were  pre- 
judiced by  it;  as  there  is  no  evidence  of  any  insufficiency  of 
coaches,  horses  or  harness.  The  evidence  for  plaintiff  charged 
the  accident  to  the  want  of  proper  care  and  skill  on  the  part  of 
the  driver.  The  instruction  was  objectionable  for  want  of  rele- 
vancy, but  this  of  itself  is  no  sufficient  cause  for  disturbing  the 
judgment. 

The  defendants'  motion  for  a  new  trial  was  addressed  to  the 
discretion  of  the  Court  below,  and  we  have  often  ruled,  that  we 
will  not  interfere  with  the  exercise  of  such  discretion,  where 
there  is  any  evidence  to  sustain  the  judgment. 

Judgment  affirmed. 


[234]  »HOLDEN  v.  PINNET. 

1  Homestead,  Actuaii  Ocoupanot  Essemtui^. — ^The  homestead  is  the  family' 
residence,  and  in  order  to  oonstitute  a  homestead,  there  must  be  an 
aotnal  occapancv,  with  the  intention  of  dedicating  the  premises  to  such 
purpose.  Besiaence  is  prima  facU  evidence  of  each  intention,  and 
imports  notice. 

Idem. — ^When  the  premises  have  acquired  the  character  of  a  homestead,  by 

1.  Cited  Sale  t.  Heatlip,  16  Iowa,  402,  See  Cory  t.  Tioe,  poit  626. 
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actnal  occupation,  with  such  intention^  the  estate  thus  created  cannot 
be  destroyed,  except  by  the  concmrence  of  both  husband  and  wife; 
neither  will  th6ir  removal  from  the  premises  operate  as  an  abandonment. 

!HoiC£8T]CAD  ▲  QaEsnoK  OF  Fact. — ^The  question  of  homestead  is  a  question 
of  fact,  and  the  presumption  arising  from  residence  may  be  defeated  by 
facta  and  circumstances  aliunde. 

Idem. — Selkotion  of,  Comclcsiye  on  Subtzyob. — ^A  widow  who  has  once 
applied  to  the  Probate  Court  to  have  the  last  residence  of  her  husband 
and  herself  set  aside  as  a  homestead,  and  has  acquiesced  for  eighteen 
months  in  the  order  setting  it  so  aside,  is  concluded  by  her  own  acts 
from  c^terwards  claiming  a  lot  on  which  they  formerly  resided,  merely 
because  she  has  ascertained  that  there  are  liens  on  the  lot  first  8<t  aside. 

Appeal  from  the  Probate  Court  of  Tuolumne  Coimty. 

This  was  a  proceeding  of  remonstrance,  filed  October  20, 1855/ 
by  the  widow  of  Joshua  Holden,  deceased,  against  the  granting 
of  the  petition  of  the  administrator  of  the  estate,  to  sell  a  certain 
lot  known  as  one  half  of  the  Exchange  Lot,  being  a  part  of  No. 
82,  in  the  city  of  Sonora.  In  support  of  the  remonstrance,  it 
was  proved  that  Joshua  Holden  and  his  wife  had  resided  a  long 
time  on  the  lot,  it  being  held  in  joint-tenancj  bj  Holden  and 
one  Oreen,  till  June  17,  1852,  when  Oreen  quitclaimed  to 
Holden.  On  the  day  following,  the  premises  were  destroyed  by 
fire,  and  Holden  buiLt  a  house  on  another  lot,  where  he  and  his 
wife  resided  until  his  death. 

In  opposition  to  the  remonstrance,  it  was  proved  that  in  Oc- 
tober, 1853,  the  remonstrant  had  petitioned  the  Probate  Court 
to  set  aside  to  her,  as  widow,  the  house  and  lot  in  which  her 
husband  resided  at  the  time  of  his  deaiii,  and  for  a  stipend  of 
one  hundred  dollars  a  month,  which  was  granted  by  the  Court, 
and  acquiesced  in  by  remonstrant  till  March,  1855,  when  she 
filed  another  petition,  setting  forth  that  the  first  order  had  been 
made  without  her  knowledge;  that  the  property  set  aside  was 
encumbered  with  prior  liens,  and  nearly  valueless  to  her;  that 
her  husband's  estate  is  insolvent,  and  praying  that  lot  No.  82, 
on  which  she  formerly  resided,  be  set  aside  as  the  homestead, 
she  having  relinquished  her  right  to  the  other. 

The  Court  granted  an  order  setting  aside  to  her  a  portion  of 
lot  No.  82,  known  as  the  Omega  Lot,  being  tweniy-four  feet  by 
a  hundred  feet.  Lot  No.  82  is  one  hundred  feet  square.  Her 
petition  for  the  whole  lot  was  subsequently  argued  in  June, 
1855,  on  her  behalf  and  for  the  creditors  of  the  estate,  and  was 
overruled,  the  Court  afiSrming  its  previous  order  giving  her  the 
Omega  Lot.  The  Exchange  Lot  and  the  Omega  Lot  together 
make  lot  No.  82,  as  marked  on  the  city  map. 

The  Court  overruled  the  remonstrance,  and  ordered  the  sale 
as  prayed  for  by  the  administrator,  of  all  the  estate  of  Holden, 
except  the  dwelling-house  then  occupied  by  the  widow.  The 
remonstrant  appealed. 

*Robins(m,  Beatty  &  Botts,  for  Appellant.  [235] 

1.    The  residence  of  the  family  on  the  lot  No.  82,  from 
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1850  to  the  time  of  the  fire,  1852,  created  a  Tested  right  of 
Homestead.     (4  Cal.  268,  Taylor  v.  Eargous.) 

2.  The  petition  of  Airs.  Holden  to  set  apart  homestead  and 
other  property  during  administration,  is  a  petition  for  property 
under  the  provisions  of  the  Act  in  relation  to  the  estates  of  de- 
ceased persons.  (Comp.  Laws,  p.  393,  sees.  121, 122.)  And 
even  if  that  be  her  petition,  it  cannot  operate  to  deprive  her  of 
a  vested  right  of  homestead  in  lot  82,  if  she  ever  had  it. 

3.  If  the  adjudication  of  the  Probate  Court  goes  for  any- 
thing, it  shows  by  the  order  of  the  26th  of  March,  1855,  that 
her  right  of  homestead  in  lot  82  is  recognized  by  that  Court. 
The  attempt  to  restrict  the  right  to  a  fraction  of  the  lot,  is  a 
usurpation.  If  any  issue  were  formed  as  to  whether  the 
whole  lot  was  worth  over  $5000,  the  District  Court  must  tiy  it. 
(Const.  Art.  VI.) 

4.  The  order  to  sell  the  homestead  is  error,  and  injurious  to 
appellant,  as  clouding  her  title. 

H.  P,  Barber,  for  Respondents. 

If  Mrs.  Holden  had  been  dissatisfied  vnth  the  order  made  on 
her  own  application  and  request,  she  should  have  dissented  at 
the  earliest  possible  period,  and  not  have  waited  for  the  space 
of  eighteen  months,  thus  appropriating  the  property,  and  de- 
priving creditors  of  the  power  of  selling  it,  until  by  some  vicis- 
situde in  the  value  of  real  estate  it  had  deteriorated  in  value, 
and  the  other  lot  had  become  more  valuable  than  it  was  before. 

The  petitioner  has  made  her  selection,  and  cannot  now  be 
permitted  to  change  off  as  she  pleases,  in  derogation  of  the 
rights  of  creditors. 

The  whole  case  presents  a  mere  question  of  fact,  decided  by 
the  proper  tribunal,  the  Probate  Court. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRBAT.     Mr.  Justice  Tebbt  concurred. 

In  Cooh  V.  McChristian,  4  Cal.  23,  and  Taylor  v.  Hargous,  4 
Cal.  268,  we  attempted  to  give  such  a  construction  to  the  home- 
stead law  of  this  State  as  would  reconcile  some  of  its  imperfec- 
tions, but  with  no  hope  that  we  would  be  successful  in  estab- 
lishing any  rule  which  could  be  applied  to  all  its  absurdities  and 
contradictions. 

It  was  the  earnest  desire  of  this  Court  that  the  Legislature 
would  have  passed  some  act  relieving  these  cases  from  the  em- 
barrassment which  surrounds  them,  and  establish  this  class  of 
titles  upon  a  well  defined  and  substantial  basis.  Neither  the 
wishes  of  the  Courts,  or  of  the  bar  have,  however,  been  real- 
ized in  this  respect,  and  we  are  left  to  determine  each  case  upon 
its  individual  merits. 

The  conclusions  drawn  from  the  cases  already  decided  are: 

First,  that  the  homestead  is  the  family  residence,  and  in  order 

to  constitute  a  homestead,  there  must  be  an  actual  occu- 

[236]   pancy,  with  the  intention  of  ^dedicating  the  premises  to 

such  purpose.     Second,  that  residence  is  prima  facie  evi- 
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dence  of  sueh  intention,  and  imparts  notice.^  Third,  that  when 
the  premises  have  acquired  the  character  of  a  homestead  by  ac- 
tual occupation,  with  that  intention,  the  estate  thus  created  can- 
not be  destroyed,  except  by  the  concurrence  of  both  husband 
and  wife;  neither  will  their  removal  from  the  premises  operate 
as  an  abandonment.  Fourth,  that  the  question  of  homestead 
is  a  question  of  fact,  and  the  presumption  arising  from  resi- 
dence may  be  defeated  by  facts  ^nd  circumstances  aliunde. 

Apply  these  principles  to  the  present  case.  It  appears  that 
Holden  and  Green  held  the  lot  in  question,  as  joint-tenants,  up 
to  the  17th,  on  which  day  Green  quitclaimed  to  Holden,  and 
that  the  premises  were  destroyed  by  fire  on  the  18th.  Under 
our  previous  decisions,  the  residence  of  Holden  upon  the  lot,  so 
long  as  it  was  held  in  joint-tenancy,  did  not  qualify  the  posses- 
sion, or  give  to  it  the  character  of  a  homestead;  and  his  actual 
residence  upon  the  lot  at  the  time  when  it  was  susceptible  of 
receiving  that  character,  by  reason  of  the  title  being  in  him, 
was  less  than  twenty-four  hours.  It  then  became  necessary  to 
determine  (this  occupancy,  short  as  it  was,  having  raised  the 
presumption  of  dedication,)  whether  there  had  in  fact  been  a 
dedication,  and  .whether  such  was  the  intention  of  Holden.  For 
this  purpose,  it  was  proper  to  inquire  as  to  the  character  of 
the  building  destroyed,  whether  a  dwelling-house  or  not.  The 
fact  that  a  new  house  was  afterwards  erected,  which  was  re- 
garded as  the  family  residence;  that  no  steps  were  taken  to  re- 
store the  former  building,  or  to  return  to  the  locality;  these 
questions  appear  to  have  been  before  the  Court  below,  and  to 
have  been  passed  on.  In  addition  to  all  this,  the  appellant 
is  concluded  by  her  own  acts  in  the  Court  below.  It  is  not 
shown  that  she  did  not  authorize  the  attorney  to  appear  for 
her,  or  that  he  is  insolvent;  on  the  contrary,  she  appears  to 
have  acquiesced  in  the  decree,  and  to  have  accepted  the  sti- 
pend allowed  by  the  Court  for  some  eighteen  months.  To 
say  the  least,  her  application  to  have  the  lot  82  set  apart  as 
a  homestead,  comes,  at  this  time,  with  a  bad  grace,  and  is 
devoid  of  equitable  consideration.  From  an  examination,  we 
are  satisfied  that  she  has  received  even  more  than  in  strict  law 
she  was  entitled  to,  and  has  therefore  no  reason  to  complain. 

Judgment  affirmed* 


THE  PEOPLE  V.  HOOD. 

^  Abson,  iKDiCTMSirE  iNSUFViuiSKT. — A.n  indictment  for  arson,  charging  that 
the  accused  "did  on  a  certain  day  barn,  or  canse  to  be  burned,  a  certain 
dwelling  bouse/'  is  bad,  because  the  charge  is  laid  in  the  alternative, 
-whereas  it  should  be  special. 

Ideu. — ^What  Iimicr^kiKNT  SHoiTLD  Set  Fobth. — An  indictment  should  set 
forth  the  facta  and  circumstances  of  the  alleged  offense,  so  that  the  ac- 
cused may  be  prepared  for  his  defense.    . 

1.    Ovemiled  People  t.  Mjiert,  20  Cal.  79.    Cited  rale  as  to  oonjunctiye  and  disjunct! vo 
tyennento;  explained,  PtopU  t.  Tomlinton,  36  Gal.  509. 
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Appeal  from  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, County  of  Siskiyou. 

[237]  *  The  defendant  was  indicted  for  the  crime  of  arson. 
The  body  of  the  indictment  is  in  these  words:  "  John 
Hood  is  accused  by  the  grand  jury  of  the  county  of  Siskiyou  by 
this  indictment,  of  the  crime  of  arson  committed  as  follows: 
The  said  John  Hood,  on  or  about  the  eleventh  day  of  October, 
in  the  year  one  thousand  eight  hundred  and  fifty-nve,  in  Scott'e 
Valley,  Siskiyou  county.  State  of  California,  did  willfully  and 
maliciously  bum,  or  cause  to  be  burned,  a  certain  dwelling 
house  situated  in  said  valley,  the  property  of  one  Mary  Duncan." 
The  defendant  demurred  to  tne  indictment  The  demurrer 
was  overruled,  and  the  defendant  tried  and  convicted.  Defend- 
ant appealed. 

Edwards  &  English^  for  Appellant. 

First.    That  the  Court  erred  in  overruling  the  demurrer. 

1.  Because  the  indictment  is  for  a  felony,  and  the  act  is  not 
alleged  to  have  been  done  feloniously. 

2.  Because  the  indictment  does  not  contain  a  statement  of 
the  acts  constituting  the  offense,  or  the  particular  circumstances 
of  the  offense  charged. 

3.  Because  the  indictment  is  in  the  disjunctive,  that  the  de* 
fendant  "  burned  or  caused  to  be  burned." 

As  to  the  second  point,  we  refer  to  the  language  of  this 
Court  in  the  case  of  Tfie  People  v.  Jacinto  Aro,  ante  207. 

As  to  the  third  point,  we  say  that  the  provision  in  the  two 
hundred  and  thirty-ninth  section  of  the  Act  to  regulate  proceed- 
ings in  criminal  cases  (Acts  of  1851,  p.  238),  *'  that  the  indict- 
ment must  be  direct,"  means  that  the  indictment  must  be  cer- 
tain, positive. 

The  rule  has  always  been  that  as  an  offense  must  be  positively 
charged,  stating  an  offense  in  the  disjunctive  is  bad.  (1  Ch. 
Crim.  L.,  174.) 

The  following  authorities  sustain  the  position  that  an  indict- 
ment charging  a  man  disjunctively,  is  void:  Bac.  Abr.,  Tit.  In- 
dictment, Letter  G.,  No.  1;  Bex  v.  Stacker,  1  Salk.  342,  371; 
Bex  V.  Flint,  Hard.  370;  Bex  v.  Stoughton,  2  Str.  900,  901;  State 
V.  Obannon,  1  Bailey,  144. 

Wmiam  T.  Walbce,  Attorney-General,  for  the  People. 

The  indictment  is  sufficient  in  form  and  in  substance.  The 
words  **  bum  or  cause  to  be  burned,"  are  equivalent  expressions, 
and  although  they  are  both  needlessly  inserted  in  the  indict- 
ment, it  is  submitted  that  the  indictment  is  not  vitiated  thereby. 
When  tested  by  the  rule  prescribed  by  the  two  hundred  and 
forty-fifth  section,  p.  454  of  Compiled  Laws  of  California,  the 
indictment  is  clearly  sufficient.  The  particular  circumstances 
of  the  offense  need  only  be  charged  where  they  are  necessary  to 
constitute  a  complete  defense.  (Section  239,  p.  453  Compiled 
Laws.)    It  is  clear  that  the  appellant  was  not  deprived  of  any 
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substantial  right  bj  the  form  and  substance  of  this  indictment, 
and  unless  this  is  so,  the  judgment  mil  not  be  reversed.  ^Sec. 
499,  p.  486,  Comp.  Laws;  People  t.  Lockwood,  decided  at  April 
term,  1856.) 

♦The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  [238] 
Justice  MuBBAT.    Mr.  Justice  Terry  concurred. 

The  indictment  in  this  case  charges  the  accused  of  the  crime 
of  arson,  in  this,  that  on  a  certain  day,  etc.,  *'  he  did  bum  or 
cause  to  be  burned,  a  certain  dwelling-house,  etc/' 

This  is  not  a  sufficient  description  of  the  offense;  first,  because 
the  charge  is  laid  in  the  alternative,  whereas  it  should  be  special; 
and  second,  because  the  facts  and  circumstances  of  the  alleged 
offense  are  not  set  forth  in  such  a  manner  as  to  apprise  the  pris- 
oner of  the  offense  charged  against  him,  so  that  he  may  be  pre- 
pared for  his  defense.  (See  tiie  case  of  the  People  v.  Aro,  ante 
207.) 

Judgment  reversed,  and  new  trial  ordered. 


EYAN  V.  DALY. 


1  Confession  of  Jxnx^MEirr,  whin  Void. — A  confession  of  Jtid^ent  to  a  bona 
fldf  creditor,  and  the  issuance  of  execution,  and  making;  levy  under 
tile  same  by  the  judgment  debtor,  withont  the  knowledge  of  the  judg- 
ment creditor,  done  with  a  knowledge  that  another  creditor  is  about  to 
attach,  and  for  the  purpose  of  defeating  his  attachment,  is  void  as  to 
the  attaching  creditor. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

Bill  to  enjoin  a  judgment  confessed  by  defendant  Daly,  to 
defendants  Douglass  &  Co.  It  is  admitted  that  Douglass  &  Co. 
were  bona  fide  creditors  of  Daly,  in  the  amount  of  the  judgment, 
and  were  ignorant  of  any  fraud  in  the  entering  of  the  judgment, 
but  that  Daly,  knowing  that  the  plaintiff,  also  his  creditor,  was 
about  to  issue  an  attachment,  ana  being  in  failing  circumstances, 
confessed  the  judgment,  and  caused  an  execution  to  issue  and 
levy  to  be  made,  without  the  knowledge  of  Douglass  &  Co.,  for 
the  purpose  of  preferring  them  and  preventing  the  plaintiff  from 
satisfying  his  claim  out  of  the  property. 

The  Court  below  refused  to  grant  the  injunction,  and  ordered 
the  money  in  the  Sheriff's  hands  to  be  paid  to  Douglass  &  Co. 

Plaintiff  appealed. 

W,  S.  Long  and  0.  D.  Judah,  for  Appellant. 

The  confession  of  a  judgment  by  a  filing  or  insolvent  debtor 
for  a  part  consideration,  or  any  otiiier  act  of  the  debtor,  in  con- 
templation of  bankruptcy,  the  effect  of  which  is  to  secure  to  a 
single  creditor  the  whole  of  the  debtor's  property,  is  void.  (Sec. 
89  of  Insolvent  Law,  also  Stat,  of  Frauds,  Comp.  Laws,  p.  202; 

1.  DlB^ngolBhed  Oladwin  y.  Oarriion,  18  Cftl.  384;  commented  on,  WUecxion  t.  Burton, 
27C«L238. 
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Cheever  v.  HayB,  4  Cal.  Bep.  p.  — ;  Wvdgery  v.  EasheU,  5  Mass. 
B.  144;  Oyden  et  al.  v.  Cammings,  1  John.  B.  869;  Deny  y. 
Dana,  2  Gushing  B.  160.) 

The  defendants,  Douglass  &  Co.,  in  giving  their  assets  and 
availing  themselves  of  the  act  of  the  debtor,  must  take  tiie  as- 
signment or  judgment  cum  onere;  their  assets  relate  back  to  the 
time  ^hen  Daly  confessed  the  judgment,  and  according 
[239]  to  his  declarations  he  did  so  under  "^circumstances  which 
(under  the  admissions  of  D.  &  Co.  as  to  Daly's  condition  at 
the  time)  attached  as  conditionsand  qualified  the  transaction.  It 
was  not  an  absolute,  unconditional  act,  but  in  equity,  taking  all 
the  circmnstances  together.  D.  &  Co.  were  made  fxustees,  and 
the  proceeds  in  their  hands  may  be  regarded  as  equitable  assets 
in  which  the  plaintiff  below  had  an  interest. 

The  bill  filed  by  plaintiff  was  the  proper  remedy.  (Swains  v« 
Ti/ia,  16  Barb.  S.  C.  B.  641.) 

Sobinson  db  BeaUy,  for  Bespondents.    No  brief  on  file. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebrt. 
Mr.  Chief  Justice  Mubbay  concurred. 

It  is  admitted  by  the  i)arties,  that  Daly  being  in  failing  cir- 
cumstances, confessed  a  judgment  in  favor  of  Douglass  &  Co., 
and  himself  procured  an  execution  to  be  issued  and  levied  on 
his  property  without  the  knowledge  or  solicitation  of  Douglass 
&  Co.;  that  this  was  done  with  a  full  knowledge  of  plaintiff's 
intention  to  sue  out  an  attachment  against  him,  and  for  the 
purpose  of  preventing  the  plaintiff  from  satisfying  the  same  out 
of  Ins  (Daly's)  properly. 

The  twentieth  section  of  the  statute,  concerning  fraudulent 
conveyances  and  contracts  provides,  that  all  judgments,  suffered 
with  intent  to  hinder,  delay  or  defraud  creditors,  shall,  as  to 
such  creditor,  be  void.  It  follows  that  the  confession  of  jjidg- 
ment  by  DaJy  in  favor  of  Douglass  &  Co.,  having  been  suffered 
for  the  purpose  of  hindering  and  delaying  the  collection  of 
plaintiff^s  debt,  is  void  to  him. 

Judgment  reversed. 


Ex  Parte  FBADEB. 

AssAUXA  AND  BAVFBBT^-Junatmrr  nst  Otvtl  Aotioh. — A  party  eonnot  be 
imprisoned  under  a  judgment,  in  a  civil  action,  for  aBsault  and  bat- 
tery. 

Statutb  Unconbtitutiowal. — ^The  seventy-third  section  of  the  Practice  Act 
is  in  violation  of  Art.  I,  See.  15  of  the  Constitution. 

JuDOMEirr  FOB  Damages  a  Debt. — A  judgment  for  damages  for  an  assault 
and  battery  is  as  much  a  debt  as  though  recovered  in  an  action  of  as* 
sumpsit. 

iMFBisoMxnrr  vob  Debt. — ^Ko  person  can  be  imprisoned  for  debt,  under  the 
Constitution,  except  in  cases  of  fraud.  An  assault  and  battery  is  not  a 
case  of  fraud,  inritmn  the  meaning  of  the  Constitution. 

Application  of  Joseph  Prader  on  habeas  corpus. 
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The  opinion  of  the  Court  contains  a  statement  of  the  grounds 
for  the  application. 

The  opinion  of  the  Court  was  deLLyered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebbt  concurred. 

The  petitioner  was  arrested  on  final  process  of  the 
Court  below,  to  '^'answer  a  judgment  obtained  against  [240] 
him,  in  an  action  for  assault  and  battery. 

The  seyenty-third  section  of  the  Practice  Act  proyides,  that 
"  the  defendant  may  be  arrested  when  the  action  is  for  willful 
injury  to  person  or  character/'  etc.  This  proyision  is  directiy 
in  conflict  with  the  fifteenth  section  of  Article  I.  of  the  Consti* 
tutionof  this  State,  which  proyides  that  "  no  person  shall  be 
imprisoned  for  debt  in  any  ciyil  action,  on  mesne  or  final  pro« 
cess,  unless  in  case  of  fraud,"  etc.  See  case  of  Holdforth,  1 
Cal.  438. 

An  assault  and  batteiy  is  not  a  case  of  fraud,  in  the  sense  that 
that  term  is  employed  by  the  Constitution;  neither  can  it  be 
made  so  by  the  Legislature;  and  the  judgment  is  a  debt,  aa 
much  as  though  recoyered  in  an  action  of  assumpsit. 

The  defendant  must  be  discharged.  ^ 


GUNN,  AjDMnnsTBATOE  of  SHELDON,  v.  POLLOCK. 

Etsctuemt  fbom  Msxccak  GbaiAt— iMPBovEMEHn  A8  A  Sbt-off. — ^Where 
the  plaintiff  leased  a  tract  of  land  claimed  by  him  under  a  Mexican 
grant,  to  defendant,  npon  condition  that  he  was  not  to  pay  any  rent  for 
two  years,  and  if  the  title  was  confirmed  within  that  time,  defendant  was 
to  give  up  his  improvements;  but  if  not  confirmed  in  two  years,  defend- 
ant was  to  remain  on  until  confirmation^  with  the  privilege  of  buying  in 
case  of  sale,  and  if  not  confirmed,  defendant  was  to  hold  it  as  public 
laud;  and  the  defendant  at  the  end  of  two  years,  took  up  the  tract  as 
public  land:  Hefd,  in  an  action  for  the  possession  and  damages,  that 
defendant's  improvements,  erected  before  or  after  he  thus  terminated 
his  tenancy,  were  only,  a  substitute  for  the  first  two  years'  rent,  and 
that  he  was  chargeable  for  rent  thereafter  accruing. 

Idem. — Iupbovemknts,  whsn  cannot  bb  Skt-ovf.  —  Any  improvements 
erected  by  defendant  after  the  termination  of  his  tenancy  were  at  his 
own  risk,  and  he  is  not  entitled  to  their  value  as  an  o£^t. 

Appeal  from  the  J)istrict  Court  of  the  Sixth  Judicial  Dis- 
trict. 

This  was  an  action  to  recover  possession  of  a  tract  of  land  in 
Sacramento  County,  and  damages  for  the  detention  thereof. 
The  only  questions  raised  are  as  to  plaintiffe'  right  to  recover 
damages,  and  defendant's  right  to  offset  the  value  of  his  im* 
provements.  The  facts  relafing  to  these  points  are  fully  stated 
in  the  opinion  of  the  Court. 

The  verdict  of  the  jury  was  for  plaintiff  for  restitution  of 
the  premises,  and  for  $1,200  damages.  Defendants'  motion  for 
a  new  trial  was  overruled,  and  judgment  entered  in  accordance 
with  the  verdict.    Defendant  appe^ed^ 
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Crocker  (h  Robinson^  for  Appellant. 
Bobinson  d  Beaity,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  hj  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tesbt  concurred. 

Bj  an  agreement  between  the  parties,  the  defendants 
[241]  entered  into  the  ^possession  of  a  tract  of  land  claimed  by 
the  plaintiff  under  a  Mexican  grant,  upon  the  conditions 
that  he  was  not  to  pay  any  rent  for  two  years,  and  if  the  title 
was  confirmed  in  that  time,  he  was  to  give  up  his  improve- 
ments;  but  if  not  confirmed  in  two  years,  the  defendant  was  to 
remain  on  until  it  was  confirmed,  with  the  privilege  of  buying 
it  in  case  of  sale.  It  was  further  agreed,  that  if  the  title  was 
not  confirmed,  the  defendant  was  to  hold  it  as  public  land. 

In  August,  1853,  some  two  years  after  his  entry,  the  defend* 
ant  filed  his  notice,  claiming  title  to  the  land  in  dispute,  under 
the  Possessory  Act  of  this  State,  thereby  terminating  lus  ten- 
ancy, disclaiming  his  landlord's  title,  and  setting  up  ownership 
in  himself. 

On  the  trial  the  defendants  offered  to  prove  the  value  of  the 
improvements,  both  before  and  after  November,  1853,  which 
evidence  was  excluded,  and  the  Court  instructed  the  jury  that, 
if  they  found  for  the  plaintiff,  they  should,  in  estimating  the 
damages,  allow  the  rent  of  the  premises  from  November  1st, 
1853. 

We  are  satisfied  that  both  rulings  are  correct.  The  improve- 
ments of  the  fijrst  two  years  were  substituted  as  payment  for 
rent,  provided  the  title  was  confirmed  in  that  time.  At  the  ex- 
piration of  that  period,  the  defendant  abandoned  the  contract, 
and  terminated  the  tenancy.  Any  improvements  made  after- 
wards were  at  his  own  risk;  and  having  terminated  the  agree- 
ment, he  was  chargeable  for  rent  thereafter  accruing.. 

Judgment  affirmed. 


PAGE  t;.  NAGLEE. 

Tbubtbeb  cannot  PuBCflAsx  Tbubt  Pbopbbtt. — A  tmstee  cannot  purchase 
nor  deal  with  the  subject  of  the  trust,  nor  purchase  debts  to  be  paid  out 
of  the  trust  fund,  nor  place  himself  in  a  position  antagonistic  to  the 
trust. 

Ideu. — The  purchase,  by  a  trustee,  of  a  debt,  to  be  paid  out  of  the  trust 
fund,  and  causing  an  action  to  be  brought  and  judgment  obtained 
thereon  in  the  name  of  another,  if  not  a  fraud  in  fact,  was  a  yiolation  of 
his  duties  as  a  trustee,  and  it  makes  no  difference  in  this  respect  whether 
his  trust  is  created  by  deed  or  mortgage,  or  whether  the  same  was 
void  or  not. 

Idxm. — ^Estoppel  of. — Having  accepted  the  truat  and  received  the  rents  of 
the  property,  the  trustee  cannot  dispute  its  validity,  particularly  for  his 
own  benefit. 

iNJiTNcnoM— WHEN  JuDOKKNT  HAT  BB  Enjoinxd. — A  judgment  SO  obtained  by 
a  trustee,  is  void  in  law  and  a  nullity,  and  may  be  enjoined  at  the  in- 
stance of  the  party  executing  the  deed  of  trust  to  secure  the  payment  of 
his  debts  out  of  the  fund. 
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*    Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintiffs,  D.  W.  Page,  Henry  D.  Bacon,  and  Henry 
Haight,  executed  a  deed  of  trust  of  certain  real  estate  in  the 
City  of  San  Francisco,  on  the  1st  of  May,  1855,  to  John  Par- 
rott  and  the  defendant,  Heniy  M.  Naglee,  who  accepted  the 
same  for  the  purpose  of  securing  certain  parties,  includmg  Par- 
rott  and  Naglee,  who  had  guaranteed  the  payment  of  time 
certificates  issued  by  Page,  Bacon  &  Co.,  for  a  portion  of  their 
indebtedness,  under  an  arrangement  which  enabled  that  house 
to  resume  business. 

'^'The  plaintiffs  filed  their  fail!  in  this  action  against  H,  [242] 
M.  Naglee,  S.  C.  Hastings,  and  David  Scannell,  to  enjoin  a 
sale  on  execution  under  a  certain  judgment  for  $3,1y8,  obtained 
against  the  plaintiffs,  and  the  other  members  of  the  firm  of 
Page,  Bacon  &  Co. ,  August  22, 1855,  in  an  action  brought  by 
S.  C.  Hastings,  July  18th,  1855.  The  bill  alleges  that  Naglee, 
since  accepting  the  trust  above  mentioned,  and  assignments  in 
trust  of  personal  property  and  securities  of  Page,  Bacon  &  Co., 
executed  for  the  same  purpose,  had  bought  up  certain  certifi- 
ficates  of  deposit  and  time  certificates  of  Page,  Bacon  &  Co.^ 
and  had  obtsuned  the  consent  of  Hastings  to  bnng  suit  in  the 
name  of  the  latter,  .who  had  no  interest  therein;  that  execution 
had  issued  upon  the  judgment  thus  obtained,  and  thal^  the 
sheriff,  D.  Scannell,  had  levied  on  certain  real  estate  included 
in  the  deed  of  trust  above  mentioned. 

The  answer  of  Naglee  denies  that  he  purchased  the  certificates 
on  which  suit  was  brought  by  Hastings,  after  the  execution  of 
the  trusts,  but  avers  that  he,  Naglee,  had  before  that  time  over 
$8,000  of  the  certificates  of  Page,  Bacon  &  Co.,  for  moneys  de- 
posited by  him  vrith  them;  that  alter  the  execution  of  the  deed 
of  trust,  he  sold  over  $4,000  of  the  certificates  not  yet  due,  and 
purchased  a  certificate  of  $1,000,  which,  as  well  as  the  certifi- 
cates retained  by  him,  was  then  due,  and  that  the  suit  was 
brought  thereupon.  It  also  insists  that  the  so-called  deed  of  trust 
is  in  fact  a  mortgage  to  secure  Parrott  and  Naglee,  and  others, 
from  loss  by  reason  of  the  guaranty  above  mentioned,  and  that 
Naglee  was  not  a  trustee,  and  had  a  right  to  bring  the  action; 
it  also  admits  that  the  suit  was  brought  by  Naglee,  in  the  name 
of  Hastings,  with  the  full  knowledge  of  the  plaintiffs. 

Annexed  to  the  answer,  is  a  copy  of  the  instrument  alleged 
by  plaintiffs  to  be  a  deed  of  trust,  and  by  defendants  to  be  a 
mortgage. 

It  conveys  the  property  of  plaintiffs,  including  the  lots  levied 
on  under  the  execution  of  Hastings,  to  Parrott  and  Naglee, 
"  upon  condition,  however,  and  these  presents  are  made  upon 
this  express  condition,  that,  whereas,"  etc.,  reciting  that  Parrott, 
Naglee,  and  other  parties  named  iJierein,  had  guaranteed  the 
payment  of  certain  time  certificates  of  Page,  Bacon  &  Co., 
amounting  to  $400,000.  **  Now  if  the  said  peurties  of  the  first 
part  shall  save,  indemnify,  and  forever  keep  harmless  the  said 
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John  Parrott,  Heoiy  M.  Naqlee,  and  the  rest  of  said  guarantors, 
from  all  costs,  damages,  and  expenses,  on  account  or  bj  reason 
of  said  guaranty,  then  tibe  foregoing  conveyance  shall  be  null 
and  void,  otherwise  to  remain  in  full  force  and  virtue;  and  if 
said  John  Parrott,  Henry  M.  Naglee,  or  any  of  the  others 
of  said  guarantors,  shall  pay  any  such  costs  or  expenses  as 
aforesaid,  or  suffer  any  damages  as  aforesaid,  then  the  said  par- 
ties of  the  second  part  shall  proceed  to  foreclose  this  mortgage, 
and  sell  said  premises,  or  so  much  thereof  as  may  be  necessaiy, 
in  the  manner  provided  by  law,  and  reimburse  said  guarantors  all 
such  costs,  damages  and  expenses;  and  said  parties  of  the  second 
part  are  hereby  constituted  trustees  for  the  rest  of  said  guaran- 
tors, to  hold  said  premises  under  this  mortgage,  and  foreclose 
said  mortgage,  and  sell  said  premises,  and  apply  the  proceeds 
thereof  for  the  benefit  and  indemnity  of  said  guarantors,  as 

aforesaid." 
[243}       *There  are  other  questions  raised  by  the  record  not 

material  to  the  decision  of  the  Couit.  The  case  was 
argued  on  the  pleadings  alone  in  the  Court  below,  and  an  in- 
junction granted.    Defendant,  Naglee,  appealed. 

Wm.  Duer,  for  Appellant. 

1.  The  instrument  executed  by  Page,  Bacon  &  Co.  to  Messrs.* 
Naglee  and  Parrott  is  plainly  a  mortage,  and  there  is  no  prin- 
ciple of  law  which  forbids  a  mortgagee  to  sell  the  mortgaged 
premises  on  a  judgment  obtained  for  an  independent  debt.  The 
only  doubt  that  has  ever  been  expressed  is  as  to  whether  he 
should  be  allowed  to  sell  them  on  a  judgment  at  law  obtained 
for  the  mortgage  debt.  (Tice  v.  Annin,  2  Johns.  Ch.  R.  125;  4 
Kent  Com.  7th  Ed.  195,  marginal  paging,  184,  and  notes.) 

2.  If  the  deed,  instead  of  a  mortgage,  had  been  a  conveyance 
in  trust,  there  is  nothing  to  prevent  a  trustee  from  collecting  a 
debt  due  him  by  the  centui  que  trust,  and  which  is  unconnected 
with  the  trust,  by  judgment  and  execution  against  the  trust 
property,  the  sale,  of  course,  being  subject  to  the  trust.  Other- 
wise he  might  forfeit  his  debt,  since  there  might  be  no  other 
property.  This  is  neither  buying  trust  property,  nor  speculating 
with  it,  and  the  act  is  in  no  respect  inconsistent  with  the  duties 
of  the  trustee.     (See  Story's  Equit.  Jurispr.  Sec.  321,  et  seq.) 

3.  Even  if  Naglee  have  no  right  to  sell  the  mortgaged  prop- 
erty. Page,  Bacon  &  Co.  cannot  complain.  The  question  is 
between  different  classes  of  creditors.  As  far  as  the  debtor  is 
concerned,  the  creditor  may  pursue  all  the  remedies  which  his 
contract  gives  him.     (Story  Eq.  Jurisp.  Sees.  559,  C40.) 

Upon  the  point  that  Page,  Bacon  &  Co.,  who  are  the  debtors, 
cannot  object  to  the  proceeding  by  Naglee,  and  to  show  that 
even  in  a  case  of  purchase  by  a  trustee,  only  the  ceBtui  que  trust 
can  complain,  I  refer  to  the  following  authorities  cited  on  thd 
argument  but  not  contained  in  the  points:  2  Blackf.  377;  2  J. 
Ch.  R.  252;  Provost  v.  Grate,  Peters'  C.  C.  B.  3G4;  S.  C.  C. 
Wheat.  481. 
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In  the  case  of  Wilson  y.  Troup^  (2  Cowen  B.  238,)  Sutherlaih), 
J.,  said:  "  No  one  but  the  cestui  que  trust  has  the  right  to  call  in 
question  or  set  aside  a  purchase  bj  the  trustee.  (DevoTie  y.  Fan- 
ning,  2  J.  Ch.  B.  252.)  The  mortgagor  cannot  say  that  the 
mortgagee  was  trustee  for  him  with  respect  to  the  surplus  which 
might  he  produced  by  the  sale,  and  that  he,  therefore,  is  one  of 
the  cestui  que  trusts  and  has  a  right  to  question  the  purchase  by 
the  trustee." 

Wm.  HayeSy  for  Bespondents. 

1 .  The  instrument  described  in  the  complaint,  a  copy  of  which 
is  annexed  to  the  defendants'  answer,  is  a  deed  of  trust.  The 
intention  of  the  parties  clearly  show  tiiiat  it  was  intended  as  such. 

But  whether  it  is  an  absolute  deed  or  only  a  mortgage  is  im- 
material, as  Naglee  holds  under  it  as  trustee. 

*There  is  no  dispute  but  what  Naglee  collected,  and    [244] 
now  collects  and  holds,  the  rents  as  trustee.    This  he  ad- 
mits in  his  answer. 

2.  Naglee,  then,  being  a  trustee,  or  standing  in  a  situation  of 
trust  and  confidence,  could  not  purchase  or  deal  with  the  sub- 
ject of  the  trust  for  his  own  benefit. 

This  rule  is  absolute  and  uniyersal.  It  is  subject  to  no  quali- 
fications or  exceptions.  (Story  Eq.  Juris.  Sees.  821,  322;  Con- 
ger y.  Eing,  11  Barb.  356;  Devone  y.  Channing,  2  Johns.  Ch. 
252;  Van  Home  y.  Fonda,  6  Johns.  Ch.  409;  Parkist  y.  Alesconda, 
1  Johns.  Ch.  397;  Boyd  y.  Hawkins,  2  Deyereux's  Eq.  Bep.  195.) 

3.  Naglee,  while  trustee,  could  not  purchase  for  his  own  benefit 
debts  due  from  the  plaintiff,  to  be  collected  out  of  the  trust  estate. 

He  cannot  be  permitted  to  raise  in  himself  an  interest  oppo- 
site to  the  party  for  whom  he  acts,  nor  place  himself  in  a  posi- 
tion inconsistent  with  the  interest  of  the  trust,  or  which  has  a 
tendency  to  interfere  with  his  duiy  in  discharging  it.  (Conger 
y.  Bing,  11  Barb.  356;  4  Kent's  Com.  475;  Story  Eq.  Juris.  Sec. 
322;  Ex  Parte  James^  8  Vesey,  337;  Van  Home  y.  Fonda,  5  Johns. 
Ch.  388) 

The  doctrine  may  be  generally  stated,  that  whereyer  confi- 
dence is  reposed,  and  one  party  has  it  in  his  power,  in  a  secret 
manner,  for  his  own  adyantage,  to  sacrifice  those  interests  which 
he  is  bound  to  protect,  he  will  not  be  permitted,  to  hold  any 
such  adyantage.    (Stonr  Eq.  Juris.  Sec.  323.) 

4.  It  was  the  duty  of  Naglee  to  preserye  and  take  care  of  the 
trust  property  in  the  same  manner  as  if  it  had  been  his  own;  to 
preyent  any  waste,  or  delay,  or  injury  to  the  trust  estate.  (Stozy 
Eq.  Juris.  Sees.  1269,  1275.) 

It  is  admitted  b^  the  pleadings  that  the  sale  by  Naglee  would, 
first,  cloud  the  title  to  the  premises;  second,  embarrass  the 
plaintiff  and  the  trustees  (Parrott  and  Naglee)  in  effecting  a  sale 
thereof  for  the  uses  and  purposes  of  the  txust;  third,  impair  tlie 
yalue  of  the  land;  fourth,  preyent  and  hinder  the  plaintiff  and 
trustees  from  disposing  of  the  same;  and^  fifth,  cause  iiTepam- 
ble  injury  and  mischief. 
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It  will  be  wlioUj  tumeoessaiy  to  cite  authorities,  ehoTnng  that 
a  Court  of  equity  inrill  enjoin  a  sale  by  a  person  in  a  situation  of 
trust  and  confidence,  when  it  is  admitted  that  such  sale  would 
produce  any  one  of  the  injuries  enumerated. 

6.  A  trustee  cannot,  without  the  unequivocal  assent  of  his 
cestui  que  trvst,  act  for  his  own  ben^t  in  a  oontiact  on  the  sub- 
ject of  the  trust. 

If  he  extinguishes  an  incumbrance  hanging  over  the  property 
confided  to  his  care  out  of  his  own  funds,  he  can  only  claim  to 
be  reimbursed  for  his  outlays  in  this  respect.    {Boyd  r,  Hawkins^ 

2  Jud.  Eq.  304;  Green  v.  Warier,  1  Johns.  Oh.  36;  1  SaDc.  156; 

3  Dessaus,  25.) 

6.  Naglee,  in  attempting  to  sell  the  trust  estate  for  his  own 
benefit,  violated  the  duties  and  obligations  imposed  upon  him 
in  accepting  the  trust.  He  had  acquired  information  as  trustee, 
that  gave  hTm  an  advantage  over  all  other  persons,  and  a  Court 
of  equity  will  restrain  him  from  the  commission  of  any 
[245]  act  that  tends  to  waste  or  injure  the  trust  prop-'^ertv. 
{Hdwlet/  V.  MandiLS,  7  Johns.  Ch.  top  page  275.)  A  sale 
by  him  would  have  diverted  the  rents  and  profits  arising  out  of 
the  premises  from  the  purposes  of  the  trust,  the  purchaser  on 
the  sale  being  entitled  to  them. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBRAT.     Mr.  Justice  TsBRT  concurred. 

It  is  a  familiar  principle  in  law,  tiiat  one  who  is  a  trustee,  or 
who  stands  in  a  situation  of  trust  and  confidence,  cannot  pur- 
chase or  deal  with  the  subject  of  the  trust,  neither  can  he  pur- 
chase debts  due,  to  be  paid  out  of  the  trust  estate,  nor  place 
himself  in  an  attitude  antagonistic  to  the  trust.  The  purchase 
by  the  defendant  of  the  one  thousand  dollars  indebtedness  uf 
Page,  Bacon  &  Co.,  and  the  judgment  obtained  in  the  name  of 
S.  C.  Hastings,  if  not  a  fraud  in  fact,  was  in  violation  of  his 
duties  as  a  trustee  of  said  firm,  and  it  makes  no  difference  in 
this  respect,  whether  the  instrument  conveying  the  property  to 
himself  and  Parrott  was  a  deed  of  trust  or  mortgage,  or  whether 
the  same  was  void  or  not. 

I  am  satisfied  that  the  instrument  was  a  deed  of  trust;  but  if  a 
mortgage,  the  defendant  was  a  special  trustee,  who  took  the 
premises  charged  with  the  payment  of  whatever  loss  himself  and 
others  might  sustaia,  bv  reason  of  having  g^ranteed  the  certifi- 
cates of  Page,  Bacon  k  Co.  Having  accepted  this  trust,  and 
entered  into  possession  of  the  property,  ana  received  the  rents 
and  profits,  the  law  will  not  allow  him  to  dispute  its  validity, 
particularly  for  his  own  benefit.  The  judgment  itself  is  in  vio- 
lation of  the  law,  and  is  a  nullity;  and  Page,  Bacon  &  Co.  have 
a  perfect  right  to  protect  the  fund  or  property  in  the  hands  of 
tiieir  trustees,  inasmuch  as  they  are  ultimately  liable  to  their 
creditors,  and  are  interested  in  seeing  the  property  applied  to 
the  liquidation  of  their  indebtedness. 

Judgment  affirmed. 
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WELTON  V.  GARIBARDL 

ApFCAii — ^NoTTGS,  ON  WHOM  SfiBYED. — Notic6  oi  appeal  from  the  judgment  of 

a  justice  of  the  peace,  may  be  serred  on  the  attorney  of  the  adverse 

party. 
Idem.— Law  as  to  Justices'  Goubts. — The  general  law  regulating  appeals, 

which  provides  that  notice  may  be  served  on  the  party  or  his  attorney; 

must  govern  cases  arising  in  Justices'  Courts. 

Appeal  from  the  County  Court  of  the  County  of  San  Francisco. 

The  Court  below  dismissed  the  appeal  of  this  cause  from  the 
Justice's  Court,  on  the  ground  that  notice  of  appeal  must  be 
served  on  the  adverse  party^  and  that  service  on  his  attorney  in 
the  case  was  insufficient. 

Martin  db  Dwindle^  lot  Appellant. 

James  McCabe^  for  Bespondeni.. 

♦The  opinion  of  the  Court  was  delivered  by  Mr*  Chief  [246] 
Justice  MuBBAT.    Mr.  Justice  Tebby  concurred. 

This  is  .an  appeal  from  the  ordfir  of  a  County  Court  dismissing 
an  appeal. 

The  simple  ground  on  which  the  Court  based  its  decision  was, 
that  the  statute  concerning  appeals  from  Justices'  Courts  pro- 
vides that,  "an  appeal  may  be  taken  by  £ling  a  notice  with  the 
justice,  and  serving  it  upon  the  adverse  party,"  and  that  the 
notice  in  this  case  was  served  upon  the  attorney  and  not  the 
party. 

It  is  said  that  the  law  regulating  appeals  in  other  cases,  re- 
quires the  notice  to  be  served  upon  tlie  party  or  his  attorney, 
and  in  this  case  the  words,  ''or  his  attorney,"  have  been  ex- 
cluded ex  industria,  and  that  the  notice  must  be  served  upon  the 
party  himself.  I  can  see  no  reason  for  ascribing  any  such  inten- 
tion to  the  Legislature,  and  am  satisfied  the  words  were  omitted 
without  any  design  whatever.  If  parties  were  compelled  to  ap- 
pear 171  persona  before  Justices*  Cfourts,  and  lawyers  were  ex- 
cluded, then  there  might  be  some  reason  for  the  rule;  but  suits 
are  brought  and  determined  before  these  Courts  in  the  absence 
of  the  parties,  so  that,  in  many  instances,  it  would  be  impossible 
to  serve  notice  in  time  upon  the  party  himself ;  in  fact,  in  many 
mining  cases,  where  the  parties  are  numerous,  it  would  be  a 
moral  impossibility  to  serve  notice  upon  all. 

The  general  law  regulating  appeals,  provides,  that  notice  may 
be  served  on  the  par^  or  his  attomev,  and  this  we  think  must 
govern  this  case.  The  appearance  oi:  the  party  by  attorney  in  ■ 
the  County  Court  was  also  sufficient  to  give  the  Court  jurisdic- 
tion. If  we  should  affirm  the  decision  of  the  Court  below,  a 
party  may  bring  stdt  by  his  attorney,  and  by  keeping  out  of  the 
way,  defeat  the  right  of  appeal;  a  construction  more  sharp  than 
sound  justice  or  liberal  practice  would  warrant. 

Judgment  reversed. 
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THE  PEOPLE  V.  BEELER. 

1  CbdcxraXi  Pbooedubs — OsAii  Chabos  Iiii«BOAii. — In  a  crixninal  trial  it  is 
error  for  the  Court  to  charge  the  jnry  orally  without  the  consent  of  the 
parties. 

sIdkm. — Statute  Ma»i>atobt. — Section  first  of  the  Act  of  1855,  amendatoiy 
to  the  Act  r^:ulating  criminal  proceedings,  is  mandatory  and  not  di- 
rectory. 

Appeal  ^rom  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  El  Dorado. 

The  defendant  was  tried  and  convicted  on  an  indictment  for 
murder.  On  the  trial  the  Court  charged  the  jury  orally,  with- 
out having  first  obtained  the  consent  of  parties.  Defendant 
appealed. 

Sanders  db  Howard,  for  Appellant. 

[247]       *  Wm.  T.  WaUace,  Attorney-General,  for  the  People. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  MuRBAT.    Mr.  Justice  Tebrt  concurred. 

On  the  trial  of  this  cause,  the  Court  charged  the  jury  orally, 
without  the  consent  of  parties. 

This  was  error  by  the  provisions  of  the  first  section  of  an  Act, 
passed  May  7, 1855,  amendatory  of  an  Act  to  regulate  criminal 
proceedings.  The  rule  prescribed  by  the  statute  is  mandatory 
and  not  directory. 

Judgment  reversed  and  new  trial  ordered. 


BTAN  BT  AL.  V.  MADDTJX  et  al. 

AssioKMiCNT  or  AooouNT. — An  assignment  of  an  aceonnt  by  endorsement  of 
the  word  *'  assigned,"  signed  by  the  owner  of  the  account,  is  sufficient. 

Idem. — Suffioikncy  of. — Such  an  assignment  being  sufficient,  it  was  not 
error  to  permit  the  plaintiff,  the  assignee  of  the  account,  to  amend  on 
the  trial  the  assignment,  by  inserting  the  words,  **  For  value  received,  I 
hereby  assign  the  within  account,"  instead  of  the  word  "  assigned,"  the 
additional  words  being  mere  surplusage. 

Idem. — Biobt  of. — The  right  of  assignment  of  an  account  existed  before 
the  passage  of  the  Practice  Act  of  1854,  section  4th  of  that  Act  only  re- 
lating to  the  parties  to  an  action  thereon, 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

Action  by  the  assignees  of  an  account  of  balance  due,  and  for 
foreclosure  of  a  mechanics'  lien  therefor.  Complaint  filed  No- 
vember 10th,  1855.  The  errors  assigned,  are  fuUy  stated  in  the 
ox^inion  of  the  Court.  Judgment  for  plaintiff  in  the  Court  be- 
low.    Defendant  appealed. 


1.  Cited  People  ▼.  Payne,  8  C»l.  344:  People,  v.  Dmint,  Id,  404;  People  t.  Trim,  37  Cal.  27«. 

2.  Peipple  V.  Sai{ford^  43  Gal.  36;  Sokes  v.  The  People,  3  Neb.  164. 
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Long  d)  Judah^  for  Appellants. 

EarmoUy  Sunderland  (h  Stanley ^  for  Bespondents. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
Murray.    Mr.  Justice  Terry  concurred. 

This  was  an  action  in  the  Court  below,  to  recover  the  balance 
of  an  account  due  from  the  defendants  to  Jonathan  Nutt,  and 
by  him  assigned  to  Byan  &  Callahan,  the  present  plaintiffs. 
The  assignment  is  in  these  words:  **  Assigned  to  Byan  &  Calla- 
han.   Jonathan  Nutt." 

The  answer  admits  the  amount  due  upon  account,  but  denies 
any  knowledge  of  the  genuineness  of  the  assignment. 

On  the  trial,  the  defendants  objected  to  the  admission  of  the 
assignment,  and  the  Court  allowed  the  plaintiffs  to  fill  up  the 
same  by  adding  the  words,  ''  For  value  received,  I  hereby 
assign  the  within  account;"  leaving  the  names  to  stand. 

It  is  contended  that  this  account  was  not  assignable, 
so  as  to  enable  *the  assignee  to  maintain  an  action,  in  his  t24o] 
own  name,  under  the  provisions  of  the  4th  section  of  the 
amended  Practice  Act,  passed  May  15th,  1854.  The  right  of 
assignment  existed  before  the  passage  of  the  Act,  and  the  right 
of  the  assignee  to  sue  in  his  own  name,  is  given  by  the  first  sec- 
tion of  the  amended  Practice  Act,  passed  May  7th,  1855. 

There  was  no  error  in  permitting  the  plaintiffs  to  fill  up  the 
assignment;  it  was  sufiicient  in  the  first  place,  and  in  this  view 
the  additional  words  may  be  treated  as  surplusage. 

In  the  case  of  Lacey  v.  CoUins,  2  Southard  (N.  J.)  489,  cited 
by  the  appellants,  it  was  held  that  the  assignee  could  not  sue  in 
his  own  name,  and  if  he  could,  the' simple  endorsement  of  the 
assignor's  name  on  the  back,  was  not  a  sufficient  evidence  of 
assignment.  This  case  differs  from  the  one  before  us;  first,  be- 
cause our  statute  authorizes  such  assignments;  and  second,  be- 
cause the  endorsement  is  sufficient  to  show  the  intention  of  the 
parties. 

Judgment  affirmed. 


THE  PEOPLE  V.  DIAZ. 

CoNnNUANcv  IN  CsnaNAii  Action. — In  criminal  cases,  on  a  motion  for  con- 
tinQance  by  defendant,  on  the  ffroond  of  the  absence  of  a  material 
witness,  based  on  a  sufficient  affidavit,  the  agreement  of  the  District  At- 
torney that  the  witness,  it  present,  would  nave  deposed  as  averred  in 
defendant's  affidavit,  is  not  sufficient  to  warrant  the  overruling  of  the 
motion. 

Incai.— The  District  Attorney  should  have  admitted  the  truth  of  the  facts,  to 
which  the  witness  woukl  testify,  absolutely. 

Idem. — It  is  the  right  of  the  accused  to' have  his  witnesses  orally  examined  in 
Court,  and  to  confront  them  with  those  called,  to  impeach  their  testi- 
mony. 

ArPEAJi  -  Review  of  Motion  fob  Continuanoe.— Under  our  statute,  motions 
for  continuance  in  criminal  cases,  are  subject  to  review  upon  appeal. 
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Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,* 
County  of  Calaveras. 

The  defendant  was  indicted  for  murder.  On  the  cause  being 
called  for  trial,  the  defendant  moyed  for  a  continuance,  on  the 
ground  of  the  absence  of  a^material  witness.  The  affidavit  on 
which  the  motion  is  based  sets  forth  what  the  said  witness 
would  testify,  and  it  is  admitted  that  the  evidence  is  material 
for  the  defense.  The  Court  overruled  the  motion,  on  the  Dis- 
trict Attorney's  admission  that  the  witness  would  testify  as 
alleged  in  the  affidavit,  subject  to  contradiction  by  other  evi- 
dence, and  on  his  ccmsent  tnat  the  affidavit  might  be  used  in 
evidence  on  the  trial.  To  this  ruling  defendant  filed  his  bill  of 
exceptions,  and,  being  convicted  on  the  trial,  i^pealed. 

Robinson,  Beatty  db  Botts,  for  Appellant. 

The  refusal  to  grant  a  continuance  is  the  exercise  of  a  discre- 
tion that  wiU  be  reviewed  and  corrected  by  an  appellate  Court. 
See  Book  v.  Manny,  4  Hen.  &  Munford,  167,  note;  Eossr, 
[249]  MoneU,  3  Munf.  *170;  Syme^.  Montague,  4  H.  &  M.  180; 
Jacob  V.  Sale,  Gihner,  123,  (Ya.  B.) ;  see  Miss.  B.  28; 
Id.  359;  1  Black.  50;  3d  Id.  504. 

To  avoid  a  continuance,  upon  a  proper  affidavit,  it  is  not 
enough  to  admit  that  the  witness,  if  present,  would  testify  as 
alleged  in  the  affidavit;  the  fact  he  would  be  called  to  prove 
must  be  unqualifiedly  admitted.  See  People  v.  Vermilyea,  7 
Cowen,  383;  BriU  v.  Lord,  14  Johns.  341. 

Wm.  T,  Wallace,  Attorney-General,  for  the  People. 

In  this  case  the  prisoner  was  indicted  and  arraigned  on  a 
charge  of  murder,  and  plead  not  guilty.  He  moved  to  continue 
the  cause,  on  account  of  the  absence  of  a  material  witness. 
The  diligence  of  the  prisoner,  in  attempting  to  procure  said  wit- 
ness, and  the  materiality  of  his  testimony,  is  fully  shown;  but 
the  District  Attorney  admitted  iliat  if  said  witness  were  present 
he  would  state  the  facts  set  forth  in  the  affidavit,  and  upon 
this  the  Court  overruled  the  motion  for  a  continuance. 

This  practice  is  not  authorized  by  the  statute  in  criminal 
cases.  It  would  seem  to  be  a  dangerous  one,  inasmuch  as  that 
frequently  the  witness,  when  produced,  might  be  able  to  sub- 
stantiate his  testimony!)^  reference  to  anj^  matters  which  the 
prisoner  was  not  aware  of;  and,  if  his  tesbmony  is  attacked  or 
contradicted,  the  witness  might  be  able  to  explain  it,  and  to 
sustain  himself  by  further  details  of  facts  in  the  case. 

Besides,  the  bearing  and  manner  of  deposing  of  a  -witness 
who  is  personally  present  in  Court,  under  examination,  is  fre- 
quently of  the  utmost  importance,  in  order  that  the  jury  may 
give  proper  weight  to  his  evidence. 

Our  practice  is  unsettled  in  this  particular,  and  this  case, 
is  submitted  to  the  Court  with  these  views. 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.    Wc.  Justice  Tebet  concurred. 

The  accused,  who  was  indicted  and  arraigned  upon  a  chaige 
of  murder,  moved  for  a  continuance,  on  the  ground  of  the 
absence  of  a  material  witness. 

The  affidavit  is  stifficient,  in  all  particulars,  and  the  mate- 
riality of  the  evidence  properly  shown.  The  Court  overruled 
the  motion — ^the  District  Attorney  offering  to  admit  that  said 
witness  would,  if  present,  swear  to  the  facts  contained  in  the 
affidavit,  subject  to  contradiction  by  other  evidence,  to  which 
the  prisoner  excepted. 

At  common  law,  applications  for  continuances  in  criminal 
cases  were  addressed  to  the  sound  discretion  of  the  Court,  and 
the  refusal  could  not  be  assigned  as  error.  This  rule  has  been 
modified  by  our  statutes,  which  authorizes  us  to  review  these 
orders,  upon  appeal. 

The  materiahfy  of  the  evidence  having  been  shown,  it  was  the 
duty  of  the  Court,  in  the  absence  of  evidence  tending  to  dis- 
credit or  throw  suspicion  upon  the  application,  to  post- 
pone the  cause,  to  afford  the  '^'prisoner  reasonable  time  [250] 
to  procure  the  attendance  of  his  witness.  It  was  not 
sufficient  that  the  District  Attorney  agreed  that  the  witness 
would  have  deposed  to  certain  facts,  if  present;  he  should  have 
admitted  the  truth  of  these  facts,  absolutely.  It  was  the  right 
of  the  accused  to  have  his  witnesses  orally  examined  in  Court; 
and  this  right  could  not  be  frittered  away  by  compelling  him  to 
go  to  trial  in  their  absence,  without  the  benefit  of  their  testi- 
mony, upon  a  statement  of  what  that  evidence  would  be,  sub- 
ject to  impeachment. 

The  value  of  oral  testimony,  over  all  o&er,  is  too  well  under- 
stood to  suppose,  for  a  moment,  that  such  declarations  would 
have  the  same  weight  on  the  minds  of  the  jury  as  the  testimony 
of  the  witness,  if  he  had  been  examined  before  them  in  open 
Court.  The  prisoner  would  lose  another  important  advantage, 
that  of  confronting  his  witness  with  those  called  to  impeach 
him;  and  the  jury  would  have  been,  better  able  to  arrive  at  the 
truth,  from  a  personal  observation  of  the  manner  of  each  while 
testifying. 

Judgment  reversed,  and  new  trial  ordered.. 


STEMSSEN  ET  AL.  t;.  BOFEEL 

EJEcmiE2rr~NoK-BE8iDEiTT  Alien  cannot  Maintain.— A  non-resident  alien 
cannot  inherit  land  in  this  State,  and  consequently  cannot  maintain 
ejectment. 

AuxNS— BxQBTB  T7NDEB  Tbbatt. — ^The  tcctty  between  the  United  States  and 
the  Hanseatio  towns  has  not  enlarged  the  rights  of  natives  of  tiiose 
towns,  in  this  respect,  as  the  treaty  only  gives  them  the  right  to  dispose 
of  land,  which  they  are  prevented  from  inheriting  by  their  character  as 
aliens. 

AiiiKNS— CoNsntDXioKAL  BiGBT  TO  Imhsbix.-— The  provisioBS.Qf  the  ConBti<* 
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tation  giving  to  aliens,  vho  are  bona  Jide  residents,  the  right  to  inherit, 
by  the  rules  of  constrnction  excludes  non-resident  uliens.  By  Mubrat, 
G.  J„  dubitante,  whether  the  decision  of  this  Court  in  the  case  of  Oerke 
V.  Clarke,  confirming  the  constitationality  of  a  similar  treaty,  is  correct. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs,  who 
are  non-resident  aliens,  residents  of  the  Hanseatic  town  of 
Lubeck.  The  agreed  statement  shows  that  plaintiffs  claim  the 
land  as  the  heirs  of  Heniy  Hyer,  a  native  of  Lubeck,  but  a  resi- 
dent of  the  city  of  San  Francisco,  where  he  died  in  1853,  seized 
of  the  land  in  question,  intestate,  leaving  the  plaintiffs  as  his 
lawful  heirs.  The  question  submitted  is  the  right  of  the  plaint- 
iffs to  maintain  the  action,  under  the  treaty  between  the  United 
States  and  the  Hanseatic  towns.  The  Court  below  gave  judg- 
ment for  plaintiffs.    Defendant  appealed. 

Sidney  7.  Smith,  for  Appellant. 

The  appellant  contends,  that  inasmuch,  by  the  laws  of  the 
State  of  California,  no  non-resident  alien  can  enter  into  the  pos- 
session of  lands  in  this  State,  either  by  himself  or  others,  so  ho 
cannot  have  an  action  of  ejectment,  the  effect  of  which 
[251]  is,  both  from  the  prayer  of  the  com-'^'plaint  in  such  ac- 
tion, and  from  the  judgment  rendered  therein,  to  give 
him  or  his  agent  the  possession  of  the  land  sought  by  him. 

By  the  common  law  of  England,  which  by  statute  is  made 
part  of  oiu:  law,  an  alien  cannot  hold  lands,  much  less  can  he 
inherit  them. 

The  common  law  in  this  respect  is  somewhat  modified  by  sec- 
tion 17  of  Art.  I  of  the  Constitution  of  this  State,  which  provides 
that '' Foreigners  who  are  or  who  hereafter  may  become  bona 
fide  citizens  of  the  State,  shall  enjoy  the  same  rights  in  respect 
to  the  possession,  enjoyment  and  inheritance  of  property,  as 
native  bom  citizens." 

As  the  respondents  in  this  case  are  not  residents  in  the  State 
at  all,  and  never  have  been,  the  modification  of  the  doctrine  of 
the  common  law  does  not  apply  to  them. 

Now  it  will  be  observed  that  the  language  of  the  treaty  is 
guarded  in  its  terms.  In  the  case  of  personal  property,  the 
aliens  are  rendered  capable  of  not  only  inheriting,  but  of  taking 
it  into  their  possession  by  themselves,  or  by  their  agents;  but 
where  real  estate  is  spoken  of,  no  such  language  is  used;  on  the 
contrary,  "if  the  said  heirs  are  prevented  from  entering  into  the 
possession  on  account  of  their  character  of  aliens,"  then  three 
years  are  allowed  them  to  dispose  of  the  same;  that  is,  their  light 
to  the  inheritance,  which  word  precedes  the  last  quotation. 

It  being  clear  that  by  our  laws,  no  non-resident  alien  can 
hold  real  estate,  or  bring  an  action  of  ejectment  for  its  posses- 
sion, it  is  equally  clear  that  the  treaty  does  not  give  it  to  them. 
All  that  it  does  give  is  the  right  to  dispose  of  the  inheritance. 

If  there  were  any  law  of  this  State  which  prohibited  main- 
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tainance,  or  champerty,  or  if  the  common  law  in  that  respect 
were  in  force  here,  then  some  show  of  reason  might  be  given  for 
this  action,  since  under  such  a  state  of  things,  no  deed  could  be 
made  by  a  person  out  of  possession. 

But  on  the  contraiy ,  by  the  34th  section  of  the  Act  concerning 
conveyances,  (Laws  of  1850,  p.  249,)  a  person  out  of  possession 
is  authorized  to  make  a  deed,  and  thereby  convey  the  estate  as 
fully  as  if  in  possession. 

Campbell,  Ihylor  d  Beckh,  for  Respondents. 

It  is  admitted  that  the  ancestor  of  the  respondents  was  the 
owner  and  possessor  of  the  property  in  question,  in  his  lifetime, 
and  that  after  his  death,  the  appellant  took  possession  as  a 
squatter;  and  the  pretense  under  which  he  seeks  to  sustain 
himself  is,  that  the  appellees  are  non-resident  foreigners,  and 
cannot  inherit,  apart  m>m  any  treaty  stij^ulation;  and  throwing 
that  branch  of  the  case  entirely  out  of  view  for  the  present,  it 
seems  that  the  point  in  conbx)versy  has  been  expressly  deter- 
mined in  The  People  v.  Folsom,  decided  at  the  October  Term, 
1855. 

Again  the  treaty  securing  the  right  to  dispose  of  the  property 
within  three  years  after  the  death  of  the  ancestor,  necessarily 
confers  the  right  of  possession,  up  to  the  time  of  the  sale.  Any 
other  construction  would  be  narrow  and  absurd.  But  it  is  un- 
necessary to  discuss  the  question,  as  the  case  above  alluded 
to  settles  the  matter. 

*The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  [252] 
Justice  MuBBAT.    Mr.  Justice  Tebrt  concurred. 

This  was  an  action  of  ejectment  in  the  Court  below.  The 
plaintiffs  are  non-resident  aliens;  and  the  only  question  involved, 
is  whether,  in  such  capacity,  they  can  maintain  an  action  of 
ejectment  in  the  Courts  of  this  State. 

By  treaty  stipulations  between  the  United  States  and  the  Han- 
seatic  towns  of  Lubeck,  Bremen  and  Hamburg,  it  is  provided: 
"  That  the  citizens  of  each  of  the  contracting  parties  shall  have 
power  to  dispose  of  their  personal  goods  witJ^  the  jurisdiction 
of  the  other,  by  sale,  donation,  or  otherwise,  and  ibeir  repre- 
sentatives, being  citizens  of  the  other  party,  shall  succeed  to 
their  said  personal  goods,  whether  by  testament  or  ab  iniestate, 
and  they  may  take  possession  thereof,  either  by  themselves,  or 
others  acting  for  them,  and  dispose  of  the  same  at  their  will; 
paying  such  dues  only  as  the  inhabitants  of  the  country  wherein 
said  goods  are,  shall  be  subject  to  pay  in  like  cases.  And  if,  in 
case  of  real  estate,  the  said  heirs  would  be  prevented  from  en- 
tering into  the  possession  of  said  inheritance  on  account  of  their 
character  of  aliens,  there  shall  be  granted  to  them  the  term  of 
three  years  to  dispose  of  the  same  as  they  may  think  proper, 
and  to  withdraw  the  proceeds  without  molestation,  and  exempt 
from  all  duties  of  detraction  on  the  part  of  the  government  of 
,the  respective  States." 
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In  the  case  of  The  People  v.  Oerke  (5  Cal.  381),  which  was  a 
proceeding  in  the  nature  of  an  inquest  of  office,  this  Court  af- 
firmed the  constitutionality  of  a  similar  treaty  stipulation,  be* 
tween  the  United  States  and  the  kingdom  of  Prussia.  I  did 
not  participate  with  the  majority  of  the  Court  in  that  opinion, 
and  entertain  great  doubts  of  its  correctness. 

In  my  opinion,  the  treaty-making  power  can  only  be  coeval 
with  the  express  grant  of  power  to  the  Federal  GoYemment, 
and  can  never  be  extended,  by  implication,  to  the  reserved  pow- 
ers of  the  States,  or  matters  which  belong  to  State  Sovereignty, 
or  the  right  which  appertains  to  each  State  to  govern  her  own 
domestic  concerns,  and  establish  her  own  police  regulations; 
neither  cai;!  the  exercise  of  this  power,  on  the  part  of  the  Presi* 
dent  and  Senate,  be  extended  to  matters  which  are  the  proper 
subject  of  congressional  legislation;  ''lor  it  would,"  as  Mr. 
Jei^rson  truly  remarks,  in  his  letter  to  Mr.  Monroe,  in  1796, 
upon  the  subject  of  the  British  treaty,  "  be  virtually  tranderring 
the  powers  of  legislation  from  the  President,  Senate  and  House 
of  Representatives,  to  the  President,  Senate  and. Piamingo,  and 
any  ouier  Indian,  Algerine  or  other  chief." 

The  true  rule  of  interpretation,  in  my  opinion,  is,  that  when- 
ever the  treaty  embraces  matters  which  are  the  subject  of  legis- 
lation by  Congress,  it  will  require  an  act  of  legislation  to  cany 
the  treaty  into  effect;  otherwise  the  House  of  Bepresentatives  is 
a  useless  appendage  to  the  political  machinery  of  our  govern- 
ment, and  powers  which  are  expressly  prohibited  to  Congress, 
or  reserved  to  the  States,  may  be  exercised  through  the  instru- 
mentality or  omnipotence  of  the  treaty-making  x>Qwer. 

To  assert  the  proposition  that  the  President  and  Senate 
[253]  are  above  the  ^Constitution  in  this  particular,  and  that 
they  may  do  in  this  behalf  what  the  President  and  both 
Houses  of  Congress  cannot  do,  would  be  destructive  of  the  gov- 
ernment; for,  under  the  cover  of  a  resort  to  the  treaty-making 
power,  every  outrage  and  injustice  which  illiberality  can  con- 
ceive, or  fanaticism  execute,  may  be  perpetrated.  By  a  treaty 
with  England,  her  free  black  citizens  may  be  introduced  into 
South  Carolina  and  other  slave  States  of  the  Union,  contrary  to 
the  police  regulations  of  those  States.  The  Asiatic,  and  the 
convicts  of  the  penal  colonies  of  the  South  Pacific,  may  be  in- 
troduced into  California  on  the  same  footing  as  the  intelligent 
and  virtuous  population  of  the  more  favored  portions  of  Europe; 
and  every  branch  of  trade,  agriculture,  commerce  and  manu- 
factures, may  be  prostrated  at  the  feet  of  this  unconstitutional 
mastodon.  Nay,  more;  by  a  treaty  of  amity  and  friendship 
with  the  Emperor  Soulouque,  of  Hayti,  every  dave  in  the  South- 
em  States  may  be  emancipated,  and  turned  loose  upon  their 
present  masters. 

Where,  let  it  be  asked,  is  the  exercise  of  this  power  to  end, 
and  who  is  to  be  the  judge,  whether  the  objects  intended  to  be 
compassed  are  strictly  within  the  treaty-making  power?  Al- 
ready have  we  witnessed  in  this  State,  one  disgracful  exhibition 
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of  the  extent  to  -which  the  power  may  be  claimed;  and  the  right 
of  a  party  to  be  confronted  with  his  witnesses,  and  have  process 
for  their  attendance  in  Court,  a  right  *guaranteed  by  the  Consti- 
tution and  laws  of  the  United  States,  and  the  State  of  Califor- 
nia, is  claimed  to  have  been  abrogated  by  treaty  stipulations 
with  France. 

It  cannot  be  contended,  with  any  show  of  reason,  that  the 
Federal  Government  took  this  grant  of  power  in  the  enlarged 
sense  in  which  it  is  exerdsed  by  England,  and  the  nations  on 
the  continent  of  Europe;  or  that  she  is  vested  with  the  same 
plenary  powers  that  the  individual  States  were  before  the  adop- 
tion of  the  Constitution. 

The  political  structure  of  our  government  forbids. such  an 
idea.  The  power  must  be  construed  in  reference  to  the  powers 
delegated  to  the  United  States,  and  those  reserved  to  the  States, 
and  must  be  further  limited  to  objects  which  are  the  pectiliar 
and  proper  subject-matter  of  treafcy  stipulation. 

The  exercise  of  this  power  under  the  Constitution,  can  scarcely 
extend  beyond  that  of  declaring  war,  making  peace,  regulating 
commerce,  and  adjusting  national  misunderstandings  or  differ- 
ences; and  for  the  execution  of  such  purposes,  the  power  to 
alter  the  rules  of  descent,  to  change  tiie  domestic  policy  of  a 
State,  and  to  alter  the  laws  of  evidence  are  not  incidents,  any 
more  than  the  right  to  abolish  slaveiy,  or  any  of  the  other  acts 
we  have  enumerated. 

It  is  not  necessaiy  for  the  purpose  of  this  decision,  to  ex- 
amine this  question  further,  as  we  are  satisfied,  giving  full  force 
to  the  treaty,  the  plaintiff  cannot  recover  in  an  action  of  eject- 
ment. 

The  seventeenth  section  of  Article  I  of  the  Constitution  of 
this  States  provides,  that  '^  aliens  who  are  or  may  become  bona 
fide  residents  of  this  State,  shall  be  entitled  to  enjoy  the  same 
rights,  in  respect  to  the  possession,  enjoyment  and  in- 
heritance of  property  as  native  bom  citi-*zens."  By  the  [264] 
rules  of  construction  heretofore  adopted,  this  clause  neg- 
atives any  supposed  right  which  non-resident  alien  heirs  would 
otherwise  have  to  inherit. 

It  will  be  observed  that  the  treaty  gives  to  the  heirs  the  right 
of  possession  of  personal  chattels,  but  not  of  real  estate,  wluch 
the  party  has  three  years  to  dispose  of.  It  is  said  that  this  is  a 
mere  empty  privilege,  worthless  without  it  is  coupled  with  the 
right  of  possession. 

The  laws  of  this  State  expressly  authorize  sales  of  real  estate 
by  parties  out  of  possession,  so  tliat  the  partymay  freely  exer- 
cise the  privileges  guaranteed  by  the  treaty.  We  are  of  opinion 
that  the  Constitution  expressly  prohibits  the  plaintifBs  from  in- 
heritance, and  that  being  thus  incapacitated,  they  cannot  main- 
tain an  action  of  ejectment,  and  that  their  rights  have  not  been 
enlarged  in  this  respect  by  the  treaty. 

Judgment  reversed. 
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PEICE  ET  Ai.  V.  THE  COUNTY  OP  SACRAMENTO. 

^  Municipal  Gobpobatiokb,  as  Pabties. — Counties  are  quassi  corporations,* 
and  can  sue  and  be  sued. 

Ibeh. — When  mat  be  Sued. — ^The  right  to  sne  a  oonnty  is  not  limited  to 
cases  of  tort,  malfeasance,  etc.,  bat  is  given  in  every  case  of  account, 
after  presentation  to,  and  rejection  by,  the  board  of  supervisors. 

Idem. — Aohon  Against. — ^An  action  of  assumpsit  is  the  proper  remedy  on 
an  account  against  a  county,  which  has  been  rejected  by  the  supervisors. 

Mandamus,  what  Wbit  mat  Hequibe. — A  mandamus  could  only  compel  the 
board  to  act,  but  could  not  direct  their  action;  and  the  rejection  of  the 
account  is  an  action  upon  it,  which  is  all  a  mandamus  could  require, 
where  the  compensation  claimed  in  the  account  is  not  fixed  by  law. 

Appeal  from  the  District  Court  of  the  Sisth  Judicial  District. 

This  was  an  action  on  a  contract  between  the  plaintiffs,  Drs. 
Price  and  Proctor,  and  the  County  of  Sacramento,  for  the  care 
of,  and  medical  attendance  on  the  indigent  sick  of  the  county. 
The  complaint  sets  forth  the  contract  executed  on  the  part  of 
the  county  by  a  commissioner  appointed  by  the  supervisors,  in 
which  the  compensation  is  fixed,  and  alleges  full  performance 
by  the  plaintiffs  of  all  its  terms  and  conditions,  on  their  part  to 
be  kept  and  performed,  and  presentation  of  their  demand  to  the 
board  of  supervisors,  and  its  rejection  by  them.  The  answer 
denies  a  performance  by  plaintifis,  and  raises  other  issues. 

On  motion  of  defendants,  the  Court  granted  a  nonsuit,  on  the 
ground  that  the  plaintiffs  had  mistaken  their  remedy,  and  should 
have  proceeded  by  mandamus.    Plaintiffs  appealed. 

Smith  d  Hardy,  for  Appellants. 

Counties  are  corporations  as  far  as  to  be  capable  of  suing  and 
being  sued.  {Hampshire  v.  Franklin,  16  Mass.  87;  Crawford 
County  V.  WUson,  2  English,  214;  State  v.  Davis  County,  Iowa,  2 
Greene,  469;  Commissioners  v.  Wilson,  Ind.  1  Carter,  55.) 

But  a  reference  to  the  pleadings  will  show  that  tiie  board  of 

supervisors  had  already  done  all  that  a  mandamus  could 

[255]    compel  them  to  do,  *until  the  validity  of  the  contract, 

and  the  plaintiff's  compliance  with  its  requirements  had 

been  judicially  determined. 

Before  the  judicial  ascertainment  of  our  rights,  all  that  a  man- 
damus could  have  done  for  us  would  have  been  to  enforce  ac- 
tion, but  the  Court  could  not  have  directed  them  how  to  act. 
(CommonweaUh  v.  Judges  Common  Picas,  3  Binn,  273;  Roberts  v. 
Holsworth,  5  Halst.  57;  Ex  parte  Farrington,  2  Cowen,  407; 
Board  of  Police  v.  Grant.  9  S.  &  M.,  77  d  seq,;  The  People  v.  IJie 
Supervisors  of  Westchester,  12  Barb.  Sup.  Ct.  446;  Laviar  v.  Mar^ 
shall,  21  Alabama,  772.) 

We  had  no  right  to  a  mandamus,  and  could  not  have  pro- 
cured one  had  we  applied,  for  there  was  a  plain,  speedy  and 
adequate  remedy,  and  in  such  cases  a  mandamus  will  not  be  al- 
lowed.    {Jam£s  V.  2he  Commissioners  of  Bucks  Co,,  13Penn.  S. 

1.  See  pott  676* 
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R.,  Hams,  72;  Reading  v.  The  Commonwealth,  11  Penn.  S.  R., 
1  Jones,  196;  Goolsb/s  Case,  2  Grattan,  Virg.  575;  Ihe  People 
V.  Judges  Branch  Circuit,  1  Doug.  319;  The  State  v.  Judges  of 
Moore,  2  Judell,  430;  The  State  v.  Judges,  etc,  Dudley  Geo. 
Rep.  37;  Goings  v.  MiUs,  1  "Pike,  11;  JEx  parte  Jones,  1  Alabama, 
15.) 

It  surely  does  not  lie  in  the  mouth  of  respondent  to  dictate  to 
us  our  form  of  remedy,  as  if  a  certain  state  of  facts  existed,  and 
then  deny  the  existence  of  the  facts.  The  object  of  our  suit 
was  to  make  judicial  certain  facts  which  the  respondent  denied. 
Without  that  judicial  certainty,  we  have  no  right  to  the  manda- 
mus. {Board  of  Police  v.  Grant,  9  S.  &  M.  77  e^  seq,;  Svmnn  v. 
Work,  24  Miss.  432;  Commissioners  of  Land  Office  v.  Smith, 
5  Texas,  471;  The  State  v.  Washington  Co.,  Chandler^  Wiscon- 
sin, 247.) 

Harmon,  Sunderland  S  Stanley,  for  Respondents. 

There  being  a  special  fund  appropriated  for  the  hospital,  by 
law,  the  Court  cannot  give  a  general  money  judgment  against 
the  county  in  this  action.  And  the  amount  due  being  fixed  by 
the  contract,  a  writ  of  mandamus  is  the  proper  remedy. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Tebby  concurred. 

The  Court  below  nonsuited  the  plaintiffs,  on  the  ground  that 
they  had  mistaken  their  remedy,  and  should  have  proceeded  by 
mandamus,  instead  of  bringing  an  action  of  assumpsit  against 
the  county. 

In  arriving  at  this  conclusion,  the  Court  has  resorted  to  a  spe- 
cies of  argumentation  doubtless  conclusive  to  itself,  but  perfectly 
unintelligible  to  us,  as  it  defies  all  rules  of  logical  analysis. 

Counties  are  quasi  corporations,  and  the  power  to  sue  and  to 
be  sued  is  given  in  general  terms  by  **  an  Act  prescribing  the 
manner  of  commencing  and  maintaining  suits  by  or  against 
counties,  passed  May  11, 1854." 

By  the  24th  section  of  an  Act  creating  a  board  of  supervisors 
for  the  various  counties  of  the  State,  it  is  provided  that  "  no 
person  shall  sue  a  county  in  any  case,  or  for  any  demand, 
unless  he  or  she  shall  first  ^present  his  or  her  claim  or  [256] 
demand  to  the  board  of  supervisors,  and  if  they  fail  or 
refuse  to  allow  the  same,  or  some  part  thereof,  the  parly  feeling 
aggrieved  may  sue  the  county." 

It  would  be  impossible  to  employ  language  more  apt  in 
giving  the  remedy,  and  providing  how  the  right  shall  be  en- 
forced, than  that  used  in  the  section  of  the  statute  referred  to. 
The  Court  below  relies  on  the  decision  of  the  Superior  Court  of 
New  York,  in  the  case  of  Brady  v.  2he  Supervisors  of  New  York, 
2  Sand.  460.  There  is  no  analogy  between  the  two  cases;  first, 
the  laws  of  New  York  and  those  of  California  are  different  on 
this  subject;  and  second,  because  the  Court  in  that  case  con- 
sidered the  supervisors  as  a  judicial  body,  upon  whose  decision 
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upon  tiie  auditing  of  an  account  no  appeal  lies;  while  it  has 
been  repeatedly  held  by  us  that  supervisors  are  neither  judicial 
nor  quasi  judicial  officers. 

The  right  to  sue  is  not  limited  to  cases  of  torts,  malfeasance, 
etc.,  but  is  given  in  everj  case  of  account;  even  if  the  statute 
was  less  comprehensive,  it  may  well  be  doubted  whether  a  man- 
damus would  lie  in  such  a  case.  The  writ  of  mandamus  lies  to 
compel  any  inferior  board  or  tribunal  to  proceed  and  act,  where 
such  action  is  a  legal  duty,  bat  not  to  direct  such  action. 

The  compensation  claimed  not  having  been  fixed  by  statute 
(which  woidd  be  a  positive  legal  obligation  upon  the  supervisors 
to  fulfill  by  auditing  the  same),  the  only  office  of  a  mandamus  in 
such  a  case  would  be  to  compel  the  supervisors  to  pass  upon  the 
account,  which  they  have  already  done  by  rejecting  it,  on  the 
ground  of  its  illegality,  and  thereby  a  clause  of  action  has  ac- 
crued to  the  plaintiflfs  which  they  may  legally  prosecute. 

The  remainder  of  the  opinion  of  the  Court  is  entirely  gratui- 
tous, and  calculated  to  prejudice  the  case  of  the  plaantilTs. 

Judgment  reversed,  with  costs. 


THE  PEOPLE  V.  TALTVfAGE. 

Stats,  cannot  be  Sued. — In  the  absence  of  any  statute  to  that  effect,  the 
Btate  cannot  be  saed,  and  a  judgment  against  ber  is  erroneous. 

Idem. — Not  Bound  bt  Aors  of  OnrioiAiA.— Neither  the  GoTemor  nor  tbe 
Attorney-General  has  any  power  to  bind  the  State  by  a  contract  to  pro* 
cure  the  advice  of  counsel  as  to  the  rights  of  the  State  in  certain  prop- 
erty. 

Idem.— Bexbdt  AOAnsT,  won  Sbbyices. — Senrioes  performed  for  the  State 
under  such  a  contract  might  be  the  subjeet  of  relief  at  the  hands  of  the 
Legislature,  but  are  not  a  legal  cause  of  action. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  brought  in  the  name  of  the  People  of  the 
State  by  the  Attorney-General,  to  recover  the  sum  of  $8,650,  be- 
ing a  loss  on  a  resale  of  the  interest  of  the  State  in  certain 
water  lots  in  the  city  of  San  Francisco,  originally  bid  off  by  de- 
fendant at  the  sale  thereof,  December  28th,  1853,  but  for  which 
he  refused  to  pay,  by  reason  whereof  they  were  re-sold,  as  pre- 
scribed by  law,  at  a  loss. 
[257]  ^Jesse  B.  Carothers  intervened,  under  leave  of  the 
Court,  and  alleged  in  his  petition  that  the  defendant  acted 
as  his  agent  in  bidding  on  the  lots,  which  were  also  bid  in  for  the 
intervenor  at  the  resale.  That  the  State  was  indebted  to  the  inter- 
venor  in  the  sum  of  $75,000  for  services  rendered  in  procuring  the 
opinions  of  eminent  counsel,  out  of  the  State,  as  to  the  rights  of 
the  State  in  the  water  lot  property,  and  in  procuring  informa- 
tion and  documents  from  Washington  relative  thereto,  which 
services  were  rendered  under  a  contract  made  with  the  inter- 
venor by  the  duly  constituted  officers  of  the  State,  with  a  view 
of  obtaining  a  larger  price  at  the  sale;  that  the  intervenor  had 
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offered  to  take  deeds  for  the  lots. in  part  payment  of  his  claim 
against  the  State,  which  was  refused;  whereupon  he  prays  for 
judgment  against  the  State  for  $75,000.  The  case  was  referred 
to  a  referee  who  reported  a  judgment  in  favor  of  the  intervenor 
for  $75,000  against  the  State.  The  report  of  the  referee  shows 
that  a  contract  was  made  as  alleged  by  the  Attorney-General, 
with  the  sanction  of  the  Oovemor,  acting  under  the  advice  of 
the  Attorney-General,  and  that  the  intCTvenor  had  performed 
the  services  alleged,  prior  to  the  sale.  The  action  was  dis- 
missed against  the  defendant  Tahnage.  Judgment  was  entered 
upon  the  report,  and  the  plaintiff  appealed. 

Wm.  T,  Wallace,  Attorney-General,  for  the  State. 

1.  This  was  an  actdon  at  low,  brought  by  the  appellants 
against  Talmage.  In  such  an  action  no  intervention  is  allowed; 
the  statute  applies  only  to  equity  causes.    (Prao.  Act,  Sec.  659.)' 

2.  The  statute  does  not  apply  to  causes  in  which  the  State  is 
a  party.  An  intervention  is  tantamount  to  an  original  suit;  the 
intervenor  is  an  actor,  and  the  State  cannot  be  sued  in  her  own 
Courts. 

8.  This  action  (being  at  law)  was  tri«d  before  a  referee,  and 
the  decision  was  that  the  intervenor  had  '*  no  legal  claim  against 
the  State."  The  judgment  thereon  should  have  been  rendered 
in  favor  of  the  State  and  against  the  intervenor,  Jesse  B.  Ca- 
rothers. 

4.  The  facts  found  by  the  referee  are  wholly  insufficient  to 
sustain  any  judgment  at  law,  or  any  decree  in  equity  against 
the  appellant,  but  are  conclusive  against  the  respondent  Ga- 
zothers. 

Thomas  &  Hempstead,  for  Bespondent. 

1.  Section  659  of  the  Practice  Act  of  this  State  applies  as 
well  to  common  law  cases  as  it  does  to  suits  in  equity.  There 
is  no  distinction  made  in  the  Act,  as  the  Attorney-General  seems 
disposed  to  urge. 

2.  The  statute  is  general  in  its  provisions,  and  governs  all 
cases  which  by  the  law  may  be  brought  in  the  Courts  of  this 
State.  The  State  instituting  a  suit  against  a  private  individual, 
places  herself  upon  an  equality  with  the  defendant,  and  every 
|»x>ceeding  which  would  be  legal  in  a  suit  between  individuals, 
must  necessarily  be  the  same  between  the  State  and  parties 
brought  into  Court  by  her  process,  or  whose  interest  might  be 
affected  by  the  suit.  It  is  true  that  the  intervenor  is  an  actor, 
but  his  action  is  induced  by  the  act  of  the  State,  which  hazards 
his  interest  in  the  subject-matter  of  the  suit. 

*By  the  judgment  of  the  Court  below,  the  defendant  [258] 
Carothers  was  permitted  to  intervene,  and  whatever  de- 
fense could  be  made,  Carothers  was  by  law  entitled  to  make; 
and  a  set-off  is  a  matter  of  defense,  and  was  properiy  pleaded 
in  this  case.  (6  Wheaton,  411;  8  Peters,  444;  6  Wheaton,  135; 
8  Washington,  C.  C.  161;   9  Wheaton,  651;  7  Peters,  16;  8 
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Peters,  163,  436;  9  Peters,  319;  10  Peters,  125;  15  Peters,  877; 
a  How.  711;  11  How.  272;  1  Kent,  321;  5  Monroe,  318.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebbt  concurred. 

Admitting  the  right  of  Carothers  to  intervene  in  this  cose,  his 
petition  must  be  treated  as  a  declaration  or  complaint  under  the 
statute,  and  as  such  is  wholly  insufficient.  The  facts  set  forth 
therein  would  be  insufficient  to  constitute  a  cause  of  action 
either  in  law  or  equity;  and  the  report  of  the  referee,  admitting 
all  that  it  contains,  shows  conclusively  upon  its  face,  that  the 
intervenor  has  no  legal  claim  against  the  State,  and  was  not  en- 
titled to  judgment. 

We  know  of  no  law  which  would  warrant  the  Governor  or 
Attorney-General  in  making  such  a  contract;  in  fact,  they 
possessed  no  such  power.  If  entered  into  in  good  faith,  it 
might  be  the  subject  for  relief  at  the  hands  of  the  Legislature, 
but  is  certainly  not  a  cause  of  legal  action. 

In  absence  of  any  statute  to  that  effect,  the  State  cannot  be 
sued,  and  the  judgment  against  her  is  erroneous.  Upon  the 
merits  of  the  judgment,  we  forbear  the  expression  of  any 
opinion. 

Judgment  reversed. 


THE  CATiTFOBNIA  STEAM  NAVIGATION  COMPANY  v. 

WEIGHT. » 

CoBPOBATiofr,  AiiLXOATioNS  ov  Capacitt  TO  Sux.  —  The  allegation  that 
plaintiff  is  a  corporation  under  the  laws  of  the  State,  is  Bufficient  to 
establish  the  legal  capacity  to  sue. 

CoiTTBACT  AfisiaNABLB. — A  oontract  not  to  ran  boats  on  a  certain  line  of 
travel,  and  on  failure  to  comply  with  such  contract,  to  pay  $15,000,  is 
an  instrument  in  writing  for  the  payment  of  money,  ana  assignable  by 
our  laws. 

GoMTRACT  IN  BssTBAZNT  oT  Tbadx. — ^Such  a  ooutract  is  not  void,  as  being 
against  public  policy  and  in  restraint  of  trade,  where  a  consideration  ia 
paid  therefor.  , 

Idku. — In  these  oases  the  doctrine  seems  to  be  that  there  must  not  only  be 
a  consideration  for  the  contract,  but  there  must  be  some  good  reason 
for  entering  into  it;  and  it  must  impose  no  restraint  upon  one  party, 
which  is  not  beneficial  to  the  other. 

Inm .— Such  a  contract  gives  no  monopoly,  giving  an  exolnsiTe  enjoyment  of 
the  business  only  as  against  a  single  individual,  while  all  the  world  be- 
sides is  left  at  full  liberty  to  enter  upon  the  same  enterprise. 

1  Idem.— Liquidated  Damaoks. — ^Where  the  sum  of  $15,000  was  paid  by  the 
plaintiff  as  the  consideration  for  such  a  contract,  and  the  same  amount 
was  agreed  by  the  defendant  to  be  paid  by  him  on  failure  to  comply 
with  its  conditions:  Held,  that  the  sum  thus  agreed  to  be  paid  was  in- 
tended by  the  parties  as  liquidated  damages. 

Pleading — Pebfobuance,  how  Au^eged. — The  allegation  that  the  plaintiff 
had  fully  performed,  on  his  part,  all  conditions  of  the  contract,  is  an  al- 
legation of  performance  sufficiently  explicit  under  section  60  of  the 
Practice  Act. 

*Bef erred  to  on  second  appeal,  8  Cal.  589. 

1.    ated  Ifatk  V.  HennaiiUa,  9  Cal.  «87;  FUk  v.  FowUr^  10  OaL  617. 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Difl- 
ktriot. 

*The  complaint  in  this  case  alleges  that  on  the  21st  of  [259] 
February,  1854,  defendant,  being  the  owner  of  certain 
steamboats,  entered  into  a  contract  with  one  Richard  Chenery, 
also  the  owner  of  boats,  whereby,  in  consideration  of  the  sum 
of  f  15,000,  to  be  paid  by  Cheneiy,  defendant  covenanted  that  he 
would  not  permit  any  boat  in  which  he  was  interested  to  navi- 
^te  certain  waters  of  this  State  at  any  time  within  three  years 
nrom  the  date  of  the  contract,  and  if  he  failed  to  comply  with 
his  contract,  he  would  pay  to  said  Chenery,  or  his  assigns,  the 
sum  of  $15,000.  That  afterwards,  on  the  lirst  of  March,  1854, 
said  contract  was  duly  assigned  by  Chenery  to  plaintiff,  then 
and  now  a  corporation,  organized  and  existing  under  the  laws 
of  this  State,  of  which  assignment  defendant  had  notice.  That 
up  to  the  time  of  the  assignment  of  plaintiff,  Chenery  had  per- 
formed, on  his  part,  all  the  covenants  of  the  contract,  and  that 
afterwards  the  plaintiff  f uUy  performed  the  conditions  imposed 
by  said  agreement  on  Chenery. 

Plaintiff  avers  a  breach  of  the  conditions  of  the  contract  on 
the  part  of  defendant,  and  asks  judgment  for  $15,000. 

Defendant  demurred  to  the  complaint,  and  assigns  for  cause 
of  demurrer:  First,  that  it  does  not  appear  on  the  face  of  the 
complaint  that  the  plaintiff  had  any  legal  capacity  to  sue;  sec- 
ond, that  the  contract  is  not,  in  law,  assignable;  third,  that  it  does 
not  appear  from  the  complaint,  that  the  contract  was  assigned; 
fourth,  the  alleged  contract  is  against  public  policy,  and  void; 
fifth,  the  complaint  does  not  sdlege  any  facts  by  which  the 
measure  of  damages  can  be  ascertained;  and,  suith,  the  com- 
plaint does  not  show  a  performance  on  the  part  of  the  plaintiff 
or  his  assignee. 

The  demurrer  was  sustained  by  the  Court,  and  a  judgment 
rendered  for  defendant.    Plaintiff  appealed. 

Boberi  F.  Morrison,  for  Appellant. 

It  is  contended  by  the  respondent  that  the  contract  is  opposed 
to  publio  policy. 

This  pomt  involves  an  important  question  of  law,  which  is 
now  for  the  first  time,  I  believe,  presented  for  the  consideration 
of  the  Court.  The  principle  of  law  interdicting  contracts  in 
restraint  of  trade,  had  its  origin  under  a  pecrdiar  system  of 
English  law  regulating  apprenticeships,  which  has  not  been 
introduced,  and  has  never  prevailed  in  this  country. 

Here  all  branches  of  business,  professions  and  trades  are 
open  to  all,  and  the  relinquishment  of  one  only  acts  as  an 
agreement  to  engage  in  another,  perhaps  more  congenial  and 
lucrative  than  the  one  first  pursued.  (See  Parsons  on  Con- 
tracts.) 

In  the  case  of  Steams  v.  Barrett  (Pickering  450),  Wilde,  J.,  de- 
livering the  opinion  of  the  Court,  uses  the  following  language: 
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'*  Agreements  to  restrain  trade  in  particular  places  founded 
on  a  reasonable  consideration,  are  yalid  in  law,  and  may  be 
enforced." 

In  the  case  of  MUchdl  v.  Beynolds,  the  Court  of  King's  Bench, 
as  early  as  the  year  1711,  held  tiiat  a  contract  not  to 
[260]  cany  on  a  certain  '^trade  within  certain  limits,  is  binding 
onthe  parties.    (Se&  Peere  Williams  Eeports,  vol.  1.) 

In  the  case  of  Pierce  v.  FuUer,  8  Mass.  222,  the  same  doc- 
trijoe  is  asserted,  and  the  amount  named  in  the  agreement 
to  be  paid  in  case  of  a  breach,  was  considered,  as  liquidated 
damages. 

To  the  same  effect  in  the  case  of  Perkina  t.  Lifman,  9  Mass* 
521;  also  Pykey.  Thonias,  4  Bibb's,  486;  Parsons  on  Contracts, 
vol.  2,  note  to  page  258. 

The  case  of  Cliappel  v.  Brockway,  21  Wend.  157,  is  a  leading 
authority  on  the  subject  now  under  discussion. 

That  case  inyolvea  the  legality  of  a  contract,  by  which  the 
defendant  bound  bimself  not  to  run  packet-boats  oq  the  canal 
between  Bochester  and  Buffalo,  in  the  State  of  New  York,  a 
distance  of  about  one  hundred  nules. 

The  Court,  per  Bbokbon,  J.,  delivering  the  opinion,  held  the 
i^reement  binding  between  the  parties,  and  it  is  there  said: 

*'  Such  a  contract  as  this  would  have  been  held  valid  more 
than  two  centuries  ago,  when  the  policy  of  guarding  against 
contracts  in  restraint  of  trade  was  much  more  apparent  than  it  is 
at  the  present  day  of  unparalleled  competition.'' 

Baker  S  Bowlin,  for  Bespondent. 

The  plaintiffs  have  no  legal  capacity  to  sue.  They  have 
plead  no  private  statute  by  which  they  acquire  a  right  to  sue  in 
a  corporate  name.  (Sec.  61,  Practice  Act.)  All  corporations 
formed  under  the  general  act  concerning  corporatiouF,  passed 
April  22,  1850,  are  prohibited  from  'Vdiscounting  bills,  notes  or 
other  evidence  of  debt."  (Bevised  Laws  of  Cal.,  Sec.  3, 
p.  180.) 

No  assignment  is  shown  on  the  face  of  the  complaint. 

The  contract  declared  on  is  not  in  law  assignable.  Personal 
contracts  and  pienalties  for  torts  are  not  capable  of  passing  by 
assignment.  The  action  is  personal.  The  real  partjr  in  inter- 
est must  sue.  (Practice  Act,  Sec.  4;  Chittyon  Contracts,  note 
to  pp.  566,  739;  Davis  Y.Coburn,  8  Mass.  Bep.;  Tkurman  v.  Wells 
et  aL,  18  Barbour,  B.  600;  People  v.  Tioga,  Com.  Pleas,  19 
Wendell,  73;  1  Peters,  213;  7  Howard,  492,  [passenger  case;] 
Clinton  v.  Fly,  1  Pan.  B.  202;  Mayhew  v.  S€<m,  10  Pick,  56,  56.) 
.  The  contract  is  in  general  restraint  of  trade,  contrary  to  pub-* 
lie  policy,  and  void  at  common  law.  '' General  restraints  are 
all  void,  whether,  by  bond>  covenant,  or  promise,  with  or  with* 
out  consideration,  and  whether  it  be  of  the  parties'  own  trade 
or  not."  Mitchell  y,  BeynoMs,  "Peere  Williams  Bep.  vol.  1,  p. 
186,  a  leading  case,  in  which  the  whole  question  is  discussed  in 
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all  its  branches.  The  contract  prohibits  the  defendant  from 
navigating,  by  steam,  all  the  navigable  streams  of  the  State. 
That  he  shall  not  run,  or  suffer  to  run,  any  steamer  in  which  he 
is  interested  on  the  Sacramento,  San  Joaquin,  or  Feather  rivers, 
in  the  State  of  California,  nor  in  the  internal  navigation  of  the 
Bay  of  San  Francisco,  etc.,  etc.,  and  is  a  complete  monopoly, 
and  is  against  the  policy  of  the  law.  (Stanton  v.  Mien,  5 
Denio,  434.) 

*There  ai^e  no  facts  alleged  by  which  the  measure  of   [261] 
damages  can  be  ascertain^,  and  complaint  does  not  al- 
lege performance  by  assignor  of  the  conditions  in  the  contract, 
by  him  to  be  kept  and  performed,  and  in  this  respect  is  in- 
sufficient. 

« 

Mr.  Justice  Tebbt,  after  stating  the  facts,  delivered  the 
opinion  of  iJie  Court.    Mr.  Chief  Justice  Mubeat  concurred. 

The  first  objection  is  untenable.  The  allegation, that  plaintiff 
was  a  corporation  under  the  laws  of  this  State,  is  sufficient  to 
establish  the  right  to  sue,  under  the  first  section  of  the  Act  con- 
cerning corporations.    (Bev.  Laws,  290.) 

The  next  objection  is,  that  the  contract  declared  on  is  not  as- 
signable. The  contract  is  an  instrument  in  writing,  for  the  pay- 
ment of  money,  and  is  made  assignable  by  our  laws.  Besides, 
it  has  always  been  the  policy  of  our  law  to  construe  contracts 
according  to  the  intention  of  the  parties,  and  it  was  evidently 
the  intention  of  the  parties  that  the  contract  should  be  assign- 
able, as  it  is  made  payable  to  Chenery,  his  heirs,  etc. ;  and  as  it 
appears  from  the  complaint  that  the  defendant  was  notified  of 
the  assignment,  and  received  from  the  plaintiff  the  full  sum  of 
money  which  Chenery  contracted  to  pay,  he  is  estopped  from 
denying  that  ihe  contract  was  assignaole.  The  third  ground  is 
not  supported  by  the  fact.  The  complaint  does  show  that  the 
contract  was  assigned  by  Chenery  to  plaintiff.  The  next  ob- 
jection is  that  the  contract  is  against  public  policy,  as  being  in 
restraint  of  trade. 

At  common  law,  all  contracts  by  which  one  obliged  himself 
to  do  an  act  or  omission  tending  to  injure  the  public,  were  void, 
and  the  general  rule  is  that  contracts  in  resixaint  of  trade  are 
contrary  to  public  policy.  The  strinjgency  of  this  rule  has  been 
gradually  relaxed,  as  the  reason  for  S  (to  wit,  the  security  of 
mechanics  and  tradesmen)  ceased. 

As  early  as  1711,  in  ihe  case  of  MUchell  v.  Beynolda,  1  Peere 
Williams,  181,  Pabeeb,  C.  J.,  in  delivering  the  opinion  of  the 
Court,  says:  ''  The  general  question  upon  mis  record  is,  whether 
this  bond,  being  made  in  restraint  of  trade,  is  good.  And  we 
are  all  of  opinion,  that  a  special  consideration  being  set  forth  in 
the  condition,  which  shows  it  was  reasonable  for  the  parties  to 
enter  into  it,  the  same  is  good;  and  that  the  true  distinction  of 
this  case  is  not  between  promises  and  bonds,  but  between  con- 
tracts, with  and  without  consideration;  and  that  wherever  a 
proper  consideration  appears  to  make  it .  a  proper  and  useful 
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contract,  and  such  as  cannot  be  set  aside  without  injury  to  a 
fair  contractor,  it  ought  to  be  maintain^,  but  with  this  con- 
stant divendty,  viz.:  when  the  restraint  is  general,  not  to  exer- 
cise a  trade  throughout  the  kingdom,  and  when  it  is  limited  to 
a  partictdar  place;  for  the  former  of  these  must  be  void." 

In  Pierce  v.  Fuller  (8  Mass.  223),  it  was  held  that  an  agree- 
ment not  to  run  a  stage  coach  on  a  certain  road,  was  valid.  So 
in  the  case  of  Chappel  v.  Brockway  (21  Wend,  157),  where  a 
party  entered  into  a  bond,  under  the  penalty  of  twenty-five 
thousand  dollars,  that  he  would  not  at  any  time  thereafter  own, 
run,  or  be  interested  in,  any  line  of  packet  boats  on  the  Erie 

canal,  it  was  held  that  the  bond  was  valid. 
[262]  *In  these  cases,  the  doctrine  seems  to  be  that  there 
must  bd  not  only  a  consideration  for  the  contract,  but 
there  must  be  some  good  reason  for  entering  into  it;  and  it 
must  impose  no  restraint  upon  one  party  which  is  not  bene- 
ficial to  the  other.  (21  Wend.  160.)  Applying  the  rule  as  laid 
down  in  the  cases  cited,  to  the  one  under  consideration,  we  are 
satisfied  that  the  contract  is  vahd.  The  plaintiff  paid  to  de- 
fendant a  valuable  consideration  for  the  contract,  and  there  was 
also  a  good  reason  for  entering  into  it;  no  restraint  was  imposed 
on  defendant  which  did  not  enure  to  tiie  advantage  of  plaintiff. 

It  is  objected  that  this  contract  gives  to  the  plaintiff  a  com- 

Elefce  monopoly  of  the  waters  named.  This  objectfon  cannot  be 
etter  answered  than  in  the  words  of  Mr.  Justice  Bbonson,  in 
the  case  above  cited:  ''That  is  certainly  a  new  kind  of  mo- 
nopoly which  only  licenses  the  plaintiff  in  the  exclusive  enjoy- 
ment of  his  business  as  against  a  single  individual,  while  all 
the  world  besides  are  left  at  f uU  liberty  to  enter  upon  the  same 
enterprise." 

The  fifth  objection  is  that  the  complaint  does  not  allege  any 
facts  from  which  the  measure  of  damages  can  be  ascertained. 

From  the  tenor  of  the  contract  itself,  as  well  as  from  the  al- 
legations of  the  complaint,  we  are  satisfied  that  it  was  the  in- 
tention of  the  parties,  that  the  sum  of  fifteen  thousand  dollars 
was  agreed  upon  as  the  sum  which  was  to  be  paid  by  the  de- 
fendant in  case  of  a  failure  on  his  part  to  perform  the  contract. 
It  was  the  sum  which  was  received  by  defendant  in  considera- 
tion of  the  covenants  on  his  part,  and  certainly  if  he  failed  to 
perform  his  agreement,  there  woidd  be  no  hardship  in  requiring 
Lim  to  return  the  sum  which  he  had  received. 

In  the  case  of  WiUiams  v.  Dakin  (22  Wend.  201),  it  was  held 
that  whether  a  sum  agreed  upon  by  the  parties  to  a  contract,  as 
the  measure  of  damages,  shall  be  considered  as  liquidated  dam- 
ages, or  only  as  a  pentdty,  depends  upon  the  interest  of  the 
parties,  and  the  peculiar  circiunstances  of  the  subject-matter  of 
the  contract. 

Chancelor  Walwobth,  in  that  opinion,  says:  "The  remain- 
ing question  is,  whether  the  three  thousand  dollars  is  to  be  con- 
sidered as  a  stipulated  sum,  which  both  parties  intended  should 
be  paid  as  liquidated  damages  in  case  the  covenant  was  broken; 
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and,  if  bo,  whether  there  is  any  rule  of  law  which  can  authorize 
this  Court,  or  any  other  Court,  to  say  the  plaintiff  in  error  shall 
be  excused  from  performing  his  agreement;  in  other  words, 
whether  this  Court  can  make  a  new  agreement  for  the  parties 
which  they  never  intended  to  make  for  themselves.  I  think  no 
one  who  reads  the  covenant  can  doubt  for  a  moment  that  it  was 
the  intention  of  both  parties  that  if  it  was  broken,  the  whole 
three  thousand  dollars  should  be  paid  as  the  liquidated  damages 
for  such  breach.  The  objrct  of  the  covenant  was  to  protect 
Dakin  and  Bacon,  and  their  assigns,  in  the  full  enjoyment  of 
the  good  will  of  a  public  newspaper,  and  of  its  patronage,  for 
which  good  will  and  patronage  they  were  paying  the  sum  of 
three  thousand  dollars;  and  as  the  value  of  the  good  will  or 
patronage  of  the  paper,  as  well  as  the  amount  of  injury  which 
the  purchasers  might  sustain  by  any  interference  with  it, 
were  '^wholly  uncertain  and  incapable  of  estimation  [2G3] 
otherwise  than  by  mere  conjecture,  the  amount  te  be 
paid  upon  the  breach  of  that  covenant  was  not  only  a  proper 
subjdct  for  stipulated  damages,  but  the  precise  sum  paid  for 
such  good  will  or  patronage,  appears  to  be  that  which  the  par- 
ties would  naturally  fix  upon  as  the  amount  to  be  refunded  to 
the  purchasers  upon  any  breach  of  the  covenant."  This  opinion 
is  sustained  by  Hodges,  Exr.,  v.  King,  7  Metealf,  £83;  Pierce  v. 
Fuller,  8  Mass.  222,  and  Perkins  v.  Lyjnan,  11  Mass.  81;  Cham- 
berlain  v.  Bagleij,  11  N.  H.  234;  5  Sand.  192. 

The  allegation  of  performance  on  the  part  of  plaintiff  and 
Chenery  is  sufficiently  explicit  under  the  sixtieth  section  of  our 
Practic  Act. 

Judgment  reversed,  and  cause  remanded. 


GUNN,  AnMcnsTRiLTOB  OF  Sheldok,  v.  BATES. 

1  Ejectment  fbom  Mezicaxt  Gsamt,  Ibsites  in. — In  an  action  of  ejectment, 
under  a  Mexican  grant:  Held  bv  Mubbat,  0.  J. ,  that  this  Court  is  bound 
to  regard  the  decisions  of  the  United  States  Supreme  Court,  establishing 
the  rule  that  a  conditional  grant  from  Mexico  conveys  a  good  title,  with- 
out performance  of  the  conditions  sufficient  to  maintain  ejectment,  and 
admissible  to  qualify  the  plaintiffs'  actual  possession.  The  land  mast 
belong  either  to  the  united  States  or  the  claimants  under  the  grant — the 
question  ns  to  the  rights  of  this  State  not  being  raised;  and  where  the 
highest  federal  tribunal,  having  full  authority  to  decide  these  questions, 
has  voluntarily  abandoned  the  claim  of  title  of  the  Government,  it  would 
appear  strange  that  the  Courts  of  this  State  should  <^uestiou  the  rule  so 
eHtablifthed.  Certainly  a  mere  intruder  cannot  gainsay  it:  Held  by 
Tekbt,  J.,  that  the  title  of  such  a  grantee  is  insufficient  to  maintain 
ejectment.  Admitting  that  such  a  grant  does  not  convey  a  perfect  title, 
or  one  sufficient  to  maintain  ejectment,  yet  an  entry  on  the  land  under 
the  graot,  vested  in  the  grantee,  there  being  no  adverse  possession,  the 
right  to  exclusive  occupancy  of  the  land  embraced  within  the  boundaries 
of  his  tract.  The  law  construes  the  entry  to  be  co-extensive  with  the 
grant. 


1.  Citad  Ferris  v.  Cower,  10  Gal.  OSL 
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EvxDEsioB— Mexigah  Gs4i8T  ADinB8ZBLi.~It  follows  that  the  grant  is  ad- 
missible in  evidence,  to  show  the  extent  of  the  plaintifGs'  possession,  and 
the  animus  with  which  he  entered. 

1  Mexican  Obant  GoNSTBUcnrK  Possbbszon. — The  law  does  sot  require  the 
whole  tract  to  be  enclosed;  it  is  soflleieBt  that  the  grant  calls  for.  distinct 
boondaries. 

Estoppel  in  Pais. — The  fact  that  the  plaintiff  stood  b^  and  pennitted  de- 
fendant to  settle  on  the  land,  will  not  warrant  an  instruction  that  the 
plaintiff  is  thereby  estopped  from  asserting  his  title. 

Jdxm. — Estoppels,  in  such  cases,  proceed  upon  the  ground  of  fraud  or  culpi^ 
ble  silence,  which  are  facta  for  the  jury,  and  .not  mattcav  of  legal  conr 
Btruction  by  the  Court. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  was  an  action  of  ejectment,  brought  December,  1854, 
against  E.  Bates  and  Thomas  McCartney,  for  certain  land,  con* 
sisting  of  about  three  hundred  and  twenty  aeres,  near  the 
Cosumnes  river,  and  forming  a  part  of  a  tnust  of  five  square 
leagues,  granted  by  the  Mexican  wvemment  to  Jared  Sheldon, 
the  intestate  of  plaintiff*  The  plaintiff  put  in  evidence  a  trans* 
lation  of  the  grant  to  Sheldon,  made  January  8,  1844,  by 
Micheltorena,  Governor,  Commandant*Oeneral  and  Inspector 
of  the  Department  of  California. 

It  grants  to  Sheldon  five  lei^^es  of  land,  ''between 
[264]  the  north  side  of  Hhe  river  Cosumnes,  the  Bancho 
Omochumnes,  the  rocky  hiUs,  and  the  Pass  which,  at 
said  river,  leads  to  Mr.  Sutteor's  establishment;  at  which  pass 
the  measurement  must  begin — the  necessary  steps  and  investi- 
gations having  been  previously  made,  as  required  by  laws  and 
regulations;''  and  annexes  the  following  conditions:  '*!.  He 
shall  neither  sell,  alienate  nor  mortgage  it;  impose  ground  rent, 
entail,  or  any  other  burden.  2.  He  may  inclose  it,  without 
prejudice  to  Uie  crossings,  roads  imd  privileges.  He  shall  enjoy 
it  freely  and  exclusively,  destining  it  to  the  use  and  cultivation 
which  may  best  suit  him;  but  wiiUiin  one  year  he  shall  build  a 
house,  and  it  must  be  inhabited.  8.  He  shall  request  the  re- 
spective magistrate  to  give  him  juridical  possession,  and  said 
magistrate  shall  de^gnate  the  boundaries,  at  the  limits  whereof 
he  shall  pjLace  the  land  marks,  and  some  fruit  trees,  or  wild 
ones,  of  some  utility.  4.  The  land,  of  which  donation  is  made, 
comprises  five  aUioa  de  ganada  mayor y  (square  leagues,)  as  already 
mentioned,  and  as  the  respective  plat  explains.  The  magistrate 
who  may  give  possession  shall,  have  it  measured  according  to 
law — ^the  overplus,  which  may  exceed  the  quantity,  remaining 
to  the  nation  for  the  uses  which  may  be  required.  5.  If  he 
transgress  these  conditions,  he  shall  lose  his  right  to  the  land, 
and  it  shall. be  denounceable  by  another."  The  plaintiff  also 
put  in  evidence  the  petition  of  Sheldon,  dated  Apnl  4,  1854,  to 
Gen.  John  A.  Sutter,  the  alcalde  of  the  frontiers,  to  put  him  in 
juridical  possession — on  the  margin  of  which  is  the  alcalde's 
consent  so  to  do.    Plaintiff  proved,  by  John  A.  Sutter,  that  he, 

1.  Appioyed  Hidet  Y.  CoUman^  25  0«1. 137.    ated  WaHtk  T.  HiU,  38  CaL  487. 
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Sutter,  was  the  military  comznaudant  and  judge  of  the  district, 
and  that  he  put  Sheldon  in  juridical  possession  of  the  land 
described  in  the  grant;  that  at  that  time  there  was  no  person  in 
possession  or  clioming  possession  of  any  part  of  the  land;  that 
Sutter  went  with  Sheldon  on  all  parts  of  the  tract  where  Sheldon 
wished,  Sheldon  pointing  out  the  land  he  desired;  Sutter  having 
the  grant  wi^  hun  at  the  time,  and  giving  possession  in  con- 
iormity  with  it.  Plidntiff  aJso  proved  tha^  Sheldon  had  resided 
on  and  occupied  the  land  since  1839  or  1840,  and  had  since 
resided  there,  till  he  died,  in  1851;  that  he  had  various  improve- 
ments on  the  land,  the  greater  part,  however,  being  unenclosed; 
that  the  boundaries  of  Sheldon's  Banch  were  generally  known 
to  be  those  mentioned  in  the  grant,  which  could  be  readily 
traced;  that  the  land,  on  which  defendants,  entered,  and  sought 
to  be  recovered  in  this  action,  veas  within  the  limits  of  the  grant, 
but  was  uncultivated  and  unenclosed  at  the  time  of  defendant's 
entry.  On  the  plaintiff's  resting  his  case,  the  defendants  moved 
to  strike  out  tne  grant  and  }>etition  for  iuridical  possession, 
on  the  ground  that  no  compliance  with  the  conditions  of  the 
grant  had  been  proved.  The  motion  was  overruled,  defendants 
bxcepting.  Defendants  then  moved  for  a  nonsuit,  which  was 
overruled.  The  defendants  offered  and  read  in  evidence  two 
pre-emption  claims,  recorded  by  them  in  1853,  embracing  the 
land  in  dispute,  and  proved  the  erection  of  improvements  on  the 
land. 

The  following  instructions,  asked  for  by  defendants,  were  re- 
fused by  the  Court  below: 

*''l.  The  plaintiff  has  introduced  in  evidence  a  Mexican  [265] 
grant,  and  claims  title  under  that.  To  sustain  this  action 
on  such  title,  it  is  necessary  for  plaintiff  to  prove'  a  perform- 
ance of  all  the  conditions  of  the  grant,  and  it  is  for  you  to  de- 
termine whether  they  have  proved  a  performance  of  these  con- 
ditions; and,  if  they  have  not  proved  the  same,  they  cannot 
maintain  this  action  upon  the  title  acquired  imder  this  grant. 

''  2.  A  party  may  maintain  an  action  to  recover  the  possession 
of  land,  founded  upon  prior  possession,  provided  he  has  not 
abandoned  or  relinquished  such  possession;  and  if  a  party  stands 
by  and  sees  another  take  possession  of  a  tract  of  land,  and  make 
valuable  improvements  thereon,  and  sufEers  a  delay  of  several 
years  to  elapse  before  bringing  suit,  and  gives  no  notice  to  the 
settler  of  his  claim,  they  are  circumstances  tending  to  show  an 
abandonment  of  his  prior  possession,  and  he  will  be  estopped 
from  asserting  his  title  against  such  occupant. 

"  3.  The  mere  fact  that  the  plaintiff  or  the.  decedent  was  in 
actual  possession,  by  inclosing  a  portion  of  the  tract  described 
in  the  Mexican  grant,  is  no  evidence  of  possession  of  any  land 
not  so  enclosed  or  marked  out  with  clearly  defined  boundaries. 

' '  4.  Possession  of  a  portion  of  a  large  tract,  under  a  conveyance 
of  such  larger  tract,  will  not  extend  to  the  full  extent  of 
such  larger  tract,  when  the  same  amounts  to  several  Mexican 
square  leagues.     Such  constructive   possession  is  limited  to 
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tracts  of  land  usually  occupied  and  used  for  farming  purposes, 
in  the  usual  course  of  husbandry  in  the  country.  If  you  be- 
lieve, from  the  evidence,  that  Sheldon  never  had  the  bound- 
aries of  the  tract,  described  in  the  grant,  marked  out,  and  that 
the  same  exceeds  the  usual  limits  of  a  farm,  then  his  possession 
is  limited  to  the  land  he  had  actually  inclosed  or  clearly  marked 
out;  and  in  such  case,  if  the  tract  in  the  possession  of  the  de- 
fendants is  not  included  within  any  such  inclosure  or  marked 
boundaries,  you  will  find  for  the  defendant  on  this  point."  The 
Court,  at  the  request  of  the  defendant,  instructed  the  jury  that, 
to  prove  actual  possession,  it  was  necessary  for  the  plaintiff  to 
show  that  the  lines  and  boundaries  of  the  land  claimed  were 
distinctly  marked  out  by  some  monuments,  natural  or  artificial, 
by  which  the  lines  could  be  easily  traced,  and  the  boundaries 
easily  known. 

The  Court  then  gave  the  follovnng  instruction  to  the  juiy, 
under  the  exception  of  the  defendant: 

''  The  question  whether  the  conditions  of  the  Mexican  grant 
to  Jared  Sheldon  have  been  complied  with,  has  nothing  what- 
ever to  do  with  this  case.  As  far  as  this  case  is  concerned,  it 
makes  no  difference  whether  they  have  been  performed  or  not. ' 

"If  you  believe,  fix)m  the  evidence,  that  Sheldon  entered 
upon  and  took  possession  of  the  tract  of  land  described  in  his 
grant,  under  and  by  virtue  of  that  grant;  that  he  was  put  in 
possession  in  the  manner  described  by  the  first  witness  (General 
Sutter),  and  that  he  immediately  went  on  to  occupy  and  im- 
prove, and  continued  to  occupy  and  improve  a  part  of  the  land, 
and  asserted  his  claim  and  possession  to  the  whole, 
[266]  '^'under  his  grant,  and  no  other  person  was  in  advei*se 
possession  of  any  portion  of  the  land  described  in  the 
grant;  and  that  Sheldon,  or  his  representatives,  never  aban- 
doned the  land;  and  that  the  premises  in  controversy  in  this 
suit  are  within  the  boundaries  described  in  the  grant,  you  will 
find  for  the  plaintiff." 

The  jury  found  a  verdict  for  ihe  plaintiff.  Defendants  moved 
for  a  new  trial,  which  motion  was  overruled,  and  defendants 
excepted.    Defendants  appealed. 

Crocker  &  Bobinson,  for  Appellants. 

The  record  presents  the  following  questions  for  the  adjudica- 
tion of  the  Court: 

1st.  Will  ejectment  lie  under  a  Mexican  grant  without  proof 
of  a  performance  of  the  conditions. 

This  Court  has  already  decided  this  question  in  the  negative 
in  several  decisions,  and  this  conclusion  has  been  generally  ac- 
quiesced in  by  the  Courts,  the  bar,  and  the  people.  Most  im- 
portant rights  have  become  vested  under  them,  and  the  doctrine 
of  stare  decisis^  therefore,  applies  with  peculiar  force.  The 
peace  and  harmony  of  the  finest  agricultural  portions  of  the 
State  would  be  destroyed  by  their  reversal. 

But  in  this  case  the  plaintiff  relied  upon  his  claim  of  ai 
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possessory  title,  and  introdaced  the  grant,  not  as  the  foundation 
of  lus  title,  but  merely  as  evidence  of  the  extent  and  boundaries 
of  his  possession;  so  that  this  question  is  not,  perhaps,  fairly 
raised  by  the  record. 

During  the  argument,  reference  was  made  to  the  decision  in 
the  Fremont  case,  17  How.  542,  as  overruling  these  decisions  of 
this  Court.  To  this  we  might  reply,  in  accordaiice  with  numerous 
decisions  of  this  Court,  Gs^omia  is  an  independent  sovereignty, 
and  the  Federal  Courts  have  no  right  or  power  to  interfere  with 
the  decisions  of  this  Court;  and  if  no  right  exists  to  appeal  or 
transfer  a  cause  from  our  State  Courts  to  the  Federal  Courts, 
certainly  this  Court  will  not  permit  the  Federal  Courts  to  effect 
the  same  object  indirectly,  by  following  their  decisions,  when  in 
conflict  with  those  of  this  Court.  TUs  would  not  only  be  a 
subserviency  to  Federal  power,  but  also  a  direct  violation  of 
well  settled  principles  of  law.  Instead  of  the  State  Courts  look- 
ing to  the  Federal  Courts  for  rules  of  decision  in  relation  to  the 
title  to  real  estate  within  the  State,  the  Federal  Courts  have 
uniformly  decided  that  they  will  follow  the  decisions  of  the 
State  Courts  on  all  such  questions.  (12  Wheat.  153;  5  Peters, 
pp.  400,  155,  264,  480;  6  Peters,  291;  1  Id.  pp.  501,  571;  2  Id. 
85;  5  Cranch.  22;  9  Id.  87;  6  Wheaton,  119;  10  Id.  152,  etc.) 

But  further  the  ,U.  S.  Supreme  Court  does  not  pretend  to  de- 
cide in  that  case  that  Fremont,  or  those  holding  under  similar 
grants,  could  maintain  ejectment  under  ihem.. 

That  Court  simply  decided  that  the  grant  conveyed  to  Al- 
varado  ''a  present  and  immediate  interest"  (p.  558),  *'  a  vested 
interest"  (p.  560),  but  they  nowhere  say  that  it  conveyed  a  per- 
fect legal  title. 

2d.  The  plaintiff  in  this  case  seeks  to  evade  the  former 
decisions  of  '^'this  Court,  by  setting  up  a  constructive    [267] 
possession  under  the  grant,  contending  that  a  party  in 
actual  possession  of  a  portion  of  a  tract  under  a  deed  convey- 
ing the  title,  is  in  possession  to  the  extent  of  the  whole  tract 
described  in  the  deed. 

This  principal  has  been  usually  applied  to  cases  of  adverse 
possession,  under  a  claim  of  title  which  proved  to  be  invalid, 
and  where  it  was  claimed  that  the  right  had  been  perfected  by 
an  adverse  possession  of  more  than  twenty  years.  In  other 
words  it  is  generally  used  as  a  means  of  defense  against  the  legal 
title,  and  not  as  constituting  a  legal  title  in  itself. 

The  principle  was,  very  properly,  limited  to  smiall  tracts  of 
land,  of  the  ordinary  size  of  farms,  and  not  to  large  tracts  like 
the  one  in  this  case. 

Thus  in  Jackson  v.  Woodruff,  1  Cowen,  pp.  276,  286,  the 
Court  say  it  will  not  apply  to  a  tract  of  783  acres,  and  the  rea- 
soning of  tiie  Court  is  very  full  and  able  on  this  point.  See 
also  Jackson  v.  RichardSj  6  Cowen,  pp.  617,  623;  Jackson  v.  Ver- 
milyea,  6  Id.  677;  Jackson  v.  OtU,  8  TVend.  441;  Simpson  v. 
Downing,  23  Id.  821;  22  Vt.  388,  404;  9  Yerg.  463;  1  Paine  C. 
C.  ».  476. 
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In  New  York  this  principle  was  deemed  80  important  that 
it  was  embodied  in  the  revised  statutes.  (See  23  Wend.  321, 
822.) 

And  in  our  own  State  the  same  principle  has  been  estab- 
lished b}'  statute.    (Compiled  Laws,  p.  817,  sees.  10,  11.) 

This  Court  has  decided  that  actual  possession  is  sufficient 
to  maintain  ejectment,  but  that  this  possession  must  be  "  marked 
by  distinct  moniunents  of  boundary,  either  by  natural  or  artificial 
enclosure."    {Plume  v.  Thompson^  Jan.  T,  1854.) 

When  the  owner  of  land  stands  l^j  and  sees  valuable  improve- 
ments made  on  his  land,  without  giving  notice  of  his  title,  he 
will  be  estopped  from  setting  up  his  title  against  such  occupant. 
(1  Bay.  239;  IJ.  C.  R.  354;  4  Barr.  194;  5  J.  C.  R.  184;  1 
Story  Eq.  sees.  385,  388,  389;  1  Sch.  &  Lefroy,  73;  5  Vesey, 
688;  7  Watts.  394;  1  Martia  &  Yerger,  333;  1  Seig.  &  Rawle, 
111;  Eose  v.  Munie,  May  T.  1854.) 

Robinson  db  BeaUy^  for  Respondent. 

1.  The  Mexican  grant  was  a  complete  title,  and  upon  that 
alone  he  could  maintain  his  action  of  ejectment. ;  (See  decision 
U.  S.  Supreme  Court  in  the  Fremont  case.) 

2.  If  it  was  not  evid^ace  of  titie,  Sheldon  topk  possession 
under  a  paper  purporting  to  do  one  of  two  things — either  to 
give  him  a  title  in  fee  to  the  land,  or  to  give  him  an  equitable 
claim  on  the  land,  vidth  the  right  of  immediate  possession  to 
be  continued  in  him,  until  the  <dquity  should  ripen  into  a  legal 
estate,  he  in  the  meantime  being  required  to  do  certain  acta 

That  he  took  the  grant,  bona  fide^  from  those  having  author- 
ity to  make  such  grants,  is  not  questioned. 

If  the  fee  was  granted  there  is  an  end  to  the  case;  if  not,  how 
much  better  off  are  the  appellants  ?  It  is  admitted  that 
[2G8]  the  possession  alone  '^'would  entitle  respondent  to  re- 
cover, but  the  point  is  raised  that  his  possession  only 
extends  to  what  land  is  actually  enclosed. 

We  cite  the  following  authorities,  to  show  that  possession, 
taken  under  a  paper  title  (and  it  can  certainly  make  no  differ- 
ence whether  tiiat  title  be  equitable  or  legal)  extends  to  the 
boundary  described  in  the  paper,  provided  there  bo  no  adverse 
possession,  and  the  title  be  taken  in  good  faith,  the  grantee 
believing  he  is  getting  a  good  title,  or  a  good  right  of  posses- 
sion: EllicoU  V.  Pearly  10  Peters,  pp.  443-4,  and  the  cases 
there  cited,  or  referred  to  in  page  444. 

We  refer  also  to  the  dissenting  opinion,  and  the  authorities 
in  the  case  of  Swnol  et  aL  v.  Hepburn  etal.^l  Cal.  Rep.,  to  show 
that  even  a  void  deed,  if  taken  in  good  faith,  gives  possession  to 
the  extent  of  the  boundaries. 

Counsel  also  contend  for  a  distinction,  founded  on  Qome  New 
York  cases,  which  we  think  never  were  law  or  common  sense, 
that  paper  title  carries  with  it  possession,  only  to  the  extent  of 
a  usual  or  ordinary  sized  farm. 

These  decisions  have  been  overruled  by  later  cases  in  New 
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York,  and  never  were  recognized  as  law  in  any  of  the  States,  in 
which  the  most  extensive  litigation  as  to  lands  has  been  had. 

But  if  it  were  law,  how  could  it  be  applied  so  as  to  help  the 
gentleman  in  this  case  ?  When  the  grant  was  made,  this  was 
not  a  farming,  but  a  grazing  county.  This  is  a  matter  of  public 
history,  which  the  Court  is  always  presumed  to  know,  and 
which  need  not  be  proved.  For  the  purposes  for  which 
land  was  then  acquired,  this  was  far  below  the  average  size  of 
ranches. 

The  second  instruction  asked  for  by  the  appellants,  and  re« 
fused  by  the  Court,  we  think  was  properly  refused,  for  these 
reasons. 

The  instruction  sets  out  by  stating  principles  of  law,  which 
would  be  correct  if  applied  to  one  who  had  a  mere  naked  pos- 
session, without  any  claim  of  legal  title. 

But  we  think  one  who  enters  on  land  under  claim  of  legal 
title,  with  what  purports  to  be  a  good  legal  conveyance,  can- 
not be  presumed  to  have  abandoned  ihe  same,  in  less  than  five 
years,  at  which  time  he  would  be  barred  by  the  Statute  of  Lim* 
itations. 

If  a  man,  by  one  or  two  years  abandonment,  can  pass  a  title 
to  land,  what  becomes  of  the  Statute  of  Frauds? 

All  estoppels  go  on  the  ground  of  fraudulent  or  culpable 
silence,  as  in  cases  where  silence  is  from  the  circumstances  pre- 
sumed to  have  been  for  a  fraudulent  object. 

The  facts  of  fraud,  negligence,  or  ctdpability,  are  not  left  to 
the  jury  under  the  instruction  asked.  The  Court  is  asked  to 
construe  acts,  which  are  not  by  any  means  conclusive  of  culpa- 
bility, into  absolute  fraud,  or  such  gross  neglect  as  to  visit  on 
the  party  all  the  consequences  of  fraud. 

By  the  Court — ^Mr.  Chief  Justice  Mtjbbat: 

This  was  an  action  of  ejectment,  brought  to  recover  two 
tracts  of  land  situated  in  Sacramento  coimty.  On  the 
trial,  the  phuntLff  intro-*duced  in  evidence  a  grant  from  [269] 
Manuel  liicheltorena.  Governor  of  California,  to  Shel- 
don, and  also  proved  an  occupation  of  a  {>ortion  of  the  land  de- 
scribed in  said  grant,  though  not  of  the  premises  in  controversy. 
The  grant  is  in  the  usual  form,  i^nd  there  is  no  dispute  as  to  its 
authenticity.  To  its  introduction  the  defendants  object:  First, 
that  it  was  conditional;  that  it  was  not  shown  that  the  condi- 
tions had  been  complied  with,  and  that  it  was  not  evidence  of 
title.  Second,  that  at  best,  it  conveyed  but  an  inchoate  title, 
insufficient  to  maintain  an  action  of  ejectment,  and  inadmissible 
to  qualify  the  plaintiff's  actual  possession.  Several  other  errors 
have  been  assigned,  which  we  will  notice  in  their  order. 

In  Leeae  v.  Clark  (3  Cal.  17)^  I  had  occasion  to  examine  the 
character  of  these  grants,  and  it  was  there  decided  that  a  mere 
concession  of  land  by  the  Departmental  Governor  of  California, 
did  not  convey  an  absolute  title  in  fee  simple;  that  to  entitle 
ibe  grantee  to  an  indefeasible  title,  it  was  necessary  that  all  the 
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requirements  and  conditions  of  his  grant  should  be  complied 
with.  Regarding  the  grant  in  that  case  as  incomplete,  and  con- 
veying but  an  inchoate  title,  we  held  that  it  was  insufficient  to 
sustain  an  action  of  ejectment,  which  counts  on  legal  title  alone. 
In  passing,  it  may  not  be  improper  to  remark,  that  one  of  the 
strongest  arguments  urged  against  that  decision,  was  the  fact 
that  these  titles  conveyed  a  species  of  property  which  the 
United  States  had  guaranteed  by  treaty  to  protect,  and  that  the 
local  tribunals  were  boimd  to  respect  such  rights.  The  obvious 
answer  to  this  proposition  I  conceive  to  be,  that  this  Court  had 
no  legislative  functions.  It  was  bound  to  administer  rights  ac- 
cording to  the  remedies  provided  by  the  Legislature;  that  it 
would  have  been  competent  and  highly  proper  for  that  body  to 
have  provided  for  this  class  of  cases,  but  having  failed  to  do  so, 
and  left  the  parties  to  the  old  action  of  ejectment,  we  were 
.bound  by  the  rules  governing  that  action. 

In  arriving  at  this  conclusion,  I  felt  that  I  was  fully  war- 
*ranted  by  the  previous  decisions  of  the  Supreme  Court  of  the 
United  States,  in  somewhat  similar  cases,  arising  from  grants  of 
land  in  Florida  and  Louisiana.  I  have  never  had  reason  to 
doubt  its  correctness,  notwithstanding  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  cases  of  Eitchie  v.  The 
United  States,  Bitchie  17  How.  533,  and  Fremont  v.  The  United 
States,  17  How.  542. 

At  the  hsk  of  exposing  myself  to  the  ridicule  or  censure  of 
many,  for  what  may  be  considered  temerity  on  my  part  in  ques- 
tioning the  soundness  of  these  decisions,  I  cannot  refrain  from 
the  opinion  that  in  these  cases  the  Supreme  Court  have  taken  a 
new  departure,  and  entirely  disregarded  their  previous  de- 
cisions. It  is,  however,  a  matter  of  congratulation  to  myself  to 
know  that  this  wholesale  abandonment  of  principles,  so  long  and 
satisfactorily  settled,  was  not  unanimous,  and  that  one  of  the 
Judges  on  that  Bench,  better  acquainted,  probably,  than  any 
of  his  associates  with  this  class  of  cases,  and  who  has  almost 
given  shape  to  the  law  of  this  subject,  together  with  another 
Judge,  second  to  none  in  point  of  ability  upon  that  or 
[270]  any  other  Bench  in  the  ^United  States,  both  dissented 
from  the  opinions  in  the  case  of  Fremont,  and  for  rea- 
sons substantially  the  same  as  those  which  influenced  the  de- 
cisions of  this  Court. 

It  is  not  my  purpose  to  re-examine  this  question  at  any 
length,  as  I  do  not  now  consider  it  open  to  discussion.  I  shall 
simply  advert  to  a  few  cases  which  governed  me  in  arriving  at 
my  farmer  opinion,  and  leave  the  matter  to  rest  as  the  Supreme 
Court  of  the  United  States  have  determined  it.  The  policy  of 
Mexico,  like  that  of  Spain,  was  to  secure  immigration  by  liberal 
donations  of  land  to  actual  settiers.  To  this  end,  these  grants 
were  mode  upon  certain  conditions,  and  although  they  were  for 
the  most  part  gratuitous,  yet  the  performance  of  the  condition 
was  always  considered  as  necessary  as  the  payment  of  money; 
having,  in  fact,  been  substituted  in  preference  to  any  other  pay- 
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ment,  iu  piirsuaace  of  the  settled  policy  of  the  government,  it  is 
but  fair  to  presume  that  they  were  expected  to  be  scrupulously 
fulfilled. 

In  such  cases  it  can  hardly  be  supposed  that  the  government 
would  part  with  the  fee,  until  the  sole  consideration  of  the  grant 
had  been  complied  with.  In  fact,  no  doubt  was  ever  entertained 
as  to  the  necessity  of  a  compliance  with  such  conditions,  until 
the  doctrine  was,  for  the  first  time,  broadly  asserted  and  boldly 
maintained,  that  a  mere  concession,  bearing  on  its  face  the  con- 
ditions on  which  the  title  should  become  definitely  valid,  pro- 
viding for  the  approval  of  the  Departmental  Assembly,  and  is- 
sued in  conformity  with  a  law  declaring  in  what  event  the  grant 
should  become  void,  and  the  land  subject  to  denouncement, 
operated  a  grant  in  fee  simple  in  presenii,  and  that,  too,  where 
the  land  had  never  been  surveyed,  occupied,  or  in  any  way 
segregated  from  the  public  domain.  The  necessity  of  a  per- 
formance of  these  conditions,  as  well  as  of  definite  boundaries 
by  which  the  land  granted  could  be  located  and  surveyed,  has 
been  rigidly  maint^ed  by  the  Supreme  Court  of  the  United 
States  in  its  previous  decisions.  {U,  S.  v.  Kingdey,  12  Peters; 
U.  S,  V.  Wiggins,  14  Peters;  U.  S.  v.  Baisdore,  11  How.  63.) 
Authorities  might  be  cited  without  number  to  these  proposi- 
tions, but  I  deem  it  unnecessaiy  to  adduce  any  others,  except 
the  dissenting  opinions  of  Judges  Catbon  and  CAMPBEUi  in  the 
case  of  Fremont  v.  The  United  States,  in  which  Judge  Catbon 
uses  this  language:  ''At  law,  this  claim  has  no  standing;  it 
cannot  be  set  up  in  an  ordinary  judicial  tribunal.  It  addresses 
itself  to  us,  founded  on  an  equity,  incident  to  it  by  mere  force 
of  the  contract,  no  part  of  which  was  ever  performed.  The 
claim  is  as  destitute  of  merit  as  it  can  be,  and  has  no  equity  in 
it,  nor  is  it  distinguishable  from  that  of  Clamorgan,  w*hich  was 
pronounced  invalid  in  the  case  of  Glenn  Y.The  United  States, 

''If  this  claim  is  maintained,  all  others  must  likewise  be,  if 
the  first  step  of  making  the  concession  is  proved  to  have  been 
performed  by  the  acting  Governor,  as  no  balder  case  than  the 
one  before  us  can  exist  in  California,  where  the  grant  is  not  in-^ 
fected  with  fraud  or  forgery." 

It  is  contended,  however,  that  this  decision  is  not  binding  on 
this  Court,  inasmuch  as  it  has  already  been  held  by  us  in 
the  case  of  Gordon  *y,  Johnson,' ih&i  no  appeal  lies  from  [271] 
the  decisions  of  the  Courts  of  this  State  to  the  Supreme 
Court  of  the  United  States,  and  by  following  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  this  case  (which  is  ac- 
knowledged to  be  in  contravention  with  our  own),  we  indirectly 
do  that  which  we  have  refused  to  sanction  or  permit  directly. 

This  argument  arises  from  an  imperfect  understanding  of  the 
doctrine  established  in  Johnson  v.  Gordon,  4  Cal.  368,  which 
was,  that  no  cause  could  be  transferred  from  a  State  Court  to 
any  Court  of  the  United  States,  and  that  neither  a  writ  of  error, 
nor  an  appeal  would  lie,  to  take  a  case  from  a  State  Court  to  the 
Supreme  Court  of  the  United  States.    It  was  not  held,  that  we 
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would  not  follow  the  decisions  of  the  Federal  Courts,  in  matters 
appertaining  ezclusivelj  to  their  own  jurisdiction. 

To  illustnite  the  difierence  between  that  case  and  this,  it  is 
necessaiy  to  state,  that  by  the  treaty  with  Mexico,  all  the  public 
lands  passed  to  the  United  States,  reserving  to  the  inhabitants 
of  this  State  their  lights  of  property,  before  that  time  existing 
by  the  laws  of  the  ceded  territory.  There  was  at  the  date  of  the 
treaty,  as  it  was  supposed,  from  all  the  analogies  existing  be- 
tween the  mode  of  granting  lands  in  California,  and  in  Florida 
and  Louisiana,  at  least  two  kinds  of  titles,  one  perfect,  and  the 
oth^  incomplete.  The  owner  of  the  perfect  title  was  fully  pro- 
tected, both  by  the  lawB  of  Mexico,  and  the  laws  and  usages  of 
nations;  and  his  title  was  not,  neither  could  be,  divested  by  the 
treaty  or  any  subsequent  Act  of  Congress.  Inchoate  titles  were 
such  as  rested  upon  the  first  incipient  steps  for  confirmation, 
where  the  fee  of  the  land  had  never  parted  from  the  govern- 
ment, and  depended  for  their  completion  upon  some  political 
act  of  the  authority  granting.  In  these  cases,  the  authority  of 
the  Mexican  Government  to  ratify  and  confirm,  was  passed  to 
the  Government  of  the  United  States,  subject  to  the  equities  of 
the  claimants,  which  she  may  disregard,  but  is  bound  in  good 
faith  to  maintain.  Conceding  then,  for  the  present,  tha|  all  the 
lands  in  California,  except  perfect  tities  made  before  the  acquisi- 
tion, passed  to  the  United  States,  and  that  this  State  has  no  in- 
terest or  title  to  the*  public  domain,  (a  question  which  is  not 
raised  in  this  case,  and  on  which  we  express  no  opinion,)  it  fol- 
lows, that  whenever  a  title  to  land  is  drawn  in  question,  it  must 
rest  for  its  foundation  either  upon  a  Mexican  grant,  a  patent 
from  the  United  States,  or  from  this  State  in  some  few  excepted 
cases. 

If  a  party  seeks  to  maintain  his  action  on  a  Mexican  grant,  an 
outstanding  title  may  be  set  up  in  the  United  States;  but  how 
are  we  to  determine  whether  the  United  States  have  such  a  title 
as  would  defeat  the  recovery  ?  Burely,  the  adjudication  of  her 
own  tribunals,  which  have  been  appointed  to  determine  these 
questions  between  her  and  the  claitnants,  when  adverse  to  her 
interest,  and  the  rule  of  construction  adopted  by  her  in  relin- 
quishing her  rights,  may  be  looked  to  in  ascertaining  the  rights 
of  the  only  remaining  party  claiming  through  titie. 

The  land  either  belonged  to  the  United  States,  or  to  the 
claimant  under  the  Mexican  grant.  If  the  Federal  Government 
accedes  to  the  right  of  the  grantee,  not  on  the  ground  of 
[272]  a  confirmation  ck  prior  equitable  in-'^terest,  but  on  the 
ground  that  he  held  a  perfect  titie,  who  shall  gainsay  it? 
Certainly,  not  a  mere  intruder.  It  would  appear  strange  at 
least,  where  the  Federal  Government  had  established  a  tribunal, 
with  authority  to  decide  these  questions,  that  the  Courts  of  this 
State  should  be  found  arrayed  against  those  decisions,  question- 
ing the  rule  by  which  she  voluntarily  abandoned  her  claim  of 
title,  and  asserting  for  her,  rights  which  she  had  already  dis- 
claimed through  the 'Solemn  adjudication  of  her  Courts.    There 
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can  be  no  subserviency  of  opinion,  in  this  Court  yielding  to  a  deci- 
sion made  between  the  United  States,  (to  her  prejudice,)  and 
one  of  her  own  subjects,  when  they  alone  are  interested,  and  the 
interference  of  the  judiciary  of  California,  under  such  ciroum* 
stances,  would  be  Quixotic  in  the  extreme. 

Again,  admitting  the  grant  in  question  does  not  convey  a  per- 
fect le^l  title,  but  only  an  equitable  one,  still  it  was  admissible 
to  establish  the  extent  of  the  plaintiff's  claim.  In  case  of  an 
entry  on  land  under  color  of  title  by  deed,  the  possession  is 
deemed  to  extend  to  the  bounds  of  that  deed,  although  the 
actual  settlements  and  improvements  are  only  on  a  small  part  of 
the  tract.  In  such  cases  where  there  is  no  adverse  possession 
the  law  construes  the  entry  to  be  co-extensive  with  the  grant  of 
the  party,  on  the  ground  that  it  is  his  clear  intention  to  assert 
such  possession.    {EUicoU  v.  Pearl,  10  Peters,  412.) 

This  doctrine  has  never,  within  our  knowledge,  been  doubted 
in  this  Court.  In  the  case  of  Sunol  v.  Hepburn,  1  Cal.  8G8,  the 
opinion  of  the  Court  turned  upon  the  point,  that  the  deed 
through  which  the  plaintiff  clauned,  was  void,  and  therefore 
could  not  qualify  the  possession.  In  Flume  y.  Seward,  4  Cal., 
the  plaintiff  relied  upon  his  actual  possession,  and  did  not  at- 
tempt to  extend  ifc  by  paper  title. 

The  Court  properly  renised  the  instructions  asked  by  the  de- 
fendant. The  law  does  not  require  that  the  whole  tract  should 
be  enclosed;  it  is  sufficient  if  the  grant  under  which  the  plaintiff 
entered,  calls  for  distinct  boundaries;  neither  should  the  plaint- 
iff's recovery  be  limited  to  the  size  of  a  usual  farm;  there  is  no 
principle  we  know  of  which  should  thus  alter  the  rule  we  have 
laid  down;  besides,  at  the  time  of  the  execution  of  this  grant 
the  land  was  designed  for  grazing  and  not  agricultural  purposes, 
and  the  grant  was  less  than  the  usual  size  of  concessions  for 
such  purposes.  The  second  instruction  assumes,  that  ''the 
plaintiff  standing  by  and  permitting  the  defendant  to  settle 
upon  the  land,  is  a  circumsti&nce  tending  to  establish  an  aban- 
donment, and  he  will  be  estopped  from  asserting  his  possession 
against  the  defendant." 

This  instruction  is  not  sound  in  law,  nor  warranted  by  the 
facts  of  the  case.  Estoppels  in  such  cases  proceed  on  the 
ground  of  fraud  or  culpable  silence,  which  are  facts  for  the  jury 
and  not  matters  of  legal  construction  for  the  Courts. 

The  instructions,  substituted  by  the  Court  below,  were  cor- 
rect, and  put  the  case  properly  before  the  jury. 

The  objection  that  the  Court  admitted  hearsay  evidence  on 
the  part  of  the  witness,  Norris,  of  the  boundaries  of  the  grant, 
is  not  maintained  by  the  record;  he  simply  swears  to  the 
boundary  recognized  by  Shel-'^don  and  himself,  he  being  [273] 
an  adjoining  proprietor.  The  objection  to  Sutter's  testi- 
mony concerning  the  delivery  of  juridical  possession  was  not 
well  taken.  He  testified  that  he  put  the  party  in  possession  by 
virtue  of  his  military  authority,  which  at  that  time  was  omnipo- 
.tent,  and  that  he  never  made  any  record  of  it.    This  requisition 
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might  have  been  dispensed  with  by  the  general  customs  of  the 
country,  and  it  is  not  important,  treating  the  title  as  merely 
inchoate,  or  perfect,  under  the  decisions  of  the  Supreme  Court 
of  ttie  United  States. 

Judgment  affirmed. 

Mr.  Justice  Tebby. — I  concur  in  the  judgment  of  affirmance 
in  this  cause,  but  not  entirely  in  the  opinion  of  the  Chief  Jus* 
tice.  I  do  not  think  the  plaintiff's  title  sufficient  to  sustain  an 
action  of  ejectment.  In  my  opinion,  however,  he  is  clearly  en- 
titled to  recover  upon  his  continuous  possession  under  color  of 
title. 

The  grant  introduced,  and  the  delivery  of  possession  under 
it,  vested  in  the  plaintiff  the  right  to  the  exclusive  occupancy  of 
the  lands  embraced  within  the  boundaries  of  his  tract;  and  it 
was  properly  admitted  in  evidence  to  show  the  extent  of  hia 
possession,  and  the  ammujB  with  which  he  entered. 


BOBINSON  ET  AL.  V.  OAAB. 

Taxation  ot  Land  in  Dispute. — ^The  fact  that  the  title  of  land  is  in  dispate 
between  the  claimants  and  the  United  States,  and  that  the  claimanta 
under  a  Mexican  grant  are  not  in  possession,  affords  no  ground  for  ex- 
empting the  land  from  taxation. 

Idkm.— Injunction  will  not  Lie  to  Bkstbain. — ^The  claimants  are  either 
the  owners  or  they  are  not;  if  they  are,  they  must  pay  the  taxes  on  the 
land;  if  they  are  not,  they  have  nothing  to  ao  with  the  matter,  and  can- 
not enjoin  the  collection  of  taxes,  having  no  authority  to  sue  or  defend 
for  the  United  States. 

^  Taxation— Eeickdt  at  Law  vob  luiSaAZi  Taxation. — ^If  a  tax  is  illegally 
imposed,  the  parties  taxed  have  a  perfect  zomeciy  at.law»  and  a  Court 
of  Equity  hab  no  power  to  interpose. 

Appeal  from  the  District  Oourt  of  the  Tenth  Judicial  Dis* 
tiict,  County  of  Sutter. 

This  is  an  appeal  from,  an  order  of  the  Oourt  below,  dissolv- 
ing an  injunction,  which  had  been  granted  on  plaintiffs'  appli- 
cation, to  enjoin  the  defendcmt,  as  sheriff,  from  collecting  taxes 
on  lands  of  plaintifGs.  The  grounds  taken  were  that  the  land 
was  in  litigation  between  plmntiffs  and  the  United  States,  and 
that  plaintiffis  were  not  in  possession;  and  also  that  the  assess- 
ment was  made  by  the  Court  of  Sessions,  who  had  no  jurisdic- 
tion for  such  purposes. 

Wm.  S.  Long,  for  Appellants. 

1 .  The  lands  against  which  the  taxes  are  sought  to  be  en- 
forced are  not  subject  to  taxation. 

"  All  lands  in  this  State  shall  be  deemed  and  regarded 
[274]  as  public  *lands  until  the  legal  title  is  shown  to  have 
I       "  "■"    '         '  .    "  ■        "  ■'     "■     II  -^— — «  »^— 1^-— — — .— ^— — — . 

1.  Explained,  ffardenhwrgh  v.  Kidd,  10  Gal.  403;  Trinitif  Co.  t.  McCameron,  25  Gal* 
120.  Cited  Bueknall  ▼.  Story,  9$  Cal.  71;  CouUoh,  t.  Barrit,  43  MlflB.  769.  Diatliigiilfihed, 
Fatmerf,  BoHng,  8  CaL  880. 
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passed  from  the  goVemment/'  (First  section  of  Act  for  pro- 
.tection  of  settlers,  etc.) 

"  In  all  cases  where  lands  axe  clauned  under,  or  by  yirtue  of 
a  patent  from  the  United  States,  or  from  this  State,  tiie  right  of 
the  party  claiming  nnder  patent  to  the  land  shall  be  deemed  to 
begin  at  the  date  of  the  patent,  and  he  shall  not  be  entitlecl  to 
recover  for  the  use  or  enjoyment  of  such  land  prior  to  the  date 
of  such  patent."    (Sec.  3,  Act  for  protection,  etc.) 

''  Nothing  but  a  patent  will  pass  a  title  to  government  lands." 
(13  Peters,  616.) 

"  Congress  alone  is  vested  by  the  Constitution  with  power  of 
disposing  of  public  lands."    (13  Peters,  516.) 

''  This  State  shall  never  interfere  with  the  primary  disposal 
of  public  lands;  shall  pass  no  law  or  do  no  act  whereby  the 
title  of  the  United  States,  and  tight  to  dispose  of  the  same, 
shall  be  impaired  or  questioned,  and  they  shall  never  lay  any 
tax,  or  assessment  of  any  description  whatsoever  upon  the  pub-; 
Uc  domain  pf  the  United  States."  (6  vol.  U.  S.  Statutes  at 
Large,  452,  Sec.  8.) 

''  AU  lands  and  lots  of  ground,  witii  their  buildings,  improve- 
ments and  structures  thereon,  belonging  to  the  State,  or  to  any 
county  of  this  State;  all  unoccupied  lands,  buildings  and  other 
improvements,  occupied,  owned. or  belonging  to  the  United 
States,"  are  exempt  from  taxation.  (Cal.  Statutes,  1854,  89, 
Sec.  3.) 

2.  The  taxes  sought  to  be  collected  are  illegal,  because  the 
assessment  was  made  without  authority  of  law.  The  levy  of 
taxes  by  the  Court  of  Sessions  of  Sutter  county,  is  void  for 
want  of  jurisdiction  of  the  subjectHmatter, 

''Courts  of  Sessions  have  no  jurisdiction  save  in  criminal 
cases."   {Burgoyne  v.  Supervisor  San  Franciaoo^  6  Cal.) 

8.  Injunction  is  the  proper  proceeding  for  relief  in  this  case. 

**  An  injunction  is  the  proper  proce^ing  to  stay  a  sale  of 
land  upon  legal  process,  where  no  title  could  pass,  but  com- 
plainant's title  might  be  clouded."  {Newton  v.  JBeavery  5  Ohio 
Oond.  R.  11.) 

*'  The  Court  has  jurisdiction,  by  injunction,  to  restrain  public 
officers  from  proceeding  illegally  and  improperly  under  a  claim 
of  right."  (6  Paige  Ch.  83;  2  Johns.  Gh.  463;  6  Johns.  Ch. 
497.) 

''  The  Court  has  undoubted  jurisdiction  to  interfere,  by  in^ 
junction,  where  officers  are  proceeding  illegally  and  improperly 
under  claim  of  right  to  do  an  act  to  the  injury  of  the  rights  of 
others."    (Harrington  Ch.  R.  72.) 

4.  An  injunction  will  issue  when  it  is  shown  an  injuiy  would 
be  produced  to  the  plaintiff.  (5  How.  Pr.  R.  293;  6  How.  Pr. 
R.  456.) 

5.  Equity  can  interfere  to  stay  a  sale. 

''If  Courts  of  Chancery  could  set  aside  a  deed  as  an  im- 
proper cloud  on  the  title,  they  can  interfere  to  prevent  the 
sale."    (5  Paige  Ch.  510;  8  Howard,  441;  2  Cal.  289.) 
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6.  It  was  error  in  the  Court  below  in  dissolving  the  in- 
[275]    junction  with-'*'out  notice  to  plaintifiGs.      The  plaintiffs 
were  entitled  to  be  heard  in  support  of  the  case  made  by 
the  bUl. 

''The  defendant,  at  any  time  before  the  trial,  may  apply 
upon  reasonable  notice,  to  the  Jadge  who  granted  the  injimc- 
tion,  or  to  the  Court  in  which  the  action  is  brought  to  dissolve 
or  modify  the  same."    (Sec.  118  Practice  Act.) 

No  brief  on  file  for  Respondents. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuiuEULT.    Mr.  Justice  Tebrt  concurred. 

This  appeal  is  taken  from  an  order  dissolving  an  injunction. 
The  plamtifb  filed  their  bill  in  the  Court  below  to  enjoin  the 
Sheriff  from  collecting  State  and  county  taxes  assessed  upon 
certain  land  owned  or  claimed  by  them.  The  facts  alleged  in 
the  bill  were:  first,  that  said  lands  were  claimed  by  them  as 
purchasers  from  Sutter,  the  original  grantee  of  the  Mexican 
government;  that  they  were  not  in  the  possession  of  them;  that 
the  title  was  in  litigation  between  the  Qovemment  of  the  United 
States  and  the  plaintiffs;  and,  second,  that  the  assessment  was 
made  by  order  of  the  Court  of  Sessions,  which  has  no  jurisdic- 
tion except  in  criminal  cases. 

Upon  tne  first  point,  it  is  clear  that  if  the  title  to  the  land  is 
in  the  plaintiffs,  then  thev  are  liable  for  the  taxes;  if  not,  they 
have  nothing  to  do  with  the  matter,  and  certainly  no  authority 
to  sue  or  defend  on  behalf  of  the  United  States.  They  cannot 
affirm  and  deny  at  the  same  time;  it  is  either  their  land  or  it  is 
not.  If  the  grant  under  which  they  claim  is  either  legal  or 
equitable,  it  is  fully  protected  by  the  treaty,  and  a  confirmation 
would  relate  back  to  the  date  of  its  execution.  Should  the 
plaintiffs'  position  be  maintained,  and  their  grant  be  confirmed, 
they  would  escape,  during  the  pendency  of  this  litigation,  one 
of  the  burthens  which  society  has  imposed  upon  property. 

This  pretense  might,  with  some  plausibility,  be  set  up  in 
every  case  where  the  title  of  property  was  in  litigation  in  our 
own  Courts  between  private  individuals.  The  plaintiffs,  I 
apprehend,  are  the  best  judges  of  their  own  title,  and  must  de- 
termine, at  their  own  risk,  whether  it  is  worth  paying  taxes  on 
or  not.  They  cannot  assert  their  ownership  of  the  lands  and 
deny  the  legal  consequence  of  such  right. 

To  the  second  assignment  of  error  there  are  two  answers: 
First,  the  bill  seeks  to  enjoin  the  collection  of  both  State  and 
county  taxes.  State  taxes  are  fixed  by  law,  and  not  assessed 
by  the  Court  of  Sessions,  so  that  they,  at  least,  are  not  obnox- 
ious to  the  objection  of  a  want  of  jurisdiction  in  the  Court  of 
Sessions;  second,  although  the  Court  of  Sessions  had  no  au- 
thority to  direct  the  assessment,  still  this  is  not  a  case  for  the 
interference  of  a  Court  of  Chancery. 

If  the  tax  has  been  illegally  imposed,  or  a  valid  objection  ap- 
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pears  on  the  face  of  the  proceedings,  the  plaintiffs  have  a  per- 
fect remedy  at  law,  and  a  Court  of  Equity  has  no  power  to 
interfere.  {DeWiU  y.  Hays,  2  Cal.  469,  and  the  coses  there 
cited.) 

'''It  is  said  that  the  injunction  was  dissolyed  without  {27G] 
notice.    This  does  not  appear  from  the  record;  but  if  it 
did  it  would  make  no  dijQference,  as  it  ought  never  to  have  been 
granted. 

Judgment  aflbmed. 


CASE  V.  MAXEY. 

PuBABZNa— iKsnmoiENT  Dbfbnbb  on  Pastvebship  Notk. — It  is  no  defense 
to  a  note,  given  by  one  partner  to  the  other,  for  his  interest  in  land 
held  jointly  by  both*  that  the  payee  of  the  note  had  deceived  his  ]>ari- 
ner,  the  maker,  in  the  division  of  partnership  stock,  and  was  Indebted 
therefor  in  an  amount  equal  to«  or  greater  tnan,  the  sum  due  on  the 
note. 

Idbic. — As  such  a  division  has  nothing  to  do  vnth  the  coBsideradon  of  the 
note,  it  cannot  be  set  up  as  a  connter  claim  or  defense  to  the  action  on 
the  note. 

Idkk.— If  the  defendant  has  been  deceived  in  the  division  of  the  stock,  he 
should  file  his  bill  for  a  discovery  and  account. 

Idkm.— Dbfensk  Stbicki>n  out.-— When  such  a  defense  was  set  up  in  the 
answer  in  an  action  on  the  note:  Meld,  that  all  of  the  answer,  except 
that  portion  admitting  the  execution  of  the  note  and  denying  the  in« 
debteidness,  was  properly  stricken  out. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, Couniy  of  Contra  Costa. 

Action  on  a  promissory  note,  l^e  defendant's  answer,  filed 
May  5th,  1854,  admits  the  execution  of  the  note,  and  avers  that 
it  was  given  for  the  plaintiff's  interest  in  land  held  jointlj  bj 
the  parties;  it  also  avers  that  plaintiff  and  defendant  were 

t'ointlj  interested  in  cattle  purchased  by  them  as  partners  and 
>rought  across  the  plains  by  plaintiff;  that  plaintiff  had  de- 
ceived defendant,  and  pretended  that  one  half  of  the  cattie 
brought  across  by  him  belonged  to  other  parties,  and  in  the  di- 
vision of  the  stock  had  taken  away  three  quarters  of  them, 
whereas  one  half  belonged  in  fact  to  defendant;  and  denies  any 
indebtedness,  and  prays  for  an  account,  etc. 

On  motion  of  plaintiff,  all  the  answer,  except  that  portion 
admitting  the  execution  of  the  note  and  denying  the  indebted- 
ness, was  stricken  out.  Judgment  was  rendered  for  plaintiff 
for  the  amount  due  on  the  note.    Defendant  appealed. 

John  Cwrrey,  for  Appellant. 

The  answer  of  the  defendant  contained  a  statement  of  new 
matter  constituting  a  defense  and  counter  claim  within  the  pur- 
view of  sees.  4(5  and  47  of  the  Practice  Act;  and  it  was  error  to 
strike  out  the  answer,  and  as  a  consequence,  the  case  estab- 
lishedy  entitling  the  defendtmt  to  the  relief  by  him  sought. 
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Bee  Prao.  Act,  secg.  46,  47;  New  York  Code,  sees.  149, 150; 

Silliman  t.  Eddy,  8  How.  Pr.  B.  122;  Van  Sanfoid's  Pleadings, 

298,  301;  Dewey  y.  Eoag,  15  Barb.  B.  365;  Haine  y.  Baker,  1 

Seidell's  E.  357,  Hunt  v.  Farmers'  Loan  and  Tt^jtsi  Co,,  8  How* 

P.  B.  418;  Dobsan  v.  Pearoe,  1  Abbot's  B.  108;  same  case,  2 

Keroan's  B.;  N.  Y.  Code,  sees.  69, 150,  274;  Prac.  Act,  sees.  1> 

49, 145;  Willaid's  Eq.  Ju.  354,  355;  1  Whit.  Prac.  and 

[277]    Plead.  506;  Gage  v.  *AngeU,  8  How.  Pr.  B.  335,  337;  1 

Stoiy^s  Eq.  Ju.,  Sec.  662  ei  seq,;  Story  on  Partnership, 

sees.  2,  3,  5,  6;  Baxter  y.  Horier,  5  Bing.  B.  288,  (35  Eng.  Com. 

Law  B.  115);  Black.'s  Com.   (Chitty's)  yoI.  2,  p.  132;  Prac. 

Act,  sees.  175, 176;  2  Green. 'sEv.,  Sec.  642;  Thayer  v.  While, 

8  Cal.  B.  228;  Thily  v.  Manser,  5  How.  U.  S.  Sup.  B.  141. 

I  desire  to  call  the  particular  attention  of  the  Court  to  the  fact 

that  the  complaint  was  filed  on  the  25th  of  April,  1854,  and  that 

the  answer  was  filed  May  5, 1854.     This  was  before  the  word 

^'  counter-claim"  was  omitted  by  the  amendment  of  the  Act  in 

1854. 

^^  .  ' 

H.  WHs  and  S.  Men,  for  Bespondent. 

The  opinion  of  the  Court  was  deliYered  by  Mr.  Chief  Justice 
MuBiuT.    Mr.  Justice  Tebbt  concurred. 

The  order  of  the  Court  below  striking  out  a  portion  of  the 
answer  was  proper,  as  it  was  no  defense  to  the  action. 

It  is  not  alleged  that  the  note  sued  upon  was  glYen  in  pay- 
ment for  a  division  of  the  cattle;  on  the  contrary,  it  appears 
that  it  was  given  for  the  defendant's  interest  in  the  ranch  and 
money  expended  in  bringing  the  cattle  across  the  plains. 

If  tiie  plaintiff  has  been  deceived  in  the  division  of  the  stock, 
as  he  alleges,  he  should  file  his  bill  for  a  discovery  and  account; 
but  as  such  division  had  nothing  to  do  with  the  consideration  of 
the  note  sued  on,  it  cannot  be  set  up  as  a  counter  claim,  or 
equitable  defense  to  this  action. 

When  this  case  was  here  before,  this  point  was  not  made,  and 
the  judgment  was  reversed  on  account  of  the  insufficiency  of  the 
referee's  report. 

Judgment  affirmed. 


LOW  ET  AL.  V.  ADAMS. 

Attachmsht,  Bemedt  as  an  AcrxiLiABT. — The  remedy  by  attachment  is  not 
a  distinct  proceeding,  in  the  nature  of  an  action  in  rem,  but  is  a  proceed- 
ing auxiliary  to  an  action  at  law,  designed  to  secure  the  payment  of  any 
judgment  the  plaintiff  may  obtain. 

Idem.— UNDEBTAKiNO  70B  Kelsase.— It  follows  that  the  bond  given  to  re- 
lease property  attached,  only  releases  it  from  the  custody  of  the  sheriff, 
and  is  not  an  actual  substitution  of  security,  compelling  the  plaintiff  to 
proceed  upon  the  bond  alone  to  collect  his  judgment. 

Idem  . — Effect  of  Appeai«. — The  perfecting  an  appeal  does  not  release  the 
lien  acquired  by  docketing  the  judgment. 

JiTDOMENT  Lien. — The  judgment  debtor  cannot  set  up  errors  in  docketing 
the  judgment  as  destroying  its  lien,  when  the  property  has  been  sold  on 
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ezdoution  under  the  ]ad^2;m6iit;  if  the  property  sold  is  his,  the  lery  op- 
erated as  a  lien;  if  not,  he  has  no  right  to  complain. 

J^noacENT  TASSN  Jointly. — Where  judgment  is  taken  jointly  against  two 
defendants,  it  makes  no  difference,  so  far  as  they  are  concerned,  whether 
the  sheriff  first  levied  on  joint  property  or  not. 

Ezxonnoy,  Bxtdbm  or.^^nie  time  in  which  a  i^eriff  makes  retom  to  an 
execution,  does  not  affect  the  validity  of  the  execution,  or  of  a  sale 
under  it. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

'^'The  plaintiffs  brought  an  action  of  assumpsit  against  [278] 
the  defendants,  Adams  &  Fanish,  and  sued  out  a  writ  of 
attachment.  Defendants  gave  bond  and  released  the  property. 
Plaintiffs  obtained  judgment  against  defendants  in  the  Cowct 
below,  December  23d,  1853,  which  was  the  same  day  docketed. 
The  defendants  appealed  to  this  Court,  where  the  judgment  was 
affirmed,  with  twenty  per  cent,  damages,  July  l7th,  1854,  and 
a  remittitur  issued  August  1st,  1854,  under  which  execution  was 
issued  from  the  Court  below  on  the  3d  of  that  mouth,  requiring 
the  judgment  of  the  District  Court  to  be  satisfied  out  of  the  per- 
sonal propei-ty  of  defendants,  or,  if  insufficient,  then  out  of  any 
real  property  to  them  belonging  on  December  23d,  1853,  or 
since;  and  the  judgment  of  the  Supreme  Court,  for  damages 
and  costs,  to  be  satisfied  out  of  the  personal,  or  if  none  be  found, 
out  of  the  real  property  of  defendants.  The  sheriff  sold  under 
the  execution  certain  city  lots  in  Maiysyille,  and  all  defendants' 
interest  therein  as  therein  directed,  August  26th,  1854,  on 
which  day  his  return  is  dated.  On  February  19th,  1855,  de- 
fendant Adams  served  a  copy  of  notice  of  motion  to  quash  exe- 
cution, and  set  aside  the  proceedings  and  sale  under  it,  for  the 
23d  of  that  month,  which  motion  waa  overruled  July  dOth,  1855. 

Defendant  Adams  appealed. 

Dunn  &  Huppy  for  Appellant. 

1;  This  was  a  proceeding  in  rem,  an  action  of  attachment, 
and  in  derogation  of  the  common  law,  and  must  be  strictly  pur- 
sued; nothing  can  be  taken  by  implication.  The  bond  allowed 
by  the  statute  to  release  the  property  attached  is  a  substitute  for 
the  attached  property;  as  a  security  it  takes  the  place  of  the  at- 
tached property,  and  if  the  judgment  is  not  voluntarily  paid, 
the  remedy  of  the  plaintiff  below  was  upon  that  bond.  They 
could  have  none  other  until  the  bond  was  exhausted,  and  the 
whole  or  any  part  of  the  judgment  then  left  unpaid.  {Famam 
V.  Gilman,  11  Shep.  250;  Beed  v.  Perkins,  14  Ala.  231;  Snell  v. 
Allen,  1  S.  Swan.  Tenn.  B.  208;  Brandon  Iron  Co,  v.  Oleason, 
24  Verm.  238;  W.  S.  D.  vol.  1,  p.  312,  Sec.  1;  Beard  v.  Ward, 
7  Mass.  129;  Pierce  v.  Jackson,  6  Mass.  244;  5  Verm.  407;  1 
Pickering,  399;  OtisT,  Warren,  16  Mass.  53;  Garey  v.  Hines,  8 
Ala.  837;  Perkins  v.  MorrUl,  6  Hump.  151;  Moore  v.  HamiUon, 
2  GUman,  429.) 

2.  There  was  filed  in  the  case  a  supersedeas  bond,  when  it 
was  appealed  to  the  Supreme  Court,  upon  which  plaintiffs  below 
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had  their  remedy,  and  were  bound  to  purcnie  it;  it  operated  as  a 
release  of  the  lien  of  the  judgment,  at  least  if  the  judgment  ever 
was  a  lien  on  the  property  sold,  and  they  could  not  again  at- 
tach, until  the  filing  and  docketing  of  the  judgment  of  the 
Supreme  Court,  which  was  not  at  any  time  properly  and  legally 
done.  (See  authorities  above  cited,  and  hereafter  cited;  also 
ScoU  y.  Alien,  1  Texas,  508;  Practice  Act,  Sec.  349.) 

3.  The  judgment  was  not  a  lien  on  the  real  estate  sold,  from 
the  23d  day  of  December,  a.  d.  1853,  because  it  was  founded 

in  a  proceeding,  in  rem,  and  was  never  legally  and  prop- 
[279]    erly  docketed.    The  statute  ^never  having  been  complied 

with  so  as  to  cause  or  create  a  lien  on  any  real  estate 
whatever,  of  defendants  below,  or  either  of  them.  (Hunt  v.  Bra^ 
ding,  12  S.  &.  R.  37;  Welch  v.  Many,  4  Tates,  197;  Buchan  v. 
Sumner,  2  Barb.  Chy.  R.  165;  Woodruff  y.  Taylor,  20  Verm.  65; 
Van  Orman  v.  Pliehs,  9  Barb.  500;  12  U.  S.  D.  p.  378,  Sec.  54; 
Bo»w€U  V.  Otis,  9  Howard's  U.  S.  R.  336;  Practice  Act  of  Calif  or- 
nia.  Sec.  305;  Vance  v.  Johnson,  10  Hump.  214;  11  Hump.  569; 
Carpenter  v.  Martin,  5  Ala.  217;  Michel  v.  Planters*  Bank,  6 
How.  Miss.  R.  130;  Brandon  Iron  Co.  v.  Oleason,  24  Verm.  228; 
Bidge  v.  Praiher,  4  Blackf.  401;  Tarpley  v.  Earner,  9  S.  &  M. 
Miss.  R.  310;  WyaU  v.  BeaUy,  10  S.  k  'hi.  Miss.  R.  463;  Planter^ 
Bank  V.  Congor,  12  S.  &  M.  Miss.  R.  527.) 

4.  The  judgment  of  the  Supreme  Court,  which  was  one  of 
affirmance,  also  for  costs  and  twenty  per  cent,  damages  on  the 
amount  of  the  judgment  of  the  Court  below,  never  was  legally 
and  properly  docketed,  so  as  to  become  a  lien  on  any  real  estate 
of  the  defendants  below. 

5.  The  execution  was  improperly  and  prematurely  issued, 
and  was  void,  for  the  reasons  set  forth  in  the  first,  second,  third 
and  fourth  points  made,  and  also  that  it  commanded  the  sher- 
iff to  levy  and  make  more  money  than  the  judgment  dock- 
eted called  for;  and  also  that  it  commanded  the  sheriff  to 
levy  upon  any  real  estate  with  which  defendants  were  seized 
on  the  23d  day  of  December,  a.  d.  1853.  {Wooley  v.  Scarbor- 
ough, 5  Grat.  1;  Dovmer  v.  Eavey,  10  Verm.  418;  Waller  v. 
Sykes,  22  Wend.  566;  Cranshaw  v.  Eardy,  3  Ala.  653;  14  Ala. 
496;  16  Ala.  516;  Page  v.  Coleman,  9  Porter,  201;  Mann  v. 
Dalton,  2  Carter,  309;  King  v.  Terry,  2  Howard's  Miss.  R.  513; 
Dozy  V.  Orr,  1  Scam.  535;  Sampson  v.  EiU,  13  Ired.  470;  Gran 
v.  Scellen,  15  Ala.  423;  Taylor  v.  Dundas,  1  Wash.  94;  Barrie 
v.  Dana,  20  John.  307;  Kinney  v.  ScoU,  1  Bibb,  155.) 

6.  The  Sheriff  did  not  first,  as  per  his  return,  search  for  joint 
properly,  as  he  was  bound  to  do. 

7.  The  Sheriff  made  no  return  until  after  motion  made  to 
quash,  except  the  return  of  the  execution  and  the  receipt  thereon 
of  Lowe  and  others,  as  can  be,  if  permitted,  shown  and  proved.. 

Stephen  J.  Field,  for  Respondent. 

I.  The  first  point  of  the  appellant  is  not  well  taken;  the  ac- 
tion is  not  a  proceeding  in  rem.    The  attachment  of  property  is 
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merely  as  security  for  any  judgment  that  may  be  recovered.  (See 
Practice  Act,  sec.  120;  1  Swan.  Tenn.  E.  211.) 

The  undertaking  or  bond  given  was  not  a  substitute  for  the 
property  attached,  and  this  bond  could  only  be  prosecuted  in 
case  the  execution  was  returned  unsatisfied  in  whole  or  in  part. 
(Practice  Act,  sees.  134  and  123.) 

II.  The  second  point  of  the  appellant  is  not  well  taken.  An 
i^peal  bond  to  the  Supreme  Court  only  stays  the  execution;  it, 
in  no  respect,  affects  the  lien  of  a  judgment.  (See  Practice 
Act,  sees.  349  and  204.) 

in.  The  third  point  of  the  appellant  is  not  well  taken. 
The  judg-'^'ment  was  regularly  docketed.  As  to  the  ap-  [280] 
pellaoit,  Adams,  there  can  be  no  question  of  the  docket- 
ing; and  as  to  the  defendant,  Farrish,  (who  does  not  appeal) 
there  can  hardly  arise  a  doubt;  but  if  there  were  a  doubt,  so 
far  as  he  is  concerned,  it  will  be  time  to  consider  of  it  when  he 
appeals.  Besides,  "v^^at  right  has  a  defendant  to  raise  any  ques- 
tion as  to  the  dock^?  The  object  of  the  docketing  is  to  give 
notice  to  creditors  and  purchasers  of  the  existence  of  a  lien,  not 
to  the  defendant.  If  the  defendant  owned  the  property  sold  at 
the  time  of  the  levy  of  the  execution,  he  cannot  object;  and  if 
he  did  not  own  it,  what  right  has  he  to  complain  ? 

rV.  The  fourth  point  of  the  appellant  is  frivolous.  The  ex- 
ecution, when  there  is  no  docketing  of  a  judgment,  becomes  a 
lien  only  from  the  time  of  the  levy;  and  so  far  as  the  judgment 
for  the  costs  and  damages  in  the  Supreme  Court  are  concerned, 
it  is  not  pretended  that  a  lien  was  created  in  this  case  until  a 
levy. 

V.  As  to  the  fifth  point  of  the  appellant,  the  respondents 
refer  the  Court  to  the  case  of  MarysmUe  v.  Bvchanan,  3  Cal.  212 
et  seq. 

1.  That  the  execution  was  not  improperly  or  prematurely  is- 
sued. 

2.  That  it  did  not  command  the  Sheriff  to  levy  more  money 
than  was  called  for. 

3.  That  the  judgment  of  the  District  Court  was  a  lien,  and 
the  statute  had  been  complied  with,  and  the  execution  only  di- 
rected a  levy  upon  real  property  possessed  by  the  defendants  at 
the  time  the  judgment  of  tlie  District  Court  was  docketed,  De- 
cember 23,  1853,  for  the  amount  of  such  judgment. 

4.  That  the  execution  did  not  command  tilings  to  be  done 
unsupported  by  the  judgment. 

YI.  The  sixth  point  of  the  appellant  is  without  force.  There 
is  nothing  in  the  record  to  show  that  the  property  levied  upon 
was  or  was  not  joint  property,  and  it  is  of  no  consequence 
whether  it  was  joint  or  individual  property.  The  defendant 
cannot  object  that  it  is  individual  property. 

Vn.  The  seventh  point  of  the  appellant  is  frivolous.  What 
has  the  time  in  which  the  Sheriff  makes  his  return  to  do  with 
the  validity  of  an  execution  or  sale  under  it? 
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The  opinion  of  the  Court  was  deliyered  bj  Mr.  Chief  Justice 
MxTBBAT.    Mr.  Justice  Tebbt  concurred. 

This  is  an  appeal  from  an  order  of  the  Court  below,  denying 
a  motion  to  set  aside  an  execution,  leyy  and  sale. 

The  plaintifb  brought  an  action  of  assumpsit  against  Adams 
and  Farnsh,  and  sued  out  an  attachment.  After  the  execution 
of  the  writ,  the  property  seized  was  released,  the  defendant 
giving  bond,  under  the  provisions  of  the  Act.  The  plaintiffs 
obtained  a  judgment,  which  was  affirmed  by  this  Court.  Execu* 
tion  was  issued  from  the  Court  below,  was  levied,  and  the  prop- 
erty sold.  After  the  expiration  of  the  time  of  redemption, 
Adams,  one  of  the  defendants,  filed  his  motion  to  quash  the 
proceedings,  on  the  ground  of  informality. 

The  first  error  assigned  is,  that  the  remedy  by  attach- 
[281]  ment  is  a  pro'^'ceeding  in  rem,  and  the  plaintifT  must  look 
to  the  bond,  which,  it  is  contended,  releases  the  attached 
property,  and  is  substituted  instead  thereof  by  the  statute. 
This  is  not  the  case.  G^ie  remedy  by  attachment  is  not  a  distinct 
proceeding,  in  the  nature  of  an  action  in  rem,  but  is  an  ad- 
junct, or  a  proceeding  auxxUaiy  to  the  action  at  law,  designed 
tor  the  purpose  of  securing  the  property  of  the  debtor,  to  an- 
swer the  judgment  which  may  be  obtamed.  This  is  apparent 
from  the  language  of  the  statute,  which  provides  '*  that  the 
plaintiff,  at  &e  time  of  issuing  the  summons,  or  at  any  time 
thereafter,  may  have  the  property  of  the  defendant  attached,  as 
security  for  the  judgment,"  etc.  (Sec.  120  Prac.  Act.)  That  the 
bond  only  operated  to  release  the  property  from  the  custody  of 
the  Sher&,  pending  ihe  suit,  and  was  not  an  actual  substitution 
of  security,  is  apparent  from  the  one  hundred  and  thirty-fourth 
section  of  the  Practice  Act,  which  provides  that  the  plaintiff 
may  proceed  upon  undertaking,  if  the  execution  is  returned  un- 
satisned. 

The  second  point,  that  the  appeal  bond  operated  a  release  of 
the  lien  acquired  by  docketing  the  judgment  in  the  Court  be- 
low, is  not  well  taken.  The  appeal  only  stayed  the  execution, 
and  did  not  impair  the  lien. 

The  third  error  assigned  is,  that  the  judgment  was  not  pro]>- 
erly  docketed.  The  record  shows,  at  least  so  far  as  Adams, 
the  party  now  before  the  Court,  is  concerned,  the  proceeding 
was  regular  in  all  its  parts.  In  fact,  we  do  not  see  how  the  ob- 
jection would  avail  the  defendant,  even  were  it  true,  in  point  of 
fact,  that  the  judgment  had  never  been  docketed.  It  was  either 
his,  or  it  was  not,  at  the  time  of  the  levy.  If  it  was,  the  levy 
operated  as  a  lien;  if  not  his  property,  then  he  has  no  right  to 
complain. 

The  fourth  and  fifth  points  are  not  well  taken.  The  execu- 
tion for  costs  became  a  Uen,  from  the  date  of  the  levy,  and  was 
issued  in  strict  conformity  with  the  provisions  of  the  statute. 

To  the  sixth  and  seventh  errors  assigned,  it  is  only  necessary 
to  say  that  the  record  does  not  show  that  the  property  levied 
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on  was  not  joint;  that  if  it  was  not,  it  would  make  no  difference 
under  our  statute,  so  £ar  as  the  defendants  are  concerned,  both 
of  whom  were  served;  and  that  the  time  in  which  a  Sheriff 
makes  his  return  to  an  execution,  has  nothing  to  do  with  the 
validit  J  of  the  execution,  or  of  a  sale  under  it. 
Judgment  affirmed. 


McCALL  V.  HABRia 

.GouNTT  Wabbaitis.  Obdsb  ot  Fatmsnt. — ^There  is  nothing  m  the  Act  of 
1855,  creating  boards  of  saperrisors  in  the  oonnties  of  wis  State,  which 
entitles  a  warrant,  drawn  on  the  ftind  for  current  expenses  daring  that 
year,  to  a  priority  in  payment  OTer  a  warrant  of  the  same  class  drawn 
the  year  before.  As  it  does  not  seem  to  hare  been  the  intention  of  the 
Act  to  cat  off  all  preyions  indebtedness,  an  honest  creditor  will  not  be 
postponed  or  denied  tlie  benefit  of  the  Act  ander  which  he  contracted, 
and  which  proTided  that  warrants  should  be  paid  in  the  order  of 
registry. 

Appbal  from  the  District  Court  of  the  Tenth  Judioial  District^ 
.County  of  Sutter. 

'^'This  was  an  application  for  a  mandamus  to  the  County   [282] 
Treasurer  to  pay  the  plaintiff  a  warrant  on  the  treasurer, 
dated  October  1, 1855,  for  salary  of  the  plaintiff  as  County  Judge 
for  the  month  of  September,  1855. 

The  application  was  made  on  an  agreed  statement  in  the  Court 
l>elow.  it  was  admitted  that  the  defendant,  as  treasurer,  had 
sufficient  funds  on  hand  to  pay  the  warrant,  and  that  he  refused 
payment  on  the  ground  that  there  were  outstanding  warrants 
against  the  county,  due  and  payable  prior  to  the  commencement 
of  the  then  fiscal  year,  which  had  precedence  in  payment  over 
j^laintiff's  warrant,  or  any  other  warrants  issued  during  the  said 
hscal  year.  The  Court  below  denied  the  writ,  and  plaintiff  ap- 
pealed. 

L,  Sanders^  Jr,y  for  Appellant. 

Cited  Comp.  Laws,  p.  578,  sees.  377-8-9;  p.  561,  sec.  179; 
Constitution,  Art.  YI,  sec.  15;  Laws  6f  1855,  p.  53,  sees.  14, 16,. 

No  brief  on  file  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRSAT.    Mr.  Justice  Tebby  concurred. 

The  fourteenth  section  of  the  Act  creating  a  board  of  super- 
visors in  the  counties  of  this  State,  passed  March  20, 1855,  pro- 
vides that  "  warrants  drawn  on  the  fund  for  current  expenses 
during  the  year,  must  distinctly  specify  the  liability  for  which 
they  are  drawn,  and  when  it  accrued,  and  shall  be  paid  in  the 
order  of  their  presentation  to  the  County  Treasurer;  and  if  there 
be  not  sufficient  mouey  in  the  fund  for  current  expenses  to  pay 
all  such  warrants,  then  the  balance  shall  be  paid  in  the  same 
manner  as  the  present  outstanding  warrants/\ 
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Under  the  proTisions  of  this  section,  it  is  claimed  that  a  war- 
rant drawn  for  the  salaiy  of  the  County  Judge  for  the  month  of 
September,  1855,  must  be  paid  out  of  the  treasunr,  from  the 
reyenues  of  1855,  in  preference  to  warrants  drawn  for  the  year 
1854.  The  argument  is  that  the  Legislature  intended  to  create 
a  fiscal  year,  and  establish  a  cash  basis,  by  requiring  the  debts 
of  each  year  to  be  paid  first  for  that  year,  leaving  the  outstand- 
ing indebtedness  to  be  paid  out  of  the  surplus,  if  any,  and  by 
prohibiting  the  supervisors  from  auditing  any  excess  of  expendi- 
ture above  the  revenue  accruing  in  each  year.  (See  section  16 
of  the  same  Act.)  That  the  legislature  might  nave  made  this 
disposition  of  the  revenues  of  the  several  counties,  is  beyond 
denial,  but  to  attribute  to  them  any  settled  line  of  policy  on  this 
subject,  we  will  be  compelled  to  go  beyond  the  Act  itself. 

In  many  of  the  counties  of  the  State,  the  old  indebtedness  is 
provided  for  by  funding  laws  and  interest  tax.  In  the  county 
of  Sutter,  there  is  no  provision  whatever.  What,  then,  is  the 
meaning  of  the  latter  subdivision  of  the  fourteenth  section,  that 
'*  if  there  be  not  sufficient  money  in  the  fund  for  current  ex- 
penses to  pay  all  such  warrants,  then  the  same  shall  be 
[283]  paid  as  the  present  outstanding  warrants."  It  *will  be 
observed  that  the  Act  does  not  set  apart  any  particular 
amount,  or  all  of  the  revenue  of  the  year,  as  a  fund  for  the 
current  expenses  of  the  year,  but  only  provides  that  these 
warrants  shall  be  paid  out  of  the  fund  for  current  expenses. 
Neither  is  the  board  authorized  to  set  apart  such  fund.  As 
before  remarked,  if  the  Legislature  had  thought  proper,  the 
whole  revenue  might  have  been  thus  applied,  but  in  the  absence 
of  any  specific  direction  to  that  effect,  the  law  regulating  the 
office  of  County  Treasurers  must  govern;  which  provides  that 
warrants  drawn  upon  the  county  treasury,  shall  be  paid  in  the 
order  of  registry. 

It  could  hardly  be  contended  with  fairness  that  the  fourteenth 
and  sixteenth  sections  of  the  Act  were  intended  to  cut  off  all 
previous  existing  indebtedness;  and,  as  intimated  by  us  in  the 
case  of  Tayhr  v.  Brooks  (5  Cal.  332),  we  will  not,  in  Uie  absence 
of  clear  and  explicit  legislation  to  that  effect,  postpone  an 
honest  creditor,  or  deny  him  the  benefit  of  an  Act  under  which 
he  has  contracted,  and  to  which  he  looks  as  a  guaranty  for  pay- 
ment. 

Judgment  affirmed. 


EHODES  V.  HINCKLEY. 

JpATUXNT,  WHAT  CoNBTiTTTTXSL — Where  the  defendant,  being  indebted  to  thd 
plaintiff,  a  banking  firm,  made  a  payment  on  account  in  the  bank,  to 
one  of  the  plaintiff^s  clerks,  and  on  a  subsequent  day  agreed  to  lend  to 
the  clerk  the  amount  thus  paid,  who  took  the  money  and  used  it,  and 
the  amount  thus  paid  was  never  credited  to  the  defendant  on  the  books 
of  the  plaintiff:  Heidi  that  the  amount  paid  by  defendant,  in  the  usual 
way  of  business,  was  a  legal  payment,  and  that  defendant  lost  all  oon- 
troi  over  it. 


July,  1866.]  Ehodes  v.  Hikcelet.  284 

■     t  II  I 

Idem.— If  defendant  is  ultimately  liable  for  the  amonnt  thus  advanced  to  the 
clerk,  it  most  be  in  an  action  for  thus  advancing  it*  and  not  in  an  action 
on  the  original  indebtedness. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Shasta. 

This  was  an  action  of  asmmpsU,  to  recoTer  $290,  loaned  by  J. 
M.  Bhodes,  banker,  to  defendant,  December  20, 1854,  the  debt 
being  assigned  by  J.  M.  Ehodes  to  plaintiff.  The  defendant 
plead  a  pzurt  payment  of  $160  on  June  15,  1855.  The  record 
establishes  the  following  facts:  The  defendant,  on  June  15, 
1855  (being  Sunday),  paid  over  the  counter  of  the  bank  to  Wm. 
Hanford,  a  clerk  in  the  employ  of  Rhodes,  $180,  to  be  placed 
to  his  credit  with  the  bank,  but  at  the  same  time,  at  Hanford's 
request,  loaned  the  latter  $20  of  it.  The  next  day,  Hanford 
asked  defendant  to  loan  him  the  whole  amount  till  after  the 
election,  to  which  defendant  assented,  and  Hanford  accordingly 
drew  the  whole  sum  out  at  yarious  times. 

No  credit  was  entered  to  defendant's  account  on  the  books  of 
the  bank,  the  defendant  not  having  any  regular  account  there, 
and  such  credits  being  habitually  only  made  on  tickets,  except 
with  regular  customers  who  had  accounts  in  the  books.  Han- 
ford had  nothing  to  do  with  the  books  of  the  bank. 

♦Afterwards  defendant  was  asked,  by  the  bookkeeper  [284] 
of  the  bank,  if  it  was  right  that  Hanford  should  use  the 
money,  and  he  replied  that  he  would  make  it  right  with  Han- 
ford. The  defendant  paid  $131  into  Court  before  the  trial,  and 
obtained  an  order  that  no  costs  should  be  allowed  plaintiff,  if 
he  failed  to  recover  judgment  for  over  that  amount.  The  Court 
below  gave  judgment  for  the  whole  amount,  and  ordered  the 
execution  to  be  credited  vnth  the  money  paid  into  Court.  De- 
fendant appealed. 

Smith  db  Hardy,  for  Appellant. 

Contracts,  to  be  binding,  must  be  mutual  between  the  par- 
ties, and  unless  they  are  so,  have  no  legal  effect  for  any  pur- 
pose. {Tiicker  v.  Woods,  12  Johnson,  190;  Keep  and  Sake  v, 
Goodrichy  12  Johnson,  397.) 

The  payment  of  the  money  by  defendant  to  plaintiff's  clerk, 
was  a  payment,  and  the  defendant  lost  all  control  of  the  money 
so  paid. 

The  fact  that  the  money  was  not  credited,  does  not  make  it 
any  less  a  payment,  and  when  so  once  paid,  no  party  had  any 
right  to  change  the  original  payment. 

Edwards  &  Unglish,  for  Bespondentw 

The  opinion  of  the  Court  was  delivered  b;  Mr.  Chief  Justice 
MuBRAT.    Mr.  Justice  Tebbt  concurred. 

In  this  case,  the  conclusion  of  law  drawn  from  the  facts  is  in- 
correct.   The  plaintiff  declares  for  a  Bxuji  due  on  the  20th  of 
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Pecember,  1854,  and  the  defendant  pleads,  hy  way  of  ofbet,  a 
.payment  in  June,  1855.  | 

It  appears  that  the  defendant  paid  the  sum  of  one  hundred' 
and  sixty  dollais,  upon  his  account,  to  the  mtness,  Hanford, 
who  was  authorized  to  receive  money  for  the  firm  of  which  he 
was  a  clerk,  and  that  the  amount  was  not  credited  upon  the 
books,  but  by  a  ticket,  which  was  the  usual  way,  when  such 
sums  were  paid  1^  jpersons  who  were  not  regular  depositors  or 
customers;  that  said  Hanford,  though  aul£orized  to  receive,, 
had  no  control  over  the  money  or  baiudng  business  of  the  firm.4 

This  sum  having  been  received  in  the  usual  way  of  business, 
and  having  gone  into  the  drawer,  was  in  law  a  legal  payment; 
the  possession  was  changed,  and  the  defendant  lost  all  control 
over  it. 

The  agreement  to  lend  the  amount  to  the  witness,  Hanford  J 
was  not  obligatory  upon  the  firm,  as  they  might  have  refused  to 
allow  him  to  draw  the  money,  and  the  subsequent  reply  of  the 
defendant,  when  interrogated,  as  to  the  fact  of  the  loan,  "  that 
he  would  make  it  all  right  wiUi  the  witness,"  does  not  change 
the  character  of  the  trs^saction.  As  to  the  ultimate  liability  of 
the  defendant  for  the  amount  advanced  to  Hanford,  we  express 
no  opinion;  but  we  are  clear  upon  the  point  that  the  plaintiff 
should  have  declared  for  the  hundred  and  thirty  dollars,  con- 
tracted December,  1854,  and  also  for  the  amount  advanced  to 
Hanford  at  the  instance  of  the  defendant. 

It  is  contended  that  there  is  no  statement  in  ttie  record.  - 
[285]    The  order  "^of  the  Court  below  overruling  the  motion  for 
a  new  trial,  purports  to  have  been  made  upon  the  state-, 
ment  on  file,  which  contains  the  above  facts. 

Judgment  reversed. 


IiAFOBGE  V.  MAOEE. 


Ck>uiiTr  FcKixh— PowEB  ov  BoABi>  07  StmBvnoBS. — ^A  boud  of  saperrisorg* 
has  no  power  to  set  apart  a  portion  of  the  lavenoe  of  the  ooimty,  aa  a 
fond  for  current  expenses. 

Idsh. — Patmeiit  of  Wasbaotb  oh  Tbeisubt. — The  Act  creating  the  office 
of  county  treasurer,  proyides  that  warrants  drawn  on  the  treasury  shall' 
be  paid  m  the  order  of  their  registry,  and  this  order  of  payment  cannot 
be  changed  by  the  aupBrrisois. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,! 
County  of  Calaveras. 

This  was  a  petition  for  a  peremptory  mandamus,  directed  to 
the  defendant  as  county  treasurer,  to  compel  the  payment  of 
certain  warrants  on  the  county  treasury,  held  by  plaintiff.  The 
petition  avers  that  plaintiff's  warrants  are  prior  in  registry  to 
any  other  outstanding  warrants,  or  other  unfunded  indebtedness 
of  the  county. 

The  answer  admits  the  material  allegations  of  the  petition, 
but  sets  up  in  defense  an  order  of  the  board  of  supervisors  (A 
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the  county,  setting  aside  two  thirds  of  the  revenue  for  payment 
of  the  current  expenses  of  the  county,  in  compliance  with  which 
order,  defendant  refused  to  appropriate  the  money  thus  set 
apart,  to  the  payment  of  plaintiff's  warrants.  The  Court  below 
ordered  the  mandamus  to  issue.    Defendant  appealed. 

Smith  &  Hardy i  for  Appellant. 

Robinson^  Beatty  &  SackeUy  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
Murray.    Mr.  Justice  Terrt  concurred. 

The  only  important  question  involved  in  this  case,  is  the 
power  of  the  board  of  surpervisors  to  set  apart  a  portion  of  the 
revenue  of  the  county,  as  a  fund  for  current  expenses. 

In  the  absence  of  a  statute  on  this  subject,  there  is  no  doubt 
that  the  supervisors,  as  the  fiscal  agents  of  the  county,  might 
direct  the  disposition  of  its  revenues.  But  the  Act  creating  the 
office  of  county  treasurer,  provides  that  warrants  drawn  on  the 
treasury  shall  be  paid  in  the  order  of  their  registiy;  this 
amounts  to  an  appropriation,  and  a  general  law  cannot  be 
suspended  or  repealed  by  the  supervisors,  particularly  when  no 
authority  is  conferred  on  them  to  perform  the  particular  act. 

In  the  case  of  Thompson  v.  ifoioe,  2  Cal.  68,  the  decision 
turned  on  the  fact  that  the  Legislature  had  conferred 
plenary  powers  upon  the  '^Court  of  Sessions,  with  regard  [286] 
to  the  county  revenue;  except  as  to  the  application  of  one 
half  of  the  revenue,  which  was  expressly  devoted  to  the  current 
expenses  of  the  year.  We  know  of  no  rule  of  construction 
which  would  authorize  the  supervisors,  who  are  the  creatures  of 
the  Legislature,  in  changing  the  order  of  payment  directed  by 
law,  or  diverting  the  revenues  of  the  county  from  their  legitimate 
purposes. 

Judgment  affirmed. 


SHAY  V.  TUOLUMNE  WATEB  CO. 

JuDOicxRT,  nr  kcnov  von  Dajcaois. — In  an  action  for  damages,  where  the 
jury  found  a  verdict  for  plaintiff  for  $50,  and  costs:  JETeld,  that  judgment 
cotUd  not  be  entered  for  costs  in  favor  of  plaintiff. 

Costs,  when  Allowed. — The  plaintiff  can  only  be  allowed  costs  when  he 
recovers  $200  in  an  action  for  money  or  damages.  Costs  are  incident  to 
the  judgment,  and  cannot  be  given  by  the  jury  by  way  of  damages. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Tuolumne. 

The  only  point  raised  is  stated  in  the  opinion  of  the  Courts 

Barber^  for  Appellant. 

E.  F.  Hunter,  for  Bespondent. 
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The  opinion  of  the  Court  was  delivered  bj  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebbt  concurred. 

This  was  an  action  in*the  Court  below  for  damages  for  flood- 
ing a  mining  claim  with  water.  The  juzy  found  a  verdict  of 
fifty  dollars  and  costs  for  the  plaintiff.  All  the  errors  are  waived 
by  the  appellants,  except  as  to  the  judgment  for  costs. 

By  the  498th  section  of  the  Practice  Act,  it  is  provided  that 
no  costs  shall  be  allowed  in  an  action  for  money  or  damages, 
when  the  plaintiff  recovers  less  than  $200.  The  recovery  spoKen 
of  means  the  damages  assessed  by  the  jury  eo  nomine,  exclusive 
of  the  costs  which  they  may  arbitrarily  find.  {Van  Home  v. 
Fetrie,  2  Caine,  213,  and  Supervisors  of  Onoiidaga  v.  Briggs,  3 
Denio,  173.)  Costs  are  an  incident  to  the  judgment,  to  be  taxed 
by  the  clerk  or  Court,  and  cannot  be  given  by  the  jury  by  way  of 
damages. 

So  much  of  the  judgment  of  the  Court  below  as  allows  costs 
to  the  plaintiffs,  is  reversed,  and  the  Court  is  directed  to  modify 
it  in  conformity  with  this  opinion. 


[2871  ♦BEAT  p.  BEDMAN. 

1  JusncB  ov  Peach,  Fxxs  xk  oabb  of  Appeaxi. — A  jnstioe  of  the  peace  may 
refuse  to  send  up  the  transcript  of  a  cause  tried  before  him,  until  hla 
fees  are  paid  by  appellant;  but,  if  he  sends  it  up  without  receiving  his 
fees,  the  fact  that  they  are  not  paid  is  no  ground  for  dismissing  the 
appeal. 

Appeal  from  the  County  Court  of  Santa  Clara  County. 

The  Court  below  dismissed  the  appeal  of  the  defendant  from 
the  judgment  of  a  justice  of  the  peace>  on  the  ground  that  the 
fees  of  the  justice  had  not  been  paid;  and  refused  to  allow  the 
appellant  in  that  Court  to  pay  the  fees,  such  as  the  Court  mi^ht 
direct,  to  save  dismissal  of  the  appeal.  Defendant  appeided 
from  the  order  of  dismissal. 

Wm.  T.  Wallace^  for  Appellant. 

L.  Archer,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mubbat  concurred. 

A  justice  of  the  peace  may  refuse  to  send  up  the  transcript  of 
a  cause  tried  by  him,  unless  all  his  legal  fees  be  first  paid  by 
the  appellant.  {McDermoU  v.  Dougla^,  5  Cal.  87.)  But  if  he 
choose  to  waive  nis  right,  and  file  the  papers,  the  fact  that  his 
fees  have  not  been  paid  is  no  ground  for  dismissing  the  appe^. 

Judgment  reversed. 

1.  atedPMtpZey.  AiiTit,9  0ia.678. 
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TUBNER  V.  MoTTiHANY, 

lanoLTKRt— DisoBAsas  of,  wbxbm  Gbantbd^ — An  insolvent's  discharge  Qn« 
der  the  statate  must  be  by  the  judgment  of  the  Court,  and  in  the  same 
county  in  which  the  proceeding  was  instituted. 

Idem. — When  not  ▲  Detenss.— A  discharge  made  in  Chambers  by  the  Dis- 
trict Judge  in  the  same  dis^ct,  but  in  another  county  from  that  in 
which  the  proceedings  were  institutedy  is  no  defense  to  an  action  against 
the  insolvent.  Objections  which  go  to  the  juxisdiotion  may  be  properly 
taken  on  trial. 

Appeal  from  the  District  Court  of  the  Teath  Judicial  District, 
County  of  Yuba. 

Action  on  a  promissozy  note  against  seyeral  defendants.  Some 
of  the  defendants  plead  a  discharge  in  insolvencrir,  and  on  the 
trial  offered  in  evidence  their  discharge  as  insolvent  debtors. 
The  record  shows  that  the  proceedings  in  insolvency  v^ere  in- 
stituted in  the  District  Court  of  the  Tenth  Judicial  District,  in 
and  for  the  County  of  Yuba,  and  the  decree  in  insolvency  is 
also  so  entitled,  but  purports  to  have  been  made  as  set  forth 
in  its  closing  words,  as  follows:  '*Made  at  Cham- 
"^bers,  in  the  City  of  Nevada,  in  the  County  of  Nevada,  [288] 
and  State  of  California,  in  the  Tenth  Judi<nal  District  of 
said  State,  the  third  day  of  April,  1854,"  and  is  si^ed  by  the 
District  Judge  of  that  District,  in  which  the  counties  of  Yuba 
and  Nevada  are  both  comprised.  The  Court  admitted  the  de- 
cree of  insolvency  in  evidence,  under  the  plaintifTs  exception. 
Judgment  was  rendered  for  defendants,  and  plaintiff  appealed. 

Stephen  J.  lidd,  for  Appellant. 

No  Brief  on  file  for  Bespondent, 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
Httbhat.     Mr.  Justice  Tebbt  concurred. 

The  Court  below  erred  in  admitting  the  decree  in  insolvency 
in  evidence.  It  purports  upon  its  face  to  have  been  made  at 
Chambers  in  a  different  county  from  the  one  in  wliich  the  pro- 
ceeding was  instituted.  A  discharge  under  the  Insolvent  Act 
is  not  a  mere  Chamber  order,  but  the  judgment  of  a  Court,  and 
should  have  been  made  in  the  county  where  the  proceeding  was 
instituted,  unless  changed  to  another  by  order  of  Court. 

This  objection  goes  to  the  jurisdiction,  and  could  properly  be 
raised  on  the  trial  below. 

Judgment  reversed,  and  new  trial  ordered. 
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THE  PEOPLE  EX  bel.  LANGDON  v.  BEID. 

liOnrci,  Vaoahct  nov  Failubb  to  Eljcct. — ^The  Act  to  establish  an  In-* 
sane  Asylum  providing  that  the  resident  physician  shall  hold  hia  office 
for  two  years,  and  until  his  successor  is  appointed  and  qualified:  Beldt 
that  on  failure  of  the  Legislature  to  elect  at  the  expiration  of  the  in- 
cumbent's term,  the  office  becomes  dt  jwrt  Tacant,  and  can  be  filled  by 
the  GoYemor,  under  Art.  V,  Sec.  8,  of  the  Constitution. 

tiDBM. — Statdtobt  Oonstbuction. — ^The  words  extending  the  incumbent's 
tenure  "until  his  successor  is  appomted  and  <|ualifiea»"  were  intended 
only  to  prevent  a  hiatus  or  interregnum  occurring  between  the  last  day 
of  the  incumbent's  term  and  the  Saj  on  which  ms  successor  enters  into 
office,  during  which  time  the  inounwent  is  a  mere  locwn  lenena, 

>  tiDSM. — ^Any  other  rule  would  continue  the  incumbent  of  any  elective  office 
for  another  full  term,  where  there  was  a  failure  to  elect  his  successor; 
for  if  there  is  no  yacanoy  caused  thereby,  there  is  no  authority  for  an 
election,  except  to  flU  a  vacancy,  until  the  expiration  of  another  term. , 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,  \ 
Goimtj  of  San  Joaquin. 

This  was  an  information  in  the  nature  of  a  quo  warranto,  filed' 
by  the  AttomeyjO-eneral,  on  the  relation  of  Samuel  Langdon 
against  Robert  K.  Beid,  to  try  the  tiile  of  the  latter  to  the  office 
of  resident  physician  of  the  State  Insane  Asylum.  The  agreed 
statement  shows  the  following  facts:  That  Beid  was  elected  res- 
ident physician  by  the  Legislature,  March  24, 1854,  and 
[289]  received  his  commission  on  the  27th  of  the  '^'eame  month, 
and  thereupon  entered  upon  the  duties  of  his  office,  and 
continued  so  to  do  till  the  institution  of  this  proceeding. 

That  the  Legislature  of  1856  adjourned  April  21st,  without 
electing  any  person  to  fill  the  office;  that  on  April  29th,  1856, 
more  than  two  years  haidng  elapsed  since  Beid's  election  and 
qualification,  the  Qovemor  commissioned  and  appointed  Lang- 
don to  said  office,  for  the  term  of  two  years  from  the  date  of  his 
appointment;  that  he  duly  qualified,  and  made  demand  on  Beid 
to  surrender  up  the  office,  which  the  latter  refused  to  do,  and 
continued  in  possession  of  the  office.  The  Court,  below  gaye. 
judgment  for  the  defendant.    Plaintiff  appealed* 

D,  W.  Perley,  for  Appellant. 
Baine  &  Bouldin,  for  Bespondent. 

The  opinion  of  the  Court  was  deliyered  by  Mr.  Chief  Justice 
MuBHAT.    Mr.  Justice  I^ey  concurred. 

The  fifth  section  of  an  Act  to  establish  an  Asylum  for  the  In- 
sane of  California,  passed  May  17th,  1853,  provides  that  ''the 
Legislature  shall  elect  on  joint  ballot  one  resident  physician, 
who  shall  be  superintendent  of  the  asylum.     He  shall  hold  his 

1.  Commented  on,  Peopley,  Parker,  87  Gal.  642;  distlngolshed,  People  t.  StraUon,  28 
Oftl.  39*2. 

2.'  Commented  on.  People  y.  Langdon^  8  Gal.  11;  PtftpU  y.  Wkilman,  10  Cal.  49;  cited 
Coken  Y.  WHght,  22  Cal.  312;  dlBapproyed,  People  y.  TiUon,  87  Gal.  616. 
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ofiGice  for  two  years,  and  until  his  successor  is  appointed  and 
qualified,"  etc. 

The  question  presented  for  our  decision  is,  whether  the  Goy- 
emor  has  power  to  appoint  a  resident  physician,  in  case  of  the 
failure  of  the  Legislature  to  elect;  in  other  words,  does  a 
Tacancy  occur  by  reason  of  the  expiration  of  the  term  of  th^ 
incumbent,  which  the  Governor  may  fill,  during  the  recess  of 
the  Legislature?  To  our  mind,  the  answer  is  so  obvious,  that  we 
cannot  but  wonder  there  should  be  more  than  one  opinion  ou 
the  subject. 

The  term  of  the  incumbent  is  limited  to  two  years,  and  the 
words  ''and  until  his  successor  is  appointed  and  qualified," 
were  only  incorporated  to  prevent  a  hiatus  or  interregnum 
occurring  between  the  day  of  the  termination  of  the  office, 
and  the  date  upon  which  the  successor  enters  ujpon  its 
duties.  From  the  day  on  which  the  term  expires  by  limitation^ 
to  the  date  of  the  induction  of  his  successor,  he  is  a  mere  locum 
ienens.  Section  7,  Article  XI  of  the  Constitution,  declares  that 
*'  when  the  duration  of  any  office  is  not  provided  for  by  this 
Constitution,  it  may  be  declared  by  law,  and  if  not  so  declared, 
such  office  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment  Nor  shall  the  duration  of  any  office 
not  fixed  by  this  Constitution,  ever  exceed  four  years."  Now 
the  term  having  been  fixed  at  two  years,  it  is  evident  that  the 
incumbent  did  not  hold  by  the  tenure  of  the  approbation  of  the 
appointing  power,  neither  can  he  be  continued  in  office  by  their 
failure  to  provide  a  mode  for  electing  &  successor;  for,  having 
fixed  the  term,  upon  its  expiration  Uie  office  de  jure  becomes 
vactint,  and  can  be  filled  in  two  ways;  either  by  election 
in  *the  manner  which  may  be  provided  by  law,  or  by  ap-  [290] 
pointment  by  the  Governor,  under  the  eighth  section  of 
the  fifth  article  of  the  Constitution. 

We  have  been  referred  to  the  case  of  The  State  v.  Lusk^  18 
Mo.  334,  in  which  a  similar  question  arose.  The  decision  in 
that  case  is  not  recommended  by  sound  reasoning  on  the  part 
of  the  Cotirt.  It  proceeds  upon  the  hypothesis,  that  as  long  as 
the  incumbent  remained  in  office,  after  the  expiration  of  his 
term,  he  continued  with  the  approbation  of  the  Legislature 
(the  appointing  power),  and  that  there  could  not  be  a  vacancy, 
so  long  as  there  was  a  person  in  the  office  able  to  discharge  the 
duties. 

This  case  is  distinguished  from  the  one  at  bar,  on  account  of 
the  seventh  section  of  the  eleventh  article  of  the  Constitution  of 
this  State,  beiore  quoted. 

The  case  of  TJie  Commonwealth  v.  Hardey^  9  Penn.  St.  513, 
has  also  been  cited,  and  is  equally  unsatisfactory  to  us.  In 
that  case,  the  Constitution  provided  that  they,  t.  e.,  the  clerks 
of  Orphan's  Courts,  should  hold  office  for  three  years,  if  they 
should  so  long  behave  themselves  well,  and  until  their  succes- 
sors were  duly  qualified.  Under  the  provision,  Hanley  was 
elected  and  commissioned  for  three  years,  and  until  his  sue* 
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'  cessor  was  qualified.  Brooks  was  elected  at  the  expiration  of 
three  years,  but  died  before  he  was  qualified.  The  Constitu- 
tion gave  to  the  Governor  power  to  fill  vacancieSy  by  appoint- 
ment, until  the  next  election,  and  it  was  held  that,  notwith- 
standing the  three  years  for  which  Hanley  was  commissioned, 
had  expired,  he  was  entitled  to  hold  on  as  against  the  appointee 
of  the  Governor. 

Take  these  two  decisions  of  Pennsylvania  and  Missouri,  and 
apply  them  to  the  Clonstitution  of  tins  State,  and  see  what  the 
practical  working  will  be.  The  successor  of  a  Supreme  or  Dis- 
trict Judge,  or  other  officer  elected  by  the  people,  fails  to 
qualify,  and  thereby  defeats  the  people  of  their  constitutional 
right  of  election,  and  continues  the  incumbent  in  office  for  an- 
oUier  full  term;  for  it  must  be  borne  in  mind,  if  there  is  no  re; 
suit  obtained  at  the  regular  election  for  such  officers,  there  is 
no  authority  to  call  another  election  at  any  future  time,  except 
to  fill  a  vacancy;  and  if  a  vacan<^  does  not  occur,  by  the  failure 
to  elect  or  qusJify,  or  the  expiration  of  the  term,  the  officer 
holds  over  for  another  full  term. 

If  such  must  be  the  inevitable  consequences  of  the  rule,  it  is 
evidently  the  duty  of  this  Court  to  adopt  such  a  construction  as 
would  carry  out  the  plain  intendments  of  the  Constitution, 
which  axe  in  favor  of  the  election  of  officers  by  the  popular 
vote. 

Judgment  reversed. 


[291]         *THE  PEOPLE  ex  eel.  FINLAT  v.  JEWETT. 

Office— Be vovAX.  of  AppozzfTBD  Offiokb. — ^The  Qoyemor  of  this  State  can- 
uot  remoTe  from  office  a  notary  duly  appointed,  before  his  fall  term  of 
office  baa  expired. 

Idkm. — PowEB  or  Brmotal. — ^The  proTidon  of  the  Gonstitntion  giving  to 
the  appointing  power  the  ri^ht  of  remoYal  at  pleasure  of  incnmbenti}, 
the  duration  of  whose  term  is  not  provided  for  by  the  Gonstitntion  or 
declared  by  law,  must  be  constmed  to  deny  the  right  of  removal  in  those 
oases  where  the  tenure  is  defined. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District. 

This  was  an  application  by  Joseph  W.  Finlay  for  a  peremp- 
tory mandamus,  directed  to  W.  C.  Jewett,  commanding  him  to 
surrender  to  Finlay,  as  his  successor  in  office,  his  record  and 
official  papers  as  a  notary  public.  The  agreed  statement  shows 
that  on  April  3d,  1856,  Jewett  was  duly  appointed  and  commis- 
sioned  as  a  notary  public,  in  and  for  the  county  of  San  Fran- 
cisco, in  the  place  of  C.  Dickinson  resigned;  that  on  April  25th, 
1856,  the  Governor  of  the  State  signed  and  delivered  to  Finlay 
a  commission  and  appointment  as  notary  public  in  and  for  said 
county,  concluding  with  the  words,  "in  place  of  W.  C.  Jewett, 
removed  by  me;"  that  on  the  day  following,  Finlay  demanded 
of  Jewett  his  record  and  official  papers  as  notary,  which  Jewett 
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refused  -to  deliver  on  the  ground  that  he  was  a  notaiy  public, 
and  held  his  office  for  the  term  of  two  years  from  the  date  of 
his  appointment,  which  term  was  then  unexpired,  and  that  the 
Governor  had  no  power  to  remove  Jiim;  and  that  the  number  of 
notaries  fixed  by  law  for  said  county  is  twenty,  but  that  if  Jew- 
ett and  Finlay  are  both  notaries,  the  number,  including  the 
other  notaries  holding  office,  would  be  twenty-one. 
The  Court  below  denied  the  application,  and  Finlay  appealed.. 

H.  S»  Ibote,  for  Appellant. 

jS*.  p.  Hepburn  and  OrockeU  db  Fage^  for  Bespondent* 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Tebbt  concurred. 

The  first  section  of  an  Act  concerning  notaries  public,  passed 
April  30,  1853,  provides  that  "  the  Qovemor  shall  have  power 
to  appoint  and  commission  notaries  public,  etc.,  etc.,  who  shall 
hold  office  for  two  years,  and  until  their  successors  are  ap- 
pointed and  qualified." 

The  case  under  consideration  presents  the  single  question, 
whether  the  Qovemor  of  this  State  can  remove  from  office  a 
notary  appointed  under  the  provisions  of  this  Act,  before  his 
full  term  has  expired. 

In  considering  this  question,  it  is  to  be  borne  in  mind  that 
the  Constitution  of  this  State  is  a  limitation  upon  the  powers  of 
the  legislature,  and  a  grant  of  power  to  the  other  branches  of 
the  government,  and  that  neither  the  judiciary  nor  exec- 
utive can  exercise  any  other  than  those  '^'delegated,  or  [292] 
which,  by  express  implication,  are  necessary  to  carry  into 
effect  the  granted  powers. 

It  is  a  familiar  principle  in  law,  that  the  major  includes  the 
nunor,  and  that  the  power  that  creates,  can  abolish  or  destroy, 
in  the  absence  of  constitutional  restrictions;  and  this  principle 
has  been  adopted  and  applied  to  the  political  workings  of  both 
the  State  and  National  governments. 

At  an  earW  period  in  the  history  of  our  government,  the 
doctrine  of  removal,  at  least  where  it  was  sought  to  be  extended 
to  appointments  made  by  and  with  the  advice  and  consent  of 
the  Senate,  was  questioned,  and  only  maintained  by  a  majoriiy 
of  fourteen  in  the  House,  and  the  casting  vote  of  the  Vice-Pres- 
ident in  the  United  States  Senate.  '*  That  the  final  decision  of 
this  question,"  says  Justice  Stoby,  **  was  greatly  influenced  by 
the  exalted  character  of  the  President  then  in  office,  was  asserted 
at  the  time,  and  has  always  been  believed.'^ 

It  wiU  be  observed  that  the  Constitution  of  the  United  States 
contains  no  limitation  on  the  power  of  removal,  and  it  might 
well  have  been  considered  that  the  exercise  of  this  power  by  the 
Federal  Executive,  was  necessary  to  a  complete  execution  of 
the  laws,  particularly  in  cases  where  relations  of  confidence  and 
trust  existed  between  himself  and  his  subordinates.    But  in 
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cases  where  Congress  has  created  the  office,  and  defined  the  term, 
it  has  been  held,  that  the  incumbent  could,  not  be  removed  at 
the  pleasure  of  ^e  Executive,  for  the  obvious  reason,  that  hav* 
ing  power  over  the  subject-matter,  they  could  designate  in  what 
manner  it  should  be  exercised.  This  principle  was  settled  in 
the  case  of  Mdrbury  v.  Madison,  1  Cranch,  in  which  it  was  held, 
that  the  Act  creating  Justices  of  the  Peace  for  the  District  of 
Columbia,  having-  fixed  the  term  at  five  years,  it  was  beyond 
the  power  of  the  President  to  remove  such  Justices  during  their 
term. 

The  principle  was  afterwards  affirmed  by  Mr.  Justice  McLean, 
in  the  case  of  The  United  States  v.  Guthrie,  17  Howard.  Since 
that  time  the  Senate  of  the  United  States  have,  b^  resolution, 
affirmed  the  power  of  the  President  to  remove  a  territorial  Judge 
from  office,  where  the  duration  of  his  term  was  fixed  by  Act  of 
Congress,  but  on  what  ground,  it  does  not  api>ear  from  the 
journals. 

But  turning  from  these  cases,  in  which  there  was  no  constitu- 
tional limitation,  it  will  be  found  that  similar  questions  have 
arisen  in  the  State  Courts,  which  have  been  uniformly  decided 
against  the  power  where  limited  by  the  organic  law  of  those 
States. 

In  the  ease  of  Page  v.  Hardin,  8  B.  Mon.,  the  Supreme  Court 
of  Kentucky  held,  that  the  Constitution  having  provided  that  a 
secretaiy  of  State  *'  should  be  appointed  and  commissioned  dur- 
ing the  term  for  which  the  Gbvemor  was  elected,  if  he  shall  so 
long  behave  himself  well,"  the  term  thereby  became  fixed,  and 
the  Governor  had  no  n'ght  to  remove  him.  See  also  Avery  v. 
The  Inhabitants  of  Tyringham,  B  Mass.  177;  and  Leham  v.  SiUh- 
erland,  3  Serg.  &  B.  146.  In  the  latter  case,  the  learned  Judge 
uses  the  following  language:  '*  That  the  Legislature,  pos- 
[293]  sesstng  this  power  of  appointment  to  offices  local  in  '^'their 
nature,  created  by  law,  submitting  to  the  Governor  the 
appointments,  may  restrain  the  power  of  removal,  and  modify 
the  tenure  of  the  office,  cannot,  I  think,  be  justiy  questioned. 
The  power  granted  by  the  Constitution  to  the  Governor  to  ap- 
point, necessarily  carries  with  it,  in  all  offices  where  the  tenure 
is  during  pleasure,  the  incidental  power  of  removal.  But  when 
the  duration  of  the  office  is  fixed  by  the  law  creating  it,  and 
where  there  is  a  provision  for  removal  during  the  time  limited 
for  the  continuance  in  office,  it  would  seem  to  me  that  the  offi- 
cer is  not  removable,  except  in  the  manner  prescribed  by  the 
law.  This  incidental  power  of  removal  is  not  expressly  given 
by  the  Constitution,  and  it  extends  only  by  necessary  implica^ 
tion  to  such  offices  as  the  Governor  possesses  exclusively  the 
power  of  appointment  to,  under  the  Constitution,  or  the  power 
IS  granted  to  him  by  the  law  creating  the  office,  where  there  is 
no  restriction  on  the  power  of  removal," 

The  Supreme  Court  of  Illinois  has  gone  further,  and  decided 

in  lield  v.  Tlie  People,  2  Scam.  79,  *' that  when  the  Constitution 

.creates  an  office,  and  leaves  the  tenure  undefined  and  unlixnited, 
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the  officer  holds  during  good  behavior,  and  until  the  Legislature 
by  law  limits  the  tenure  to  a  term  of  years,  or  authorizes  some 
functionary  of  the  government  to  remove  the  officer  at  will,  or 
for  good  cause." 

The  soundness  of  this  decision  may  be  questioned,  but  I  ap- 
prehend that  there  can  be  no  doubt  that  ilie  power  of  removal 
by  the  executive  of  this  State  has  been  circumscribed,  and  can 
only  exist  in  the  cases  enumerated  in  the  Constitution,  section  7, 
Article  XI,  which  provides  as  follows:  "  Where  the  duration  of 
any  office  is  not  provided  for  by  this  Constitution,  it  may  be  de- 
clared by  law,  and  if  not  so  declared,  such  office  shall  be  held 
during  the  pleasure  of  the  authority  making  the  appointment; 
nor  shall  the  duration  of  any  office,  not  fixed  by  this  Constitu- 
tion, exceed  four  years."  The  obvious  meaning  of  which  is, 
that  in  those  offices  the  term  of  which  is  not  fixed  by  law,  the 
incumbent  may  be  removed  at  the  pleasure  of  the  appointing 
power;  but  where  the  tenure  is  defined,  then  the  officer  shall 
nold  for  his  full  term.  The  language,  "where  the  duration  is 
not  provided  by  law,  shall  hold  at  the  pleasure  of  the  authority 
maMng  the  appointment,"  is  to  be  taken  in  a  negative  sense, 
when  the  duration  has  been  provided,  and  the  rule  expressio 
uniu8  est  eocdusio  aUerius  must  govern. 

Whatever  doubt  may  exist  as  to  the  propriety  of  the  decision 
of  Marbury  v.  Madison,  or  the  rule  of  construction  adopted  by 
the  United  States  Senate,  it  is  clear  in  the  case  before  us,  that 
the  framers  of  our  Constitution  have  in  express  terms  provided 
a  mode  in  which  the  executive  of  the  State  shall  be  divested  of 
the  power  of  removal  from  office,  as  an  incident  to  the  appoint- 
ing power;  but  whether  this  provision  was  wise  or  politic,  it  is 
unbecoming  for  us  to  say. 

Judgment  affirmed. 


♦PICO  t^.  SUNOL.  [2941 

iInjunotzov,  when  will  not  Lib. — An  injunction  will  not  lie  to  enjoin  a 
judgment  by  default,  on  the  ground  that  the  sherifT's  return  on  the 
summons  does  not  show  the  place  in  which  service  was  made  on  the  de- 
fendant, where  it  ia  proved  on  the  hearing  of  the  application  for  injunc- 
tion, that  defendant  was  serred  in  a  certain  county  of  this  State  more 
than  forty  days  before  entry  of  his  default. 

Inni. — Courts  of  equity  wiU  not  interfere  to  enjoin  a  judgment  not  mani« 
festly  wrong,  simply  because  of  a  defect  in  the  evidence. 

Appbal,  BBMBinr  BT.~>The  remedy  of  the  defendant  is  by  appeal,  or  motion 
to  vacate  the  judgment. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Clara. 

The  plaintiff  filed  his  bill  February  6, 1855,  to  enjoin  all  pro- 
ceedings under  a  judgment  obtained  by  A.  Sunol,  one  of  the 


1.  Bef erred  to^  ^fiMtny  v.  Dwnlapt  8  Cal.  97.    Cited  Dnkt  t.  DuotnUk^  46  Gal.  464. 
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defendants,  against  the  plaintiff  and  J.  De  Toro,  the  other  de* 
fendant,  in  1851,  in  the  Court  below.  The  bill  denies  that 
semce  of  summons  in  the  action,  in  which  said  judgment  was 
rendered,  was  ever  mode  on  plaintiff,  and  sets  forth  the  sheriff's 
return  on  the  sunmions,  which  is  in  these  words:  ''Served  on 
J.  Jesus  Pico  in  person,  bj  deliyering  a  copy  of  summons  and  a 
copy  of  complaint,  this  25th  day  of  September,  at  10  a.  m.,  a.  d. 
1851.  Henry  S.  Dally,  Sheriff."  The  plaintiff  charges  the 
judgment  to  be  void  for  want  of  jurisdiction  of  the  Court  over 
the  person  of  the  plaintiff,  defendant  in  that  action. 

On  the  hearing  of  the  application,  it  was  proved  that  Dally 
was  sheriff  of  the  county  of  San  Luis  Obispo,  and  as  such  served 
the  process  on  plaintiff  at  the  date  named  in  the  return.  The 
Court  below  granted  the  injunction.  Defendant  Sunol  ap- 
pealed* 

L.  Archer,  for  Appellant. 

Cited  Crane  v.  Brannan,  3  Col.  R.  192;  PoUock  v.  Hunt,  2 
Col.  R.  193;  ShaUuch  v.  Wheeler,  3  Johns.  Ch.  R.  276;  DearUt  v. 
Hayes,  2  CaJ.  R.  463;  Egery  S  EincJdey  v.  Buchanan,  5  Cal.  R. 
53;  Guy  v.  Ide,  Jan.  T.  1856. 

Wallace  db  Ryland,  for  Respondent. 

Cited,  1  Texas  R.,  2  Peters  R.  166;  1  Peters  R.  341;  11  Pe- 
ters, 473;  Wright  y.  Douglass,  10  Barb.  110;  2  Scam.  365;  1  Scam. 
174;  3  Scam.  675;  3  Barb.  556;  5  Peters,  341;  1  Story  Eq.  Jur. 
p.  32. 

The  opinion  of  the  Court  was  deliyered  by  Mr.  Justice  Tebbt.' 
Mr.  Chief  Justice  Mubbat  concurred. 

In  1851,  Sunol  commenced  suit  in  Santa  Clara  County  against 
Pico  and  De  Toro,  for  the  recovery  of  a  sum  of  money  due  on  a 
jjromissoiy  note;  service  was  had  on  both  defendants,  Pico  being 
served  in  the  County  of  San  Luis  Obispo.  After  the 
[295]  lapse  of  more  than  forty  days,  *no  answer  having  been 
filed,  the  clerk,  on  application  of  Sunol's  attorney,  entered 
judgment  against  both  deiendants  for  the  amount  due. 

Pico  had  notice  of  the  entry  of  this  judgment,  but  took  no 
steps  to  have  it  vacated  until  1855;  after  the  lapse  of  more  than 
three  years,  he  institutes  this  proceeding  for  the  purpose  of  en- 
joining all  proceedings  against  him  under  said  judgment. 

It  is  now  contended  that  the  judgment  entered  against  Pico 
is  a  nullity,  because  the  return  of  the  Sheriff  did  not  state  the 
place  where  such  service  was  made,  and  was,  therefore,  insuffi- 
cient to  give  jurisdiction  of  the  person  of  Pico.  Jurisdiction  of 
the  person  of  defendant  is  acquired  by  the  service  of  process, 
and  dates  from  such  service,  and  not  from  the  return,  which  is 
only  one  of  the  modes  laid  down  b^  the  statute  of  proving  the 
service,  and  which,  if  irregular  or  msufficient,  may  be  amended 
or  explained. 

It  is  in  evidence  in  this  proceeding  that  service  was  duly  made 
on  Pico,  at  San  Luis  Obispo,  by  the  Sheriff  of  the  county  hand-. 
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ing  to  him  a  certified  copy  of  the  sammons  and  complaint  in 
the  action.  From  the  date  of  that  service  the  Court  acquired 
judisdiction,  to  have  control  ovei)  all  subsequent  proceedings. 
(Practice  Act,  sec.  85.) 

It  may  be  tiliat  the  evidence  of  service  on  file  was  insufficient 
to  authorize  the  rendition  of  judgment  against  Pico,  but  this 
objection  should  have  been  taken  advantage  of,  either  upon 
appeal,  or  motion  to  vacate  the  judgment. 

I  know  of  no  instance  where  a  Court  of  equity  has  interfered 
to  enjoin  a  judgment  not  manifestly  wrong,  simply  because  of  a 
defect  in  the  evidence. 
.  Judgment  affirmed,  with  costs. 


OAHOON  ET  AL.  V.  LEVY  bt  al, 

Meohanxcb'  Lzkn—Statutb  Conreved. — The  statate  oonoetning  mechanics' 
liens  was  designed  for  two  classes  of  laborers  and  contractors:  First, 
contractors,  or  material  men,  who  contract  directly  with  the  owner  of 
the  building  himself;  and  second,  laborers,  sub-contractors,  etc.,  who 
have  no  privity  of  contract  with  the  owner. 

The  first  class  haye  an  actual  lien  from  the  commencement  of  the  work  until 
sixty  days  after  its  completion;  the  others  have  their  remedy  by  giving 
notice  to  the  owner,  and  their  lien  attaches  by  the  service  of  such 
notice. 

It  foUows,  that  a  garnishment  served  on  the  owner,  in  a  suit  against  the 
head  contractor  after  the  commencement  of  the  building,  and  before 
notice  served,  must  prevail  over  the  lien  of  a  sub-contractor. 

The  remedy  given  the  suD-contractor  is  simply  in  its  nature  an  attachment 
without  suit,  butb}  notice;  and  having  tailed  to  give  notice,  he  must 
yield  to  the  claim  of  the  attaching  creditor. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  following  facts  are  admitted  for  the  purposes  of  the 
opinion:  The  plaintiffs  brought  their  action  and  recovered  judg- 
ment in  the  Court  below  against  the  defendant  Levy 
and  others.  A  writ  of  attachment  '^'was  issued  at  the  [296] 
time  of  bringing  the  action,  September  15, 1853,  and  duly 
served  on  one  Nathan,  for  whom  Levy  was  erecting  a  house, 
which  was  not  then  completed.  Subsequent  to  the  service  of 
plaintiffs'  attachment  on  Nathan,  he  was  served  vnith  notices  bj  . 
the  sub-contractors  under  Levy,  that  they  claimed  liens  on  the 
building  for  work  and  materials  done  and  furnished.  The 
building  was  commenced  August  18,  1853,  and  these  notices 
were  served  September  17, 1853.  Nathan  admitted  an  indebt- 
edness of  $2,195  75,  which  he  paid  into  Court.  The  plaintiffs 
moved  for  an  order  to  have  the  money  due  by  Nathan  to  Levy, 
and  which  was  in  Court,  paid  over  to  them.  The  sub-contract- 
ors having  been  allowed  to  interplead,  opposed  the  motion, 
which  was  overruled  by  the  Court,  and  the  money  ordered  to  be 
paid  to  the  sub-contractors,  and  distributed  among  them  pro 
rata.    Plaintiffs  appealed. 
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Crocker  db  Bobinson,  for  Appellants. 
Moore  S  Welty,  for  Bespondents. 

Mr.  Chief  Justice  MimRiiT  d^iyeied  the  opinion  of  the  Court. 
Mr.  Justice  Tebbt  concurred. 

This  cause  has  been  re-submitted  to  us  for  the  purpose  of  ob- 
taining our  opinion  upon  a  point  which  will  be  decisive  of  the 
whole  subject-matter  of  the  controvert. 

The  question  presented  is,  whether  the  garnishment  served 
upon  the  owners  of  the  building,  before  the  notices  by  the  sub- 
contractors, journeymen,  etc.,  becomes  a  lien  upon  the  fund 
in  the  hands  of  the  owner^  and  takes  precedence  of  the  claims 
of  sub-contractors. 

The  statute  was  designed  for  two  classes  of  laborers  and 
contractors:  first,  master  builders,  mechanics,  lumber  mer- 
chants, and  all  other  persons  furnishing  labor  or  materials,  by 
contract  with  the  owner  of  the  building  himself;  and  second, 
sub-contractors,  journeymen,  etc.,  performing  labor  or  furnish- 
ing materials,  by  contract,  with  the  master  builders  or  con- 
tractors, and  between  whom  and  the  owner  there  is  no  privity 
Of  contract  whatever.  It  frequently  happens  that  persons  in 
building  or  repairing  houses,  wharves,  etc.,  prefer  to  supervise 
the  labor  themselves,  and  in  such  oases,  those  engaged  in  the 
construction  of,  or  the  furnishing  of  materials,  have,  by  the  first 
section  of  the  Act,  a  lien  on  the  building,  by  filing  a  notice 
thereof  at  any  titne  within  sixty  days  after  its  completion. 

The  second  class,  those  employed  by  the  master  builders,  or 
who  contract  with  or  under  the  first  contractors,  are  provided 
for  by  the  second,  third,  and  fourth  sections  of  the  Act.  They 
look  first  to  their  employer,  and  next  to  the  owner  of  the  build- 
ing, who  is  not  responsible  to  them,  except  in  case  of  notice 
served  in  conformity  with  the  statute.  As  to  the  time  in  which 
notice  shall  be  served,  the  law  is  silent.  If  they  are  to  be  al- 
lowed sixty  days  after  the  completion  of  the  building  to  serve 
such  notice  on  the  owner,  it  will  not  unfrequently  occur  that 
he  will  be  subjected  to  pay  the  same  amount  twice;  as  it 
[297]  will  be  impossible  for  'I'him  to  ascertain  the  claims  against 
the  principal  contractor,  and  his  agreement  with  him 
may  be  for  payment  by  instalments,  or  on  the  completion  of 
the  work. 

We  are  of  opinion  that  the  statute  intended  to  provide  an 
actual  lien,  existing  from  the  commencement  of  the  work  until 
sixty  days  after  its  completion,  for  those  enumerated  in  the  first 
section;  leaving  all  others  their  remedy  by  notice  to  the  owner; 
and  no  time  being  fixed  when  such  notice  shall  be  given,  that 
their  lien  attaches  only  upon  the  service  thereof;  that  this  mode 
of  procedure  was  intended  to  prevent  litigation,  by  substituting 
a  proceeding  in  the  nature  of  an  attachment  or  garnishment; 
and  this  class  of  cases  is  put  upon  the  same  footing  as  ordinary 
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attachments  in  which  the  rule,  qwi  prior  est  in  iempare,  potior  est 
in  jure,  prevails. 
Judgment  reversed. 


MESICK  V.  SITNDERLAND. 

CoKTEYAiros,  VOID  voB  Ambiquityj— A  coBveyaBce  of  ''the  following  de- 
scribed property,  situate,  lying  cmd  being  in  the  City  of  Sacramento 
and  State  of  California,  consisting  of  two  thousand  two  hnndred  town 
.  lots,  be  the  same  it^ore  or  less,  said  lots  being  bounded  according  to  the 
original  plat  or  plan  of  said  city,'*  is  void,  on  account  of  a  patent  am- 
biguity which  cannot  be  cured  by  parol  eyidence. 

Idxk. — Cozn>iTXON  Psboedsmt  to  YssTiMa  Tteub.  -^  Where  the  same  deed 
contains  a  coyenant  that,  in  case  the  grantees  therein  named  shall  p^y 
a  certain  sum  of  money  before  a  certain  day,  "  then  this  instrument  is 
to  take  e£fect  as  a  full  and  complete  conveyance  in  fee  of  all  and  singular 
the  lands,  tenements,  hereditaments*  appurtenances  and  real  estate  in 
the  State  of  Cahfomia,  belonging  to,  or  in  which  the  said  party  of  the 
first  part,  his  heirs,  executors,  administrators  or  assigns,  is  or  are  in 
any  way  entitled  or  interested:"  Held,  that  the  payment  of  the  pur- 
chase^money  was  a  condition  precedent  to  the  Testing  of  the  legal 
estate;  that  it  was  the  event  which  cast  the  title,  and  not  the  deed;  and 
the  rational  intention,  gathered  from  the  terms  of  the  instrument,  is, 
that  the  grantor  only  bound  himself  to  convey  upon  the  payment  of  the 
purchase-money. 

Idem. — Rsoobd  Iicpastino  ko  Kottok.  —  Where  the  plaintiff  in  ejectment 
claimed  under  a  subsequent  deed  from  the  grantor  in  the  above  instru- 
ment, and  the  defendants  held  under  the  grantees  named  therein:  Held, 
that  the  record  of  said  instrument,  in  the  County  Recorder's  Office, 
made  June  20,  1850,  imparted  no  notice  to  the  plaintiff,  who  purchased 
July  9,  1855;  the  registration  of  executory  contracts  not  being  author- 
ized or  made  notice  by  statute. 

Bkoobdino  Aot,  Intention  or. — The  intention  of  the  Recording  Act  of  this 
State  was  to  protect  the  purchaser  of  the  legal  title  against  latent 
equities,  or  mere  executory  agreements,  and  to  abolish  the  presumption 
of  notice,  arising  from  possession. 

Appeal  from  the  Disiaict  Court  of  the  Sixth  Judicial  District. 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
block  of  land  in  Sacramento  City,  bounded  by  S  and  T,  Ninth 
and  Tenth  streets.  The  complaint  alleges  that  on  the  7th  of 
May,  1860,  John  A.  Sutter  was  legally  seized  in  fee,  and  in 
possession,  of  the  land  in  question;  that  he  conveyed  the  same 
to  John  A.  Sutter,  Jr.,  on  that  day;  and  that  J.  A.  Sutter,  Jr., 
conveyed  the  same  to  plaintiff  July  9,  1855.  The  complaint 
then  sets  forth  in  full  the  deed  or  executory  contract  from  John 
A.  Sutter,  Jr.,  to  Samuel  Brannan,  S.  C.  Bruce,  Julius 
Wetzlar  and  *J.  S.  Graham,  which  is  copied  in  full  in  [298] 
the  opinion  of  the  Court.  The  complaint  also  states  that 
the  said  instrument  was  recorded  in  the  County  Becorder's 
Office  of  Sacramento  County,  June  20,  1850,  and  that  the  de- 
fendant holds  the  lots  by  various  mesne  conveyances  from  the 
grantees,  in  said  instrument  named  above,  and  has  no  other 
claim  or  title  thereto,  and  has  unlawfully  entered  thereupon 
and  withholds  the  possession  thereof,  etc.  The  defendant  de- 
murred to  the  complaint,  upon  the  following  grounds: 
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1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  The  complaint  shows  that  defendant  has  a  good  and  suf* 
fident  title  in  law. 

3.  The  complaint  shows  that  the  deed,  under  which  plaintiff 
claims  title,  was  executed  long  after  the  deed  bj  John  A.  Sut- 
ter, Jr.,  to  Brannan,  Bruce,  and  others. 

4.  The  complaint  shows  that  the  plaintifTs  grantor  had  no 
title  when  he  conveyed  to  plaintiff. 

The  Court  below  sustained  the  demurrer^  and  entered  judg* 
ment  for  def end^mt.    Plaintiff  appealed. 

Edwards  S  English,  for  Appellant. 

The  question  is,  does  the  instrument  set  out  in  the  complaint, 
under  which  defendant  claims,  convey  the  legal  title  to  the 
block  of  lots  in  dispute.  If  it  does,  then  the  judgment  of  the 
Court  below  is  coirect — ^if  it  does  not,  the  judgment  of  the 
Court  is  wrong. 

We  say  that  it  does  not  convey  the  legal  title  to  the  property 
sued  for. 

The  rule  is  that  the  thing  conveyed  must  be  described  in  the 
deed  with  such  certainty,  that  from  the  description  given  in  the 
deed,  the  thing  may  be  distinguished  and  identified.  If  it  is 
not  so  described,  the  grant  is  void  for  uncertainty.  {Chinowelh 
etal.y.  Lessee  of  HaskeU  etal.,S  Peters,  S.  C.  R.  96;  Blake  v. 
Doherty,  5  Wheat.  369;  United  States  v.  King,  3  How.  8.  C.  R. 
786;  Doe  v.  Curtis,  3  How.  (Miss.)  R.  234;  Pease  v.  Otoens,  2 
Hayw.  234;  Neal  v.  Hughes,  10  G.  &  Johns.  7;  Kea  v.  Robison, 
5  Ired.  Eq.  378;  Mundy  v.  Vawter  etal.,3  Gratt.  545.) 

Can  the  Court  tell  how  many  lots  in  Sacramento  are  intended 
to  be  conveyed  bv  this  part  of  the  instrument?  It  does  not  say 
fdl  the  interest  of  the  grantor  in  the  Ciiy  of  Sacramento,  but 
says,  ''twenty -two  hundred  lots,  more  or  less."  How  many 
more,  or  how  many  less,  can  the  Court,  can  anybody,  tell?  or, 
can  the  Court  tell  which  of  the  eight  thousand  lots  in  the  city 
are  intended  to  be  conveyed?  Does  the  description  inform  any- 
body which  lots  are  conveyed,  and  could  such  an  instrument, 
when  recorded,  impart  notice?  These  are  questions  which 
must  be  answered  in  the  negative.  We  say,  then,  that  from  the 
description  given  in  the  deed,  the  lots  cannot  be  distinguished 
and  identifi^.  It  follows,  therefore,  that  the  first  part  of  the 
instrument  would  not  have  conveyed  the  titie  to  the  block  of 
lots  sued  for,  though  had  it  stood  alone  and  by  itself,  it  would 

have  been  a  conveyance. 
[299]       *Let  us  see  whether  the  subsequent  portions  of  the  in- 
strument aid  the  defendant. 

The  next  clause  is  a  covenant  that  the  parb^  of  the  first  part 
will  appoint,  and  does  appoint,  the  parties  of  the  second  part, 
his  attorneys,  to  take  possession  of  *'all  such  lands,  tenements, 
hereditaments  and  real  estate,  whatsoever  and  wheresoever,  in 
the  State  of  California,  to  or  in  which  the  said  party  of  tiie  first 
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part  is,  or  may  be  in  any  way,  entitled  or  interested,"  and  to 
sell  and  convey  the  same,  and  for  and  in  the  name  of  the  said 
party  of  the  first  part,  to  make,  execute  and  acknowledge  and 
deliver  deeds  for  the  same,  and  until  sold  to  lease.  Now,  the 
lands  referred  to  in  this  clause  are  either  the  lands  mentioned 
in  the  foregoing  part  of  the  instrument,  or  they  are  other  lands. 
If  thev  are  other  lands  than  those  mentioned  in  the  foregoing 
part  of  the  instrument,  the  defendant  is  not  aided  by  this  clause, 
lor  he  does  not  claim  the  property  in  dispute  under  any  instru- 
ment executed  by  Brannan,  Bruce,  Graham  and  Wetzlar,  as  the 
attorneys  of  Sutter,  Jr. ,  but  under  conveyances  executed  by  them 
in  their  individual  names.  If,  on  the  other  hand,  they  are  the 
lands  mentioned  in  the  foregoing  part  of  the  instrument,  then 
the  clause  will  aid  us  to  understand  the  character  of  the  instru- 
ment. 

The  rule  of  law  upon  this  subject  is,  that  thoagh  a  deed  may 
in  one  part  use  the  formal  and  apt  words  of  conveyance,  yet  if 
from  otner  parts  of  the  instrument  it  appears  that  a  mere  agree- 
ment for  a  conveyance  was  all  that  was  intended,  the  intent 
shall  prevail.  (Jackson  v.  Myers,  3  Johns.  B.  396;  Jackson  v. 
Clark y  3  Johns.  B.  424;  Jackson  v.  Moncrief,  5  Wend.  29;  Ives  v. 
Ives,  13  Johns.  235;  Foster  v.  Foster,  1  Lev.  65;  Stouffer  v.  GolC' 
man,  1  Yeates,  398;  Sherman  v.  Dill,  4  Yeates,  298;  Morgan  v. 
Bissell,  3  Taunt.  66;  Kenrich  v.  Smith,  7  Watts  &  Serg.  45.) 

Tlie  Court  will  perceive  that  Sutter,  Jr.,  covenants  not  to  sell 
or  dispose  of  '^any  lands,  tenements,  hereditaments  and  real 
estate  whatsoever,  to  which  he,  the  said  party  of  the  first  part, 
is  or  may  be  in  any  way  entitled;"  using  pretty  much  the  same 
language  as  in  the  power  of  attorney  clause.  The  lands  referred 
to  in  this  clause,  at  present  under  consideration,  are  either  the 
lands  mentioned  in  the  first  part  of  the  instrument  which  we 
considered,  or  they  are  other  lands.  If  they  are  other  lands, 
the  clause  does  not  help  the  defendant,  for  it  cannot  possibly  be 
construed  as  conveying,  or  aiding  to  convey,  title  to  anything. 
If,  on  the  other  hand,  they  are  the  same  lands,  why  was  tlus 
covenant  inserted? 

The  next  clause  in  the  instrument  reads  as  follows:  *' And 
the  said  party  of  the  first  part,  his  heirs,  executors,  administra- 
tors and  assigns,  doth  further  covenant  to  and  with  the  said 
parties  of  the  second  part,  their  heirs,  that  in  case  the  said 
parties  of  the  second  part,  their  heirs  and  assigns  pay,  etc.,  then 
this  instrument  is  to  take  effect  as  a  full  and  complete  convey- 
ance in  fee  of  all  and  singular  the  lands,  tenements,  heredita- 
ments, appurtenances  and  real  estate,  in  the  State  of  California, 
belonging  to  or  in  which  the  said  party  of  the  first  part, 
[300]  his  heirs,  "("executors,  administrators,  or  assigns,  is,  or 
are,  in  any  way  entitled  or  interested." 

As  in  the  other  covenants,  so  in  this,  the  words  ''all  and 
singular  the  lands,  tenements,  hereditaments  and  real  estate  in 
the  State  of  California,  belonging  to  or  in  which  the  said  party 
of  the  first  part,  his  heirs,  executors,  administrators  or  assigns, 
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is  or  are  in  any  way  entitled  or  interested/'  must  either  refer  to 
the  same  lands  mentioned  in  the  first  part  of  the  instrument 
which  we  considered,  or  to  other  lands.  If  it  refers  to  other 
lands,  the  instrument  cannot  operate  to  convey  the  legal  title  to 
those  other  lands;  for  it  is  a  rule  of  law  that  nothing  can  pass  by 
a  deed  that  is  not  expressly  mentioned,  or  contained  by  implica- 
tion, in  the  premises  of  tlxe  deed  and  by  the  premises  is  under- 
stood that  part  which  precedes  the  habendum.  (2  Thomas  CokOi 
240,  side  page;  4  Cruise  Digest,  290,  Sec.  73;  4  Bacon  Abr.  p. 
529,  Title  Grant,  Letter  1,  No.  2;  Manning  v.  Smiih,  6  Conn, 
292.) 

But  again,  admitting  for  the  sake  of  argument  that  this  in- 
strument had  been  intended  by  the  parties  to  take  effect  as  a 
conveyance  in  jf^resenli,  but  to  create  an  estate  in  fee  simple  to 
commence  in  juiuro^  we  say  that  an  estate  in  fee  simple  to  com- 
mence in  fuiuro  cannot  be  created  by  deed  in  this  State, 

The  statute  of  this  State  introducing  the  common  law,  does 
not  introduce  any  of  the  English  statutes  amendatoiy  of  the 
common  law. 

There  is  no  question  as  to  the  position  that  at  common  law  no 
estate  of  freehold  can  be  granted  to  commence  in  futuro.  (1 
Saund.  on  Uses  and  Trust,  136,  side  page;  2  Thomas  Coke,  top 
page  465  n.) 

And,  therefore,  it  is  that  an  estate  of  freehold  to  commence  in 
futuro y  cannot  be  created  by  a  common  law  conveyance,  but  all 
such  conveyances  are  void.  {Boe  v.  Tranmer,  2  Wils.  77;  2  Bla, 
Com.  166,  side  page;  WaUis  v.  WdUis,  4  Mass.  136.) 

The  deeds  by  which  estates  of  freehold  to  commence  in  fuiuro 
can  only  be  created,  are  known  technically  as  deeds  of  bargain 
and  sale,  and  of  covenant,  to  stand  seized  to  uses,  which  two 
classes  of  deeds  derive  their  force  and  efficacy  from  the  twenty- 
seventh  statute  of  Henry  the  Eighth,  commonly  known  as  the 
Statute  of  Uses.    (2  Thomas  Coke,  467-8,  top  page.) 

This  statute  not  being  in  force  in  this  State,  the  instruments 
of  conveyance  which  derive  their  efficacy  from  this  statute 
possess  no  validity  in  this  State.  Deeds  of  bargain  and  sale^ 
and  of  covenant  to  stand  seized  to  uses«  the  one  founded  on  a 
valuable  consideration,  the  other  upon  the  consideration  of 
blood  or  marriage,  by  which  alone  estates  of  freehold  to  com^* 
mence  in  futuro  could  have  been  created,  are  void  here. 

The  rule  has  always  been,  that  an  equitable  right  could  not 
be  set  up  to  defeat  a  recovery  in  ejectment  upon  the  legal  title. 
"A  defendant,  in  ejectment,  can  never  defend  his  possession 
against  the  plaintiff  upon  a  Utle  in  himself,  by  which  he  could 
not  recover  the  possession  if  he  were  out,  and  the  plaintiff  in 
possession."  (Lessee  of  Hickey  v.  Stewart  etaL,3  How.  S. 
[301]  C.  E.  759,  760;  DewiU  v.  Hays,  2  Cal.  R.  468;  *mn(um 
V.  Hatjs,  2  Cal.  R.  593;  Smith  v.  Bowe  et  al,  4  Cal.  R.  7; 
Mayo  Y,  Madden,  4  Cal.  E.  28;  Modiseti  v.  Johnson,  2  Blackf. 
439.) 

The  Court  will  see,  by  reference  te  the  instrument,  that  its 
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premises  purport  to  describe  the  property.  Now  what  property 
is  described  ?  A  certain  portion  ol  a  lot  two;  certain  interests 
in  the  town  of  Eliza;  certain  lots  in  Plumas  city,  and  other 
town  lots  set  forth  in  the  instrument.  The  words  ''  consisting  of 
town  lots,"  do  not  describe  or  identify  the  property  or  attempt 
to  identify  it.  They  merely  show  the  class  or  land  of  property. 
When  the  instrument  purports  to  descnbe  the  property,  and  does 
describe  property,  will  anything  pass  but  what  is  described  ? 
We  say  it  will  not;  the  general  rule  being  that  a  particular  spec- 
ification or  description  will  exclude  things  not  specified  or  de- 
scribed. Ea^pressio  uniua  est  exchmo  aUeriiLS.  (2  Hill  on  Heal 
Prop.,  p.  337,  Sec.  42;  Edre  v.  Eorton,  5  B.  and  Ad.  715; 
Broom's  Maxim's,  507.) 

If  the  parties  omitted  descriptions^  those  omissions  cannot  be 
supplied  from  arbitrary  conjectures,  though  founded  upon  the 
highest  degree  of  probability.  (Dismukea  y.  Wright,  4  Dev.  and 
Bat.  207;  Kea  y.  Bobison,  5  Ired.  Eq.  879.) 

The  defendant  appeals  to  the  covenants  to  aid  him,  but  when  it 
is  considered  that  a  covenant  in  a  deed  is  but  an  agreement,  fox 
breach  of  which  the  grantor  is  liable  in  damages,  it  cannot  be 
held  in  any  case  to  enlarge  the  subject-matter  of  the  grant.  The 
covenants  in  a  deed  have  reference  to  the  grant,  and  are  qual- 
ified and  limited  by  it.  (JUen  v.  HoUon,  20  Pick.  464;  Den  v. 
Young,  3  IredeU,  379;  ffurd  v.  Gushing,  7  Pick.  175;  Ed.  Sey- 
mour's Case,  10  Coke  R.  97  a;  IngramY.  Porter,  4  McCord,  202.) 

Harmon,  Sunderland  and  Stanley,  for  Bespondent. 

1.  The  deed  on  its  face  is  either  sufficiently  certain  in  its  de- 
scription of  the  property  intended  to  be  conveyed,  to  pass  the 
legal  title,  or  the  uncertainty  is  such  as  admits  of  parol  proof; 
and  the  grantor  intended  to  pass  the  legal  title  in  presenti. 

2.  If  from  the  whole  deed  the  legal  title  did  not  pass  to  the 
grantees  at  the  time  of  execution,  still  the  equitable  title  passed 
then,  or  upon  payment  of  the  purchase-money. 

3.  This  equitable  title  is  a  good  defense  to  the  action  of 
ejectment. 

To  take  up  the  first  proposition,  wet  maintain  the  description 
in  the  premises  of  the  deed,  to  be  in  law  clear  as  to  the  prop- 
erty intended  to  be  conveyed.  The  grantor  conveys  ''all  his 
estate  in  law  or  equity  to  the  following  described  property, 
situate  in  the  ciiy  of  Sacramento,  State  of  California,  consisting 
of  2200  town  lots,  more  or  less."  That  the  design  was  to  sell 
2200  lots,  if  the  grantor  owned  so  many,  is  beyond  question. 
Whether  this  design  is  clear  or  not  as  to  what  2200  lots,  does 
not  alter  the  fact  that  he  did  so  design. 

Again,  the  language  of  the  description  shows  the  intent  to 
pass  all  the  landed  estate  of  Sutter  in  the  city  of  Sacramento; 
and  this  is,  confessedly,  a  good  description.  The  words  are 
not,  as  appellant's  counsel  quote  in  their  brief,  "  two 
thousand  two  hundred  town  lots,  more  or  *Iqbs,  etc;"  but  [302] 
''  all  the  estate,  etc.,  of  the  grantor  in  the  following 
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property,  sitiiaie  in  the  cify  of  Sacramento,  consisting  of  2200 
town  lots,  more  or  less."  We  submit  there  is  a  marked  differ- 
ence; especially  when  the  intention  is  sought.  Sutter  did  not 
design  conveying  any  particular  2200  lots,  or  he  would  have  so 
said;  either  by  indicatmg  between  what  blocks  or  streets,  or  by 
giving  the  precise  number  of  each  lot.  Nor  would  he  have 
used  the  words  *'  more  or  less."  If  his  mind  were  fixed  upon 
special  lots,  each  lot  known  to  him  to  be  eighty  feet  by  one 
hundred  and  sixty  feet,  how  absurd  to  add  ''more  or  less." 
The  use  of  the  words,  '*  aU  his  estate  in  the  following  property 
situate  in  Sacramento,"  '^  consisting  of,"  and  '*  more  or  less," 
is  very  strong,  if  not  conclusive  evidence  of  his  intention  to 
convey  all  his  land  in  Sacramento,  and  of  his  belief  that  2200 
lots  would  cover  his  entire  interest  In  this  latter  view,  the 
words  "  two  thousand  two  hundred"  may  be  stricken  out,  and 
then  the  deed  is  certain. 

Where  parts  of  a  description  are  incorrect,  and  thus  an  un- 
certainty arises,  the  words  creating  the  uncertainty  may  be  dis- 
regarded, if  the  remainder  of  the  description  renders  the  intent 
clear.  The  addition  of  false  or  mistaken  circumstances  will  not 
frustrate  the  grant.  CJachson  v.  Boot,  18  Johns.  78;  Loomis  v. 
Jackson,  19  Johns.  449;  Jackson  v.  Clark,  7  Johns.  223.) 

Again,  in  construing  deeds,  the  law  allows  us  to  transpose 
"words  and  sentences,  if  by  this  means  that  which  was  doubtful 
can  be  made  certain.  Punctuation  and  collocation,  in  modem 
times,  may  be  entirely  abandoned;  and  will  be,  rather  than 
permit  a  solemn  deed  to  fall.  {FmUty  et  al.  v.  Kin^s  Lessee^  3 
Peters,  383.) 

Upon  this  principle,  let  us  transpose  the  words  ''two  thou- 
sand two  hundred,"  and  read  the  clause  thus:  "  consisting  of 
town  lots,  two  thousand  two  hundred,  be  the  same  more  or 
less,"  and  all  difficulty  vanishes.  The  error  of  appellant's 
argument  consists  in  the  assumption,  that  b^  mentioning  a  spe- 
citic  number  of  lots,  the  grantor  shows  his  intention  to  dispose 
of  particular  pieces  of  land;  whereas,  this  no  more  results  from 
the  terms  "two  thousand  two  hundred"  than  the  contrary 
results  from  the  terms  "  be  the  same  more  or  less."  (Andrews 
V.  Marphy  dal,,  12  Geo.  431;  Adams  v.  Froihingham,  3  Mass.  352; 
4  McCord,  12;  18  Johns.  60;  3  Johns.  484;  Jackson  v.  DeLancey, 
11  Johns.  367;  Starling  v.  Blair,  4  Bibb,  288;  Adams  v.  Cuddy, 
13  Pick.  460;  Ward  v.  Bartholomew,  6  Pick.  409.)  In  all  these 
cases  the  deeds  were  held  good,  either  because  the  description 
was  in  itself  certain  enough,  or  because  parol  evidence  was  ad- 
mitted to  aid  the  description.  And  yet  most  of  them  are  as 
vague  as  plaintiff  contends  the  deed  from  Sutter  to  Brannan  et 
at,  to  be — some  of  them  far  more  so.  For  instance,  the  case  in 
3  Mass.  352:  ''  a  piece  of  land  below  high  water  mark  to  set  a 
shop  upon,  not  to  exceed  forty  feet  in  width."  As  it  is  asked 
here,  what  2200  lots?  so  we  ask,  what  land,  what  high  water, 
and  what  depth  ?  Upon  the  face  of  the  paper  there  is  no  indi- 
cation. 
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Whatever  may  be  the  proper  name  for  this  instrament> 
'whether  a  deed  or  an  executoiy  agreement,  one  thing  is 
plain:  Sutter  intended  it  *to  operate  upon  all  his  lands  [303] 
in  California.  And  the  question  arises,  will  not  the  Court 
call  upon  the  covenants,  in  the  latter  part  of  th&  instrument,  to 
aid  and  strengthen  the  premises  and  hal>endumf  Undoubtedly. 
'Ihe  former  part  of  this  instrument  is  a  simple  deed.  The  cove- 
nants in  the  latter  part  must  be  resorted  to,  not  to  destroy,  but 
to  uphold  and  throw  light  upon  the  £rst  expressed  intention  of 
the  grantor.  Hence,  as  these  covenants,  and  these  acts  of  pos- 
session relate  to  all  land  in  Calif  omia,  so  the  premises  will  be 
construed. 

It  is  no  answer  to  say,  as  do  the  counsel  for  appellant,  that 
the  covenants  in  a  deed  cannot  extend  the  subject-matter..  Be- 
cause, though  the  covenants  cannot  enlarge  the  premises,  yet 
they  may  be  ''resorted  to  in  aid  of  construction,  when  the  ques- 
tion is  as  to  what  was  cohveyed."  (22  Vt,  98.) 
,  Let  us  now  seek  the  intention  by  calling  in  parol  evidence  to 
aid  the  description  in  the  deed.  And  first,  we  assume  the  admis- 
sibility of  such  evidence,  in  order  to  ascertain  its  effect;  subse- 
quently, we  will  attempt  to  show  our  assumption  to  be  law. 

In  seeking  for  the  true  construction  of  tiie  entire  latter  por- 
tion of  this  deed,  as  effecting  the  description  of  property  in  the 
premises,  the  fact  that  the  grantor  at  the  execution  of  the  deed 
owned  no  other  land,  would  be  most  important.  Could  it  be 
shown,  aliunde,  that  the  land  in  Sacramento,  in  Eliza,  in  Flu- 
mas  City,  Nicholaus  and  San  Francisco,  embraced  all  Sutter's 
estate  in  California,  thest  the  covenants,  subsequent  to  the  ha- 
bendum, taken  in  connection  with  that  part  of  the  premises 
which  refers  to  lots  in  the  dty  of  Sacramento,  would  make  clear 
the  intention  to  convey  all  the  lots  in  said  city.  For,  in  this 
event,  the  covenants,  on  their  &ce  extending  to  all  lands  in 
California,  would  necessarily  include  the  city  lots. 

Again,  let  it  be  shown,  aUunde,  that  the  grantor,  immediately 
^after  making  the  deed,  did,  in  fact,  comply  with  his  covenants 
by  putting  the  grantees  in  possession  of  all  his  lots  in  Sacra- 
mento, as  well  as  of  all  his  Isaid  elsewhere;  that  the  grantees  or 
their  grantees,  from  the  date  of  the  deed  to  the  present  time, 
have  maintained  such  possession  with  the  knowledge  and  con- 
sent of  the  grantor,  and  the  inference  that  the  description  in  the 
premises  covers  aU  the  lots  in  Sacramento,  and  not  simply 
1 2,200  lots,  is  irresistible. 

That  evidence  of  these  facte  is  admissible,  see  2  HiUiard,  328, 
!Sec.  33,  where  it  is  said:  ''in  the  construction  of  a  grant,  the 
Court  will  take  into  view  the  attendant  circumstances,  the  sit- 
uation of  the  parties,  the  state  of  the  country,  and  of  the  thing 
granted."    (See  also  3  Mass.  361;  13  Peters,  99.) 

But  it  is  argued  that  such  evidence  is  admissible  only  in  the 
tease  of  a  latent  ambiguity,  and  that  the  ambiguity  here  is  pat- 
tent,  and'  therefore  within  Lord  Bacon's  rule,  HiAi^'ambiguUas 
patens  is  never  holpen  by  averment." 
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I  We  reply,  Ist:  That  the  ambiguity  in  the  description  is  not 
patent  witnm  the  rule  as  explained  by  adjudged  cases;  and,  2d : 
That  some  patent  ambiguities  may  be  removed  by  parol 
[304]  evidence.  (Ilsk  v.  Hub'*bard'8  Administrators y  21  Wendell, 
652.  See  also  the  case  of  Bradley,  13  Peters,  98;  Col-* 
poys  y.  Colpoys,  Jacob's  Bep.  464.  See  also  1  Yesey,  Jr.,  264, 
where  in  a  note  to  Bough  y.  Bead,  Mr.  Sumner  approves  the 
doctrine.  Also,  1  Wendell,  651,  note  a;  Cowen  &  file's  notes, 
part  2,  note  269,  p.  524.) 

We  hold,  therefore,  that  the  ambiguity,  if  any,  in  this  deed 
may  be  explained  by  parol  evidence;  and  if  so,  the  deed  is  not 
void  for  uncertainty,  upon  the  principle  that  id  certum  est  quod 
certum  reddi  potest. 

Hitherto  we  have  discussed  our  first  proposition  on  the  as- 
sumption that  the  instrument  in  question  is  a  deed  simply;  but 
before  proceeding  to  our  second  proposition,  we  offer  some  re- 
marks upon  the  point,  that  that  whole  instrument  constitutes  a 
deed  and  mortgage,  or  a  deed  with  a  vendor's  lien  retained. 

Considering,  then,  the  description  as  certain  enough  to  pass 
a  fee;  we  maintain  that  the  covenants  indicate  the  intent,  on  the 
part  of  the  grantor,  simply  to  take  a  mortgage  to  secure  the 
payment  of  &e  purchase-money. 

Divide  this  instrument  into  two  parts;  the  one  consisting  of 
tibe  premises  and  habendum,  and  the  other  of  all  the  subsequent 
covenants;  execute  them  separately,  and  record  them  at  the 
same  time,  and  beyond  question,  the  Court  would  pronounce 
the  second  instrument  a  mortgage  or  vendor's  lien.  And  upon 
the  principle  that  separate  instruments  executed  at  the  same 
time,  in  relation  to  tne  same  subject-matter  (and  this  may  be 
shown  aliunde,)  will  be  construed  together,  and  regarded  as  one 
instrument;  just  as  all  the  clauses  of  a  single  deed  must  be  con- 
strued, llie  maxim  being  "£x  antecederUibus  et  conseguentibus 
fit  optima  interpretatio,"  (See  ffiUs  v.  MiUer,  3  Paige  Ch.  R.  256; 
2  Hilliard,  323,  Sec.  3;  1  Johns.  Cas.  92;  6  Pick.  181;  4  Mass. 
569.) 

As  bearing  upon  this  point,  as  well  as  upon  the  true  intention 
of  the  whole  instrument,  we  say  here  that  the  defendant  is  en- 
titled to  recover  by  the  doctrine  of  election.  (1  Wharton,  p  303, 
317,  KriderY,  Lafferty.  See  also  16  Johns.  178,  and  cases  there 
cited;  2  Nott  &  McCord,  400.^ 

2.  If  from  the  whole  deed  the  legal  title  did  not  pass  to  the 
grantees  at  the  time  of  execution,  still  the  equitable  title  passed 
then,  or  upon  the  payment  of  the  purchase-money. 

The  covenanting  part  of  this  instrument  is  in  effect  a  covenant 
to  stand  seized.  To  make  a  deed  of  this  character,  no  particu- 
lar form  of  words  is  necessary.  The  proper  words  are,  **  cove- 
nant to  stand  seized  to  the  use  of  A."  jBut  any  other  words, 
such  as  ''  bargain  and  sell,"  ^'  giye,  grant  and  confirm," 
will  answer,  if  the  intent  of  the  parties  was  to  u^ake  this 
•  covenant.  A  deed,  defective  for  want  of  livery  of  seizin,  or 
1  for  commencing  in  futuro;  or  for  want  of  the  statute  number  of 
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witnesses,  may  take  effect  as  a  coyenant  to  stand  seized.  (2 
Greenleaf 's  Cruise,  TiUe  32,  Deed,  Ch.  10,  pages  149, 150,  and 
notes;  7  Pick.  Ill;  50  Johns.  85;  2  Smith's  Leading  Cases,  288, 
and  notes.)  A  deed,  in  whatever  form,  may  be  treated  as  any 
species  of  conveyance  which  will  best  effectuate  the  in- 
tent of  the  parties.  (1  Greenleaf's  *Cruise,  Title  12,  [305] 
Trust,  Ch.  11,  pages  339,  340,  and  note;  4  Mass.  135;  8 
Pick.  147;  7  Mass.  381.) 

Now,  the  covenants  to  put  the  party  in  possession,  ''not  tol 
sell,''  *'  to  take  effect  as  a  full  and  complete  conveyance"  on  the 
payment  of  the  purchase-money,  are  equivalent  to  a  covenant  to , 
stand  seized  of  me  legal  title  for  the  benefit  of  the  grantees. 

If  so,  tiie  grantees  held  the  equitable  title  from  the  date  of ' 
the  instrument,  and  on  payment  of  the  money  were  entitled  to  i 
a  conveyance  of  the  legal  estate.    And  this,  whether  the  En- 
glish S^tute  of  Uses  is  in  force  here  or  not.    Because  convey- 
ances, by  bargain  and  sale,  and  covenants  to  stand  seized,  were 
in  use  before  the  statute;  though  they  could  not  pass  the  legal 
title  to  the  usee.    Equity,  however,  deemed  the  entire  estate  to  j 
be  in  the  person  for  whom  the  use  was  raised,  and  compelled ! 
the  owner  of  the  legal  estate  to  transfer  it  to  the  usee.    The  \ 
statute,  subsequently,  did  the  same-eo  instanti  with  the  convey-  i 
ance  to  a  use.    So  that,  independently  of  any  statute  of  uses,  i 
the  covenants  in  this  deed  raise  an  equity  in  favor  of  the 
grantees.    (See  1  Oreenleal's  Cruise,  Title  Trust,  p.  338,  and 
Stoiy  &  Kent.) 

Without  going  into  a  labored  discussion  of  this  point,  we  con-  \ 
tent  ourselves  with  saying  that  this  '' blood  and  marriage"  con- 1 
sideration  in  this  particular  covenant,  has  been  gencurally  as- 1 
sumed  to  be  necessary,  or  the  reasons  asfiigned  are  strained  and 
devoid  of  respectability  or  force  in  this  country.    And  in  the 
only  cases  we  find  where  the  naked  question  has  come  up  for 
decision,  the  dogma  has  been  rejected.     '*  In  England  it  is  only ' 
since  the  Statute  of  Enrollments  (27  Hen.  Vm),  it  has  been . 
established  that  no  considerations  but  blood  or  marriage  are 
sufficient  to  raise  a  use  by  way  of  covenant  to  stand  seized." 
Before  that  statute,  covenants  to  stand  seized  could  be  sup- 1 
ported  by  pecuniary  considerations.    (10  Bacon,  p.  190,  Sec.  2; 
1  Johns.  Cas.  97;  Jackson  v.  Dunbaugh,  and  note;  Sanders  on 
Uses,  pp.  434,  440;  6  Wendell,  626.)    The  English  Statute  of 
Enrollments  not  being  in  force  here,  the  law  stands  as  it  did  be- 
fore the  statute.      See  also  2  Greenleaf 's  Cruise,  Titie  32,  Deed, , 
Ch.  10,.p.  152  note,  155  note  1;  and,  also,  7  Mass.  381;  4  Mass. 
435,  where  deeds  of  lease  and  release  founded  on  a  pecuniary 
consideration,  were  construed  to  be  covenants  to  stand  seized. 

The  remedy  in  case  of  a  violation  of  this  covenant  was  at 
common  law  an  action  for  damages,  or  in  equity,  for  specific 
performance.  Since  the  statute  of  Hen.  YUI,  the  use  is  exe- 
cuted into  a  legal  estate,  and  the  necessity  of  resorting  to  equity 
is  obviated.  Here,  however,  on  the  sup|K>sition  that  uus  statute 
is  not  in  force,  the  equitable  relief  remams.   . 
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We  do  not  ^vish,  from  the  foregoing  reasoning,  to  be  under- 
stood as  assenting  to  the  position  that  the  Statute  of  Uses  is  not 
in  force  in  this  SUite. 

The  words  *'  bargain  and  sell"  are  the  usual  words  of  grant 
in  this  State;  and,  as  those  words  confessedly,  pass  the  fee,  and 
that,  too,  without  any  peculiarity  in  our  statute,  it  might  well 
be  said  that  So  far  as  the  statute  of  Henry  is  requisite  to  trans- 
late the  estate  raised  by  these  words  from  an  equity  into 
[306]  a  legal  title — so  far  this  statute  is  in  force.  *Again,  the 
aigument  against  the  force  of  this  statute  here,  is  ad- 
Tanced  in  order  to  prevent  an  estate  infuiuro  from  aiising  upon 
the  covenants.  It  is  conceded  that  a  bargain  and  sale  to  teke 
effect  in  fuiuro  is  good.  (See  2  Billiard,  310,  Sec.  12;  9 
Wendell,  Cll;  11  Johns.  351;  20  Johns.  87.)  But  it  is  said  to 
be  so  because  of  the  Statute  of  Uses.  On  the  contrary,  we  hold 
that  BO  far  as  this  statute  is  essential  to  enable  a  deed  of  bargain 
and  sale  to  pass  the  title  at  once,  it  is  in  force.  For  example: 
is  not  a  '' conveyance  to  A:,"  reserving  a  ''rent  to  the  grantor 
for  life"  good  to  vest  the  legal  estate  in  A.  ?  In  20  Johns.  85, 
James  Wood,  for  $500,  made  a  deed  to  Joseph  Wood,  and  aftei* 
a  description  of  the  premises,  are  these  words:  ''It  is  imder- 
stood  that  tlie  parties  of  the  first  part  reserve  to  themselves  the 
use  of  the  premises  during  their  natural  lives;"  and  the  deed 
wa9  hold  good,  although  it  was  to  take  efiect  in  fuiuro.  And 
we  submit  that  such  a  deed  is  good  in  California.  (Compiled 
Laws,  p.  513,  Sec.  1;  Compiled  Laws,  p.  200.  Sec.  6;  p.  202, 
Sec.  25;  p.  203,  Sec.  27.) 

Plaintiff  must  yield  this  much;  that  these  covenants  constitute 
an  agreement  that  the  grantees  should  be  the  owners  of  all  the 
lands  of  the  grantor  in  California  when  the  money  was  paid; 
and  its  payment  is  admitted  on  the  record.  Now,  this  gives  us 
the  equitable  title  at  least,  and  not  a  mere  action  for  damages. 
£qui^  considers  that  as  done,  which  is  agreed  to  be  done.  He 
who  purchases  with  notice  of  an  equity  in  another,  becomes  a 
trustee  for  that  other.  "After  a  valid  contract  for  the  purchase 
of  land,  the  vendor  is  in  equity  seized  of  it  for  the  benefit  of  the 
purchaser."  (2  Story's  Equity,  Sec.  790;  3  Johns.  Ch.  316; 
Livirigston  v.  Newkirk,  1  Sugden's  Vendors,  Ch.  4.  Sec.  1,  If  1, 
p.  201;  1  Greenleaf's  Cruise,  Title  12,  Trust,  Ch.  1,  p.  357,  Sec. 
41;  2  Vesey,  Jr.;  Taylor  v.  Stibbert,  443,  note  2,  and  authorities 
cited;  16  Vesey,  Jr.,  254,  Krider  v.  Lafferiy^  1  Wharton,  303, 
317.) 

3.  An  equitable  title  is  a  good  defense  to  an  action  of  eject- 
ment. 

If  it  has  been  established  that  an  equity  arose  in  favor  of  the 
grantees  upon  the  payment  of  the  $125,000,  so  that  it  would  be 
against  conscience  to  enforce  the  legal  title  subsequently  ao* 
quired  by  plaintiff,  then  the  question  comes  up,  is  this  equity  a 
defense  in  the  present  action;  or  must  the  defendant  be  driven 
to  his  remedy  in  chancery,  to  compel  plaintiff  to  execute  to  him 
.the  fee?     We  answer,  the  defense  is  available  here,  both  on 
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reason  and  authority.  Under  the  old  forms  of  pleading,  and 
under  the  distinct  jurisdiction  of  law  and  equity,  an  action  of 
ejectment  could  not  be  defeated  by  setting  up  an  equitable  title. 
This  was,  on  the  whole,  the  better  opinion,  though  many  Courts 
and  able  Judges  held  differently. 

But  since  l^e  new  codes  of  procedure,  as  established  in  New 
York,  Ohio,  Missouri,  Texas  and  California,  by  which  the  dis- 
tinction between  actions  at  law  and  suits,  in  equity  is  abolished, 
there  is  no  longer  any  reason  for  the  rule.    (See  5  Texas,  p.  80; 

2  Keman,  266,  Orary  v.  Goodman;  NeU  r.  Keith,  6  Tex.  R.  30; 
12  Peters,  11.) 

V.  E.  Howard^  for  Bespondent. 

*1.  It  cannot  jadmit  of  reasonable  doubt,  that  it  was  the  [307] 
intention  of  the  grantor  to  convey  all  the. right,  title  and 
interest,  which  he  possessed  at  the  date  of  the  deed,  in  the  city 
of  Sacramento.  That  is  apparent  from  the  language  used, 
*'  2200  lots,  more  or  less."  The  plat  or  plan  is  miule  a  part  of 
the  description,  and  is  as  much  in  the  grant  as  though  the 
boundaries  upon  it  were  expressly  mentioned  in  language.  (4 
Wheat.  449;  Alexander  v.  Lively,  5  Munroe;  Bell  v.  Hichnan,  6 
Humph.  400;  17  Mass.  R.  207.) 

2.  There  is  no  patent  ambiguity  on  the  face  of  the  deed.  It 
does  not  appear  that  there  were  more  than  2200  lots  in  Sacra- 
mento at  thftt  time.  The  language  used  rather  assumes  that 
there  were  no  more  than  that  number.  No  ambiguity  can  arise, 
except  by  going  out  of  the  deed  by  proof  aliunde^  and  then  it  is 
competent  to  explain  it,  by  showing  what  lots  the  grantor  owned 
within  the  city.  (Note  269  to  Vol.  4  of  Phil.  Ev.  p.  624;  Star- 
ling  Y.  Slair,  4  Bibb,  288,  in  point  as  to  description.) 

It  was  evidently  the  intention  of  the  parties  to  convey  the 
whole  interest  of  Butter  in  the  city.  Not  merely  2200  lots,  but 
fdl  the  lots  he  owned,  more  or  less.  They  would  have  passed  if 
there  had  been  ten  or  ten  thousand.    (4  Kent,  515,  466.) 

The  number  of  lots  may  be  rejected  altogether.  They  ^re  not 
necessary  to  the  description  or  tiie  operative  words  of  the  grant. 
(4  Bacon,  521.  524,  Tit.  Grant  H.;  2  Met.  R.  41-4;  2  Cush.  392.) 

If  Sutter  had  owned  more  than  2200  lots  in,  Sacramento  at  the 
date  of  liis  deed,  still  it  would  have  been  good  by  election,  even 
if  he  had  been  limited  to  that  number.  (4  Bacon,  p.  528,  Grant; 
Fremont's  Case,  17  Howard.) 

It  is  sufficient  ii  the  deed  correctly  describes  land  by  its  quan- 
tities and  occupiers;  though  it  describe  it  as  being  in  a  parish  in 
which  it  is  not,  the  land  shall  pass  by  the  deed. 

Lamhe  v.  Beaston,  5  Taunton,  207;  1  Eng.  Com.  Law  R.  113, 
Lord  Mansfield  puts  the  case  on  the  ground  of.  the  intention  of 
the  parties  and  tlie  occupation  of  the  premises. 

The  deed  in  this  case,  as  to  the  payments  and  the  right  of  the 
grantees  to  take  immediate  possession,  and  convey  as  agents, 
shows  that  the  grantor  held  and  delivered  possession  to  the 
grantees. 
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'  The  complaint  also  shows  that  the  defendant  took  possession 
'of  this  particular  lot  as  one  conyeyed  under  the  deed,  which 
must  come  in  aid  of  the  description. 

Words  of  general  description  in  a  deed  or  mortgage  of  land 
are  sufficient  to  pass  the  grantor's  estate.  Thus  a  grant  of 
land  in  a  patent  of  B,  and  of  all  other  lands  belonging  to  the 
grantor  in  the  province  of  New  York,  will  pass  the  residue  of 
his  lands  in  New  York.    (Jackson  y.  Delaney,  11  Johns.  355.) 

There  is  a  yast  difference  between  an  especial  description  of  a 
particular  thing,  which  must  stand  by  itself,  and  a  general  de- 
scription which  may  be  aided  by  reference  to  something  else  and 
proof  aliunde. 

{Meld  y.  HugUm,  8  Shep.  69,  or  21  Me.  R.;  4  Bacon,  p. 
[308]    524,  Grant;  *Harman  y.  James,  7  Smedes  &  M.  Ill;  2 
Met.  44;  5  N.  H.  B.  127;  3  Grattan,  518;  Benton  y. 
Morris,  15  Ohio,  408.) 

3.  The  deed  of  Sutter,  if  a  condition,  is  a  condition  subse- 
quent as  to  the  payments.  That  is  evident  from  the  fact  that 
the  grant5)e  had  a  right  to  enter  upon  the  estate,  enjoy,  and 
transfer  it  presently.  These  are  conditions  which  could  not  in 
their  character,  be  precedent.  The  character  of  the  conditions 
will  be  determined  by  the  intentions  of  the  parties  as  gathered 
from  the  whole  instrument.    {King  v.  Findley,  3  Peters,  346.) 

The  deed  in  the  first  part  is  an  absolute  conveyance  in  fee. 
In  the  subsequent  clause  there  is  a  provision  that  it  shall  ^'take 
effect  as  a  full  and  complete  conveyance  in  fee,"  when  all  the 
mooey  is  paid.  The  legal  effect  of  this  provision  is  merely  to 
declare  a  mortgage  in  the  deed.  Conditions  are  not  favored  in 
law,  {Craig  v.  WeUs^  1  Eeman,  315,)  and  must  be  clearly  ex- 
pressed; (4  Metcalf,  523,  4  Kent,  130;)  as  a  condition  precedent 
it  would  be  repugnant,  and  therefore  void.  (2  Qiii's  Cruise,  pp. 
300,  307,  Tit  82.) 

It  is  a  mere  charge  upon  the  estate.  (1  Hill'd,p.  348,  and 
note;  Tufl  v.  Morse,  4  Metcalf,  523;  Foxy.  Phdps,  17  Wend.  405.) 

If  Sunderland's  title  is  a  mere  executory  contract,  as  con- 
tended, or  a  mere  equity,  still  he  may  rely  upon  it  as  a  defense 
against  the  legal  title,  as  it  is  fuUy  set  out  in  the  complaint. 
Under  our  system  of  pleading  and  practice,  an  equitable  defense 
may  be  interposed,  as  an  answer  to  the  action.  Such  is  the 
present  practice  in  New  York,  Pennsylvania  and  Texas.  {NeiU 
v.  Eeese,  5  Texas,  22,  30;  2  Keman,  266.) 

Again,  the  instrument  from  Sutter  to  Brannan  and  others 
contains  a  power  of  attorney,  irrevocable,  executed  for  a  valua- 
ble consideration,  authorizing  the  grantees  to  take  possession  of 
and  sell  all  his  real  estate  in  Cidifomia.  He  was,  therefore, 
estopped  to  convey,  by  the  terms  of  the  power,  as  the  record 
shows  no  default  in  the  payments.  The  registry  of  the  powers, 
as  well  as  the  possession  of  the  defendant,  was  notice  to  plaint- 
iff.   (2  HiUiard,  p.  395,  No.  68.) 
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The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
"MuKBAT.    Mr.  Justice  Tebby  concurred. 

This  was  an  action  of  ejectment  in  the  Court  below.  The 
'plaintiff  and  defendant  botn  deraign  title  from  a  Mexican  grant 
to  John  A.  Sutter,  and  from  him  to  John  A.  Sutter,  Jr.  The 
deed  under  which  the  defendant  claims  is  as  follows: 

^'John  A.  Sutter,  Jr.,  to  Saml.  Brannan,  Saml.  C.  Bruce, 
'Julius  Wetzlar  and  James  S.  Graham.  This  indenture,  made 
the  twentieth  day  of  June,  in  the  year  one  thousand  eight  hun- 
dred and  fifty,  between  John  A.  Sutter,  Junior,  of  the  city  of 
Sacramento  and  State  of  California,  of  the  first  part,  and  Samuel 
Brannan,  of  the  city  of  San  Francisco,  one  fourth  interest; 
Samuel  C.  Bruce,  of  the  ciiy  of  Sacramento,  one  fourth  interest: 
Julius  Wetzlar,  of  the  city  of  Sacramento,  one  fourth  in- 
terest; James  S.  Graham,  of  the  city  of  San  Francisco, 
l*one  fourth  interest,  parties  of  the  second  part;  Witness-  [309] 
eth  that  the  said  paiiy  of  the  first  part,  for  and  in  con- 
consideration  of  the  sum  of  one  hundred  and  twenty-five  thou- 
sand dollars  ($125,000,)  in  hand  paid  by  the  said  parties  of  the 
second  part,  the  receipt  of  which  is  hereby  acknowledged,  hath 
granted,  bargained  and  sold,  and  by  these  presents  doth  grant, 
bargain  and  sell  unto  the  said  parties  of  the  second  part,  and  to 
their  heirs  and  assigns  forever,  all  the  estate,  right,  title,  in- 
terest, claim  or  demand,  whatsoever,  of  him,  the  said  party  of 
the  first  part,  either  in  law  or  equity,  of,  in  and  to  the  following 
described  property,  situate,  lying  and  being  in  the  city  of  Sacra- 
mento, and  State  of  California,  consisting  of  two  thousand  two 
hundred  (2200^  town  lots,  be  the  same  more  or  less,  said  lots 
being  boundea  according  to  the  original  plat  or  plan  of  said 
city." 

Here  follows  the  particular  description  of  the  several  lots  and 
tracts  of  land,  to  which  this  opinion  is  not  intended  to  apply: 

''Together  with  all  and  singular  the  tenements,  heredita- 
ments, privileges,  and  appurtenances  thereunto  belonging,  or  in 
any  way  appertaining.  To  have  and  to  hold  the  above  granted 
premises  unto  the  said  parties  of  the  second  part,  and  to  their  heirs 
and  assigns^  to  their  use,  benefit  and  behoof  forever.  And  the 
said  party  of  the  first  part,  for  himself,  his  heirs,  executors  and 
administrators,  doth  hereby  covenant  to  and  with  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  that  the  title  to  the 
property  of  the  party  of  the  first  part,  above  conveyed  or  in- 
tended to  be  conveyed  by  the  said  party  of  the  first  part  to  the 
said  parties  of  the  second  part,  their  heirs  and  assigns,  he  will 
forever  warrant  and  defend  against  the  claim  or  claims  of  all 
persons  whatsoever. 

"  And  the  said  party  of  the  first  part  doth  further  covenant  to 
and  with  the  said  parties  of  the  second  part,  their  heirs  and  as- 
signs, that  he,  the  said  party  of  the  first  port,  shall,  and  will 
make,  constitute,  and  appoint,  and  by  these  presents  doth  make, 
constitute,  and  appoint  the  said  parties  of  the  second  part,  his 
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tme  and  lawful  attorneys  for  bun,  and  in  his  name,  place,  and 
stead,  to  enter  into  and  take  possession  of  all  such  lands,  tene- 
ments, hereditaments  and  reiu  estate,  whatsoever  and  whereso- 
ever, in  the  State  of  California,  to  and  in  which  the  said  party 
of  the  first  part  is  or  may  be  in  any  way  entitled  or  interested, 
and  to  grant,  bargain,  sell  and  convey  tiie  same,  or  any  parcel 
thereof,  for  such  sum  or  price,  and  on  such  terms  as  to  them 
shall  seem  meet,  and  for  him,  the  said  party  of  the  first  part, 
and  in  his  name  to  make,  execute,  and  acknowledge  and  deliver 
good  and  sufficient  deeds  and  conveyances  for  tibe  same,  and 
imtil  the  sale  or  sales  thereof,  to  let  and  demise  the  said  real 
estate,  and  to  ask,  demand,  distrain  for,  collect,  recover  and 
receive  all  sums  of  money  which  now  are,  or  may  become  due 
and  owing  to  said  party  of  the  first  part,  his  heirs  and  adminisr 
trators,  executors  and  assigns,  by  means  of  such  bargain  and 

sale,  or  lease  and  demise,  giving  and  granting  unto  the  said 
[310]    parties  of  the  second  part,  their  "^heirs  and  assigns,  full 

power  and  authoriiy  to  do  and  perform  all  and  every  act 
and  thing  whatsoever,  requisite  and  necessary  to  be  done  in  and 
about  the  premises,  as  fully  to  all  intents  and  purposes  as  the 
party  of  the  first  pa^  might  or  could  do  if  personally  present* 
And  the  said  party  of  the  first  part,  for  himself,  his  heirs,  exec- 
utors, administrators  and  assigns,  doth  further  covenant  to  and 
with  the  said  parties  of  the  second  part,  their  heirs  and  assigns, 
that  he,  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators  and  assigns,  shall  not,  nor  will  sell  or  in  any  way 
dispose,  or  authorize  any  other  person  or  persons  to  sell  or  in 
any  other  way  dispose  of  any  lands,  tenements,  hereditaments, 
and  real  estate  whatever,  to  which  he,  the  said  party  of  the  first 
part,  is  or  may  be  in  any  way  entitled  or  interested,  or  to  receive 
from  any  person  or  persons  any  sum  or  sums  of  money  which 
are  due  and  owing  the  said  party  of  the  first  part,  for  the  sale  of 
any  real  estate,  or  in  any  way  impair  or  revoke  the  power  hereby 
given  to  the  said  parties  of  the  second  part,  their  neirs  and  as- 
signs, by  the  said  party  of  the  first  part,  unless  the  said  parties 
of  the  second  part,  their  heirs  or  assigns,  neglect  or  refuse  to 
pay  the  said  party  of  the  firsb  part,  his  heirs,  executors,  admin- 
istrators or  assigns  the  just  and  full  sum  of  twenty-five  thousand 
dollars  ($25,000),  on  or  before  the  first  day  of  July,  in  the  year 
one  thousand  eight  hundred  and  fifty,  and  the  further  sum  of 
twenty-five  thousand  dollars  ($25,000),  on  or  before  the  tweniy- 
ninth  day  of  September,  in  the  year  one  thousand  eight  hundred 
and  fifty;  and  the  further  sum  of  seventy-five  thousand  dollars 
($75,000),  on  or  before  the  first  day  of  July,  in  the  year  on© 
thousand  eight  hundred  and  fifty-one,  making  in  all  the  just 
and  full  sum  of  .one  hundred  and  twenty-five  thousand  dollars 
($125,000);  and  the  said  party  of  the  first  part,  his  heirs,  exec- 
utors, administrators  and  assigns,  doth  further  covenant  to  and 
with  the  said  parties  of  the  second  part,  their  heirs,  that  in  case 
the  said  party  of  the  second  part,  tneir  heirs  and  assigns  pay  to 
the  said  party  of  the  first  paii),  his  heirs,  executors,  admiuistra- 

328 


Jnly,  1856.]  Mesics  v.  SuNDBBLA2nl«^  811 

tors  or  assigns,  the  just  and  fnll  siun  of  twenty-five  thousand 
dollars  ($25,000),  on  or  before  the  first  day  of  July,  one  thousand 
eight  hundred  and  fifty,  and  the  further  sum  of  twenty-fivo  thou- 
sand dollars  ($25,000),  on  or  before  the  twenty^ninth  day  of  Sep- 
tember, in  the  year  one  thousand  eight  hundred  and  fifty,  and  the 
further  sum  of  seventy-fiye  thousand  dollars  ($75,000),  on  or 
before  the  first  day  of  July,  in  the  year  one  thousand  eight  hun* 
dred  and  fifty-one,  making  in  all  the  just  and  full  sum  of  one 
hundred  and  twenty-fire  tiiousand  dollars  ($125,000),  then  this 
instrument  is  to  take  effect  as  a  full  and  complete  conveyance  in 
fee  of  all  and  singular  the  lands,  tenements,  hereditaments,  ap-» 
purtenances,  and  real  estate  in  the  State  of  California,  belong- 
ing to,  or  in  which  the  said  party  of  the  first  part,  his  heii^s, 
executors,  administrators,  or  assigns,  is  or  are  in  any  way  entitled 
or  interested.  And  the  said  par^  of  the  first  part,  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  doth  further 
covenant  to  and  with  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  that  in  case  the  said  party  of  the 
first  part,  his  heirs,  executors,  administrators,  or  as- 
signs, in  any  way  '^'neglect  or  refuse  to  fulfill  the  above  [311} 
covenants,  made  by  the  said  party  of  the  first  part,  for 
himself,  his  heirs,  executors,  administrators,  or  assigns,  then 
this  instrument  is  to  take  effect  immediately  thereupon,  as  a 
full  and  complete  conveyance  in  fee  of  all  and  singular  the  lands, 
tenements,  hereditaments,  appurtenances,  and  real  estate  what- 
soever and  wheresoever  in  the  State  of  California,  belonging  to 
or  in  which  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators  or  assigns,  is  or  are  in  any  way  entitled  or  in-* 
terested.       * 

''  In  witness  whereof,  the  said  party  of  the  first  part,  hath 
hereunto  set  his  hand  and  seal,  the  day  and  year  first  above 
written. 

"  Signed,  John  A.  Sutteb,  Jr." 

It  is  stipulated  by  the  parties,  for  the  purpose  of  this  action, 
that  the  sum  of  $125,000,  the  amount  of  the  purchase-money » 
was  paid. 

The  points  naade  by  the  appellants  are:  First,  that  the  deed 
is  void,  for  want  of  a  description  of  the  premises.  Second,  that 
the  pa3*ment  of  the  purchase-money,  according  to  the^terms  of 
the  deed,  is  a  condition  precedent  to  vesting  ihe  title,  and  that 
a  performance  of  such  conditions  cannot  be  presumed;  that  the 
act  precedent  to  the  vesting  of  the  title  must  be  shown,  before 
the  deed  will  be  effectual  to  bar  or  protect  the  claimant  under 
it,  as  against  the  grantor's  title.  And  third,  that  a  subsequent 
purchaser  would  not  be  affected  by  the  deed,  though  the  same 
were  duly  acknowledged  and  recorded. 

The  first  question  which  naturally  suggests  itself,  is  as  to  the 
character  of  the  conveyance  from  Sutter,  Jr.,  to  Brannan  and 
others. 

It  is  contended  by  the  respondent:  first,  that  the  instrumenii 
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in  question  is  a  deed  conyejing  the  legal  title,  in  presenti.  And 
second,  that  if  there  was  not  a  conTejance  of  the  legal  estate, 
the  equitable  title  passed  to  the  grantees,  and  the  convejance 
operates  as  a  covenant  to  stand  seized  to  their  use;  and  tliat 
the  equitable  title  is  a  good  defense  to  this  action. 

To  ascertain  the  true  nature  of  this  instrument,  it  will  be 
necessary  to  take  it  as  a  whole.  In  this  connection  it  may  be 
observed  that  much  of  the  severity  which  formerly  governed 
the  construction  of  instruments  of  tnis  character,  has  been  re- 
laxed; the  modem  doctrine  being,  so  far  as  possible,  to  ascer- 
tain the  intention  of  the  parties,  by  taking  the  instrument  as  a 
whole.  If  we  are  confined  to  the  strict  letter  of  the  deed,  then 
in  our  opinion  it  would  be  void,  for  want  of  a  sufScient  descrip- 
tion of  the  premises  conveyed.  The  words,  "all  the  estate, 
light,  title,  interest,  daim  or  demand,  whatsoever,  of  him,  the 
party  of  the  first  part,  in  law  or  equity,  of,  in,  and  to  the  fol- 
lowing described  property,  situate,  lying  and  being  in  the  city 
of  Sacramento,  and  State  of  Galifomia,  consisting  of  twenty- 
two  hundred  town  lots,  be  the  same  more  or  less,  said  lots  be- 
ing bounded  according  to  the  original  plan  of  said  city,"  are 
insufficient  to  designate  the  lots  conveyed,  and  would  apply  as 
well  to  any  other  twenty-two  hundred  lots  in  the  city  of  Sacra- 
mento, as  the  particular  ones  new  claimed  to  have  been  sold. 

There  is  nothing  to  distinguish  them  from  the  bulk  of 
[312]    the  property  of  the  city;  no  size,  ^situation  or  value,  and 

nothing  to  put  the  subsequent  purchaser  upon  notice  that 
they  had  been  sold.  To  render  a  deed  valid,  the  rule  is,  that 
there  must  be  two  things;  parties,  and  a  subject-matter.  As 
land  rests  in  grant,  these  essentials  must  be  shown  by  the 
grant,  viz. :  the  grantor,  the  thing  granted,  and  the  person  to 
whom  granted.  The  thing  granted  cannot  rest  in  parol,  but 
must  be  shown  with  that  distinctness  of  description  that  will 
enable  it  to  be  identified.  The  law  requires  that  the  conveyance 
of  land  shall  be  in  writing,  but  is  not  guilty  of  the  solecism  of 
permitting  or  providing  that  the  land,  to  which  the  tiUe  passed, 
may  rest  in  parol,  or  need  not  be  in  writing.  The  general  rule 
upon  this  subject  is,  that  every  conveyance  must,  either  on  its 
face,  or  by  words  of  reference,  give  to  the  subject  intended  to 
be  conveyed  such  a  description  as  to  identify  it;  if  land,  it  must 
be  shown  so  as  to  afford  the  means  of  locating  it.  {Neel  v. 
Hughes,  10  Gill  and  Johns.)  Again  it  is  said,  if  the  description 
in  a  deed  be  so  imperfect  that  it  cannot  be  understood  what 
land  is  intended  to  be  conveyed,  the  deed  is  void.  (6  Ohio, 
454;  Worihington  v.  Hylyer,  4  Mass.  205;  Jackson  v.  De  Lancey 
13  Johns. ;  Untied  Stcdes  v.  Forbes,  and  Buyck  v.  United  Stales, 
15  Peters;  Jackson  v.  Jtoseveli,  13  Johns.  97;  and  Kea  v.  Bobi- 
fi07i,  5  Iredell  Equity,  373.) 

It  needs  no  argument  to  establish  the  proposition,  that  the 
description  of  the  land  intended  to  be  conveyed  in  the  instru- 
ment before  us,  is  insufficient  within  the  rule  established  by 
the  authorities  cited,  and  that  the  deed  would  be  void,  on  ac- 
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count  of  a  patent  ambiguity,  which  cannot  be  cured  by  parol 
evidence.  Jjatent  and  patent  ambiguities  are  thus  defined  by 
Lord  Bacon:  "  There  be  two  sorts  of  ambiguities  of  words;  the 
one  is  ambiguitas  patens,  and  the  other  IcUens ;  patens  is  that 
which  appears  to  be  ambiguous  upon  the  deed  or  instrument; 
laiens  is  that  which  seemeth  certain  and  without  ambiguity,  for 
anything  that  appeareth  upon  the  deed  or  instrumeut;  but 
there  is  some  collateral  matter  out  of  the  deed  that  breedeth 
the  ambiguity.  ^m^i<7ui/a8  po/ens  is  never  holpen  by  averment; 
and  the  reason  is,  because  the  law  will  not  couple  and  mingle 
matter  of  specialty,  which  is  the  higher  account,  with  matter  of 
averment,  which  is  of  inferior  account  in  law;  for  that  were  to 
make  all  deeds  hollow,  and  subject  to  averment,  and  so,  in 
effect,  that  to  pass  without  deed,  which  the  law  appointeth 
shall  not  pass  but  by  deed.  Therefore,  if  a  man  give  land  to  J. 
D.  et  J.  S.,  et  hoeredibus,  and  do  not  limit  to  whether  of  their 
heirs,  it  shall  not  be  supplied  by  averment  to  whether  of  them  the 
intention  was  the  inheritance  should  be  limited.  But  if  it  be 
ambiguUas  laiens,  then  otherwise  it  is;  as  if  I  grant  my  manor  of 
S.  to  J.  F.  and  his  heirs,  here  appeareth  no  ambiguity  at  all;  but 
if  the  truth  be  that  I  have  the  manors  both  of  south  3.  and 
north  S.,  this  ambiguity  is  matter  in  fact;  and,  therefore,  it 
shall  be  holpen  by  averment,  whether  of  them  was  that  the 
party  intended  should  pass."  (See  Bac.  Max.  Beg.  23;  2  Par- 
sons on  Gont.  p.  72.) 

This  definition  would  be  perfectly  conclusive  of  the  whole 
case,  had  we  not  already  intimated  our  intention  to  re- 
ject the  more  rigid  *rules  of  construction,  and,  by  an  ex-    [313] 
amination  of  every  part  of  the  deed,  extnact,  if  possible, 
the  intention  of  the  parties. 

It  is  a  rule  of  construction,  that  the  covenants  of  a  deed  can- 
not be  resorted  to,  to  aid  the  defective  description  in  the  haben- 
dum or  premises  of  the  same,  or  to  extend  the  premises.  But 
taking  this  deed  as  a  whole,  it  is  apparent  that  the  intention 
.was  to  convey  all  of  the  real  estate  of  the  grantor,  in  the  State 
of  California.  If,  however,  we  resort  to  the  covenants  of  the 
deed,  for  the  purpose  of  explaining  the  premises,  we  are  not  at 
liberty  to  disregard  those  covenants,  but  must  give  to  them  the 
full  intention  of  the  parties.  This  intention,  as  it  most  un- 
doubtedly appears  from  the  recital  of  the  covenants,  was  not  to 
pass  the  title  of  the  estate,  until  the  payment  of  the  $125,000 
purchase-money.  The  vendor  constituted  Brannan  and  others, 
his  attorneys,  to  sell  and  dispose  of  the  same,  reserving  the 
legal  title  in  himself,  until  the  conditions  of  the  instrument  had 
.been  complied  with. 

Assuming,  then,  that  the  instrument  is  not  a  deed  of  bargain 
and  sale,  passing  the  title  in  presenti,  to  the  grantees,  let  us 
next  inquire  whether  it  can  be  supported  as  a  covenant  to  stand 
seized  to  the  use  of  the  bargainees.  

Before  the  passage  of  the  Statute  of  Uses,  (Henry  the  Vm.,) 
.conveyances  of  land  by  bargain  and  sale,  and  covenants  to 
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stand  seized  to  uses,  did  not  esist.  In  such  cases  the  title  did 
not  pass,  but  a  use  was  raised  in  favor  of  the  bai^inee  or  cove* 
nantee;  and  the  party  was  forced  to  rely  upon  his  covenant,  or 
resort  to  a  Court  of  Chancery  for  relief.  These  covenants  were 
afterwards  executed  by  operation  of  the  statute,  wliich  passed 
the  title  or  legal  estate  to  the  bargainee  or  covenantee. 

To  sustain  a  covenant  to  stand  seized  to  uses,  considerations 
of  blood  or  marriage  were  necessary.  (10  Bacon  Abr.,  Title, 
Uses  &  Trusts,  145;  2  Black.  338;  4  Kent,  495;  Wisenian  v. 
Bernard,  2  Coke,  15.)  In  opposition  to  this  doctrine,  I  have 
been  able  to  find  but  one  authority — that  of  Jackson  v.  Dunsbagh, 
1  Johns.  Cases,  92,  in  which  the  court  used  the  following  lan^ 
guage:  "  The  next  point  to  be  examined  is,  whether  the  pecu- 
niary consideration,  in  the  first  deed,  is  sufficient  to  raise  a  use, 
by  way  of  covenant,  to  stand  seized.  It  has  been  a  general 
opinion  that  no  considerations  but  those  of  blood  and  marriage, 
are  sufficient  for  that  purpose.  This  appears  to  me  to  be  an 
•rror.  It  is  true,  that  such  is  the  case  in  England;  but  it  has 
been  so  since  the  Statute  of  Enrollments  only — before  which 
time  covenants  to  stand  seized,  could  be  raised  on  pecuniary 
considerations.  The  intent  of  this  statute  being  to  restore  the 
notoriety  of  conveyances,  the  courts  of  justice,  to  forward  the 
views  of  the  Legislature,  and  to  prevent  evasions  of  the  law, 
determined  that  where  the  consideration  of  a  deed  was  pecu- 
niaiy,  which  was  of  a  private  or  secret  nature,  it  should  not 
take  effect  as  a  covenant  to  stand  seized,  which  did  not  require 
enrollment,  but  as  a  bargain  and  sale,  which  did.  Considera- 
tion of  blood  and  of  marriage,  being  of  a  public  nature, 
[314]  and  always  having  sufficient  noto-*riety  attached  to  them, 
did  not  fall  within  the  same  reason,  and,  therefore,  were 
held  comi)etent  to  support  a  covenant  to  stand  seized." 

It  is  to  be  observed  that  the  opinion  of  the  Court,  in  this  case/ 
is  founded  upon  the  supposed  operation  of  the  Statute  of  En- 
rollments. Before  the  passage  of  this  Act,  or  the  Statute  of 
Uses,  a  bargain  and  sale  could  only  be  supported  by  a  pecu- 
niaiy  consideration,  (Billiard  on  Ileal  Property,)  while  a  cove- 
nant to  stand  seized  to  the  use  of  another  would  be  good,  if 
founded  on  consideration  of  blood  or  marriage.  The  Statute  of 
Enrollments  did  not  affect  the  latter,  but  left  them  precisely  as 
they  stood  before  its  passage. 

' '  To  check  the  multiplication  of  secret  conveyances,  by  means 
of  bargain  and  sale,  after  the  Statute  of  Uses,"  says  Mr.  Hil- 
liard,  inhis  work  on  Real  Property,  ''another  Act  ,27  Henry  VIII., 
Ch.  19,  was  soon  passed,  requiring  this  conveyance  to  be  made 
by  deed,  indented  and  publicly  enrolled,  or  recorded.  This 
Act  did  not  extend  to  deeds,  which  could  operate  otherwise 
than  as  a  bargain  and  sale — such  as  a  feoffment,  release,  or  cove- 
nant to  stand  seized;  although,  if  enrolled,  they  might  also 
operate  in  this  way.  Nor  did  it  apply  to  estates  for  years."  The 
intention  of  the  statute  being  to  give  notoriety  to  conveyances, 
it  was  not  deemed  necessary  to  require  the  enrollment  of  cove- 
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nants  to  stand  seized  to  uses,  as  they  were  supported  by  consid- 
erations  sofficieBtly  public  in  their  nature;  and  they  stood,  as 
{hey  did  before  the  Statute  of  Uses,  except  that,  by  the  stat- 
ute, the  use  became  executed,  and  .the  title  passed.  Had  it 
been  understood  that  such  uses  could  be  raised  by  a  pecuniary 
consideration,  it  appears  to  me  that  the  same  policy  which 
required  deeds  of  bargain  and  sale  to  be  reccnrded,  would  have 
been  extended  to  them  also. 

The  case  of  Jackaon  y.  Dunsbagh  \a  not  supported  by  the  later 
decisions  of  the  same  Court.  See  Jackwn  y.  Sebring  et  al.,  16 
Johns.  515;  Jackson  y.  Cadwell^  1  Gowen,  643;  Jacbson  v.  De- 
lancey,  4  Oowen,  431.  See  also  French  y.  French^  3  N.  H.  239; 
Uixdervoood  y.  Campbell^  14  N.  H.  303;  Saunders  on  Uses  and 
Trust,  80;  4  Qreenleaf  's  Cruise,  107.  Authorities  without  num- 
ber might  be  multiplied  on  this  point,  but  we  deem  it  unneces- 
saiy.  It  will  be  borne  in  mind  that  a  covenant,  to  stand  seized 
to  uses,  only  operated  as  a  conveyance  by  virtue  of  the  Statue 
of  Uses,  which  has  never  been  in  force  in  California;  and,  con- 
sequently, such  a  mode  of  conveyance  is  imlmown  to  the  laws  of 
this  State.  But,  if  we  should  be  wrong  upon  this  proposition — 
which  we  confess  we  have  approached  with  no  small  degree  of 
reluctance,  on  account  of  the  difficulties  attending  its  investiga- 
tion, involving  a  branch  of  law  for  the  first  time  brought  before 
this  Court,  and  with  no  access  to  such  authorities  as  would  as- 
sist in  our  investigation,  still,  we  are  of  opinion  that  it  is  unne- 
cessary, for  the  purposes  of  this  decision,  to  determine  whether 
any  other  considerations  than  those  of  blood  or  marriage  are 
sufficient  to  support  a  covenant  to  stand  seized  to  uses;  as  we 
are  satisfied,  from  a  full  examination  of  the  instrument,  that  it 
was  designed  as  an  executory  agreement  for  the  sale  of  the 
property  therein  described;  or  a  conveyance  on  condi- 
tion prece-Ment,  dependent  for  its  validity  on  the  per-  [315] 
formance  on  an  act  in  pais;  that  the  payment  of  the  pur- 
ehase-money  was  a  condition  precedent  to  the  vesting  of  the 
legal  estate,  is  a  proposition  which  follows  so  clearly,  from  the 
terms  of  the  instrument,  that  we  entertain  no  doubt  of  it  what- 
ever. A  deed,  on  condition  precedent,  is  not  a  title,  or  proof 
of  titie;  because  the  fee  is  dependent,  not  on  the  terms  of  the 
deed,  but  proof  of  the  performance  of  those  terms.  It  is  the 
event  which  casts  the  titie,  not  the  deed.  That  this  was  the  de- 
sign of  the  parties,.  I  think  appears  too  clearly  from  the  cove- 
nants of  the  deed  to  require  any  argument  whatever;  and  the 
rational  intention,  as  gathered  therefrom,  was,  that  the  vendor 
only  boimd  himself  to  convey,  upon  the  payment  of  the  pur- 
chase-money. Now,  although  it  has  been  stipulated,  for  the 
purpose  of  this  case,  that  the  purchase-money  was  paid,  still, 
it  is  not  admitted  that  such  payment  was  made  before  or  after 
the  sale  to  the  present  plaintiff,  or  that  he,  in  fact,  had  any  no- 
tice whatever  of  such  payment.  It  becomes,  therefore,  neces- 
sary to  inquire,  what  was  the  effect  of  the  recordation  of  the 
instrument,  and  whether  the  plaintiff  took  the  same,  charged 
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xuakes  a  fall  and  frank  answer  to  all  the  facts,  and  positively  de- 
nies or  justifies  all  that  is  oUe^d  against  him,  he  must  be  at 
once  discharged,  as  having  entirely  acquitted  himself  of  the 
contempt  imputed  to  him.  I  know  of  no  instance  in  this  Court, 
iu  which  proofs  and  affidavits  have  been  allowed  to  be  intro- 
duced in  opposition  to  the  answers  of  the  accused." 

In  HoUingsworih  v.  Duane,  the  Court  says:  "If  the  party  on 
his  oath,  give  such  answers  as  purge  him  from  criminality,  he 
must  be  discharged,  and  the  prosecution  falls  to  the  ground." 

And  again  in  Duane's  case,  the  Court  says:  ''If  the  party  by 
his  answer  under  oath,  clears  himself  of  the  contempt,  it  would 
be  received  as  the  truth,  and  he  would  be  discharged  from  all 
further  proceedings." 

The  four  hundred  and  eighty-seventh  section  of  our  statute  in 
relation  to  contempts,  allowing  the  Court,  when  instigating  or 
adjudicating  upon  the  commission  of  the  original  oifense,  to 
e]uimino  witnesses  for  or  against  the  accused,  has  no  applica- 
tion to  this  proceeding  after  conviction.  The  Common  Law 
practice,  except  so  far  as  void  by  statute^  is  still  in  force,  and 
clearly  governs  this  case. 

Thus  Cohen,  having  fully  and  clearly  purged  himself  of  the 
contempt,  having  shown  full  compliance  with  the  order  of  the 
Comi;,  and  that  it  was  totally  out  of  his  power  to  do  more,  was 
of  right  and  in  justice  entitled  to  his  discharge. 

Shafler  dh  Park,  contra. 

1.  Certiorari  will  not  lie. 

It  lies  only  where  there  has  been  an  excess  of  jurisdiction; 
and  here  it  cannot  be  denied  but  that  the  Court  had  full  juris- 
diction of  the  subject-matter  presented  by  the  motion,  and  of 
the  parties  also. 

Practice  Act,  Sec.  456.  "  The  writ  shall  be  granted  in  all 
oases  when  an  inferior  tribunal  has  exceeded  its  jurisdiction  and 
there  is  no  appeal,  nor  in  the  judgment  of  the  Coiirt,  any  plain, 
speedy,  and  adequate  remedy." 

Sec.  4G3.  "The  review  upon  the  writ  shall  not  be  extended 
further  than  to  determine  whether  the  inferior  tribunal  has 
regularly  pursued  the  authority  of  such  tribunal." 

Here,  at  the  worst,  there  was  error  merely,  it  being  manifest 
there  was  no  usurpation,  and  for  that,  appeal  is  the  only  appro- 
priate mode  of  redress. 
[318]       *That  was  the  mode  adopted  in  Lucas,  Turner  <k  Co.  v. 
Allen,  April  Term,  1855. 

2.  But  there  was  not  only  no  usurpation,  but  the  record 
discloses  no  error. 

They  may  say,  however,  that  it  appears  by  Cohen's  affidavit, 
p.  23,  that  he  has  not  got  the  $10,000  in  his  possession,  and  is 
unable  to  pay  over. 

It  is  a  matter  of  no  moment  whether  he  has  the  specific  $10,- 
000  received  bv  him  or  not. 

If  he  has  parted  with  the  specific  coin,  the  question  arises, 
was  he  presentiy  unable  to  replace  it. 
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That  he  does  not  pretend,  and  the  Court  was,  therefore,  at 
liberty  to  assume  that  he  was  laboring  under  no  such  inability. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuiiBAY.     Mr.  Justice  Terrt  concurred. 

In  this  case,  the  Cotirt  exceeded  its  jurisdiction  in  ordering 
the  party  to  be  imprisoned  imtil  he  paid  into  Court  certain 
moneys,  paid  to  him  for  fees,  and  disbursements  made  to  him. 

The  affidavit  of  the  party  is  uncontradicted,  and  shows  that 
be  has  complied,  as  far  as  possible,  with  the  order  of  the  Court, 
and  that  it  is  not  in  his  power  to  comply  further.  This  is  a 
sufficient  expurgation,  and  the  order  directing  his  imprisonment 
was,  under  these  circumstances,  an  excess  of  jurisdiction,  and 
void. 

While  we  admit  that  Courts  are  the  exclusive  judges  of  their 
own  contempts,  still,  by  our  statute,  a  party  connot  be  impris- 
oned for  neglecting  or  refusing  to  perform  an  act,  where  it 
appears  that  it  is  not  in  his  power  to  perform  the  same.  See 
Lucas  V.  AUen,  Cal.  Sup.  Ct.  Apnl  T.  1855  (not  reported). 

Order  reversed. 


Ex  Pabte  COHEN  on  EEabeas  CoBFUSr 

1  CoNTKMPT,  GoMMXTMXMT  voB. — A  Commitment  for  coatempt,  for  refusing  to 
obey  an  order  of  Gonrt  commanding  the  imprisonment  of  the  party 
in  contempt  until  he  shall  comply  with  the  order,  should  set  forth  that 
it  is  in  the  power  of  the  party  to  comply. 

Id£k.— JuBiSDZcnoN.— In  order  to  give  a  Court  jurisdiction  of  the  subject- 
matter,  so  as  to  enable  it  to  issue  orders  or  process,  there  must  he  a 
suit  instituted  in  the  Court. 

'  Obdkb  of  Abbsst,  wksn  Void. — Where  the  complaint  was  not  filed  until 
two  days  after  an  order  of  arrest  had  issued  thereupon:  Held,  that  th^ 
order  of  arrest  is  void. 

Tms  was  a  writ  of  habeas  carpus,  issued  on  the  petition  of  A. 
A.  Cohen,  to  the  Sheriff  of  San  Francisco  coimtj,  commanding 
him  to  bring  before  the  Court  the  body  of  A.  A.  Cohen,  and  to 
show  cause  why  the  latter  was  detained  in  custody. 

The  facts  appearing  by  the  return  to  the  writ»  are  set  forth  in 
the  opinion  of  the  Court. 

*Hoge  S  Wilson,  for  Petitioner.  [319] 

The  return  of  the  officer  shows  the  grounds  of  deten- 
tion. 

1.  The  proceedings  for  a  contempt  upon  a  judgment  commit- 
tal from  the  Fourth  District  Court: 

These  proceedings  and  the  objections  to  them  have  already 
been  fully  presented  on  the  argument  of  the  certiorari  in  the 
case  of  Adams  ▼.  Haskell  db  Woods,  on  the  application  of  Cohen 

1 .  Cited  GdUand  ▼.  OaUand,  44  Cal.  478;  People  t.  Clfed,  47  Cal.  UO. 

2.  Cited  Low  t.  Henry,  9  Cal.  652;  Holman  ▼.  Maj/or  ^  Awiiin,  34  Tex.  071. 
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for  bis  dischaige,  and  the  Court  is  referred  to  the  brief  on  file 
in  that  case.'*' 

2.  The  arrest  under  an  order  of  the  Judge  of  the  Fourth 
Judicial  District,  in  a  suit  brought  by  Adams  S  Co.  y.  Cohen^  in 
the  Fourth  District  Court: 

The  argument  in  this  case  will  be  confined  to  the  latter  cause 
of  detention.  By  way  of  reply  to  the  return;  and  as  testimony 
on  the  hearing,  the  petitioner  has  put  in  evidence  the  papers  in 
the  suit,  consisting  of  the  affidavit,  order  of  arrest,  complaint, 
undertaking  and  summons,  and  the  record  in  the  certiorari  case. 

It  is  now  contended  that  the  petitioner  is  entitled  to  his  dis- 
charge upon  the  following  grounds: 

Irregularities  in  the  issuing  of  the  process.  The  affidavit  was 
made  on  the  21st,  the  order  of  an-est  on  the  22d,  reciting  that 
the  suit  had  already  been  commenced;  and  the  complaint 
sworn  to  and  filed  on  the  24th,  and  the  summons  issued  on  the 
same  day,  all  in  the  month  of  January,  1856.  The  order  of 
arrest,  therefore,  was  issued  in  a  case  not  in  existence. 

Shafler  tt  Parfc,  contra. 

*'  The  order  of  arrest  was  granted  Januaiy  22,  and  the  suit 
was  not  commenced  until  January  24th." 

It  is  not  necessary  that  the  suit  should  have  been  actually 
commenced  bv  the  filing  of  the  complaint.  It  is  enough  that 
the  order  in  fact  accompanied  the  summons.  (Sec.  77,  Prac- 
tice Act.) 

The  order  may  be  made  ''  whenever  it  shall  be  made  to  ax>- 
pear,"  etc.    (Sec.  75.)    That  is,  at  any  time. 

Mr.  Justice  Terrt  delivered  the  opinion  of  the  Court.  Mr..' 
Chief  Justice  Mubsay  concurred. 

The  return  to  the  writ  shows  that  the  petitioner  is  held 
in  custody  under  a  warrant  of  commitment,  issued  out  of  the 
Fourth  District  Court,  in  the  case  of  Adams  v.  Haskell  and 
Woods,  ante  316,  directing  that  said  Cohen  and  Edward 
Jones  be  imprisoned  until  they  coinply  with  a  certain  order  of 
Court,  requiring  them  to  deliver  to  H.  M.  Naglee,  a  receiver  ap- 
pointed by  said  Court,  all  the  books,  papers,  money  and  prop- 
erty in  their  hands  belonging  to  Adams  &  Co. 

And  also  a  certain  order  of  arrest,  made  by  John  S. 
[320]    Hager,  Judge  of  *the  Fourth  District  Court,  in  a  certain 
suit  pending  in  said  Court,  in  which  H.  M.  Naglee  is 
plaintiff  and  said  Cohen  is  defendant. 

In  addition  to  the  return  of  the  officer,  the  petitioner  pro- 
duces as  evidence  on  the  hearing  of  his  application,  a  record  of 
the  proceedings  in  the  Court  below  on  his  application  to  be  dis- 
charged from  imprisonment.  From  this  record,  it  appears  that 
Cohen  filed  his  affidavit  in  the  Court  below,  setting  out  a  com- 
pliance with  said  order  as  far  as  he  was  able.  '  Certain  inter- 

•  Seepage  816. 
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rogatories  were  propounded  to  him,  under  the  order  of  the 
Court,  from  the  answers  to  which,  with  the  affidayits  and  state- 
ment of  accused  on  file,  the  Court  decreed,  ''  that  said  Cohen 
had  not  paid  over  to  said  receiver,  according  to  the  order  of  the 
Court,  all  the  moneys  received  by  him  as  receiver  in  this  action, 
but  had  retained  a  portion  of  said  moneys  for  his  disbursements 
and  compensation;  the  Court  ordered  and  decided  that  said 
Cohen  could  not  be  the  judge  of  his  own  compensation  and  dis- 
bursements, but  they  must  be  submitted,  and  passed  upon 
by  the  Coiurt  and  allowed,  to  entitle  him  to  take  them;  and 
in  order  to  be  discharged,  he  must  first  pay  over  all  said 
moneys  received  by  him  as  receiver — ^have  his  accounts  passed 
upon  and  allowed,  and  pay  over  the  balance  found  in  his  hands." 

By  the  affidavit  of  Cohen,  which  is  not  contradicted,  it  ap- 
pears that  the  di^ursements  charged,  were  made  by  him  in  the 
course  of  his  receivership,  and  that  the  money  claimed  by  him 
as  compensation  had  been  used  about  his  own  business,  and 
that  he  had  not  so  much  money  in  his  hands,  and  was,  there- 
fore, unable  to  comply  with  the  order  of  ihe  Court. 

Under  our  statutes,  the  power  of  a  Court  to  punish  for  a  con- 
tempt is  limited  to  a  fine  of  five  hundred  dollars  and  imprison- 
ment for  five  days,  except  when  the  contempt  consists  in  the 
omission  to  perform  an  act  which  is  yet  in  the  power  of  a  per- 
son to  perform,  in  which  case  he  may  be  imprisoned  till  he  have 
performed  it.    (Sees.  488  and  489  Prac.  Act.) 

In  this  case,  the  Court  does  not  find  that  it  was  in  the  power 
of  Cohen  to  comply  with  the  order;  and  his  idBSdavit,  which  was 
not  contradicted,  shows  that  it  was  not. 

This  being  the  case,  we  are  satisfied  that  the  Court  exceeded 
its  jurisdiction  in  making  an  order,  which,  from  the  record 
iJluded  to,  was  equivalent  to  a  sentence  of  imprisonment  for 
life. 

It  is  admitted  that  the  order  of  arrest  mentioned  in  the  return, 
was  made  by  the  Judge  on  the  22d  day  of  January,  1856,  while 
the  complaint  in  the  action  in  which  it  is  entitled,  is  not  filed 
imtil  two  days  afterwards. 

In  order  to  give  the  Court  jurisdiction  of  the  subject-matter, 
so  as  to  enable  it  to  issue  orders  or  process,  it  is  necessary  that 
the  action  should  be  commenced.  Civil  actions  are  commenced 
hj  filing  a  complaint  with  the  clerk  of  the  Court,  and  the  issu- 
ance of  a  summons  thereon.  (Pr.  Act,  Sec.  22.)  The  Practice 
Act  provides  that  the  defendant  may  be  arrested  in  a  certain 
class  of  cases.  Until  there  is  a  suit  instituted,  there  can  be  no 
defendant,  and  consequently  no  authority,  under  the  statute, 
to  issue  an  order  of  arrest.  The  order  of  arrest  in  this 
case  seems  to  *have  been  made  by  the  Judge  under  a  [321] 
misapprehension  of  the  fact,  for  the  order  recites  that 
an  action  had  been  commenced  and  was  pending  between  the 
parties.  It  appearing  that  no  such  action  had  been  instituted 
at  the  time  of  issuing  the  order,  it  was  void  for  want  of  juris- 
diction.   It  is  ordered  that  the  prisoner  be  discharged. 
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NOBILI  V.  BEDMAN. 

PounoAii  LAin>— MiaszoN  Establxshheitib.— The  missions  e&tabllshecl  in 
California  prior  to  its  acquisition  hj  the  United  States,  were  political 
establishments,  and  in  no  manner  connected  with  the  church. 

Idem.— The  fact  that  monks  or  priests  were  at  the  head  of  those  institutions, 
proves  nothing  in  favor  of  the  claim  of  the  Church  to  universal  owner- 
ship. 

Mission  Lands^  Tula  to 4 — ^The  lands  settled  bj  the  missions  were  not  con- 
veyed to  any  one,- but  remained  the  property  of  the  Government;  and 
even  the  church  buildings  thereon  did  not  become  the  property  of  the 
church  corporate,  until  the  decree  of  secularization  of  1833. 

Idem.— 'The  Catholic  Church  can  only  claim  any  of  the  mission  property 
under  the  decree  of  secularization,  and  subject  to  its  limitations. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Clara. 

The  complaint  sets  forth  that  the  plaintiff  is  the  duly  consti- 
tuted Boman  Catholic  priest  and*  pastor  of  the  Mission  and 
Church  of  Santa  Clara,  and  that  under  the  rules  and  discipline 
of  the  Roman  Catholic  Church,  he  has  the  administration  of  the 
temporalities  of  the  said  church  and  mission,  and  is  entitled  to 
the  possession  of  its  real  and  personal  estate;  that  the  defendant 
has  unlawfully  entered  upon  and  taken  possession  of  a  certain 
tract  of  land  in  said  county,  belonging  to  said  church,  known  as 
the  orchard  belonging  to  the  former  Mission  of  Santa  Clara, 
and  n<y^  the-  property  of  said  church,  for  the  recovery  whereof 
plaintiff  brings  suit.  The  only  question  in  this  case,  is  the  right 
of  the  Boman  Catiiolic  Church  to  the  mission  lands  in  this  State. 
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The  plaintiff  on  the  trial,  put  in  evidence  the  decree  of  Michel- 
torena,  of  March,  18^3,  restoring  the  Mission  of  Santa 
[326]  Clara  and  other  missions  * ''  to  the  very  reverend  padres 
^hom  the  respective  prelate  may  appoint  to  each  of 
them,''  and  providing  that  "said  missions  E^all  in  future  con- 
tinue to  be  administered  by  the  very  reverend  padres  as  tutors 
of  the  Indians,  in  the  same  manner  as  they  held  them  formerly/' 
Plaintiff  also  proved  the  occupation  of  the  premises  in  dispute 
by  the  mission  priests,  as  a  part  of  the  mission  lands,  down  to  a 
period  subsequent  to  the  acquisition  of  Califomia  by  the  United 
States;  also  the  bull  of  Pope  Pius  IX,  appointing  the  Rev.  J.  S. 
Alemany  Bishop  of  Monterey,  a  diocese  then  comprehending  all 
of  Upper  California;  also  another  bull,  dividing  the  diocese  and 
appomting  him  Archbishop  of  San  Francisco,  a  diocese  includ- 
ing all  of  this  State  north  of  a  line  running  south  of  San  Jose; 
also  the  appointment  of  the  plaintiff  by  Uie  bishop  as  parish 
priest  of  Santa  Clara;  and  that  under  the  canons,  rules,  and  dis- 
cipline of  the  Roman  Catholic  Church,  the  parish  priest  has  the 
control  and  immediate  possession  of  the  property  of  the  church 
of  Uie  parish.  The  plaintiff  also  proved  that  the  Rev.  J.  S. 
Alemany  was  the  successor  of  the  former  bishops  of  Monterey, 
who  held  that  office  while  the  country  was  under  the  Mexican 
rule.  The  canons  of  the  Church  referred  to  in  apjDcllant's  brief 
were  also  proved,  and  also  the  fact  that  the  defendant  was  in 
possession  of  the  land  at  the  time  of  commencing  this  action. 

A  judgment  of  nonsuit  was  granted  in  the  Court  below«  on 
motion  of  defendant.    Plaintiff  appealed. 

A.  P.  Crittenden,  for  Appellant. 

1.  The  plaintiff  has  shown  a  good  title  in  the  Church. 

Under  tiie  Spanish  monarchy,  the  Roman  Catholic  Church, 
and  each  religious  order,  and  each  cathedral  or  parish  church, 
was  capable  of  taking  by  any  title  and  holding  property.  It 
could  acquire  property  in  any  of  the  modes  in  which  an  indi- 
vidual could  acquire  it,  and  property  once  appropriated  or  dedi- 
cated to  the  use  of  the  Church,  the  maintenance  of  divine  wor- 
ship, or  the  support  of  the  ministry,  was  designated  sacred  or 
ecclesiastical  property,  and  certain  restraints  were  imposed  upon 
its  alienation. 

The  privileges  and  immunities  of  the  Church  shall  not  be 
violated,  nor  ^eir  property  occupied.  (Novissima  Recopilacion, 
Lib.  1,  Tit.  2,  Law  2.)  Things  legitimately  given  to  the 
churches  should  be  always  kept  in  them.  (Id.  Lib.  1,  Tit.  5, 
Law  1.)  Manner  in  which  the  Prelates  are  to  receive  the  prop- 
erty of  their  churches  and  monasteries,  and  prohibition  to  alien- 
ate its  augmentation.  (Id.  Lib.  1,  Tit.  5,  Law  2.)  Prohibition 
to  buy  and  receive  as  pledge  the  chalices,  books,  crosses,  and 
other  ornaments  of  the '  churches.  (Id.  Lib.  1,  Tit.  5,  Law  3.) 
Conservation  of  the  treasures,  relics,  images,  and  ornaments  of 
churches.  (Id.  Law  4;  Id.  Law  5.)  Let  the  property  of 
churches,  monasteries,  and  ecclesiastical  persons  not  be  taken 
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nor  forcibly  siezed  upon.  (Id.  Law  6.)  The  landed  property 
which,  on  being  alienated,  passes  to  mortmain,  or  to  persons 
exempt  from  the  royal  juris(uction,  must  pay  to  his  Majesty  the 
fifth  part  of  its  value.  (Id.  Lib.  1,  Tit.  5,  Law  12.)  Execution 
and  fulfillment,  preservation  and  defense  of  what  has 
been  *ordainod  in  the  Holy  Council  of  Trent.  (Philip  II,  [327] 
in  Madrid,  by  Boyal  Letters  Patent,  of  12th  July,  1564; 
Id.  Lib.  1,  Tit.  1,  Law  13.)  Directions  for  the  fulfillment  of  what 
had  been  inserted  in  the  Eighth  Article  of  the  Concordat  of  1737, 
about  the  contribution  of  property  acquired  by  ecclesiastics  and 
in  mortmain.  (Id.  Lib.  1,  Tit.  5,  Law  14.)  New  directions  for 
the  observance  of  the  Eighth  Article  of  the  Concordat  of  1737, 
about  the  contribution  of  property  belonging  to  ecclesiastics  or 
mortmain.  (Id.  Lib.  1,  Tit.  5,  Law  15.)  Form  of  charging  the 
property  of  mortmain.  (Id.  Lib.  1,  Tit.  5,  Law  15.)  The 
councils  and  lords  of.  towns  shaU  make  no  ordinances  against 
the  clergy  and  churches,  to  make  them  pay  taxes,  etc.  (Id.  Lib. 
1,  Tit.  9,  Law  1.)  Cases  in  which  the  clergy  are  exempt  or  not 
from  taxes  and  imposts.  (Id.  Lib.  1,  Tit.  9,  Law  6;  Escriche's 
Die,  364;  ''Bienes  Ecclesiasticos;"  Charles  lY.,  in  Sunt  Law- 
rence, by  letters  patent  of  the  15th  October,  1805;  Novissima 
Becopilacion,  addition  to  first  book.  Law  1,  following  22; 
Escriche's  Dictionary,  ''Immunidad  Ecclesiastica.")  ''Of  the 
property  of  churches  and  monasteries,  and  that  it  cannot  be 
alienated."  (Pandectas  Hispafio-Mexicanas,  Partida  1,  Til^  14, 
No.  292.)  what  it  is  to  alienate,  and  for  what  reasons  can  the 
property  of  the  Church  be  alienated.  (Id.  No.  293,  Law  1.) 
Concerning  the  preservation  and  alienation  of  the  things  of  the 
Church.  (Pandectas  Hispafio-Mexicanas,  No.  321,  p.  155,  Coun- 
cil III.  of  Mexico,  Tit.  8,  Lib.  3.)  Penalties  are  imposed  upon 
those  who  usurp  the  property  of  any  church  or  pious  institution. 
(Id.  Lib.  I,  320,  Council  of  Trent,  Sess.  22,  Chap.  11;  Insti- 
tuciones  de  Derecho  Heal  de  CastiUa  y  de  Indias,  by  Jos^  Ma. 
Alvarez,  2  Vol.  pp.  2,  3.  4;  Id.  Vol.  2,  p.  116;  Id.  Vol.  2,  p.  117; 
li'errahs  Bibliotheca  Canonica,  word  *'  Alienare,  Articulo  primo," 
No.  1;  Id.  No.  2;  Id.  No.  3.)  Just  reasons  for  which  the  prop- 
erty of  the  Church  may  be  alienated.  (Id.  Art.  2;  Id.  Bona 
Ecclesiastica,  Art.  1,  No.  43.)  The  modes  by  which  the  Church 
acquires  property.  (Id.  No.  48;  Id.  Nos.  53,  54,  55,  56,  57;  Id. 
Art.  2,  Nos.  1,  2,  3,  4, 11;  Fricslieben,  Dec.  Part  2,  Cans.  12, 
Quest.  2,  Can.  3;  Id.  Canon  4;  Id.  7th  Book  of  the  Decretals, 
Book  1,  Tit.  7,  Chap.  1;  Devoti  Institutions  of  Canon  Law,  Vol. 
1,  Book  2,  Tit.  13;  Id.  Tit.  19.) 

The  canon  law  was,  in  Spain  and  in  all  the  Spanish  colo- 
nies, a  part  of  the  law  of  the  land,  not  only  as  regarded 
the  government  and  discipline  of  the  Church,  but  also  as  re- 
garded the  acquisition,  enjoyment  and  transmission  of  property 
by  the  Church  and  by  religious  communities.  (See  Sala  Mexi- 
cana.  Vol.  1,  pp.  175  to  214,  and  citations  above  as  to  the  decrees 
of  the  Council  of  Trent  and  their  adoption  and  enforcement 
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throughout  the  Spanish  dominions.    Becopilacion  de  lejes  de 
las  Indias,  Lib.  1  Tit.  6  Law  49.) 

As  the  patronage  and  presentation,  etc.,  Philip  TV.,  in  Madrid, 
6fch  November,  1656.  (Id.  7th  Feb.  1616,  Lib.  1,  Tit  7,  Law 
4.  PhiHp  n.,  in  Madnd,  6th  Nov.  1678,  Tit.  7,  Law  6.)  That 
the  Councils  of  Lima  and  Mexico,  which  lastly  were  held 
[328]  in  the  Provinces  of  Peru  and  *New  Spain,  be  observed 
in  what  concerns  each  of  them.  (Philip  HI.,  in  Madrid, 
pth  Feb.,  1621,  Tit.  8,  Law  7.) 

The  former  laws  of  California  are  not  foreign  laws.  To  the 
extent  therefore  in  which  the  canon  law  was  formerly  recognized 
by  the  civil  power  and  thereby  made  part  of  the  municipal  law, 
the  Court  will  take  judicial  notice  of  it.  In  the  case  of  Fremont 
V.  Tlie  United  States,  (17  How.  B.  357,)  the  Supreme  Court  say: 
^'  It  is  proper  to  remark,  that  the  laws  of  these  territories  under 
which  titles  were  claimed,  w^e  never  treated  by  the  Court  as 
foreign  laws  to  be  decided  as  a  question  of  fact.  It  was  always 
held  that  the  Court  was  bound  judicially  to  notice  them,  as 
much  so  as  the  laws  of  a  State  of  the  Union." 

The  missions  were  founded  under  the  authority  of  the  kings 
of  Spain.  From  all  the  circumstances  attending  their  establish- 
ment and  the  erection  and  endowment  of  the  mission  churches. 
it  is  manifest  that  the  assent  of  the  crown  was  given  to  the  ap- 
propriation to  religious  uses  of  so  much  of  the  royal  domain  as 
was  required  for  the  churches,  cemeteries,  habitations  of  the 
clergy,  and  the  gardens,  orchards  and  vineyards  required  for 
the  support  of  the  ministry  and  the  maintenance  of  divine  wor- 
ship. The  Church  was  an  object  of  peculiar  care  to  the  govern- 
ment, which,  by  constant  and  minute  legislation,  regulated 
everything  connected  with  it;  the  observance  and  propogation 
of  its  faith  and  doctrines;  the  enforcement  of  its  discipline;  the 
founding  and  support  of  churches  and  other  religious  and 
charitable  institutions  wherever  required;  the  maintenance  of  its 
ministers  and  the  preservation  and  due  administration  of  its 
property  and  of  the  property  of  its  different  orders  and  associa- 
tions. It  is  absurd  to  suppose  that  under  the  eye  of  so  vigilant 
a  government,  a  church  should  have  been  established  and  ex- 
isted any  length  of  time  without  its  sanction  and  authority, 
especially  when  it  is  considered  that  immediately  upon  the 
founding  of  any  church,  notice  thereof  was  required  to  be  given 
to  the  government.  Its  fouDdation,  therefore,  in  the  absence  of 
any  proof  of  disapproval  or  prohibition,  must  be  presumed  to 
Lave  been  the  act  of  the  Government  itself,  and  the  land  appro- 
priated to  ihh  uses  of  the  Church  and  possessed  by  it,  must  be 
presumed  to  have  been  appropriated  and  formally  dedicated  by 
the  crown  to  religious  uses. 

The  law  upon  this  subject,  not  already  cited,  may  be  iound  in 
the  ''Becopilacion  de  leyes  de  Indias,"  Book  1.  (Id.  Tit.  2, 
Laws  1  to  ^.)  That  monasteries  for  men  and  women  be  built 
with  the  previous  permission  of  the  King.  (Id.  Tit.  3,  Law  1, 
Philip  n.  in  Madrid,  19th  March,  1591,  and  11th  June,  1594; 
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Philip  m.,  Id.  5th  De&.,  1608;  in  liisbon,  24th  Aug.,  1619; 
Philip  lY.,  Madrid,  last  of  Deo.,  1635,  and  18th  Sept.,  1653.) 
That  no  more  places  be  taken  for  monasteries  than  those  which 
can  be  peopled;  and  not  being  peopled  within  the  fixed  terms, 
let  them  be  given  to  another  religious  order.  (Philip  IE.  and  the 
Princess  G.  in  Valladolid^  18th  Aug.,  1556,  Law  2.) 

Such  a  dedication  once  made  could  not  be  revoked.    The 
property  thencefovth-  beoasoe  ecclesiastical  property;  was 
*'  withdrawn  from  com-*merce,''  and  the  title  was  vested   [329] 
in  the!  Churdi,  and  could  not  be  resumed  even  by  the 
king. 

The  Supreme  Oourt' of  the  United  States,  in  the  case  of  New 
Orleans  v.  The  United  State%  (10  Pet.  B.  726),  in  speaking  of  a 
dedication  W  public  use,  which  in  this  vespect  stands  in  the 
same  position  as<a  dedication  'to  religious  uses,  say:  ''  No  law 
was  cited  in  the  argument  which  showed  the  power  of  the  King 
of  Spain  to  alienate^  kad  which  had  been  dedicated  to  the  public 
use;  and  it  is  clear  that  the  exercise  of  «ich  a  power  would  have 
violated  the^public  kiw,  which  is  understood  to  have  limited  the 
exercise  of  the  sovereign  power  in  this  respect."  (Pandectas  His- 
pafio-Mexicanas,  Vol.  1^  p.  149,  No.  312.) 

The  separation  of  Mexico  from  Spain  could  not  divest  this 
title. 

''  It  hae  been  asserted,  as  a  prigaciple  of  thecommdn  law,  that 
the  di'naioQ  of  an  empire  creates  no  forfeiture  of  previously 
vested  rights  <^  property."  {Kelly  v.  Harrison^  2  John.  C,  29; 
JacksonY.  Lunn,  3  John.  C,  109;  Calvin's  case,  7  Co.,  27.)  And 
this  principle  is  equally  consonant  with  the  common  sense  of 
mankind,  and  the  maxims  of  eternal  justice,  (lerrett  and  others 
V,  Thylor  and  others,  9  Cr.  B.,  43.) 

The  Mexican  government  never  attempted  to  divest  the  titie 
iof  the  Church.    On  the  contrary,  that  government  maintained 
the  Boman  Catholic  religion  as  the  religion  of  the  nation;  con- 
tinued the  church  establishment  in  existence  as  it  was  underthe 
former  government;  recognized  the  rights  of  the  church  and  of 
religious -communities  to  their  property,  and  protected  and  de- 
fended them  in  its  possession  and  enjoyment.    (Ordinance  of 
November  19, 1821,  1  CoUecdon  de  D^retos.    Constitutive  Act 
:of  the  Federation,  31  Jan.^  1834,  '3  Col.  de  Dec.  18;  Constitu- 
ition  of  Mexico,  Oct.  4,  1824,  Col.  3,  de  Deeretos,  78;  Bando, 
;Nov.  20, 1833,Becop.  de  Leyes,  280.  Circular  of  the  Minister  of 
'Justice,  Becopilacion  de  Leyes,  365,  Dec.  24, 1883,  containing 
4he  law  of  this  date.)    Communities  and  ecclesiastical  corpora- 
itionsare  declared  *' free  from  impediment"  (expedUas)  in  the 
legal  use  of  their  properties.    (Law  of  May  25, 1835,  Becop.  de 
Leyes,  206;  Circular  of  Aug.  4, 1838,  Becop.  de  Leyes,  298, 
regulates  the  sale  ol  the  property  of  religious  communities;  Law 
of  23d  May,  1837,  Art.  92;    Law  <^  Sept.  19, 1836,  Becop.  de 
i  Leyes,  107.) 

The  secularization  law  of  August  17, 1833,  did  not  authorize 
Ian  appropriation  of  the  churches,  vineyards,  orchards,  etc.,  to 
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other  purposes  than  those  to  whom  they  had  been  originallj 
dedicated.  But  if  such  had  been  the  intention  of  the  law,  it 
could  only  hare  been  carried  into  effect  as  an  appropriation  of 
private  property  for  public  uses,  and  upon  tnalriT^g  just  compen- 
sation. The  law  provides  for  compensation  being  made  for 
property  taken  under  its  provisions,  and  by  so  doing  recognizes 
it  as  private  property.  But  that  compensation  was  not  fixed  in 
the  mode  prescribed  by  the  constitution^  and  the  law  was  in- 
operative and  void. 

Whatever  may  have  been  its  intention,  its  execution  was  sus- 
pended b^  the  decree  of  Nov.  7, 1835,  and  was  never  law- 
[330]  fully  earned  into  ^effect.  (See  Secularization  Law  and 
decree  suspending  it  1  Bode.  Span,  and  Mex.  law,  pp. 
455,  462;  Constitution  of  1824,  Sec.  4,  Art.  112,  Far.  3,  3  Col. 
de  Decretos,  96;  First  Constitutional  Law,  30th  Dec.  1836,  on 
the  same  subject.^ 

In  the  year  1840,  after  the  suspension  of  the  secularization 
law,  a  petition  was  addressed  to  the  Supreme  Government  of 
Mexico  by  Don  Francisco  Ckurda  Diego,  Bishop  of  the  Cali- 
fomias,  in  which  he  represented  the  condition  of  the  church  in 
California,  and  asked  uiat  certain  measures  might  be  taken  for 
its  relief.  The  decree  of  the  Government,  granting  all  that  he 
asked,  recognized  the  vineyards  and  orchai^ds  as  the  property  of 
Hie  Church,  under  the  dedication  to  religious  purposes. 

Without  proof  of  this  decree  as  a  fact,  the  Court  will  take  ju- 
dicial notice  of  the  action  of  the  Gt>vemment  of  Mexico  in  a 
matter  Lke  this,  of  general  concern. 

The  Mission  of  Santa  Clare  was  founded  at  the  expense  of  the 
King  of  Spain,  in  January,  1777,  by  Fr.  Junipero  Serra,  Pres- 
ident of  the  Missions,  the  means  of  establishing  it  being  fur- 
nished by  the  then  Viceroy  of  New  Spain.  The  church  was 
founded  at  the  same  time,  and  pastors  assigned  to  it.  From 
that  time  to  the  date  of  the  treaty  of  Gtiadalupe  Hidalgo,  the 
church  building,  the  dwellings  of  the  clergy,  the  orchards, 
etc.,  have  been  in  the  possession  of  the  priests  who  have  suc- 
cessively been  the  pastors  of  the  church  of  Santa  Clara,  witii 
the  exception  of  mtervals  between  the  years  1837  and  1843, 
during  which  they  were  unlawfully  expelled  from  some  portions 
of  the  property.  Their  expulsion  b^ng  illegal,  they  were  re- 
stored U>  the  possession,  the  Government  fully  recognizing  their 
rights.  See  the  petition  of  Bishop  Garcia  and  &e  order  of 
the  Government  thereon,  of  17th  Nov.,  1840. 

They  were  also  maintained  in  their  possession  by  the  American 
authorities  during  the  militaiy  occupation  of  the  country. 

Dedication  by  the  owner  to  public,  or  charitable,  or  religious 
purposes,  is  recognized  also  by  the  common  law  as  a  mode  of 
creating  title  to  Land.  No  form  or  ceremony  is  requisite.  It 
may  be  by  parol.  **  All  that  is  required  is  the  assent  of  the 
owner,  and  the  fact  of  the  land  being  used  for  the  purposes  in- 
tended by  the  appropriation."  {McConnell  v.  Ibim  of  Lexington^ 
12  Wheat.  R.  582;  Town  ofPawlet  v.  Clark  et  ah,  9  Cranch's  ]^. 
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292;  Beaity  v.  KurlB,  2  Peters'  E.  666;  City  of  Cincinnaii  y.l 
White,  6  Peters'  B.  431;  Barclay  v.  Howell,  6  Peters'  R.  498; 
Neu)  Orleans  v.  2he  VrvUed  States,  10  Peters'  B.  662.) 

Bights  of  property  acquired  or  held,  under  the  law  of  Mexioo, 
were  not  divested  nor  impaired  by  the  change  of  government. 
The  laws,  usages  and  customs  of  the  governments  of  Spain  and 
Mexico  furnish  the  rule  which  is  to  govern  in  determining  a 
question  of  title.  {Turret  et  oZ.  v.  Taylor  etal.,  9  Cranch's  B. 
43;  Ibum  of  Pawlet  v.  Clark  el  al.,  9  Cranch's  B.,  292;  Act  of 
Congress  to  ascertain  and  settle  private  Land  Claims  in  Call- 
fomia,  Vol.  9,  p.  631.) 

If  the  view  wich  has  been  here  taken  of  the  law  is  correct, 
the  Church  has,  b^  dedication  and  possession  under  it,  a  com- 
plete and  perfect  title  to  the  property  to  recover  which  this  suit 
is  brought. 

^Further,  the  Church  had  title  l^  prescription  at  the   [331] 
date  of  the  Treaty  of  Guadalupe  Hidalgo.    It  had  then 
been  in  possession  for  seventy  years.    Apossession  of  even  forty 
years  gave  title,  even  as  against  the  GFovemment.     {Jones  v.i 
Borden,  6  Texas  B.  410;  Lewis  v.  San  Antonio^  7  Texas  B.  810, . 
and  authorities  there  cited.) 

From  the  year  1777,  when  the  church  was  founded,  to  1861, 
when  the  defendant  entered,  was  a  period  of  seventy-four  years.  . 
In  favor  of  a  possession  of  such  long  continuance,  a  grant  will  < 
be  presumed.  {Jones  v.  Borden,  6  Texas  B.  410,  and  cases 
cited;  Hemden  v.  Casiano,  7  Texas  B.  322;  PavJ  v.  Perez,  7  . 
Texas  B.  338;  Lewis  v.  San.  Antonio,  7  Texas  B.  302;  Barclay  et  ■ 
al.  V.  Howea*s  lessee,  6  Peters'  B.  499.) 

Though  it  were  held  that  the  title  remained  in  the  king  of 
Spain,  and  the  use  only  was  vested  in  the  church,  it  was  a  com- 
plete dedication.  The  title  would  have  passed  to  Mexico  and 
then  to  the  United  States,  subject  to  the  use.  The  dedication 
could  not  be  revoked.  (New  Orleans  v.  The  United  Stales,  10 
Peters'  B.  662;  Lewis  v.  San  Antonio,  7  Texas  B.  821.) 

2.    Without  showing  title  in  the  Church  the  plaintiff  can  re-j 
cover. 

Possession  is  evidence  of  title,  and  proof  of  the  possession  of 
the  plaintiff,  or  of  those  under  whom  he  claims,  prior  to  thai  of 
the  defendant,  is  sufficient  to  enable  the  plaintiff  to  recover 
against  a  defendant  who  does  not  show  title  in  himself.  (Plume 
V.  Leonard  etal.,  4  Cal.  B.  94;  JBiUchinson  v.  Perley,  Id.  83; 
Hicks  et  al.  v.  Davis  et  al,.  Id.  67.) 

Though  it  were  shown  affirmatively  that  down  to  the  date  of 
the  acquisition  of  California  by  the  United  States,  the  land  in 
controversy  had  been  occupied  by  the  Church  only  by  license 
or  permission  of  the  former  governments,  and  the  title  had 
never  vested  in  the  Church,  but  had  remained  in  tibiose  govern- 
ments, by  the  change  of  sovereignty,  the  title  would  have  be- 
come vested  in  the  United  States,  but  the  Church  would  still  be 
entitled  to  the  possession  against  all  but  the  United  States,  or 
tjiose  having  title  derived  from  the  United  States.    That  license 
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or  permisfidon  of  the  former  govemments  has  never  been  re- 
voked by  the  United  States.  On  the  contrary,  the  authorities 
of  the  United  States  have  always  maintained  and  supported  the 
Church  in  its  possession. 

3.  The  action  is  properly  brought  in  the  name  of  the  plaintiff 
as  the  representatiye  of  the  Church. 

Under  the  Canon  Law,  the  Bishop  has  the  general  control 
and  management  of  the  property  of  the  Church  within  his 
diocese.  Under  the  Bishop,  the  pastor  or  parish  priest  has  the 
immediate  possession  and  control  of  the.  property  of  the  Church 
intheparisn,  or  belonging  to  the  particular  Church  of  which 
he  is  the  pastor.  (Councu  of  Trei^,  Sess^  2i,  Chap.  6,  p.  365; 
Decree  of  National  Council,  p.  44;  4th  Council  of  Baltimore, 
Decree  8;  7th  Council  of  Baltimore,  Decree  4,  p.  278;  Na- 
tional Council  of  1842,  Decree  15,  p.  47;  Devoti,  Vol.  1, 
[332]  Tit.  31,  *Sec.  17,  p.  118;  Id.  Vol.  1,  Tit.  3,  Sec.  10,  p. 
225;  Id.  VoL  1,  Tit.  14,  k>.  670,  671,  672.) 

The  State  of  California  constituted  the  diocese  of  Monterey, 
until  two  or  three  years  ago.  The  Bight.  Bev.  Joseph  S.  Ale- 
many  was  the  Bishop  of  that  diocese.  In  July,  1853,  the  State 
was  divided  into  the  arch-diocese  of  San  Francisco  and  the 
diocese  of  Monterey,  the  dividing  line  between  the  two  being 
the  parallel  of  37  degrees  13  mmutes  norlli  latitude.  Bishop 
Alemany  became  the  Archbishop  of  San  Francisco,  and  continued 
to  act  also  as  Bishop  of  Monterey,,  no  Bishop  having  been  ap- 
pointed to  that  diocese  until  very  recently. 

In  March,  1851,  the  plaintiff  was  appointed  by  Bishop  Ale- 
many  the  pastor  of  Santa  Clara  Church  and  Mission,  and  in 
September,  1854,  the  appointment  was  renewed  and  confirmed 
by  the  same  person,  who  had,  in  the  meantime,  become  the 
Archbishop  of  San  BVancisco. 

Under  the  law  of  Spain  and  Mexico,  the  pastors  of  the  Church 
were  entitled  to  the  aid. of  the  proper  tribunals  in  asserting  the 
rights  of  the  Church.  The  right  of  administration  and  posses- 
sion was  in  them,,  and  that  right  was  not  divested  by  the  change 
of  government .    ( Citations  above. ) 

The  land  in  controversy  was  in  possession  of  successive 
priests,  holding  it  for  the  Church  by  virtue  of  their  position  as 
pastors  of  the  Church  of  Santa  Claxa,  down  to  a  period  subse- 
quent to  the  acquisition  of  this  ^country  by  tiie  United  States. 
Each  of  these  pastors  held  under,  the  original  ^and  often  re- 
cognized dedication  to  religious  puiposes.  The  plaintiff  is  the 
legitimate  and  regular  successor  of  those  who  have  preceded 
him  in  the  office  of  pastor.  He  olainia  in  the  same  right,  and 
under  the  same  dedication. 

This  case  may  be  likened  to  one  of  dedication'  for  a  street  or 
square  of  a  town.  If  the  proprietor .  of  land  lays  out  a  town 
upon  it,  marks  streets  and  squares  upon  the  plan,  and  sells  lots 
by  reference  to  them^  and  they  are  used  for  the  purposes  des- 
ignated, it  is  a  dedication  of  the  land  so  marked,  or  its  use,  not 
merely  to  the  first  ptirchasers  of  the  lots,  hui,  to  all  who  may 
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afterwards  acquire  them.  The  right  to  the  easement  passes,  by 
virtue  of  the  ownership  of  the  lots.  Though  an  interest  in  real 
estate,  it  is  one  which  may,  xmder  our  law,  be  created  without 
writing,  and  will  pass  without  writing  and  without  assignment. 

The  only  distinction  which  the  common  law  makes  between 
the  two  cases  is  that,  in  some  respects,  it  favors  more  a  dedica-^ 
tion  to  pious  or  charitable  purposes  than  one  to  mere  public 
purposes.  The  provisions  of  the  common  law,  in  regard  to  ded<- 
ications  to  religious  or  charitable  purposes,  are  probably  de- 
rived from  the  civil  law,  aaid  are  exceedingly  liberal.  *'In  aid 
of  such  dedicationB,  and  to  effect  the  intention  of  the  donor,  a 
Court  of  Chancery  will  supply  all  defects  in  a  disposition  of 
lands,  whether  in  the  deed  or  will  by  which  the  disposition  is 
made,  in  the  parfy  trusted  with  the  use,  in  the  parties  who  are 
to  have  the  benefit  of  the  use,  or  in  the  execution  of  the  estate." 
(2  Story's  Eq.  Ch.  88,  Sees.  1136  to  1194;  lotmi  of  Fawlet  v. 
Clark  €tal.,d  Cranch's  R.  292.) 

*The  proper  person  to  bring  an  action  to  enforce  rights  [333] 
acquired  by  dedication  to  religious  purposes,  is  the  per- 
son who,  under  the  organization  and  roles  of  the  society  in 
whose  favor  the  dedication  is  made,  is  entitled  to  the  administra- 
tion of  its  property.  {Town  of  Fawlet  v.  Clark  et  tU.,9  Cranch's 
R.  292;  BeaUy  v.  KuHz,  2  Peters'  R.  566;  Smith  v.  BorUwff,  2 
IMichigan,  Rep.  Gibbs;  Tsrrett  et  al.  v.  Tayhr  et  al.,d  Cranch's 
R.  43;  SantiUan  v.  Moses,  1  Cal.  R.  92.) 

The  statute  law  of  California  recognizes  the  rights  of  prop- 
erty of  the  Roman  Catholic  Church,  in  common  with  those  of 
all  other  religious  associations,  and,  of  course,  the  possession 
by  its  ministers  for  its  benefit,  and  their  right  to  maintain  and 
defend  that  possession  in  Courts  of  law.  (Revised  Stat.  308, 
309,  310.) 

Horace  Hawes,  for  Respondents 

1.  That  the  Church  was  originally  incapable  of  acquiring, 
holding,  or  conveying  landed  property. 

2.  That  subsequently,  when  tins  power  to  acquire  and  hold 
(not  to  alienate)  worldly  goods,  so  variant  from  the  divine  pur- 
poses of  its  establishment,  was  conferred  upon  the  Churda^  it 
was  under  great  restrictions,  and  could  never  he  lawfully  exer- 
cised without  the  express  sanction  of  the  sovereign  power  of 
the  State  to  each  acquisition. 

3.  That  the  modes  by  which  the  Church  acquires  property,  or 
the  titles  and  documents  reqtiisite  toconfer  the  right,  -are  the 
same  as  those  which  are  necessaiy  in  the  case  of  individuals  or 
other  corporations,  with  the  sovereign  license  superadded. 

4.  That  unlike  the  case  of  individuals,  however,  the  rig^t  of 
the  Church  to  acquire  property  is  not  inherent,  or  of  divine 
origin,  but  is  purely  civil,  created. by  the  civil  laws,  and  subject 
to  the  limitations  which  they  may  impose. 

5.  That  although  the  C3iurch,  as  a  mystic  body,  restricted  to 
the  spiritual  objects  of  its  divine  institution,  exists  independ* 
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entlj  of,  and  beyond  the  control  of  the  State,  yet  considered 
as  a  corporation,  and  the  possessor  of  temporal  goods,  it  is  a 
political  community  merely,  a  constituent  part  of  the  political 
organization  of  society,  with  only  the  rights  of  those  of  its  class, 
and  subject  to  all  the  changes  and  modifications  that  may  be 
introduced. 

6.  That  the  acquisitions  of  the  Church,  like  those  of  other 
political  communities,  and  unlike  those  of  corporations  founded 
for  commercial  purposes,  are  never  tiie  property  of  its  mem- 
bers in  whole  or  in  part,  nor  are  destined  to  their  individual 
benefit,  but  to  fulfill  the  objects  of  public  utility  which  the  cor- 
poration is  created  to  promote. 

7.  That  the  Church,  therefore,  considered  under  the  aspect 
given  to  it  in  the  preceding  propositions,  is,  strictly  spealqng, 
the  simple  administrator  of  public  property,  placed  under  its 
charge  for  political  ends,  which,  in  case  of  a  dissolution  of  its 
corporate  or  political  existence,  ordinarily  returns  to  the  general 
mass  of  pubho  property,  subject  to  any  rights  of  reversion  that 

may  exist  in  favor  of  tnose  who  represent  the  donors. 
[334]       *8.  That  although  the  Church  may  acquire  property  by 

private  donation  under  the  restrictions  alluded  to,  and 
by  express  grant  from  the  sovereign  or  legislative  power,  of  that 
which  pertcons  to  the  dominion  of  the  State,  yet  there  never  has 
existed  any  general  license  to  make  or  accept  such  donations, 
nor  any  authority  given  to  governors,  territorial  deputations,  or 
other  executive  functionaries,  to  grant  public  lands  to  the 
Church — and  no  general  or  special  power  to  make  such  grants 
was  ever  possessed  by  any  authority  in  California. 

9.  That  the  members  of  reUgious  orders,  called  the  r^^alar 
clergy,  who  alone  were  employed  as  missionaries  in  the  Indies, 
are  considered  in  law  as  civiUy  dead,  ("  dead  to  the  world/') 
and  incapable  of  acquiring  and  holding  property  by  any  title. 

10.  That  the  Missions  were  not  corporations,  but  establish- 
ments founded  b^  the  Oovemment  for  the  advancement  of  pop- 
ulation, civilization,  and  Christianity.  The  ecclesiastical  power 
had  no  control  over  them,  nor  any  possession  of  lands  or  other 
property  appurtenant  to  them,  nor  was  such  possession  in  the 
padres  or  religious  missionaries.  The  only  possession  distinct 
from  that  of  the  members  of  the  community,  was  the  possession 
of  the  Government;  the  Missions  themselves,  and  the  padres, 
the  militanr  escorts  and  administradorea  heina  mere  instrumen- 
talities and  agents  of  the  Government.  Secuhtrization  consisted 
in  removing  ttie  religious  missionaries,  and  allowing  the  Church 
to  appoint  pastors  of  the  secular  clergy  to  administer  to  the 
spiritual  wants  of  the  community,  when  me  natives  had  been  so 
far  enlightened  in  the  mysteries  of  the  Catholic  faith  as  to  be  fit 
subjects  for  the  ordinary  ecclesiastical  government.  This 
change  had  nothing  to  do  with  the  rights  of  property.  (Caval- 
lario,  professor  of  civil  and  common  law,  in  his  ''  Institutes  of 
Canon  Law,''  book  4;  Escriche  Die.  de  Ldg^  Tit.;  '*  Amortiza- 
oion  Eoclesiastica;"  Law  75  of  the  Fuero  T^ejo;  L.  66,  T.  6,  P. 
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1;  L.  4,  T.  31,  P.  1;  L.  10,  T.  2,  P.  3;  L.  2,  T.  3,  P.  6;  L.  17^ 

T.  1,  P.  (j;  see  the  Ordenamiento  of  Medina  del  Campo  of  1326, 
and  the  petition  of  twentj-ihree  of  the  Cortes  of  Yalladolid  of 
1345,  and  its  response;  De  las  Gosas  Memorables  de  Espafta, 
Lib.  4;  L.  12,  T.  5,  Lib.  1,  N.  R.;  note  8  to  L.  12,  T.  5,  Lib.  1, 
N.  R.;  L.  17,  T.  5,  Lib.  1,  N.  R.;  note  5,  Tit.  17,  Lib.  10,  N. 
R.;  L.  21,  Tit.  5,  Lib.  1,  N.  R.;  L.  3,  Tit.  22,  Lib.  7,  N.  R.) 

The  Mexican  law  of  colonization  of  18th  August,  1824,  pro* 
rides  (Art.  13)  that  ''the  new  settlers  (pobladores)  shall  not 
have  power  to  transfer  their  property  in  mortmain."  (Marios 
muerias,) 

The  decree  of  the  Cortes  of  4th  Januaiy,  1813,  provides  (Art. 
18)  that  the  concessions  of  land  made  pursuant  to  articles  9, 10, 
12,  13  and  15,  shall  be  in  full  property,  etc.;  *'  but  the  owners 
of  these  allotments  shall  hare  no  power  to  alienate  them  before 
the  expiration  of  four  years  from  the  time  of  the  concession, 
nor  ever  to  subject  them  to  entailment,  nor  to  transfer  them  in 
mortmain,  at  any  time  nor  by  any  title  whatsoever. 

In  the  decree  of  the  Spanish  Cortes  of  27th  September,  1820^ 
re-enacted  in  Spain,  30th  August,  1836,  it  is  ord^ed, 
that  'Hhe  churches,  ^monasteries,  conrents,  and  eccle-  [335] 
siastical  communities  of  any  kind  whatsoever,  as  well 
secular  as  regular,  hospitals,  houses  of  refuge,  houses  of  mercy 
and  instruction,  associations,  fraternities,  commandries,  and 
other  permanent  establishments,  be  they  ecclesiastical  or  laical, 
known  by  the  name  of  manos  muertas,  shall  henceforth  have  no 
power  to  acquire  any  real  or  immovable  property  in  any  province 
of  the  monarchy,  neither  by  testament,  nor  by  donation,  pur- 
chase, exchange,  forfeiture  in  enfiteutio  rents,  adjudication  or 
mortgage,  or  in  payment  of  arrears  of  rents,  nor  by  anv  other 
title  whatsoever,  be  the  same  lucrative  or  onerous."    (Art  15.) 

Arguilles,  in  his  **Diccionario  de  Hacienda,"  Art.  "rentos," 
indicates,  with  reference  to  the  memorials  of  Ouvrard,  printed 
in  Paris  in  1806,  that  in  November,  1804,  Pope  Pius  VII.  ap- 
proved a  royal  cedula,  signed  by  Charles  IV.,  in  which  all  the 
ecclesiastical  property  of  Spain  and  the  Indies  was  ordered  to 
be  sold.    (Escriche,  see  Sempere,  Historia  del  Derecho,  Lib.  3, 

cap.  in.) 

In  confirmation  of  the  opinion  advanced  by  the  learned  jurist 
just  cited,  that  the  Partidas  was  not  invested  with  the  character 
of  a  legislative  code,  or  if  its  doctrines  have  at  length  come  to 
be  regarded  as  just  rules  of  decision  where  the  authentic  codes 
are  silent,  they  can  never  have  any  other  force  than  that  of  sup- 
pletory  dispositions,  it  will  only  be  necessaiy  to  refer  to  the 
fact  that  all  accredited  authors  place  it  last  in  the  scale  of  au- 
thority. 

The  following  is  the  scale  as  given  in  the  work  entitled 
'^'Sala  Mexicana,"  published  in  1845,  vol.  1,  pp.  158,  159: 

1st  grade.  National  [Mexican]  laws  subsequent  to  the  Inde- 
pendence, including  those  of  the  States  of  the  Confederation 
given  while  the  federal  system  ruled,  which  are  not  opposed  to 

Vol.  VI.— 23  fO^, 


836  NoBU  w.  .^teDiCAK.  [Sup.  Gt.' 


the  Bjrstem  adopted  in  the  Con#ltution  of  1836,  nor  have  been 
ftbiogated  by  aubseqiient  ganeial  laws. 

2d.  Spaiush  laws  moiBulpfated  as  well  daring  the  absolute  as 
during  the  ropiqwatative  government,  including  the  special 
ordinanoea  of  l^e  different  branches,  with  the  cedulas  and  estra- 
cxdinary  Orders  Communicate  to  America,  the  Becopilacion  of 
the  Indies,  and  Becopilacion  of  Castile  [nueva],  giving  prefer* 
ence,  among  all  these  laws,  to  those  of  latest  date. 

3d.  Ordenamiento  Real. 

4th.  Ordenamiento  de  Alcala. 

5th.  FueroBeal. 

6th.  Fuero  Ju2go. 

7th.  Siete  Partidas. 

All  the  provisions  of  the  Popes  and  Councils,  therefore,  re- 
specting tiie  acquisition,  control,  or  management  of  ecclesias- 
tical property,  which  are  subjects  of  temporal  jurisdiction,  are 
without  force,  unless  they  can  be  shown  to  have  been  recognized 
and  adopted  by  the  legislative  power  in  Mexico.  Hence,  the 
objection  that  was  made  to  the  testimony  of  the  Yicar-Generol, 
as  to  what  the  Councils  of  the  Church  had  decreed  on  these 
subjects.  All  papal  bulls,  briefs  and  rescripts,  and 
[336]  decrees  '^'of  general  councils,  or  other  ecclesiastical  pro- 
visions, even  though  they  relate  to  subjects  of  faith  and 
discipline,  must  be  presented  to  and  recive  the  pose  of  the  gov- 
ernment before  they  can  be  promulgated,  and  if  they  are  found 
to  contain  encroachments  upon  the  prerogatives  of  the  civil  au- 
thority they  will  be  interdicted.  It  would  be  dangerous  in  the 
extreme  to  admit  the  right  of  the  Church  to  legislate  about 
property  in  any  way  whatever.  (See  Const,  of  1824,  Art.  50; 
4  Const.  Law  of  1836,  N.  17,  attribution  24;  Bases  Organicas, 
Art.  66,  attribution  10,  and  Art.  87,  at.  18, 19;  Spanish  Const., 
1812,  Art.  171,  at.  14,  L.  1,  2  and  3,  Tit.  9,  Lib.  1,  R.  I.) 

Even  the  building  of  a  church,  the  founding  of  a  convent,  or 
other  religious  establishment,  the  appointment  of  bishops, 
pastors,  or  dignitaries  in  the  Chtirch,  could  not  take  place  with- 
out a  license  or  nomination  of  the  civil  power,  which  is  called 
the  sovereign  right  of  patronage.  This  right  always  belonged 
to  the  Spanish  crown,  but  is  expressly  recognized  in  the  famous 
bull  of  Julius  n.  (See  Parras  *'  Golnemo  de  los  Eegulares  de 
la  America,"  V.  1,  p.  4,  N.  2-7,  L.  1  and  2,  Tit.  3,  L.  2  and  43, 
Tit.  6,  Lib.  1,  B.  I.;  ''Instituciones  del  Derecho  Publico  Gen- 
eral de  Espafia,"  [Dou.]  p.  273,  286,  292-297,  and  the  Spanish 
and  Mexican  Constitutions  above  cited;  2  Cavallario  162,  170  to 
r73L.,  ITit.  15Lib.,lB.  L) 

By  a  decree  of  the  ''Sovereign  Constituent  Congress"  of 
Mexico,  of  16th March,  1822,  the  "temporalities"  of  religious 
orders  were  directed  to  be  sold,  and  the  product  applied  to  the 
maintenance  of  the  troops.  By  another  decree  of  the  same 
Congress,  of  June  30,  1823,  it  is  ordered  "that  the  estate  of 
San  Lorenzo,  ancient  possession  of  the  Jesuits,*  shall  be  delivered 
over  to  the  citizens  of  Chapalcingo,  under  a  just  and  useful 
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mode  of  distribution;"  that  the  recipients  of  the  property  should 
seTerally  pay  two  and  a  half  per  cent,  annnallj  on  the  value  of 
their  respectiYe  shares,  ivhich  should  go,  fiirst,  to  discharge  ex* 
isting  encumbrances,  and  the  orerplus  into  the  public  treasury. 
By  a  decree  of  the  same  Congress,  of  18th  December,  1821,  it 
was  ordered,  that  the  ''  temporalities"  destined,  by  the  found- 
ers, to  the  support  of  hospitals,  and  the  friars  who  had  been 
employed  in  their  service  and  management,  should  be  placed 
under  Hie  administration  of  the  Ayuntamiento  of  the  City  of 
Mexico,  By  another  decree  of  the  same  Congress,  of  May  5, 
1823,  it  is  ordered  that  the  real  property  of  ihe  extinguished 
Tribunal  of  the  Inquisition,  and  of  other  extinguished  com- 
munities, should  be  disposed  of  in  snmll  parcels.  On  the  16th 
of  the  same  month,  the  order  is  renewed,  and  extended  to  all 
''temporalities."  By  the  general  law  of  4th  of  August,  1824, 
it  is  declared  that  the  ''temporalities"  (of  the  extinguished 
orders  and  ex-Inqiiisition},  belong  to  the  nation.  By  a  decree 
of  the  Mexican  Congress  of  December  24,  1833,  it  is  declared, 
as  a  principle,  that  no  real  property  or  capitals  of  manas  muertas 
should  haVe  been,  or  can  be  occupied,,  sold,  or  alienated  without 
the  resolution  of  the  general  Congress  thereon. 

The  Fonda  piadom  de  Calif omias  consisted  of  several  valuable 
estates,  urban  and  rural,  situated  in  different  parts  of 
Mexico,  originat-'*'ing  in  private  donations  and  testa-  [337] 
mentary  dispositions,  the  products  of  which  were  des- 
tined for  the  propagation  of  the  Catholic  faith  in  the  Calif or- 
nias.  By  a  decree  of  the  general  Congress,  of  25th  May,  1832, 
the  possession  and  administration  of  this  "pious  fund"  was 
placed  exclusively  in  the  hands  of  the  government,  the  products 
to  be  placed  on  deposit  in  the  national  mint. 

Having  clearly  shown  that,  under  the  laws  of  Mexico,  the 
Church  could  lay  no  claim  to  real  property  but  what  she  had 
acquired  by  express  title  in  some  of  the  ordinary  legal  modes, 
with  the  sovereign  permission,  and  that  the  policy  and  the  pre- 
sumptions of  the  law  being  against  ecclesiastical  amortization, 
any  asserted  title,  on  the  part  of  the  Church,  or  other  nianos 
muertas,  must  be  established  by  the  clearest  proof;  and  having, 
as  it  is  respectfully  submitted,  substantiated  the  fii^t  nine  points 
proposed,  the  remaining  authorities  to  be  adduced  will  tend  to 
illustrate  and  establish  the  several  propositions  embraced  in  the 
tenth,  relating  to  the  Missions.  Tne  character  of  these  estab* 
lishments  is  exactly  stated  in  the  official  report  to  the  United 
States  Government,  made  by  Wm.  Carey  Jones,  Esq.,  in  1849. 

In  the  ro^al  "Begulation  for  the  Preeodios  of  the  Peninsula 
of  California,  erection  of  new  Missions,  promotion  of  popula- 
tion and  extension  of  the  establishments  of  Monterey,"  approved 
by  the  king  October  24,  1781,  will  be  found  the  most  minute 
provisions  relative  to  the  missions  then  already  founded,  and  oth- 
ers which  were  to  be  founded  in  Upper  California,  by  consulting 
which,  particularly  Title  XV,  it  will  be  seen  iJiat  all  the  missions 
in  this  State  were,  in  the  strictest  sense,  government  establish- 
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•ments,  founded,  regulated  and  governed,  in  the  minutest  de* 
tails,  by  the  civil  power,  and  supported  exclusivelj  from  the 
royal  treasury.  So  by  reference  to  Palon's  Life  of  Father  Ju- 
nipero,  (p.  53-6,  63,  64,  etc.,)  we  shall  see  that  the  missions 
erected  prior  to  the  date  of  that  regulation,  of  which  Santa 
Clara  was  one,  established  12th  January,  1777,  were  all  founded 
under  express  royal  orders,  and  wholly  at  the  expense  of  the 
crown. 

In  the  report  of  a  special  commission,  appointed  by  the  Mex- 
ican Government  to  present  a  plan  for  the  regulation  of  the  mis- 
sions of  the  territories  of  Upper  and  Lower  California,  dated 
the  Gth  of  April,  1825,  the  following  extract  is  made: 

''The  Junta  acknowledges  that  the  great  progress  made  by 
the  missions  established  by  the  Jesuits  in  Old  California,  and  by 
those  established  in  the  new  by  the  Femandinoa,  (or  Francis- 
cans,) is  attributable  to  the  Spanish  system  of  diiacoveries  and 
spiritual  conquests,  and  is  aware  of  the  eulogiums  that  these 
establishment  have  merited,  not  only  from  the  Spaniards,  but 
from  some  enlightened  foreigners.  ♦  *  »  *  * 
**  The  state  in  which  the  present  missions  are  found  does  not 
correspond  to  the  great  progress  which  they  made  in  the  begin- 
ning. This  decadence  is  veiy  notable  in  those  of  Lower  Cali- 
fornia, and  would  be  enough  to  prove  that  the  system  needs 
variation  and  reforms.  But  among  these,  in  the  opinion  of  the 
junta,  that  is  indispensable  which  is  demanded  by  the 
[338]  diversion  which  missionaries  have  suffered  from  *their 
essential  ministiy;  occupying  themselves  with  the  tem- 
poralities of  each  mission,  and  with  its  administration  and  gov- 
ernment, because,  besides  being  prejudicial  to  their  principal 
destination  and  object,  (which  was  altogether  political  and  tem- 
poral,) this  cannot  be  done  without  a  material  relaxation  of  the 
vows  which  the  sons  of  San  Francisco  have  professed,  and  with- 
out being  opposed  to  the  spirit  and  letter  of  the  Bull  of  Urban 
■VIII,  of  the  22d  February,  1633,  which  ordained  that  the  mis- 
sionary monks  should  abstain  from  everything  that  might  have, 
the  odor  of  business,  merchandise  or  traffic." 

In  the  report  of  a  committee  of  this  same  JurUa,  dated  13th 
May,  1827,  respecting  the  regulations  to  be  adopted  for  the 
government  of  the  Calif omias,  it  is  said: 

''Even  the  order  of  government  with  which  this  delicious 
country  began  to  be  ruled,  was  original;  the  missionaries  were 
at  the  same  time  the  civil  governors  and  spiritual  fathers;  they 
established  the  ascending  sale  of  reductions.  Missions  and  Pue^ 
bios,  but  in  all  of  them  tney  were  the  governors,  and  the  supe- 
rior of  the  missions  under  his  1x>nnet  reunited  the  civil  authority, 
the  ecclesiastical  and  the  military;  the  troops  which  supported 
it  being  subject  to  his  dispositions,  so  that  it  would  have  been 
nothing  strange  if  the  catastrophe  should  have  been  repeated 
which  was  experienced  in  Paraguay."  Such  was  the  position 
which  the  padres  occupied  in  the  missions,  and  such  the  pos- 
session which  they  held.    They  werjp  the  governors  and  admiu- 
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istrators  of  the  temporalities  committed  to  their  charge,  under 
the  political  system  which  was  established  by  law.  Their  pos- 
session was  that  of  the  government.  In  the  year  1844,  Manuel 
Castanares  was  residing  in  the  city  of  Mexico,  in  the  capacity 
of  deputy  elected  to  the  general  congress  for  the  Department  of 
Upper  California.  Several  of  his  speeches  and  communications 
adiressed  to  the  Supreme  Government  were  published  in  Mex- 
ico. In  a  veiy  elaborate  communication  which  he  presented  to 
the  government,  treating  of  all  the  various  topics  which  he  re- 
garded as  most  interesting  to  his  department,  dated  13th  May, 
1844,  are  found  the  following  observations,  treating  of  the  mis- 
sions : 

''There  can  be  no  doubt  that  to  these  establishments  that 
peninsula  owes  the  beginning  of  its  political  existence;  that  the 
missions  constituted  its  primitive  government;  that  they  have 
always  been  considered  as  united  with  the  posterior  forms  of 
its  administration,  and  that  in  any  event  the  system  which  may 
be  adopted  with  respect  to  the  missions,  will  make  a  most  essen- 
tial part  of  that  which  may  be  established  for  the  prosperity 
and  advancement  of  that  country.  The  greatest  evil  that  could 
have  been  done  to  my  department,  was  the  alienation  of  the 
property  pertaining  to  the  piety  fund  (fonda  piadosa)  of  the  Cal- 
ifomians  by  the  provisional  government.  This  fund  by  itself 
alone  was  a  lever  sufficient  to  give  to  that  country  a  general  im- 
pulse, mthout  neglecting  on  this  account  the  oiigincd  object  of 
its  institution." 

This  fonda  piadosa^  it  will  be  recollected,  consisted  of  old 
landed  estates,  which  had  been  actually  cultivated,  some  of 
them  more  than  a  century,  and  been  administered  by  the 
religious  missionaries.    Yet  it  '^'was  thought  to  be  in  the    [339] 
power  of  the  government  to  administer,  control  and 
alienate  this  property. 

Again,  in  the  same  communication,  under  the  head  of  *'  Mex- 
ican Colonization,"  the  importance  of  promoting  which  he  repre- 
sents in  most  eloquent  terms,  he  says i^  "I  will  give  to  your 
Excellency  (the  Mmister  of  Relations)  another  indication  of  the 
funds  which  in  part  may  be  destined  to  this  measure,  which  is 
the  salvation  of  the  national  territory.  All  the  temporalities 
{temporalidadea)  of  the  missions  are  certain  property  which  be- 
long to  them  in  common,  and  in  which  the  missionaries  and  the 
religious  orders  upon  which  they  are  dependent  have  nothing 
more  than  the  charge  of  their  administration  by  commission 
from  the  Government." 

Neither  the  Mexican  nor  Spanish  Government  ever  hesitated 
to  exercise  its  absolute  control  in  the  disposition  of  the  mission 
lands,  whether  consisting  in  those  which  had  been  occupied 
merely  for  grazing,  cultivated  fields,  gardens,  orchards,  or 
otherwise;  nor  was  it  ever  pretended  that  the  Church  or  re- 
ligious orders  had  any  shadow  of  right  to  any  portion  of  them, 
although  it  was  sometimes  doubted  whether  those  which  were 
actually  occupied  by  the  missions  ought  not  to  be  considered  as 
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the  property  of  the  neophytes  and  Mexican  settlers.  Hence  in 
the  general  regulation  on  the  subject  of  colonization,  of  Novem- 
ber 21st,  1828,  Art.  17,  it  is  provided  that  **  In  those  territories 
Inhere  there  may  be  missions,  the  lands  which  these  occupy 
shall  not  be  coloni2»d  at  present,  and  until  it  be  resolved 
-whether  they  ought  to  be  considered  as  property  of  the  reduc- 
clones,  (missions)  of  Neophyte,  Catechumens,  Q,nd  Mexican  settlers ." 
This  temporary  suspense  was  removed  by  the  Act  of  Congress  of 
26th  November,  1833,  which  provides  that  "  the  Government 
is  empowered  to  take  all  the  measures  which  may  secure  the 
colonization,  and  to  carry  into  effect  the  secularization  of  the 
missions  of  Upper  and  Lower  California,  being  authorized  to 
this  effect,  to  use  in  the  manner  most  convenient  the  estates  of 
obras  pias  (the  piety  fund)  of  said  territories,  in  order  to  furnish 
resources  to  the  commission  and  families  who  are  now  in  this 
capital,  with  destination  thereto." 

The  Act  of  Congress  of  17th  of  August,  1833,  for  the  secular- 
ization of  the  Missions  of  Upper  and  Lower  Cahfomia,  although 
it  does  not  recognize  the  religious  missionaries  or  their  order, 
much  less  the  Church,  as  owning  anything  attached  to  the  mis- 
sions, very  distinctly  designates  and  limits,  in  articles  four,  five 
and  seven,  what  the  Government  was  authorized  to — ^but  which, 
BO  far  as  appears,  it  never  did — assign  to  the  newly  erected 
parishes. 

So,  then,  the  very  churches  which  had  served  the  missions, 
the  apartments  annexed  thereto,  and  the  mission  buildings,  were 
all  considered  as  subject  to  the  disposition  of  the  Government, 
and  by  its  authority  were  to  be  given,  some  to  the  use  of  the 
jjarish,  that  is,  to  the  Church,  which  now,  for  the  first  time, 
makes  her  appearance  in  these  matters,  and  the  rest  to  munici- 
jml  uses,  primary  schools,  and  workshops.  But  nemo  dot  quod 
^lon  habei. 

What,  then,  was  the  condition  of  the  vineyards,  or- 
(340]  chards,  and  lands,  *which  had  been  cultivated  by  the  com- 
mon labor  of  the  Lidians  ?  They  remained  at  the  diq)Osi- 
tion  of  the  Gt)vemment,  as  they  always  had  been  before.  They 
were  not  assigned  to  the  use  of  the  curate,  because  his  occupa- 
tion was  not  agricultural,  or  horticultural,  or  the  cultivation  of 
vineyards.  He  was  to  be  employed,  not  with  the  cares  of  busi- 
ness, but  with  the  care  of  souls. 

In  the  provisional  regulations  adopted  by  Figueroa,  9th  Au- 
gust, 1834,  for  carrying  into  effect  the  law  of  Congress,  it  is 
ordered  that  the  vineyards,  orchards  and  corn-fields  shall  be 
cultivated  by  the  Lidiajis  in  common,  which  for  the  present  re- 
mained undisposed  of,  till  the  resolution  of  the  Supreme  Gov- 
ernment. (Rockwell's  Sp.  and  Mex.  Law,  v.  I,  p.  458;  Jones' 
Eep.  16.)  It  is  unnecessary  to  notice  specifically  all  the  acts  of 
the  general  and  departmental  governments,  and  of  Congress, 
on  this  subject;  the  several  regulations  of  Figueroa,  of  Alva- 
rado,  of  Micheltorena,  and  Pio  Pico,  the  more  important  of  which 
will  l3e  found  at  length  in  Bockwell,  455-477,  and  referred  to, 
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substantially,  in  Jones'  Beport,  8-22,  proTing,  beyond  theslighi- 
cst  doubb,  tnat  neither  the  missionaiy  fathers  nor  the  Church 
ever  had  any  claim  to,  or  possession  of,  any  of  the  lands  of  the 
missions,  but  that  the  former  administered  them,  to  use  the 
very  words  of  Castanares,  above  cited,  '*by  a  commission  from 
the  Government;"  and,  as  Mr.  Jones  observes  in  his  Beport, 
p.  17,  that ''  all  the  tracts  of  land  pertinent  to  the  missions,  but 
not  directly  attached  to  the  mission  buildings,  were  (after  the 
secularization^  granted  as  any  other  lands  of  the  territoiy,  to 
the  Mexican  inhabitants  and  to  oolonists,  for  stock  farms  and 
tiUage." 

The  Acts  of  the  Departmental  Government  subsequent  to 
Micheltorena's  decree,  among  which  may  be  referred  to,  de- 
cree of  the  Departmental  Assembly  of  28th  May,  1845,  which 
provides  for  renting  some  of  the  missions;  Fio  Pico's  for 
the  sale  and  renting  of  the  missions;  decree  of  Departmental 
Assembly  of  3d  Apiil,  1846  (Bockwell,  271-876);  and  another 
decree  of  the  Deparhnental  Assembly  of  24th  August,  1844 
(which  will  be  found  in  the  archives),  passed  on  the  recommend- 
ation of  Micheltorena  himself,  providing  for  the  sale,  renting 
and  hypothecation  of  the  real  estate  and  cultivated  lands  of  all 
the  missions,  all  show  that  these  establishments,  with  their  vine- 
yards, orchards,  gardens,  buildings  and  appiurtenances,  were 
regarded  as  public  property;  and  in  no  public  act  will  it  be 
found  that  the  Church,  or  religious  orders,  or  the  clergy  were 
recognized  as  having  any  right  of  property  in  anything  appur- 
tenant to  them;  and  it  is  believed  that  no  instance  can  be  found 
in  which  any  existing  right  of  property  was  asserted  on  the  part 
of  the  Church  prior  to  the  American  occupation. 

On  reference  to  the  decree  of  24th  August,  1844,  in  the  records 
of  the  Sessions  of  that  period,  it  will  be  found  to  be  declared  in 
the  report  of  the  committee,  which  was,  as  is  stated,  approved 
with  absolute  unanimity,  that  the  missions  are  the  property  of 
the  nation,  and  the  Government  is  empowered  to  offer  for  sale, 
mortgage  or  lease,  all  fincm  raices  ^improved  real  estate),  and 
terre)i08  de  labor  (cultivated  lands)  of  the  missions  of  Upper 
California,  comprehendedin  the  distance  from  San  '''Diego  [341] 
to  Sonoma,  and  dispose  of  the  proceeds  for  the  expenses 
of  the  war,  which  was  anticipated  with  the  United  States,  paying 
first  the  debts  of  the  missions  in  preference.  This  excepts  no 
orchards,  vin^ards  or  gardens;  for  these  were  the  only  improved 
real  estate  and  cultivated  lands  that  belonged  to  the  missions, 
and  comprehended  all  that  was  valuable  on  which  money  could 
be  raised. 

So  by  the  decree  of  Pio  Pico  of  the  28th  October,  1845,  it  is 
ordered:  ''  Article  1.  There  will  be  sold  in  this  capital,  to  the 
highest  bidder,  the  Missions  of  San  Bafael,  Dolores,  Soledad, 
San  Miguel  and  La  Purissima,  which  are  abandoned  by  their 
neophytes."  [This  decree  was  made  after  due  proclamation, 
.made  as  provided  in  that  of  Mav  28,  1845.] 

*'  Ai'ticle  14.    The  renting  of  the  Missions  of  San  Diego,  San 
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Luis  Bey,  San  Gabriel,  San  Antonio,  Santa  Clara  and  San 
Jos6,  will  take  place  when  the  difficulties  shall  be  got  over 
which  at  present  exist  with  respect  to  the  debts  of  those  estab- 
lishments, and  then  the  government  will  inform  the  public,  and 
all  shall  be  done  agreeably  to  these  regulations."  The  Depart- 
mental Assembly  again,  in  a  decree  of  3d  August,  1846,  which 
as  evidence  of  iStie  light  in  which  the  subject  was  regarded,  is 
just  as  valuable  as  if  made  prior  to  the  raising  of  the  American 
Hag,  re-affirm  the  decree  of  28th  May,  1845,  and  expressly  rec- 
ognize and  sanction  what  the  Governor  had  done  on  the  sub- 
ject. 

Thus  it  will  be  seen  that  every  act  of  Government  from  the 
earliest  period,  not  excepting  the  decree  of  Micheltorena,  and 
the  alleged  order  of  Bustamente's  government,  of  17th  Novem- 
ber, 1840,  and  the  uniform  acquiescence  of  the  clergy,  go  to 
confirm  and  establish  beyond  any  room  for  cavil,  that  the  mis- 
sion lands  of  every  kind,  improved  and  unimproved,  gardens, 
orchards  and  vineyards,  and  the  buildings  too,  were  the  prop- 
erty of  the  nation,  subject  to  be  administered,  rented,  sold,  dis- 
tributed to  settlers,  or  otherwise  disposed  of  by  the  Government, 
in  conformity  with  the  laws;  and  moreover,  that  the  padres,  or 
the  secular  clergy,  or  the  church,  not  only  never  had,  nor  ever 
claimed  to  have,  any  property  in  them,  but  that  they  naver  had 
any  possession  of  them,  nor  of  an3rthing  pertaining  to  them;  or, 
to  express  this  conclusion  still  more  clearly,  in  the  very  words 
of  Castanares,  which  are  only  a  reiteration  of  those  of  the 
learned  Junta  before  cited,  that  '^the  missionaries  or  the  relig- 
ious orders  upon  which  they  depend,  had  nothing  more  than 
the  charge  of  their  administration  by  conmiission  from  the  Gov- 
ernment/'   (See  Collection  of  his  Official  Documents,  p.  35.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het^ 
DENFELDT.    Mr.  Chief  Justice  Mubbay  concurred. 

The  plaintiff,  who  is4he  pastor  of  the  Catholic  church  in 
Santa  Clara,  sues  for  the  possession  of  a  piece  of  land  known 
as  the  '^  Orchard,"  which  belonged  to  the  former  Mission  of 
Santa  Clara;  claiming  that  the  mission  lands  were  church  prop- 
erty, and  that  by  the  rules  of  the  church,  he  is  the  administra- 
tor of  the  temporalities  of  that  particular  church  and  mission. 

Much  discussion  has  taken  place  upon  the  questions  of 
[342]    the  right  of  '^'the  Church,  under  the  Spanish  and  Mexi- 
can systems,  to  take  property,  and  the  right  of  the 
plaintiff  to  succeed;  but  the  opinion  to  which  I  have  arrived, 
renders  it  unnecessary  to  consider  them. 

According  to  all  the  Spanish  and  Mexican  authorities,  (which 
have  been  well  collated  in  the  respondent's  argument,)  the  mis- 
sions were  political  establishments,  and  in  no  manner  con- 
nected with  the  Church.  The  fact  that  monks  or  priests  were  at 
the  head  of  these  institutions,  proves  nothing  in  favor  of  the 
claim  of  the  Church  to  universal  ownership  of  the  property.  It 
is  here  unnecessary  to  determine  in  what  manner,  or  by  what 
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form  of  convejance,  the  Church,  as  a  political  or  corporate 
body,  could  validly  acquire  title.  It  is  sufficient  that  there 
must  have  been  some  mode,  so  as  to  take  the  right  out  of  Uie 
Government,  or  individual,  and  vest  it  in  the  Church,  and  cer^- 
tainly  nothing  of  the  kind  is  here  shown  to  have  existed. 

If  it  be  relied  on  that  a  priest  or  monk  had  government 
and  control  of  the  mission,  the  answer  is  simply  that  they  were 
the  civil  governors;  and  although  they  combined  with  the 
power  of  civil  government  the  functions  of  spiritual  fathers, 
this  was  only  the  more  effectually  to  carry  out  one  of  the 
objects  of  those  establishments,  which  was,  to  convert  and 
Christianize  the  Indians.  And  it  appears  fully,  from  all  the  in* 
vestigations  made  into  the  Spanish  and  Mexican  polity  in  refer- 
ence to  missions,  that  neither  the  missions  nor  the  priests  of 
the  missions,  were  incorporated  into  the  general  body  of  the 
Church,  nor  were,  in  any  respect,  under  &e  control  or  direc- 
tion of  its  diocesan  ecclesiastics,  whose  rule  was  absolute  over 
all  their  inferiors.  On  the  contrary,  the  mission  establishments 
arose  directly  from  the  action  and  authority  of  the  government 
of  the  country;  laws  and  regulations  were  made  for  them  by 
its  legislative  authority,  without  referring  to,  or  consulting  the 
authority  of  the  Church;  the  lands  settled  by  them  were  not 
conveyed  to  any  one,  neither  to  priest  nor  neophyte,  but  re- 
mained the  property  of  the  governments;  and  there  is  not  a 
word  in  all  the  decrees  and  acts  of  the  government,  which 
would  even  show  that  the  church  building,  devoted  to  worship 
^one,  ever  became  the  jproperty  of  the  church  corporate,  until 
the  decree  of  secularization  of  1833. 

It  is  urged  by  appellant,  that  that  decree  was  suspended  by  a 
subsequent  one,  and  consequently  was  never  applied  to  the 
missions  of  California.  In  that  case,  as  the  Church  had  no 
rights  in  the  mission  before  the  decree  of  1833,  it  remains  with- 
out any,  because  it  was  only  by  that  decree,  if  at  all,  that  any 
rights  were  given  it;  on  the  other  hand,  if  it  claims  to  take  by 
virtue  of  that  decree,  the  limitations  contained  in  it  would  not 
entitle  the  Church  to  the  property  sued  for  in  this  action. 

Our  conclusion  is,  that  the  plaintiff  has  no  rights  to  the  prop- 
erty in  question,  and  therefore  the  judgment  of  the  Court  below 
is  affirmed^ 


♦DAYIDSON  V.  GORHAM.*  [343] 

.TsflsEL,  SaxiB  A2n>  Rbqistbt  ov. — A  sale  of  a  yessel  of  the  United  States,  at 
sea,  forfeits  her  national  character,  unless  the  new  owner  pursues  all 
the  re<|uiRites  of  the  law  to  obtain  a  new  registry  within  fiye  days  after 
her  arrival  in  a  port  of  the  United  States. 

Idbx. — ^Where  the  new  owner  under  such  a  sale  mortgaged  the  vessel  while 
still  at  sea,  neither  the  bill  of  sale  nor  the  mortgage  being  registered  at 
the  port  of  departure  where  the  vessel  was  registered:  neldy  that  the 
mor^ge  was  good  against  attaching  creditors  of  the  new  owner,  who 
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levied  Immediately  on  her  arrival,  neither  party  taking  tne  requisite 
stepx  to  obtain  a  new  registry;  as  the  vessel  had  lost  her  national  char- 
acter, and  was  therefore  not  sabject  to  the  provisions  of  the  law  requir- 
ing the  registry  of  sales  and  mortgages. 

Idxx.— National  Cbabactkb  kot  Avfxctsd. — The  recistry  of  the  bill  of 
sale  and  mortgage  at  the  expected  port  of  arrival  Before  her  arrival,  U 
aeems,  in  no  way  affeots  the  queation  of  the  national  character  of  the 
Vessel. 

Idxm. — BxoisTBATiON  OF,  KOT  CoscFULBOBT. — ^Ths  rc^stration  of  vessels  is 
not  compulsory  npon  their  owners,  it  being  a  privilege  and  advantage, 
of  which  they  may  or  may  not  avail  themselves,  as  they  choose. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  actios  brought  by  Benjamin  Davidson  against 
William  B.  Gorham,  for  unlawfiiUj  seizing  and  detaining  the 
steam-tug  Underwriter  from  the  plaintiff,  who  alleges  himself  to 
be  the  owner  and  entitled  to  the  possession  of  said  vessel.  The 
defendant  justifies  the  seizure  under  a  writ  of  attachment  di- 
rected to  him  as  the  sheriff  of  San  Francisco  County,  issued  out 
of  the  Superior  Court  of  the  City  of  San  Francisco,  on  the  13th 
of  November,  1854,  in  an  action  brought  by  Edward  Gilson 
against  the  California  Lumber  Manufacturing  Company  and 
Henry  Meiggs. 

It  appears  from  the  record  that  the  Underwriter  was,  on  the 
12th  of  July,  1854,  a  vessel  of  the  United  States,  duly  registered 
at  the  port  of  Philadelphia,  and  the  property  of  S.  T.  Williams, 
a  citizen  of  the  United  States;  that  on  the  19th  of  July,  1854, 
and  while  the  Underwriter  was  at  sea,  on  her  voyage  from  the 

Eort  of  Philadelphia  to  the  port  of  San  Francisco,  Williams  sold 
er  to  Henry  Meiggs,  of  San  Francisco,  by  a  bill  of  sale  prop- 
erly executed,  which  was  received  for  registry  at  the  Custom 
House,  San  Francisco,  August  23, 1854;  Uiat  Henry  Meiggs,  on 
the  8th  of  September^  1854,  mortgaged  the  vessel  to  Alfred 
Godeffroy  for  the  sum  of  $70,000  wiUi  interest  at  three  per  cent, 
per  month,  which  mortgage  was  on  the  same  day  registered  in 
the  Custom  House,  San  Francisco;  that  on  the  6th  of  October, 
1854,  Godeffroy  assigned  the  mortgage  to  the  plaintiff,  and  the 
assignment  was  registered  on  the  next  day  in  the  Custom  House, 
San  Francisco.  The  vessel  arrived  in  San  Francisco  in  Novem- 
ber, 1854,  when  she  was  immediately  seized  by  the  defendants 
under  the  attachment.  None  of  the  parties  interested  took  any 
steps  to  procure  a  new  registry  within  five  days  after  her  arrival. 
On  the  trial  of  the  cause,  the  jury,  under  the  instructions  of  the 
Court  to  find  for  the  plaintiff  for  the  value  of  the  ship,  foimd  a 
verdict  for  the  plaintiff  for  the  sum  of  $85,000.  On  mo- 
[344]  tion  '''of  defendant's  attorney  the  Court  below  granted  a 
new  trial,  from  which  order  the  plaintiff  appealed. 

C.  H.  S.  WUliams,  M,  8.  Latham  and  C.  T.  Emmett,  for  Ap- 
pellant. 

1,  The  mortgage  of  a  chattel  vests  in  the  mortgagee  the  gen- 
eral property.    Hence  ho  may,  in  virtue  of  his  title,  maintain  an 
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action  for  the  value  against  a  "wrongful  taker.  (Woodruff  v. 
Halsey,  8  Pickering  Bep.  333;  BrackeU  v.  BuUard,  12  Metcalf 
Eep.  308;  Codman  v.  Freeman,  3  Gushing  Eep.  306;  Story  on 
Bailments,  Sec.  287;  1  Chitty  on  Pleading,  61,  Sec.  168;  Butler 
V.  MiUer,  1  Comstock  Bep.  496;  Cutler  v.  Copeland,  6  Shepley 
Eep.  127;  Case  v.  Winship,  4  Blackford  Bep.  425;  Pomeroy  v.' 
Smllh,  17  Pickering  Eep.  85;  Sims  y.  Cavfietd,  2  Alabama  Bep. 
555;  4  Kent  Com.  138, 154, 164.) 

2.  When  a  vessel  is  mortgaged  while  at  sea,  and  the  mort- 
gagee takes  possession  as  soon  as  may  be  after  her  arrival,  such 
possession  relates  back  to  the  time  of  the  mortgage  so  as  to 
overreach  intervening  creditors.  (Joy  v.  Sears,  9  Pickering  Eep. 
4;  Putnam  v.  Duich,  8  Massachusetts  Bep.  287;  Coote  on  Mort- 
gages, 256,  marginal  note  A.) 

3.  From  the  time  the  master  of  the  Underwriter  received 
notice  of  the  transfer  to  the  appellant  he  became  the  agent  of, 
and  held  possession  for  the  appellant.  Such  possession  is  suf- 
ficient to  enable  the  appellant  to  maintain  this  action.  (Brinley 
V.  Spring,  7  Oreenleaf  Ilep.  241.) 

4.  Hence  it  follows  that  the  taking  under  an  attachment 
agaiuRt  the  mortgagor  was  tortious.    Authorities  above  cited. 

5.  The  fact  that  the  mortgage  is  not  recorded  in  the  port  of 
Philadelphia  is  no  bar  to  his  recovery. 

The  Act  of  Congress  of  July  29,  1850,  deals  only  with  vessels 
of  the  United  States. 

The  transfer  from  Williams  to  Meiggs  destroyed  the  registry 
obtained  by  Williams.  The  Underwiter  from  tiiat  time  ceased 
to  be  a  vessel  of  the  United  States.  (Act  of  Dec.  31,  1792,  Sec. 
14;  1  U.  S.  Stat,  at  Large,  294.)  Hence  she  does  not  fall  within 
the  terms  of  the  Act  of  July  29,  1850.) 

But  the  latter  Act  is  not  warranted  by  the  Constitution  of  the 
U.  S.  It  is  claimed  to  be  passed  in  virtue  of  the  power  to  regu- 
late commerce.  This  power  to  regulate  commerce  means  a  power 
to  regulate  commercial  intercourse.  Nearly  every  species  of  per- 
sonal property  may  be  used  as  agents  or  vehicles  of  commercial 
intercoui-se.  Such  use  may  be  regulated  by  Congress.  But  the 
mere  question  of  property  or  dominion  in  the  chattel  can  have 
no  inmience  on  the  rules  governing  its  use,  and  cannot,  in  any 
view,  become  material  in  carrying  out  the  power  to  regulate 
commerce,  etc. 

Because  the  commercial  regulations  of  the  United  States  are 
and  must  be  general,  consequently,  whether  the  mere  property 
is  in  A.  or  B.,  or  whether  ^nsf erred  from  A.  to  B.  by  bill  of 
sale,  or  mere  delivery,  is  totally  immaterial,  since  in 
either  case  the  use  of  the  chattel  is  '^'equally  subject  to  [345] 
the  commercial  regulations  of  the  Federal  Government. 

This  Act  does  not  purport  to  be  a  regulation  of  commerce. 
It  deals  in  tenns,  and  only  with  the  question  of  property  and 
its  mode  of  transfer.  It  is  a  statute  of  frauds,  intended  to 
protect  creditors,  subsequent  purchasers,  etc.  Congress  has 
no  such  power. 
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6.  The  yerdict  is  warranted  bj  the  law  and  the  facts  of  the 
case. 

t/b.  O,  Baldwin  and  0.  L,  Shafler,  for  Respondent. 

The  order  granting  a  new  trial  was  proper,  for — 

I.  The  steamer  was  a  "  vessel  of  the  United  States,"  being  reg- 
istered at  the  port  of  New  York,  and  the  mortgage  was  not 
recorded  there  at  the  date  of  the  attachment,  as  required  by  the 
Act  of  Congress  of  1850;  and  no  actual  notice  was  proved;  and 
it  further  appeared  that  Gilson  was  a  creditor  of  Meiggs,  the 
mortgagor.  (Brown  v.  Banks,  11  Mass.  168;  Fierce  v.  liice,  1 
Pick.  167;  Coffin  v.  Bayi  1  Met.  212;  Stoioe  v.  Measerve,  13  N. 
H.  49.) 

The  Act  of  Congress  is  constiiutional.  The  power  is  found 
in  the  clause  relating  to  the  regulation  of  commerce.  Words 
are  to  be  rendered  in  the  full  sense  of  the  terms — subject  to  no 
limitations  but  those  which  may  be  imposed  by  the  context,  the 
subject-matter,  and  necessity.  The  strong  presumption  is  always 
in  favor  of  the  validity  of  the  statute.  (FletcJier  v.  Fecky  6 
Crouch,  87.) 

All  the  ordinary  and  iippropriate  modes  of  executing  an  ex- 
press power,  are  to  be  deemed  part  of  the  power.  (Stoiy's 
Com.,  Sec.  19G.) 

Commerce  includes  traffic,  intercourse,  and  navigation.  Navi- 
gation includes  ships  and  shipping.  (Gibbons  v.  Ogden,  9 
Wheaton,  189;  Cooley  v.  The  Board  of  Wardens,  12  How.  299.) 

It  is  admitted  that  ships  may  be  regulated  in  all  their  rela- 
tions to  commerce;  and  it  is  apparent  &at  the  modes  of  trans- 
ferring them,  and  a  public  registration  of  all  title  deeds  to  them, 
are  matters  having  a  most  intimate  and  important  connection 
with  commerce  and  its  ends.  (Hugh^  v.  Morris^  12  Law  and 
Eq.,  249,  note  295  and  297.) 

As  ships  belong  to  commerce,  and  as  the  power  over  com- 
merce is  not  limited,  the  kind  and  degree  of  regulation  lies 
solely  in  the  discretion  of  Congress.  Congress  may  even  **  reg- 
ulate commerce  for  other  than  commercial  ends,"  and  did  so  in 
case  of  the  embargo.  (Story's  Com.,  sees.  522,  523,  527,  531.) 
The  modes  in  which  Congress  has  ''regulated  commerce"  with 
the  Indian  tribes,  illustrates  the  same  doctrine.  (U.  S.  Laws, 
vol.  1,  pp.  137  and  329.) 

Again,  the  power  to  regulate  commerce  extends  to  all  sub- 
jects of  admiralty  and  maritime  jurisdiction,  and  a  mortgage 
of  a  ship  is  a  maritime  contract.  (2  Stoiy,  C.  C.  Bep.  45G; 
The  hark  Cheesan,  Benedict's  Admiralty,  sees.  212,  213,  214, 
263,  264,  265;  De  Louis  v.  BoU  et  al,  2  Gal.  399.)  The  power 
is  exclusive.  (Gibbons  v.  Ogden,  9  Wheat.  189.)  Certainly  so 
when  it  has  been  exercised. 

n.  A  new  trial  was  properly  granted,  for  the  reason  that  the 

plaintiff  did  not  establish  a  right  to  recover  under  \he 

[346]    laws  of  this  State.     The  "^only  title  of  plaintiff  was  that 

of  a  mortgage,  and  he  did  not  prove,  or  introduce  evi- 
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dence  tending  to  proye,  a  mortgage,  in  the  full  legal  sense  of 
that  term. 

A  debt  is  essential  te  a  mortgage,  and — 

1.  There  was  no  proof  that  a  debt  ever  existed,  aside  from 
the  recital,  and  that  is  no  evidence,  except  as  between  the  par- 
ties. (G.  Ev.  Sec.  23,  note;  Richardson  v.  Kimball,  28  Maine, 
470;  Chewning  v.  Proctor,  2  McCord,  11,  14;  Sackett  v.  Sackett, 
7  Wend.  94;  BandaU  v.  Davis,  18  John.  7,  11,  12.) 

2.  No  proof  that  the  debt  subsisted  at  the  date  of  the  attach- 
ment.    (BandaU  v.   Davis,  18  John.   11;  Langdon  v.  ,  9 

Wend.  84;  EdgiU  v.  Stamfords,  3  Vt.  204;  De  Wolfy.  Harris,  4 
Mason,  519.) 

III.  The  new  trial  was  properly  granted,  for  the  instruction 
that  the  plaintiff  could  recover  the  value  of  the  ship,  was  erro- 
neous. (Forbes  v.  Parker,  16  Pick.  462,  466;  Sedgwick  on 
Damages,  506,  507;  Spoor  v.  JSoUand,  8  Wend.  445;  White  v. 
Webb,  15  Conn.  502.) 

rV.  Plaintiff  could  not  recover  at  all  before  sale  of  eqmty  of 
redemption.    (Fugate  v.  Clarkson,  2  B.  Monroe.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey* 
DENFELDT.    Mr.  Justicc  Tebby  coucurrcd. 

The  Act  of  Congress  of  July  29,  1850,  "to  provide  for 
recording  the  conveyances  of  vessels,"  enacts  "that  no  bill  of 
Bale,  mortgage,  hyjpothecation  or  conveyance  of  any  vessel  of 
the  United  States  shall  be  valid  against  any  person  other  than 
the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons 
having  actual  notice  thereof,  unless  such  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance  be  recorded  in  the  office  of  the 
collector  of  the  customs  where  such  vessel  is  registered  or  en- 
roUed." 

The  term,  "  vessel  of  the  United  States,"  is  made  by  the 
Begistry  Act  of  Congress  of  1792,  a  legal  technical  term,  and 
by  that  Act  and  the  subsequent  amendatory  Act  of  March, 
1803,  the  requisites  are  expressly  laid  down,  which  entitle  a  ves- 
sel to  that  national  designation.  The  three  acte  referred  to  are 
all  in  derogation  of  the  common  law,  and  the  rule  must  be 
applied  which  requires  a  strict  construction. 

By  the  Registry  Act  of  1792,  those  vessels  which  shall  be 
registered  pursuant  to  the  Act,  and  no  others,  "shall  be  denom- 
inated and  deemed  ships  or  vessels  of  the  United  States." 

By  the  second  section  of  the  same  Act,  no  ships  or  vessels  are 
entitled  to  registry  unless  belonging  wholly  to  a  citizen  or  citi- 
zens of  the  United  States,  and  by  subsequent  sections  of  the 
same  Act,  the  sale  of  a  registered  vessel  to  a  foreigner  deprives 
her  of  the  right  of  registration;  and  consequently  of  her  privi- 
leges as  a  "vessel  of  Uie  United  States." 

The  sale  likewise  to  a  citizen  requires  the  vessel  to  be  regis- 
tered anew,  and  a  failure  to  do  so  forfeits  her  national  character. 

It  will  thus  appear  that  the  rules  of  action,  prescribed  in  the 
Acts  referred  to,  are  very  strict,  and  everything  necessary  to  con- 
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[347]    stitnte  a  "  ves-*Bel  of  the  United  States/'  ia  required  to 
appear  affirmatively,  and  for  this  purpose  the  Act  requires 
the  oath  of  the  interested  party. 

It  appears  from  the  facts  in  this  case  that  the  steamer  ITnder- 
-writer  was,  on  the  12th  of  July,  1854,  a  ''vessel  of  the  United 
States/'  duly  registered  at  the  port  of  Philadelphia,  and  the 
property  of  one  Williams,  a  citizen  of  the  United  States.  On 
the  19th  of  July,  1854,  while  the  Underwriter  was  at  sea,  on  a 
voyage  from  the  port  of  registry  to  the  port  of  San  Francisco, 
she  was  sold  by  her  owner  to  Ueniy  Meiggs,  of  San  Francisco, 
California,  and  a  bill  of  sale  was  properly  executed.  While  the 
vessel  was  yet  at  sea  she  was  moiiigaged  by  Meiggs  to  one 
Godeffiroy,  and  the  mortgage  assigned  by  Godefltoy  to  David- 
son, the  plaintiff.  All  of  these  instruments  were  recorded  in 
the  Custom  House  of  San  Francisco,  but  not  in  the  Custom 
House  at  Philadelphia,  where  the  vessel  was  registered. 

It  is  now  insisted  that  the  mortgage  is  void  against  an  attach- 
ing  creditor  of  Meiggs,  under  and  by  virtue  of  the  Act  of  1850, 
heretofore  cited. 

Now,  to  maintain  the  affirmative  of  this  proposition,  it  is  ab- 
solutely neoessaiy  to  show  that  the  vessel  in  controversy  was  a 
"vessel  of  the  United  States,"  within  the  meaning  of  the  regis- 
tration Acts  of  Congress  at  the  time  of  her  seizure,  and  to  do 
this  it  is  necessary  to  show  affirmatively  eveiy  incident  which 
entitles  her  to  that  privilege,  or  to  show  as  much  as  would,  un- 
der the  Acts  referred  to,  entitle  her  to  a  new  register. 

That  she  was  registered  in  Philadelphia  does  not  help  her  to 
the  position  of  a  national  vessel,  because  a  few  days  after  leav- 
ing that  port  she  was  sold  to  another  person.  The  Act  of  1803 
would  give  her  still  the  character  of  a  "vessel  of  the  United 
States,"  until  her  first  arrival  in  the  United  States  thereafter^ 
provided  she  was  sold  to  a  citizen  or  citizens  of  the  United 
States.  But  therein  consists  the  difficulty  of  the  respondent's 
case.  It  is  nowhere  shown  that  Meiggs,  the  purchaser,  was  n 
citizen  of  the  United  States;  nor  does  it  appear,  except  by  the 
recitals  in  the  various  instruments  of  conveyance,  that  he  was  a 
resident  of  the  United  States,  and  these  recitals  would  be  no 
proof  of  that  fact;  much  less  would  they  prove  his  citizenship. 
The  case,  therefore,  as  it  stands,  does  not  show  that  Meiggs 
would  be  entitled  to  a  register;  and,  consequently,  in  the  ab- 
sence of  the  fact  that  he  was  a  citizen,  the  vessel  had  lost  its 
national  character  from  the  time  of  the  sale  by  Williams. 

Furthermore,  the  registration  of  vessels  is  not  compulsory 
upon  their  owners.  It  is  a  privilege  and  advantage  which  the 
law  offers  to  them,  but  of  which  they  may  or  may  not  avail 
themselves,  as  they  choose.  It  was,  therefore,  optional  with 
Meiggs  (if  he  was  a  citizen)  to  take  out  a  new  register  within 
the  five  days  allowed  after  the  arrival  of  the  vessel  in  San  Fran- 
cisco. The  only  thing  which  the  law  required  of  him,  was  to 
deliver  up  the  first  cei^ificate,  and  this  he  was  obliged  to  do 
under  a  penalty,  whether  he  registered  anew  or  not. 
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By  ihe  Act  of  1792,  the  sale  of  a  yessel,  even  to  a 
citizen,  took  away  ♦her  right  to  be  deemed  a  "vessel  of  [348] 
the  United  States,"  and  no  provision  was  made  to  con* 
tinue  her  national  character  and  privileges  when  she  happened 
to  be  at  sea  at  the  time  of  the  sale.  But  the  additional  Act  of 
1803  was  intended  to  cure  this  defect,  and  in  case  of  such  a  sale 
it  gave  to  the  vessel  her  national  character  upon  her  first  ar- 
rival, after  the  sale,  into  the  United  States;  provided,  that  the 
new  owner  should  pursue  all  the  requisities  of  the  law  for  the 
purpose  of  obtaining  a  registration  within  five  days  after  her  ar- 
rival. This  proviso,  of  course,  qualifies  the  new  right  or  priv- 
ilege given  by  the  Act,  which  is  dependent  upon  it,  and  unless 
the  requisitions  of  the  proviso  are  followed  strictly,  the  new 
right  does  not  accrue;  and  the  vessel  remains  in  the  same  con- 
dition as  if  the  Act  of  1803  had  not  been  the  law;  or,  in  other 
words,  she  is  left  to  her  condition  under  the  Act  of  1792,  which, 
in  this  case,  forfeits  her  privileges  as  a  ''vessel  of  the  United 
States,"  from  the  time  of  her  sale;  for  there  is  nothing  to  show 
tiiat  either  Meiggs,  or  any  one  on  his  behalf,  availed  himself  of 
the  proviso  of  -tiie  Act  of  1803,  in  which  event  alone,  as  I  have 
shown,  would  the  new  provision  of  that  law  take  the  vessel  from 
under  the  rule  of  the  Act  of  1792. 

From  thes^  views  it  follows,  that  at  the  time  of  the  seizure  of 
the  Underwriter,  by  the  defendant,  as  sheriff,  she  was  not  a 
''vessel  of  the  United  States,"  within  the  meaning  of  either  of 
the  Acts  which  I  have  referred  to.  That  consequently  it  was 
not  incumbent^upon  the  mortgagee  to  record  his  mortgage  at 
the  port  of  Philadelphia,  in  order  to  hold  a  valid  lien  against 
all  persons,  because  the  property  mortgaged  is  not  withm  the 
description  and  meaning  of  Uie  Act  of  1850,  and,  therefore,  the 
plaintiff's  right  to  recover, 'being  established  by  the  record,  be- 
yond doubt,  the  order  for  a  new  trial  must  be  reversed,  and  the 
judgment  of  the  Court  below,  in  favor  of  the  plaintiff,  must 
stand  afiirmed. 


CONNELLY  v.  PECK  kt  al. 

•AsnomcBiiT  of  Bond  fob  Titlk. — The  transfer  of  a  bond  for  title  to  land 
upon  a  promise  by  the  assignee  to  pay  a  certain  debt  of  the  assignor, 
binds  the  assignee  to  perform  the  trust,  and  the  obligation  to  pay  the 
debt  is  not  affected  by  any  misrepresentations  made  by  the  assignor  to 
the  assignee,  becaase  the  rights  of  the  creditor  luider  the  transfer  had 
already  Tested. 

Idkm.— Obliqatzoh  of  AssxaNRR.— Nor  is  the  obligation  of  the  assignee  af- 
fected by  the  fact  that  the  land  was  partnership  property  of  the  assignor 
and  assignee,  where  it  was  not  so  held  oat  to  the  world,  and  where  the 
partnership  was  unknown  to  the  creditor. 

AsaioKMKVT  TO  AoRNT  AS  TBUSTBX.—And  where  the  assignee  was  a  com- 
mercial firm,  and  the  assignment  was  made  to  an  agent  acting  as  the 
trustee  of  the  firm,  and  the  agent  obtained  from  the  obligor  in  the  bond 
a  deed  for  the  land  to  the  members  of  the  firm,  and  sobsequently  the 
firm  sold  the  land  to  their  snecesson  in  business,  constitating  a  new 
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firm,  of  which  some  of  the  old  firm  were  members:  Sdd,  that  the  pur- 
chasers are  chargeable  with  notioe  of  the  trust. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

[349]  '''This  cause  was  before  the  Supreme  Court  in  1853, 
when  the  decree  entered  in  the  Court  below  was  re- 
versed, and  it  was  ordered  that  the  plaintiff  be  allowed  to 
amend  his  bill,  or  file  a  supplemental  bill,  on  the  ground  that 
he  was  entitled  to  relief  upon  his-  proofs,  idthough  they  did  not 
sustain  the  allegations  of  the  bill.  The  case  is  fully  repoii;ed  in 
8  Cal.  75. 

The  plaintiff  thereupon  filed  a  supplemental  bill  in  the  Court 
below,  averring  that  the  defendants,  Sylvester  F.  Peck  and  A. 
B.  Beading,  were  partners  in  business  in  Yicksburg,  Miss.,  un- 
der the  ^rm  name  of  Beading  &  Feck;  and  that  the  defendants, 
Bobert  McDowell  and  John  A.  Peck,  were  partners  in  New 
Orleans,  under  the  fiom  name  of  McDowell  &  Peck;  that 
the  two  firms  engaged  in  a  joint  adventure  of  shipping  houses 
and  lumber  to  California,  and  that  S.  F.  Peck  came  to  Califor- 
nia in  1850  and  took  charge  of  the  houses  and  lumber  so  sliip- 
ped  as  the  ostensible  owner;  that  in  August,  1850,  he  obtained 
in  his  own  name  from  C.  M.  Weber  a  bond  for  a  ^ecd  for  a  lot 
of  land  in  Stockton,  under  which  he  went  into  possession,  and 
proceeded  to  erect  a  building  thereon,  under  the  superintendence 
of  the  defendant  John  McNish,  out  of  some  of  the  lumber  so 
shipped.  That  the  plaintiff  recovered  a  judgment,  as  alleged  in 
the  original  complaint,  against  S.  F.  Peck  for  money  loaned  by 
plaintiff  on  account  of  the  said  joint  adventure,  which  ostensibly 
belonged  to  S.  F.  Peck  alone,  the  interest  of  John  A.  Peck,  of 
Beadmg,  and  of  B.  McDowell  being  unknown  to  plaintiff  until 
after  the  filing  of  the  original  complaint  in  this  action;  that 
neither  McDowell  &  Peck,  nor  McDowell,  Mills  &  Co. ,  (the  suc- 
cessors of  McDowell  &  Peck,)  paid  any  new  consideration  for  or 
on  account  of  the  conveyance  to  them  of  the  legal  title  to  the 
land — the  sole  pretended  consideration  being  an  alleged  balance 
due  by  S.  F.  Peck  to  McDowell  &  Peck,  on  account  of  the  joint 
adventure,  and  the  succession  of  McDowell,  Mills  &  Co.  to  the 
firm  of  McDowell  &  Peck.  [This  conveyance,  as  alleged  in  the 
original  complaint,  was  made  by  Weber,  after  payment  of  the 
whole  purchase-money,  to  McDowell  &  Peck,  and  by  them 
transferred  to  McDowell,  Mills  &  Co.]  That  on  December  11th, 
1850,  S.  F.  Peck  assigned  the  bond  of  Weber  to  the  defendant 
John  McNish,  as  trustee  of  McDowell  &  Peck,  in  trust,  to  ]}aLj 
out  of  the  property  assigned,  first,  the  mechanics'  liens,  and 
second,  the  plaintiff  the  amount  due  for  money  loaned,  the  res- 
idue to  be  paid  to  McDowell  &  Peck;  which  McNish  promised 
to  do;  that  at  the  time  of  the  execution  of  the  deed  from  Weber 
to  McDowell  &  Peck,  and  of  their  deed  to  McDowell,  Mills  & 
Co.,  there  had  been  no  dissolution  of  the  special  partnership  as 
to  said  adventure,  nor  any  settlement  of  accounts  between  them. 
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[The  deed  from  Weber  to  McDowell  &  Peck,  was  made  after 
the  assignment  of  S.  F.  Peck  to  McNish,  and  was  procured  by 
McNish,  as  charged  in  the  original  bill,  and  as  appears  from 
the  evidence.]  The  sap]3lemental  bill  prays  that  the  property 
may  be  decreed  to  be  subject  to  the  trust,  and  be  sold,  and  the 
proceeds  applied  to  the  payment  of  plaintiff's  claim.  The 
original  bill  avers  that  the  plaintiff  had  obtained  a  judg- 
ment against  *S.  F.  Peck  for  the  amount  due  him,  under  [350] 
which  the  lot  had  been  sold  in  execution  and  bought  by 
the  plaintiff,  the  levy  being  prior  to  the  recording  the  deeds  of 
Weber  to  McDowell  &  Peck,  and  of  McDowell  &  Peck,  to  Mc- 
Dowell, Mills  &  Co.  The  defendants  demurred  to  the  amended 
bill.  The  demurrer  was  overruled;  whereupon  it  was  stipulated 
between  the  parties  that  the  original  answers  of  the  defendants 
stand  as  the  answers  to  the  supplemental  bill,  and  the  case  be 
submitted  on  the  evidence  offered  at  the  former  trial.  The  de- 
fense is  in  substance,  that  the  land  was  bought  with  the  part- 
nership funds  of  McDowell  &  Peck,  and  was  piurtnership  prop- 
erty, and  that  McDowell  &  Peck  paid  the  whole  amotmt  thereof, 
through  McNish,  directly  to  Weber,  and  obtained  the  deed  of 
the  lot  in  their  own  name;  that  McDowell  &  Peck  conveyed  the 
same  through  McNish,  their  agent,  to  McDowell,  Mills  &  Co., 
for  a  valuable  consideration;  and  that  Beading  &  Peck  are 
largely  indebted  to  McDowell,  Mills  &  Co.  on  account  of  tne 
joint  adventure,  and  that  the  lot  is  insufficient  to  pay  the  same. 

The  evidence  offered,  which  will  be  found  fully  set  forth  in 
the  former  report  of  iliis  case,  shows  that  McNish  took  the 
assignment  from  S.  F.  Peck  in  1850,  at  which  time,  as  S.  F. 
Peck  deposes,  the  instalments  of  the  purchase-money  then  due, 
had  been  paid  by  S.  F.  Peck;  that  McNish  promised  S.  F.  Peck 
to  pay,  firat,  the  mechanics  for  building  on  the  lot,  and  sec- 
ondly, to  pay  the  plaintiff  for  money  boirowed  of  him  for  the 
use  of  the  company  and  other  purposes  specified,  the  balance  to 
go  to  McDowell  &  Peck.  McNish  testifies  that  the  promise  was 
obtained  from  him  under  a  misrepresentation  made  by  S.  F. 
Peck,  b^  which  McNish  was  induced  to  believe  that  the  plaintiff 
had  a  judgment  against  each  of  the  parties  in  the  concern. 
McNish  also  deposes  that  he  paid  the  whole  amount  of  the  pur- 
chase-money to  Weber  from  the  fimds  of  McDowell  &  Peck  in 
his  hands.  It  was  also  proved  that  the  deed  of  Weber  to  Mc- 
Dowell &  Peck,  and  their  deed  to  McDowell,  Mills  &  Co.,  were 
both  executed  before,  but  not  delivered  till  after,  the  levy  on 
the  lot  under  plaintiff 's  judgment,  under  which  plaintiff  bought. 

The  cause  was  tried  before  the  Court — a  jury  being  waived. 
The  finding  of  the  Court  is  that  the  promise  of  McNish  was 
obtained  by  misrepresentations  of  S.  F.  Peck.  That  the  trans- 
fer from  S.  F.  Peck  to  McNish,  as  well  as  the  deeds  from  Weber 
to  McDowell  &  Peck,  and  from  them  to  McDoweU,  Mills  &  Co., 
were  made  prior  to  the  levy  under  plaintiff's  judgment,  under 
which  plaintiff  bought  the  lot;  and  that  McDowell,  Mills  &  Co. 
are  the  successors  of  McDowell  &  Peck;  and  the  conclusion  of 
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the  Court  upon  the  findiDg  is,  that  S.  F.  Peck  had  no  interest, 
legal  or  equitable,  in  the  lot  at  the  time  of  the  leTj*  of  the  plaint- 
iff's  judgment,  and  that  the  other  defendants,  McDowell,  Mills 
&  Co.,  prior  to  the  levy,  and  prior  to  any  Hen  of  the  phiintiff 
under  his  judgment,  had  acquired  the  whole  legal  and  equitable 
title  to  the  land,  and  that  the  plaintiff  acquired  no  right  or  title 
thereto  under  the  sheriff's  deed,  whereupon  the  Court  entered 

a  decree  for  the  defendants.    Plaintiff  appealed. 
[351       *E.  W,  F.  Sloan,  for  Appellant. 

S.  F.  Peck  went  into  possession  of  the  lot  of  land  un- 
der a  written  contract  of  bargain  and  sale,  and  the  purchase- 
money  had  all  been  paid  anterior  to  the  recoYexy  of  the  judg- 
ment in  February,  1851.  The  legal  title  was  still  in  Weber,  but 
nothing  more.    He  stood  seized  to  the  use  of  S.  F.  Peck. 

"  All  real  estate,  not  exempted  by  law,  whereof  the  defendant 
or  any  person  for  his  use,  was  seized  on  the  day  of  the  rendition 
of  the  judgment,  or  at  any  time  thereafter,"  is  made  the  subject 
of  seizure  and  sale  under  execution.  (Laws  of  1850,  p.  444,  Sec. 
184.  See  Jackson  ex  dem.  Stone  y.  ScoUy  18  J.  B.  94;  Jackson 
ex  dem. v.  TutOe,  9  Cow.  233.) 

2.  Whether  the  recording  of  the  judgment  in  San  Joaquin 
county  created  a  Uen  on  the  lot  or  not,  certainly  the  leyy  of  the 
execution  on  the  15th  of  September,  1851,  created  a  lien  which 
no  subsequent  conveyance  could  overreach,  though  made  to  a 
bona  fide  purchaser  for  a  valuable  consideration. 

The  contract  of  sale  was  made  alone  to  S.  F.  Peck,  who  alone 
took  possession.  McNish  was  placed  in  charge  as  his  agent, 
and  there  has  been  no  change  of  possession  since. 

B.  McDowell,  J.  A.  Peck,  and  A.  B.  Beading  may  have  been 
partners  in  the  business,  and  as  such  jointly  interested,  but 
they  were  dormant  partners.  S.  F.  Peck  was  the  sole  osten- 
sible owner,  not  only  of  the  lot  and  building  erected  thereon, 
but  of  the  lumber  sold  to  Weber  in  payment  for  the  lot. 

We  admit  the  principle  that  the  partnership  iund  is  to  be 
applied  to  partnership  debts,  before  a  demand  against  one  mem- 
ber only  can  be  enforced  against  it.  But  it  is  applicable  only 
to  cases  of  open  public  partnerships.  The  rule  which  governs 
a  case  like  this  is  ably  discuBsed  and  clearly  laid  down  in  Lord 
V.  Baldwin,  6  Pick.  850;  French  v.  Cha»e,  6  Greenleaf,  166,  and 
Cammack  v.  Johnson,  1  Green.  Chy.  B.  159. 

I  submit  that  the  appellant  is  entitled  to  a  decree  vesting  in 
him  the  legal  title,  and  placing  him  in  possession  of  the  lot;  and 
for  damages,  upon  an  account  of  the  rents  and  profits  of  the 
property  since  the  date  of  his  purchase  at  shenff's  sale.  Or 
tliat  he  is  entitled  to  the  execution  of  the  trust  imposed  upon 
McNish  by  the  assignment  of  the  property,  in  pursuance  to  the 
declaration  of  trust  made  in  writmg  by  said  McNish,  and  de- 
livered to  the  appellant.  That  McNish  be  either  compelled  to 
execute  the  trust  so  charged  upon  the  property— or  that  the 
Court  appoint  a  commissioner  or  trustee,  with  full  power  to 
.execute  the  trust  in  the  room  and  stead  of  McNish.    A  Court 
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of  equity  will  not  pennit  a  tmst  to  fail  for  want  of  a  trustee, 
and  will  remove  a  trustee  who  abuses  the  trust  or  refuses  to 
execute  it,  and  appoint  another.  The  inability  of  the  trustee 
to  repudiate  the  trust  on  the  ground  that  he  had  supposed 
the  jud^Tment  of  the  appellant  had  been  recovered  against  the 
whole  £nn,  but  afterwards  found  that  it  had  been  in  fact  recov- 
ered against  S.  F.  Peck  only,  was  fully  discussed  upon  the 
former  appeal. 

*2>.  W.  Perleif,  for  Respondent.  [3521 

1.  The  finding  of  the  Court  contradicts  every  material 

fact  in  both  original  and  amended  complaint,  and  there  is  no 
statement  of  the  evidence  which  this  Court  can  receive  so  as  to 
show  the  finding  incorrect,  and  it  must  therefore  be  taken  to  be 
ti*ue;  and  if  true,  the  judgment  is  correct,  and  ought  to  be 
afiSrmed. 

2.  If  the  Court  does  review  the  evidence  of  the  former  record, 
it  will  be  found  fully  to  sustain  the  finding  and  judgment  of  the 
Court. 

3.  The  appellant  acquired  no  shadow  of  right  or  title  to  the 
land  under  me  purchase  at  sherifTs  sale.  He  purchased  only 
the  right  of  S.  F.  Peck.  Peck  never  had  any  right,  except  a 
bond  for  title  on  paying  the  purchase-money.  He  never  did 
pay  the  purchase-money,  and  he  assigned  and  transferred  this 
bond,  and  gave  up  possession  of  the  lot  to  McDowell  &  Peck, 
before  ever  Connelly's  judgment  was  obtained  against  him.  He 
then  had  nothing  whicn  could  be  sold,  and  the  purchaser  ac- 
quired no  title  under  the  sale. 

4.  McDowell  &  Peck  not  only  took  the  assignment  of  this  title 
bond,  but  they  paid  to  Weber  afterwards  the  whole  amount  of 
the  purchase-money,  and  took  a  deed  in  fee  simple  to  themselves 
for  the  property  before  ever  the  judgment  of  Connelly  v.  S.  F. 
Peck  was  obtained;  and  this  title  was  afterwards  conveyed  by 
deed  from  them  to  third  parties,  to  wit,  McDowell,  Mills  &  Co., 
who  are  now  the  legal  owners  thereof. 

5.  McDowell,  Mills  &  Co.,  the  owners  of  this  property,  can- 
not be  justly  divested  of  their  rights  in  it  by  any  judgment 
against  S.  F.  Peck,  for  that  firm  never  had  any  connection  what- 
ever with  him,  even  in  the  limited  venture  of  lumber  and  houses 
to  California,  and  they  are  not  in  any  way  directly  or  indirectly 
responsible  for  his  debts. 

6.  McDowell,  Mills  &  Co.  are  bovia  fide  purchasers  of  this 
proj/erty  for  a  valuable  consideration,  without  notice  of  any 
equitable  lien  on  it,  in  behalf  of  said  appellant,  and  the  county 
records  at  the  time  they  purchased  showed  no  incumbrance  of 
that  character. 

7.  It  will  not  avail  appellant  to  say  that  John  McNish,  the 
agent  of  McDowell  &  Peck,  knew  of  the  judgment  of  Connelly, 
and  promised  to  pay  it.  If  this  be  true,  such  promise  could 
not  be  enforced  against  McDowell,  Mills  &  Co. ,  who  are  third 
paiiies  and  strangers  to  any  such  promise.   But  the  decisive  an- 
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Bwer  to  this  is,  that  the  Court  finds  as  a  fact,  and  the  evidence 
Bustains  the  finding,  that  the  promise  was  made  by  said  McNish 
to  S.  JB^.  Peck,  under  a  mistake  of  material  facts,  made  through 
the  miBrepresentationa  of  said  Peck.  This,  in  equity,  avoids 
the  whole  promise,  as  it  was  procured  by  fraud. 

8.  There  is  no  proof  whatever  that  the  money  borrowed  by  S. 
F.  Peck  from  Connelly,  on  which  the  judgment  was  obtained, 
was  ever  used  in  the  business  connected  with  the  venture  of 
lumber.  He  did  not  buy  the  land  with  it,  and  the  houses  and 
lumber  were  already  paid  for.  Bow,  then,  did  he  use  it,  except 
in  his  own  private  business? 

9.  S.  F.  Peck  had  no  power  to  borrow  this  money  on  account 

of  McDowell  &  Peck.    The  joint  venture  gave  him  no 
[353]    such  powers,  imd  *he  did  not  pretend  to  borrow  it  on 
^ .  their  credit.    He  gave  his  own  individual  note,  and  the 
judgment  was  against  him  alone. 

10.  If  it  could  be  held  by  the  Court  that  McDowell  &  Peck 
could  in  any  way  be  held  responsible  for  this  judgment  of  Con- 
nelly against  S.  F.  Peck,  it  does  not  follow  that  McDowell, 
IVIills  &  Co.  could  be  so  held  liable^  or  that  their  property  could 
be  taken  to  pay  it.  They  are  an  entirely  different  firm,  wiUi  the 
exception  ot  John  A.  Peck;  they  have  different  rights  and  inter- 
ests, and,  as  a  firm,  they  had  no  connection  with  the  joint  ven- 
ture of  lumber,  and  it  appears  to  be  a  singular  proceeding  to 
take  the  property  of  McDowell,  Mills  &  Co.  to  pay  a  judgment 
against  S«  F.  Peck,  to  which  they  are  entire  strangers. 

11.  The  whole  evidence  of  Sylvester  F.  Peck  must  be  re- 
jected»  on  the  grotmd  of  his  incompetency,  being  an  interested 
partner.  When  the  cause  was  first  tried,  the  objection  only 
went  to  his  credibility,  but  at  the  time  of  the  last  trial,  and 
when  the  deposition  was  used,  the  statute  had  been  so  amended 
fis  to  exclude  the  evidence  altogether.  His  interest  is  manifest; 
for  if  by  his  oath  the  property  of  McDowell  &  Mills  can  be 
charged  with  a  trust  to  the  extent  of  the  judgment  against  him, 
he  thereby  pays  the  judgment,  and  his  oath  put  so  much  money 
into  his  pocket. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
i)E2i7£LDT.    Mr..  Chief  Justice  Mubbat  concurred. 

When  this  case  was  here  before,  we  held  that  the  complain- 
ant was  entitled  to  relief  upon  the  proofs,  if  the  allegations  and 
prayer  of  the  bill  of  complaint  had  corresponded  with  the  facts 
proved,  and  the  case  was  sent  back  to  give  the  complainant  an 
opportunity  to  amend.  The  case  now  comes  up,  upon  the  bill 
and  answer,  and  amended  bill  and  answer,  -mm  the  proofs  as 
taken  in  the  former  case.  The  amended  bill  now  contains  alle- 
gations and  a  prayer  for  relief,  upon  which  a  Cotirt  of  Chan- 
cery can  act,  and  I  see  no  reason  to  change  the  opinion  formed 
when  the  case  was  first  here. 

The  transfer  of  Weber's  bond  for  title  by  S.  P.  Peck  to  Mc- 
17ish,  upon  the  trust  to  pay  the  debt  of  complainant,  and  the 
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promise  of  McNish  to  perform  the  trust,  was  binding  on  the 
latter,  and  could  not  be  effected  bj  any  misrepresentation  made 
by  Feck,  because  the  rights  of  Connelly  under  the  transfer  had 
already  vested.  Before  the  transfer^  the  property  was  in  the 
name  and  power  of  Peck.  He  might  have  directly  transferred 
to  Connelly,  or  any  one  else,  and  it  would  have  been  just  as 
effectual;  and  thus  having  the  power  to  make  a  valid  tnmsfer, 
he  equally  had  the  power  to  create  the  trust,  or  impose  any 
terms  he  saw  £t. 

This  position  is  not  at  all  affected  by  the  consideration  that 
the  property  in  question  was  partnership  property.  There  is 
nothing  to  show  positively  that  it  ever  was  so  held  out  to  the 
world,  or  so  regarded  by  the  complainant;  and  so  far  as  con- 
cerns S.  P.  Peck's  dealings  with  it,  and  with  the  plaintiff,  his 
partnership  was  unknown,  and  his  partners  dormant^  in  which 
case  equity  gives  no  priority  to  partnership  debts.  (See  Lord 
V.  BaUbuin^  6  Pick.  350;  Cammack  y.  Johnson^  1  Green.  Ch.  B. 
1C9.) 

^McDowell,  Mills  &  Co.  cannot  be  regarded  as  pur-  [354] 
chasers  without  notice.  McNish,  the  trustee,  was  the 
agent  of  McDowell  &  Peck,  who  are  thereby  chargeable  with 
notice,  and  McDowell,  Mills  &  Co.  are  the  successors  of  Mc- 
Dowell &  Peck,  one  if  not  both  of  the  latter  firm  belonging  to 
the  former. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree  here 
ordered  directing  the  Court  below  to  appoint  a  master  to  sell 
the  property,  and  make  a  report  of  the  sale,  and  out  of  the  pro- 
ceeds to  pay  the  judgment,  interest  and  costs  of  the  complain- 
ant against  S.  F.  Peck,  and  then  to  pay  the  surplus  to  Mc- 
Dowell, Mills  &  Co. 


PEBALTA  V,  CASTEO. 


WinrEss  no  Wnx,  Competency  07.— On  the  trial  of  an  iastie  of  fact,  in- 
volving the  yalidity  of  a  will,  a  subscribing  untness  thereto  -is  not  ren- 
dered incompetent  as  a  witness,  by  holding  lands  devised  therein,  in 
trust  for  a  devisee,  and  without  having  any  interest  himself  therein. 

Tbusxee,  when  a  Cokpetknt  Witness. — And  where  such  trustee  had  exe- 
cuted a  covenant  of  warranty  to  a  purchase  of  a  portion  of  such  lands, 
but  was  fully  indemnified  against  loss  thereby,  by  the  cestui  gu€  trust, 
and  also  held  what  he  thought  a  sufficient  portion  of  the  purchase- 
money  so  received,  as  further  indemnity,  he  is  a  competent  witness. 

EvxDSNCB^  Vaboj*  07 — ^WBiTrBN  Instbixmsmt. — ^Where  the  deed  to  the  trustee, 
and  his  covenant  of  warranty,  were  given  in  evidence  to  support  the 
objection  to  his  competency,  by  wnich  it  c^peared  that  the  land 
was  conveyed  to  him  absolutely,  and  that  he  had  conveyed  a  part 
with  covenant  of  warranty,  but  it  appeared  from  his  examination  on 
his  voir  dire  that  the  trust  existed  by  parol,  and  that  he  really  had 
no  interest  therein,  and  was  indemnified  agfainst  loss  by  Ms  warranty : 
i/eid,  that  the  question  as  to  the  admissibility  of  such  parol  evidence  to 
contradict  or  vary  the  terms  of  the  instrument  under  seal,  could  only 
properly  arise-in  a  suit  between  the  trustee  and  the  cestui  que  irustt  upon 
a  denial  of  the  trust  by  the  grantee,  and  that  for  the  purposes  of  the 
examination,  the  evidence  on  the  voir  dire  is  admissible. 
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Pleading — ^Demusbeb,  when  wnx  not  Lie. — Where  a  bill  alleges  a  parol 
trust,  it  seems  that  it  must  be  denied;  and  a  general  demurrer  will  not 
lie. 

Appeal  from  the  Probate  Court  of  Santa  Clara  County. 

This  was  an  application  to  admit  to  probate  the  will  of  Luis 
Peralta,  deceased.  Oppositions  to  the  probate  of  the  will  were 
filed  by  a  large  number  of  the  heirs  at  law  of  the  testator,  and 
a  number  of  issues  of  fact  joined,  principally  relative  to  the 
mental  condition  of  the  testator  at  the  time  of  the  execution  of 
the  will,  and  alleged  coercion  employed  to  obtain  its  execution, 
which  were  transmitted  to  the  District  Court  of  the  Third  Dis- 
trict for  trial. 

On  the  trial  the  petitioners  called  as  a  witness  James  Alex- 
ander  Forbes,  one  of  the  subscribing  witnesses  to  the  will.  The 
contestants  objected  to  his  competency,  on  the  ground  of  inter- 
est in  the  property  claimed  to  be  devised  by  the  will. 

In  support  of  the  objection,  the  contestants  offered  in  evi~. 
dence  certified  copies  from  the  County  Recorder's  ofQce  of  vari- 
ous deeds  from  the  devisees  under  the  will  to  Forbes,  purport- 
ing to  convey  the  land  devised  absolutely  to  him;  also  a 
[355]  covenant  of  warranty  made  by  Forbes  to  E.  *L.  Sullivan, 
by  which  the  former  agreed  to  warrant  and  defend  the 
title  of  the  latter  to  certain  town  lots  bought  by  him,  and  in- 
cluded in  the  tract,  against  the  claims  of  the  contestants. 
These  deeds  were  objected  to  by  the  petitioners,  and  excluded, 
but  the  objection  was  afterwards  withdrawn,  and  they  were  ad- 
mitted in  evidence.  Forbes  was  then  examined  on  his  voir  dire ^ 
and  testified  that  he  had  taken  deeds  from  the  petitioners 
merely  as  their  agent,  and  because  of  their  incompetency  to 
transact  business;  that  he  was  not  interested  in  the  land  to  the 
extent  of  one  dollar;  that  he  was  fully  indemnified  against  loss 
on  his  covenant  of  warranty  to  Sullivan,  by  Antonio  M.  Peralta, 
the  devisee,  on  whose  behalf,  though  in  Forbes'  name,  the  war- 
ranty was  made.  That  besides  a  written  undertaking  of  indem- 
nity from  A.  M.  Peralta,  the  witness  had  received  $20,000  of 
the  money  arising  from  sales  of  land,  which  he  held  as  a  further 
indemnity,  and  with  which  he  was  satisfied.  On  this  testimony, 
and  the  documentary  evidence,  the  contestants  moved  to  exclude 
the  witness,  which  motion  was  granted  by  the  Court,  the  peti- 
tioners duly  excepting.  The  several  issues  being  tried  before  a 
i'ury,  and  a  special  verdict  rendered  that  the  testator  was  not  in 
ds  soimd  mind  at  the  date  of  the  execution  of  the  will,  the 
petitioners  moved  for  a  new  trial,  which  was  denied,  and  the 
case  was  sent  back  to  the  Probate  Court,  where  judgment  was 
rendered  denying  the  prayer  of  the  petitioner,  who  thereupon 
appealed. 

Baldwin  db  Bowman,  for  Appellants. 

1.  The  District  Court  erred  in  rejecting  Forbes,  the  subscrib- 
ing witness  to  the  will,  on  the  ground  of  interest. 
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2.  Practice  Act,  Sec.  392,  prescribes  the  test,  which  is  the 
same  as  that  laid  down  in  the  same  words  in  Greenleaf  s  Evi- 
dence, Vol.  I,  Sec.  390;  Blake  v.  Irish,  8  Shepley,  Maine  B.  450; 
Smilh  V.  White,  5  Dana,  383;  5  B.  Munroe,  57;  1  Bichardson, 
240;  U.  S.  Digest,  Vol.  HI.,  p.  688,  Title  Witness;  Smith's 
Leading  Cases,  p.  51;  9  Adolph  4  Ellis,  314;  Id.  44;  1  T.  B.  300; 

1  Greenleaf  s  Ev.  Sec.  390;  Johnson  v.  Cunningham,  1  Ala.  B.; 
Phillips'  Ev.  3  ed. ,  Vol.  I,  p.  124;  1  PhiUips'  Ev.  433;  1  Mod.  107; 

2  J.  J.  MarshaU  B.  332,  McDaniel's  Will;  8  Geo.  B.  354;  1  Dev. 
&  Bat.  452;  1  Jones  Penn.  B.  170;  5  Denio,  516;  2  McLean  B. 
422;  2  Yates,  219. 

3.  To  disqualify  a  witness  by  his  own  act,  the  act  must  be 
done  with  the  concurrence  of  the  party  calling  him.  See  above 
cases.  Forbes  was  a  mere  agent^  and  therefore  ex  necesaUale 
competent.     (13  Mass.  380.) 

4.  He  was  indemnified,  and  therefore  competent;  7  Cowen, 
358;  and  the  mere  fact  that  he  had  a  remedy  over,  was  suffi- 
cient. (14  Wend.  593;  17  Id.  18;  18  Wend.  B.  490;  5  Watts  & 
Serg.  B.) 

5.  The  record  of  judgment  in  this  could  not  be  read  against 
Forbes,  but  at  most  against  the  vendee  for  Forbes;  this  is  not 
sufficient;  it  must  be  read  against  the  witness.  (1  Moore  & 
Payne,  G53;  1  Greenleaf 's  Ev.  Sec.  397;  3  Esp.  99;  4  Geo.  B. 
287.) 

G.  It  is  doubtful  if  the  decree  could  be  read  against  the 
devisee  under  *the  will;  but  certainly  it  would  not  be    [356] 
read  against  a  vendee  of  the  devisee  under  the  will,  hav- 
ing no  notice  and  being  no  party  to  the  decree. 

7.  It  is  no  answer  that  the  deed  to  Forbes  was  absolute.  He 
was  still  trustee,  and  proclaimed  the  trust,  and  disclaimed  any 
interest,  save  that  of  trustee.  Parol  evidence  was  admissible  to 
show  the  character  in  which  he  held.  (Story's  Eq.  Juris.  Sec. 
1197,  p.  605.)  The  evidence  showed  a  resulting  trust;  (Sec. 
1197-8-9;  1  Johns.  Ch.  B.  582;  10  Vesey,  €11;  1  Johns.  Ch.  B. 
582;  2  Johns.  Ch.  B.  404;)  and  this,  though  a  money  consider- 
ation appears  in  the  deed. 

WlUiams,  for  Besx>ondent8. 

Forbes  was  not  a  competent  vntness — 

I.  He  would  gain  or  lose  by  the  direct  legal  operation  of  any 
judgment  that  could  have  been  ordered,  as  a  subsisting  grantee 
of  the  Peraltas. 

A  judgment  in  favor  of  the  will  would,  by  direct  legal  con- 
sequence, establish  his  title  under  the  will,  against  the  heirs  at 
law.    (G.  Ev.  Sec.  550. )    But  it  is  said  that  Forbes  held  in  trust. 

1.  The  fact  was  not  found,  (G.  Ev.  Sec.  425,)  and  there  was 
no  circumstantial  evidence,  rebutting  the  statements  of  the  wit- 
ness on  the  voir  dire,  particularly  the  suppression  of  the  vmtten 
declaration. 

2.  Parol  evidence  was  inadmissible,  to  establish  a  trust.  (1 
J.  Ch.  339;  4  Eng.  Ch.  423;  Hill  on  Trustees,  149.) 
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Should  the  mtness  keep  the  alleged  trust,  it  would  be  a  mere 
benevolence. 

II.  The  judgment  Would  itself  efifect  a  partial  breach  in 
Forbes'  covenant  with  Sullivan;  and  in  an  action  by  S»  v,  F.,  the 
record  of  the  judgment  would  be  evidence  to  prove  the  evil  it 
had  wrought.  (Practice  Act,  Sec.  69;  G.  Ev.  sees.  386,  390,  393; 
3  Paige,  238;  2  Mass.  202;  19  Eng.  Ch.  Ill;  6  Paige,  76;  2  Yeat. 
210;  a  Lett.  395;  18  John.  60;  Breese,  278;  2  Binn.  95;  Id.  108; 
6  Conn.  494;  4  Mass.  441;  6  Binnev,  500;  5  Yt.  209;  2  A.  E. 
Marshall,  594;  2  John.  394;  6  Greenleaf,  864;  2  Shep.  30;  10  N.j 
H.  20;  B.  W.  and  Story,  526.) 

m.  It  is  said,  that  in  the  matter  of  the  Sullivan  deed,  F.  j 
acted  as  agent  of  Peralta,  and  was  fully  indemnified. 

1.  The  fact  of  agency  not  found,  and  the  evidence  was  notj 
uniform  in  its  tendencies. 

2.  No  finding  on  the  adequacy  of  the  alleged  indemnity,  andj 
that  was  a  matter  of  dischaige. 

It  is  said  that  the  witness  professed  himself  ''satisfied"  with| 
the  indemnity.    (Gr.  Ev.  Sec.  387;  17  Pick.  273,  for  answer.) 

lY.  It  is  said  that  F.  could  not  disqualify  without  the  con-] 
currence  of  the  party. 

1.  It  turns  upon  the  question  of  *'  good  faith."    (G.  Ev.  Sec.  I 
418.)    And  here  there  was  no  evidence  to  show  bad  faith  in  the; 

witness,  or  in  anv  one  of  the  contestants. 
[357]       '''2.  But  here  me  disquiJification  was  by  the  act  of  the-, 
party  calling  the  v^itness. 

It  is  said  that  Forbes  was  a  mere  agent;  and,  therefore,  exl 
nece88Uai€y  was  competent. 

1.  The  fact  of  agency  not  found.  ' 

2.  The  relaxation  of  the  rule  rests  upon  public  policy,  and  isf 
confined  to  matters  of  trade  and  traffic.    (G.  Ev.  416.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  .Justice  Terby.^ 
Mr.  Chief  Justice  Mubbax  concurred. 

On  the  trial  of  an  issue  of  fact  involving  the  validity  of  thei 
vnll  of  Luis  Peralta,  deceased,  the  appellants  offered  as  a  wit-> 
ness  one  J.  A.  Forbes,  a  subscribing  witness  to  said  will.     The 
respondents  objected  to  the  competency  of  the  witness,  and  in 
support  of  their  objection  produced  the  record  of  certain  deeds, 
executed  by  two  of  the  appellants  in  favor  of  witness,  convey- 
ing certain  lands  inherited  from  Luis  Peralta,  being  part  of  the 
property  devised  by  said  will;  also  a  certain  agreement  between 
witness  and  one  Sullivan,  in  which  witness  bound  himself  toi 
warrant  the  title  of  certain  land,  sold  by  him,  as  assignee  of  one  ( 
of  the  appellants  against  the  claims  of  the  heirs  of  Luis  Peralta.  i 
Witness  being  examined  on  his  voir  direy  stated  that  the  con-{ 
veyances  had  been  executed  for  the  purpose  of  enabling  him  to  I 
manage   and  dispose  of  the  property  for  the  benefit  of  thei 
grantors;  that  he  paid  no  consideration  for  said  conveyances, 
and  was  not  interested  in  any  part  of  the  land  conveyed.     Wit-^ 
Iies9  also  stated  that  he  had  executed  the  agreement  with  Sul-j 


Oct.  1856.]  Pebalta  v.  Oashbo.  868 

livan;  that  he  had  retained  in  hiB  hands  a  portion  of  the  pur- 
chase-money of  the  landsj  as  indemnity  against  his  liability 
upon  the  warranty,  and  had  been  fully  indemnified  by  Antonio 
Peralta  against  all  liability'by  reason  of  the  contract. 

The  Court  below  held  that  the  witness  was  incompetent,  be- 
cause, as  a  subsisting  grantee  of  a  portion  of  the  lands  devised, 
he  had  a  present,  certain,  and  vested  interest  in  the  proceeding; 
as  a  judgment  sustaining  tiie  will  would  establiah  his  title 
against  t£e  heirs  at  law,  and  also  because  of  his  contract  of 
warranty. 

The  tendency  of  the  modern  decisions  is  against  the  exclu- 
sion of  witnesses,  and  many  matters  which  formerly  were  held 
to  render  a  witness  incompetent,  now  only  go  to  affect  his 
credibility. 

''  It  isa  general  rule,  that  a  witness  will  not  be  incompetent 
on  the  ground  of  interest,  unless  ijie  alleged  interest  be  certain 
in  its  nature;  for  if  it  be  a  matter  of  uncertainty,  whether  the 
witness  will  gain  or  lose  by  the  event  of  the  cause,  it  cannot  be 
said  of  him  l£at  he  is  in  fact  interested,  and  his  testimony  will, 
therefore,  be  received."    (1  Phillip's  Ev.  86.) 

This  principle  is  also  announced  by  Greenleaf  ^  who  says  that 
''the  interest  must  be  a  present,  certain,  and  vested  interest, 
and  not  uncertain,  remote,  or  contingent;  and,  if  the  interest 
be  of  a  doubtful  nature,  the  objection  goes  to  the  credit  of  the 
witness,  and  not  to  his  competency."  (See  1  Gr.  Ev. 
390.)  Again  he  savs,  ''the  true  test  of  the  *interestof  [858] 
the  witness  is,  that  he  will  either  gain  or  lose  by  the  di- 
rect legal  operation,  or  effect  of  the  judgment,  or  that  the  record 
will  be  legsJ  evidence  for  or  against  him  in  some  other  cause." 
This  test  was  adopted  by  our  Legislature  in  the  precise  language 
of  Mr.  Greenleaf.    (See  Practice  Act,  392.) 

It  is  evident  that  the  interest  of  Forbes,  arising  out  of  his 
contract  with  Sullivan^  was  not  a  present  or  certain  interest;  he 
testified  that  he  had  been  full^  indemnified  by  Antonio  Peralta, 
and  that  he  ^ad  retained  in  his  hands  a  portion  of  the  purchase-* 
money  of  the  lands  which  he  thought  sufficient  for  his  indem- 
nity. It  also  appears  that  the  assignor  of  Forbes,  for  whose 
benefit  the  conb^ct  was  made,  was  one  of  the  heirs  at  law  of 
Luis  Peralta,  and  it  is  not  shown  that  his  distributive  share  of 
the  estate  is  not  greater  than  the  lands  mentioned  in  the  war- 
ranty. This  being  the  case,  it  would  be  in  the  power  of  the 
Court,  in  making  a  distribution  of  the  estate,  to  so  apportion 
the  lands,  as  to  confirm  the  disposition  so  made. 

The  effect  of  the  conveyances  from  Peralta  to  Forbes,  made 
under  the  circumstances  stated,  was,  that  a  trust,  by  operation 
of  law,  resulted  in  favor  of  the  grantor. 

Before  the  Statute  of  Uses,  "if  a  person  h&d  conveyed  his 
lands  to  another,  without  any  consideration  or  declaration  of 
th^  use  of  such  conveyance,  he  became  entitled  to  the  use  or 
permanency  of  the  profits  of  the  land  so  conveyed.  This  doc- 
.trine  was  not  altered  by  that  statute,  and,  therefore,  it  became 
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an  established  principle,  that  where  the  legal  seizin  and  posses- 
sion of  lands  is  transferred  by  any  common  law  conveyance  or 
assurance,  and  no  use  is  expressly  declared,  nor  any  considera- 
tion or  evidence  of  intent  to  direct  the  use,  such  use  shall  re- 
sult back  to  the  original  owner  of  the  estate."  (Greenleaf's 
Cruise,  Tit.  XI.,  Ch.  4,  Sec.  16;  see  also  Hill  on  Trustees,  107, 
and  cases  cited.) 

But  it  is  said  that  the  conveyances  to  Forbes  are  absolute  on 
their  face,  and  that  parol  evidence  is  not  admissible  to  contra- 
dict or  vary  the  terms  of  a  written  contract.  On  this  question, 
the  authorities  are  not  uniform;  but  it  is  settled,  that  a  plaintiif 
is  entitled  to  an  answer  to  allegations  contained  in  a  bill  sug- 
gesting the  existence  of  a  parol  trust;  and  a  general  demurrer 
to  a  bUl  of  that  nature  will  be  overruled.  (See  Hill  on  Trustees, 
61,  and  cases  cited.)  If  he  denies  the  trust  in  his  answer,  then 
it  appears  that  no  parol  evidence  will  be  admitted  to  establish 
it;  though  it  has  been  held  that  any  admission  in  writing,  such 
as  the  entry  in  a  book  of  accounts,  of  payment  of  money  on  ac- 
count of  the  trust,  or  a  letter  acknowledging  the  trust,  will  be 
sufficient  to  take  ihe  case  out  of  the  Statute  of  Frauds.  (See 
Osborne  v.  EndicoUy  ante  149.) 

A  question  of  this  kind  coiild  only  arise  in  a  suit  between  the 
trustee  and  cestui  que  trust,  upon  a  denial  of  the  trust  by  the 
grantee;  here,  the  grantee  avows  the  trust,  and  no  authority  has 
been  adduced  to  show  that  a  parol  agreement  in  contradiction 
to  the  terms  of  a  deed,  may  not  be  established  by  the  admis- 
sion of  the  party. 

The  authorities  cited  by  the  respondent  are  cases  in  which 

the  allegations  of  trust  were  denied  by  the  grantees,  except  the 

case  of  Seman  v.  Whitney,  (4  £ng.  Ch.  B.)    In  that  case 

[359]    the  grantee  having  died  after  ^devising  the  property,  it 

was  held  that  in  a  contest  between  the  grantor  and  the 

legatee,  parol  proof  was  not  admissible  to  contradict  the  deed. 

Forbes,  being  a  mere  naked  trustee,  having  no  beneficial  in- 
terest in  the  land,  was  a  competent  witness.   (1  Phil.  £v.  124.) 

Judgment  reversed,  and  a  new  trial  ordered. 


JOHNSON  V.  FALL. 


Waokbs,  Hecotebt  of. — ^Wagers  are  recoverable  in  this  State  as  at  common 
law,  except  such  as  are  prohibitbd  by  law,  or  are  against  public  policy, 
or  calculated  to  affect  the  interest,  character,  or  feelings  of  third  parties. 

Idu. — CousfON  Law  Bttlim. — ^In  a  case  arising  for  the  first  time  in  this 
State,  the  common  law  rale  of  that  case  will  not  be  disregarded,  and  a 
new  rule  created,  merely  because  the  English  Judges  have  frequently 
regretted  the  adoption  of  the  rule. 

Idem. — Such  a  course  would  be  a  usurpation  of  power  by  the  judiciary. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  was  an  action  brought  on  a  promissory  note  given  in  the 
ioUowing  wager,  as  alleged  in  the  complaint:  The  defendant 
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wagered  the  sum  of  $5,000  with  William  McNulty,  that  a  rail- 
road, then  in  contemplation  between  Benicia  and  Marysville, 
would  be  completed  in  two  years  from  the  date  of  the  wager. 
Each  party  gave  the  other  his  promissory  note  for  the  sum,  pay- 
able on  the  event  The  railroad  was  not  constructed.  The 
note  of  defendant,  on  which  this  action  is  brought,  is  as  follows: 

**  Two  years  after  date,  I  promise  to  pay  to  the  order  of  Wil-^ 
liam  McNulty,  five  thousand  dollars,  if  the  railroad  is  not  fin- 
ished from  MarysviUe,  Yuba  county,  to  Benicia,  when  this  note 
falls  due. 

"  September  25, 1852.  John  C.  Pall." 

The  complaint  alleges  that  defendant  had  a  large  pecuniary 
interest  in  the  completion  of  the  road,  and  avers  the  assignment 
of  the  note  for  a  valuable  consideration  to  the  plaintiff.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  the 
wager  was  contrary  to  public  poHcv,  and  affecting  the  interests 
of  third  parties,  and  that  no  consideration  is  expressed  in  the 
note  or  averred  in  the  complaint. 

The  Court  below  sustained  the  demurrer  and  gave  judgment 
for  defendant.    Plaintiff  appealed. 

Jo.  O,  Baldwin^  and  P.  L.  Edwards^  for  Appellant. 

1.  There  is  no  statute  in  the  State  forbidding  wagers. 

2.  "Wagers  are  recoverable  by  the  common  law  when  not  op- 
posed to  public  policy,  and  when  they  do  not  injuriously  affect 
the  interest  of  third  parties.  (3  Black.  Com.,  p.  174,  note  23; 
Oood  V.  EUiot,  3 1.  R.  693;  Da  Cesta  v.  Jones,  Cowp.  729; 
Tliassey  v.  Cricket,  3  Camp.  *172;  2  Selw.  N.  P.  Rep.  [360] 
1376;  Cowp.  37;  S.  C.  Lofft,  383;  6  Moore,  P.  C.  300; 
Bland  v.  Collet,  4  Camp.  157;  Morgan  v.  Petver,  4  Scott,  230;  1 
Lowry,  33;  Earl  of  March  v.  Pigot,  5  Barrons,  2802;  Pope  v.  St, 
Leger,  1  Dal.  344;  Billing  v.  Frost,  1  Esp.  235;  Mhoon  v.  Dur^ 
den,  12  Jur.  138;  Duladass  v.  Ramball,  3  Eng.  L.  and  Eq.  39; 
McAllisier  v.  Haden,  2  Camp.  438;  Bate  v.  Cartwright,  7  Price, 

540;  V.  Richards,  1  Brown,  171;  Bum  v.  Diker,  4  Johns. 

438;  10  Johns.  407;  Basket  v.  Wootan,  1  Nott  and  McC.  180; 
Bamet  v.  Stump,  2  But.  227;  Jeffrey  v.  Ficklen,  3  Pike,  Ark. 
227;  Sheppard  v.   Sawyer,   2  Murp.  26  R.   C;  3  Scam.  529; 

Grant  v.  Hamilton,  3  Mich.  C.  C.  K.  100;  Dunman  v. , 

1  Texas,  91;  McElroy  v.  Carmichal,  6  Texas,  456;  9  Texas, 
260;  Pierce  T,  Randolph,  12  Texas,  295;  Kirkland  v.  Randen,  8 
Texas,  10;  Carson  v.  Rambert,  2  Bay  S.  C.  560;  Ross  v.  Green, 
4  Harney,  208.) 

3.  There  have  been  no  decisions  in  this  State  against  wagers. 
The  following  cases  were  for  money  won  at  gaming.  {Bryant  v. 
Mead,  1  Cal.  441;  Haighi  v.  Joice,  2  Cal.  26,  66;  2  Col.  26,  81.) 

4.  For  the  Court  to  decree  a  wager  against  public  policy,  the 
ground  for  so  deciding  should  be  very  clear.  (England  v.  Da-^ 
vidson,  Adolf,  and  Ell.  856.) 

5.  If  the  policy  of  the  law  should  be  against  all  wagers,  it  is 
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for  the  legislative  and  not  the  judicial  power  to  declare  it  void. 
(3  Scam.,  supra*) 

The  wager  sued  on  is  an  innocent  wager,  and  by  the  common 
law  is  recoverable. 

S.  Jl  Field  and  L.  Sanders,  Jr, ,  for  Respondent. 

We  admit  that  by  the  common  law  a  wager  could  be  recov- 
ered where  it  was  not  against  public  policy,  or  immoral,  or  did 
not  tend  to  the  detriment  of  the  public,  or  affect  the  interests, 
feelings,  or  character  of  third  parties.  Yet  the  English  Judges, 
from  Mansfield  to  the  present  time,  have,  in  almost  every  case 
which  has  arisen,  expressed  regrets  that  they  have  been  bound 
by  previous  adjudications  to  hold  any  bet  recoverable.  And 
the  American  Courts,  in  following  the  English  decisions,  have 
expressed  similar  regrets.  As  the  question  whether  any  bet  can 
be  recovered  in  an  action  in  this  State  is  presented  to  Uxis  Court 
for  the  first  time,  we  would  invite  particular  attention  to  the 
case  of  Bice  v.  Oisty  decided  by  the  Court  of  Appeals  of  South 
Carolina,  reported  in  1  Strobhart's  Reports,  page  84,  where  the 
doctrine  contained  in  previous  decisions  of  the  Courts  of  that 
State,  quoted  in  the  appellant's  brief,  is  overruled,  and  the 
broad  principle  laid  down  that  *'  all  wagers  are  unlawful  on 
their  clear  immoral  tendency,  and  not  to-  be  recovered  in  a 
Court  of  justice," 

The  Court,  in  its  opinion,  says:  ''I  agree  fully,  and  so  do  a 
large  majority  of  the  Court,  in  the  opinion  of  the  Recorder,  as 
expressed  in  Laval  v.  Myers,  1  Bail.  486." 

The  restrictions  upon  the  legality  of  wagers  have  been  multi- 
plied at  every  step  by  the  Courts  in  England,  as  will  be 
[361]  seen  by  referring  to  *Chitty  on  Contracts,  496,  497.  No 
one  can  read  the  English  books  without  feeling  that  the 
Judges  there  loathe  the  fetters  with  which  they  are  bound  on 
this  subject,  and  that  they  most  sincerely  desire  to  say  if  they 
could,  wagers  are  unlawful,  and  cannot  be  recovered. 

Here,  fortunately,  we  are  under  no  such  restraints.  The  case 
of  Laval  v.  Myers,  has  opened  the  whole  matter. 

But  however  this  Court  may  be  disposed  to  regard  wagers  in 
general,  the  wager  in  this  case  was  void,  because  it  affected  the 
interests  of  third  parties,  and  because  it  was  contrary  to  public 
policy. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tbrrt. 
Mr.  Chief  Justice  Mukbay  concurred. 

At  common  law  all  wagers  were  recoverable,  except  such  as 
were  prohibited  by  law,  were  against  public  policy,  or  calculated 
to  affect  the  interest,  character  or  feelings  of  third  parties.  This 
principle  is  too  well  established  to  require  either  ailment  or 
authority.  But  it  is  contended  by  counsel  that,  inasmuch  as 
the  English  Judges  have  uniformly  looked  with  disfavor  on  this 
class  of  cases,  and  have  frequently  taken  occasion  to  express 
their  regret  that  a  different  rule  had  not  been  established,  this 
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Ck>urt  shoiild,  as  the  qnestion  is  for  the  first  time  presented  in 
the  State,  ^thout  regard  to  precedent,  declare  all  wagers  illegal, 
on  account  of  their  manifest  immoral  tendency.' 

Sach  a  course  would,  we  conceive,  be  a  usurpation  of  func- 
tions properly  belonging  to  another  department  of  government. 
The  common  law  having  been  adopted  as  the  rule  of  decision  in 
this  State,  it  is  our  duty  to  enforce  it,  leaving  all  questions  of  its 
policy,  as  applied  to  a  particular  class  of  contracts,  for  the  con- 
sideration of  the  Legislature. 

The  questions  which  are  made  in  the  argument  of  counsel,  as 
to  the  general  utility  of  the  work,  which  was  the  subject  of  the 
wager,  its  effect  upon  the  interest  of  third  parties,  as  well  as  the 
tendency  of  the  wager  to  advance  or  retard  such  work,  are,  we 
conceive,  questions  of  fact,  which  cannot  prop^ly  be  decided  by 
a  (^ourt  on  demurrer. 

The  judgment  of  the  Court  below  is  reversed,  and  the  cause 
remanded. 


BOSS  V.  WHITMAN. 


CoNEmrunoKAL  Law^Auditino  Btatm  Aoooxtkib.— Where  tbe  Legislatiire 
appointed  a  board  of  examinen,  consistiog  of  three  executive  State 
officers,  to  perform  the  duty  of  auditing  certain  accounts,  "which  there- 
tofore had  oeen  performed  by  the  ConirolJer  of  State,  but  which  is  not 
prescribed  by  the  Constitution  as  the  peculiar  duty  of  that  officer:  jE/e/d, 
that  the  act  is  valid  and  binding,  the  power  of  the  Legialature  being 
supreme,  except  where  expressly  restricted. 

Idjoc. — ^AU  the  duties  or  powers  of  any  of  the  departments,  not  disposed  of 
or  distributed  to  particular  officers  of  that  department,  are  left  to  the 
disposal  of  the  Legislature. 

Appbaii  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  was  an  application  for  a  mandamus,  to  compel  the 
defendant,  G.  *W.  Whitman,  State  Controller,  to  issue    [362] 
a  warrant  to  the  plaintiff  for  services  as  sergeant-at-arms 
of  the  Senate. 

The  defendant,  in  his  answer,  admits  the  presentment  of  the 
account  to  him,  authenticated  by  the  signatures  of  the  President 
of  the  Senate  and  the  Chairman  of  the  Senate  Committee  on 
Contingent  Expenses,  but  avers  that  the  same  was  not  endorsed 
by  the  Board  of  Examiners,  as  required  by  the  Act  of  April  16, 
1856,  without  which  endorsement  defendant  avers  that  he  is 
prohibited  from  allowing  plaintiff's  claim,  and  drawing  the  war- 
rant therefor. 

The  Court  below  gave  judgment  dismissing  the  application. 
Plaintiff  appealed. 

jRobinson,  Beatty  &  Botfs,  for  Appellant. 

The  question  here  presented  is  neither  more  nor  less  than  the 
constitutionality,  and  consequent  validity  of  the  Act  referred  to. 
We  say  that  the  said  Act  is  unconstitutional,  null  and  void,  for 
these  reason: 
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1.  It  curtails  the  constitutional  powers  and  reBx>on8ible  ties  of 
the  Controller.  The  authority  to  pass  upon  the  validity  of 
claims  against  the  sovereign,  is  a  necessary  and  indispensable 
part  of  the  framework  of  every  government.  It  pervades  all  the 
ramifications  of  governmental  expenditure* 

The  Legislature  makes  appropriations.  The  Treasurer  takes 
care  of  the  public  funds.  Some  functionary  must  stand  between 
the  two,  to  decide  upon  individual  claims  preferred  against  the 
treasury,  under  the  law.  This  function  is  differently  disposed 
in  the  different  States  of  the  Union.  Under  the  General  Gov- 
ernment, it  is  divided  between  five  Auditors  and  Controllers; 
but  in  the  State  Governments  one  officer  generally  suffices  for 
the  whole.  He  is  indifferently  called  Auditor  and  Controller. 
Sometimes  he  is  provided  for  by  the  Constitution,  and  at  others 
the  office  is  left  entirely  to  the  discretion  of  the  Legislature. 

In  California  he  is  provided  for  by  the  Constitution,  and  is 
called  "Controller." 

Whether  the  officer  be  called  Auditor  or  Controller,  when- 
ever the  Constitution  undertakes  to  establish  this  important  and 
necessaiy  department  of  the  government,  it  cannot  be  enlarged, 
abridged  or  modified  by  the  Legislature.  Our  Constitution  de- 
clares that  this  function  shall  be  exercised  by  a  single  officer, 
that  he  shall  be  called  Controller,  and  shall  be  elected  by  the 
people. 

It  is  true  that  the  Constitution  does  not  in  terms  prescribe 
his  duties  or  his  powers;  and  to  some  extent,  as  to  his  duties 
especially,  they  may  be  prescribed  by  the  Legislature.  Suppose 
the  Constitution  had  expressly  declared  that  the  Controller 
should  exercise  such  functions  and  perform  such  duties  as  the 
Legislature  might  by  law  prescribe.  Even  then  the  duties  im- 
posed must  be  such  as  in  their  nature  appertain  to  the  office  of 
Controller. 

The  Legislature  may  prescribe  the  mode  in  which  a  constitu- 
tional officer  shall  perform  the  duties  of  his  x^ffice,  where  the 
Constitution  is  silent;  but  the  power  is  limited  to  the 
[363]  mode.  No  other  functions  than  *those  appertaining  to 
the  office  can  be  imposed,  and  no  functions  appertaining 
to  the  office  can  be  taken  from  the  officer  of  the  Constitution. 
Such  is  the  corollary  from  the  decision  of  the  Supreme  Court  in 
the  case  of  Burgoyne  against  the  Supervisors  of  the  County  of 
San  Francisco,  5  California  Rep. 

It  is  true,  that  in  the  case  last  referred  to,  the  Court  put  the 
objection  upon  the  ground  that  the  three  great  departments  of 
the  government  are  not  to  be  confounded;  but  we  apprehend 
the  piinciple  more  broadly  stated  is  this:  that  constitutional 
distnbution  of  the  powers  of  government  is  not  to  be  con- 
founded by  legislative  enactments,  and  an  Act  which  should 
disregard  a  sub-division  of  one  of  the  three  great  departments, 
would  be  as  invalid  as  if  it  confounded  these  great  divisions 
themselves. 

If  then  the  Legislature  cannot  impose  duties  upon  the  Con- 
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troller  other  than  those  within  the  sphere  of  his  office,  a  fortiori^ 
they  cannot  devolve  these  functions  on  another. 

To  sustain  this  Act  would  be  to  establish  a  precedent  fraught 
with  the  most  dangerous  consequences.  The  Constitution  un- 
doubtedly invests  an  officer  called  the  Controller  with  impor- 
tant powers,  intended  to  be  placed  beyond  the  reach  of  the 
Legi^ture. 

2.  We  contend  that  even  if  it  be  in  the  power  of  the  Legisla- 
ture to  create  a  board  with  the  i>owers  of  this,  still  the  board 
itself  is  illegally  constituted.  The  board,  it  will  be  remembered, 
is  made  to  consist  of  the  Governor,  the  Attorney-General,  and 
the  Secretary  of  State,  ex  officio,  Ajofain,  we  invoke  the  deci- 
sion in  Burgoyne  v.  2^he  Supervisors  of  San  Francisco.  How  can 
the  Legislature  impose  upon  the  Attorney-General  or  the  Gov- 
ernor a  duty  so  entirely  foreign  to  their  respective  offices.  Had 
they  imposed  this  duty  upon  the  Supreme  Court,  the  case  would 
have  been  exactly  in  point.  Shall  it  be  said,  to  confer  such 
powers  upon  the  Supreme  Court  would  violate  that  clause  of  the 
Constitution  which  forbids  one  department  of  the  government 
from  exercising  the  functions  of  another,  whilst  to  confer  it  upon 
the  Governor  is  subject  to  no  such  objection? 

The  truth  is,  this  clause  is  only  declaratory  of  a  well-estab- 
lished principle,  and  to  strike  it  from  the  Constitution  to-mor- 
row, would  produce  no  earthly  change  in  that  instrument.  The 
general  principle  peculiar  to  constitutional  government  is  this: 
that  the  powers  of  government  shall  be  parcelled  out  amongst 
the  different  officers  of  the  government,  and  that  no  one  shall 
exercise  the  powers  and  functions  of  another. 

It  was  only  in  view  of  the  evil  that  had  been  felt,  and  which 
it  was  intended  to  remedy,  that  attention  was,  by  this  clause, 
especially  called  to  the  likelihood  of  infringement  by  one  of 
these  departments  upon  the  powers  of  the  other.  To  make  laws 
is  a  province  of  the  Legislature;  the  Governor  shall  not  do  it 
by  proclamation  I  the  courts  shall  not  do  it  by  judicial  decisions. 
But  to  keep  and  guard  the  public  money  is  a  function  apper- 
taining to  the  Treasurer. 

If  it  be  contended  that  the  Governor  can  exercise  this  func- 
tion, the  proposition  must  be  supi>orted  by  some  such 
logic  as  tms.  The  only  ^prohibition  against  one  officer's  [364] 
exercising  the  functions  of  another,  is  to  be  found  in  the 
third  Article,  and  that  does  not  prohibit  such  interference  where 
both  officers  belong  to  the  same  department.  This  clause,  it 
is  true,  refers  only  to  those  invasions  of  one  department  upon 
another,  of  which  the  world  has  had  some  examples.  When 
this  invasion  of  officer  upon  officer  becomes  as  universal  and 
crying  an  evil  as  that  of  department  upon  department,  it  will 
also  be  made  the  subject  of  express  constitutional  prohibition. 

3.  The  Governor  cannot  discharge  the  duties  assigned  him 
under  the  Act,  without  a  violation  of  the  twelfth  section  of  Ar- 
ticle fifth  of  the  Constitution.  This  clause  declares  that  no 
person  shall  exercise  the  office  of  Governor,  whilst  holding  any 
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other  office  under  the  State  of  California.  To  say  that  he  shall 
exercise  no  other  office  whilst  he  holds  that  of  Grovemor,  is  to 
state  the  prohibition  in  another  way.  Will  it  be  pretended  that 
this  law  does  not  create  an  office?  Blackstone  defines  office  to 
be  a  right  to  exercise  a  public  or  private  employment,  and  to 
take  the  fees  and  emoluments  thereunto  belonging.  (2d  Com- 
mentaries, p.  86.)  In  the  case  of  Daniel  Wood,  (see  2a  Cowen, 
p.  29,  note,)  Sakfobd,  Chane.|  says:  ''The  terms  of  office  or 
public  trust  have  no  le^al  or  technical  meaning,  distinct  from 
their  ordinary  significations.  An  office  is  a  public  charge  or 
employment,  and  the  term  seems  to  comprehend  evexy  charge 
or  employment  in  which  the  public  are  interested."  Language 
to  the  same  effect  is  used  in  Leigh's  case.  (See  1  Munf.  p. 
468.) 

Fm.  T.  Wallace^  Attorney-General,  for  Respondent. 

1.  The  law  in  question  is  &  fiscal,  regulation.  Over  the  oper- 
ations of  the  treasury,  the  Legislature  has  and  ought  to  have  full 
control.  This  power  is  one  of  a  salutary  character;  it  is  some- 
times necessary,  to  prevent  abuses;  its  free  exercise  ought  not 
to  be  impeded,  except  for  the  atrongest  and  most  satisfactory 
reasons. 

2.  The  law  in  question  is  not  inhibited  bv  any  provision  of 
the  Constitution  of  the  United  States  nor  that  of  California; 
and  it  is  a  well  settled  proposition  of  law  that  the  Legislature 
of  the  State  can  pass  any  statute  not  prohibited  by  its  own  Con- 
stitution, nor  by  that  of  the  United  States,  and  tliat  beyond  the 
limitations  and  restrictions  contained  in  either  Constitution, 
the  Legislature  is  as  omnipotent  and  uncontrollable  as  Parlia- 
ment itself.  The  Constitution  of  the  State  is  a  limitation  ux>on, 
and  not  a  delegation  of,  the  power  of  the  Legislature,  and  the 
Legislature  possesses  every  power  not  delegated  by  the  Consti- 
tution to  some  other  department,  or  expressly  denied  by  the 
Constitution  to  the  Legislature. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  He?- 
DENFELDT.    Mr.  Chief  Justice  Mubbat  concurred. 

Where  any  of  the  duties  or  powers  of  one  of  the  departments 
of  the  State  Government  are  not  disposed  of,  or  disbibuted  to 
particular  officers  of  that  department,  such  powers  or  duties  are 

left  to  the  disposal  of  the  Legislature. 
[365]  *Where,  therefore,  the  Legislature  appointed  a  board, 
consisting  of  three  executive  State  officers,  to  perform  a 
certain  duty  which  theretofore  had  been  performed  by  the  Con- 
troller of  State,  but  which  is  not  prescribed  by  the  Constitution 
as  the  peculiar  duty  of  that  officer,  we  hold  the  act  valid  and 
binding,  because  the  power  of  the  Ldgislatuxe  is  supreme,  ex- 
cept where  it  is  expressly  restricted. 

Judgment  affirmed 
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LAWSON  V.  -WORMIS. 

.FfiszaHT  Aptanced  ujlT  be  Bkootebeb  Back.  — Advanced  freight  can  be 
recovered  back  by  the  charterer,  in  Case  of  the  loss  of  the  ship  or  non- 
performance of  the  Toyage,  whether  by  the  faalt  of  the  master  or  not. 
And  this  is  the  rule  iu  England,  as  well  as  in  this  country. 

'Gbabteb  Pabtt,  CoNSTBUcnoN  OF. —  It  follows  that  where,  by  the  terms  of 
the  charter  party,  made  in  England,  the  charterer  agreed  to  insure  the 
advanced  freight,  at  the  ship's  expense,  it  being  deducted  from  the 
freight  money  paid,  but  failed  to  do  so  until  long  after  the  risk  had 
commenced,  b]^  reason  whereof  the  owner  was  compelled  to  insure  for 
his  own  protection,  the  owner  can  recoTer  of  the  charterer  the  amount 
by  him  paid  for  insurance. 

HbKH . — In  such  a  case,  the  owner  is  the  party  for  whose  benefit  th<^  advance 
frei(];ht  is  insured,  as  he  U  liable  to  refund  it,  on  loss  of  the  ship;  and, 
having  been  compelled  to  pay  the  insurance  premium  twice,  by  the  de- 
fault of  the  charterer,  he  is  entitled  to  recover  back  one  of  the  pay- 
ments. 

.  AfPKAL  from  the  Snpenor  Coarfc  of  the  City  of  San  Pran- 
icisco. 

This  was  an  action  brought  by  the  plaintiffs,  owners  of  the 
ship  "  American,"  to  recover,  among  other  things,  from  the 
defendant,  charterer  of  that  ship  for  a  voyage  from  Cardiff, 
"Wales,  to  San  Francisco,  the  sum  of  $2,190,  being  the  amount 
of  premium  paid  by  plaintiffs  for  insurance  on  freight,  effected 
by  them,  and  which,  as  they  aver,  the  defendant  neglected  to 
effect,  as  bound  to  do  under  the  following  clause  of  the  charter 
party,  entered  into  between  the  parties  at  Cardiff:  "The  freight 
to  be  paid  by  good  and  approved  bills  on  London,  at  six 
months'  date  from  date  of  sailing,  less  cost  of  insurance,  to  be 
effected  by  the  charterer,  at  ship's  expense,  or  in  cash,  under 
discount  equal  thereto,  at  charterer's  option;  less,  in  either  case, 
£800,  which  is  to  be  paid  on  delivery  of  cargo,  in  cash,  at  cur-« 
rent  rates  of  exchange." 

This  freight  was  to  be  paid  by  the  defendant  for  the  trans- 
portation of  a  cargo  of  coal  from  Cardiff  to  San  Francisco;  and 
the  averment  of  the  complaint  is  that  the  defendant,  in  violation 
of  his  agreement,  neglected  to  insure,  thereby  eompelling  plaint- 
iffs to  do  so. 

The  case  was  tried,  by  stipulation,  before  a  referee,  whose 
decision  was  to  bo  entered  as  the  judgment  of  the  Court.  There 
'were  other  demands  made  in  the  complaint,  which  are  not,  how- 
ever, referred  to  on  the  appeal. 

The  referee  found  the  lact  to  be,  *'  that  the  defendant  did  not 
effect  an  insurance  upon  the  advance  freight,  according  to  an 
agreement  contained  in  the  charter  party;  that  he  effected  no 
insurance  thereon  whatever  until  many  days  after  the 
American  had  sailed,  and  the  risk  *had  commenced,  and  [866] 
the  defendant  had  been  notified  thereof  and  requested  to 
^effect  such  insurance;  and  not  until  after  the  plaintiffs,  upon  such 
I  default  of  the  defendant,  had  effected  an  insurance  for  their  own 
protection,  and  had  duly  notified  the  defendant  thereof;  that 
.after  the  commencement  of  the  risk,  to  wit,  on  the  20th  day  of 
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December,  1853,  and  the  default  of  the  defendant  therein,  the 
plaintiffs  did  effect  an  insurance  upon  the  advance  freight,  at  an 
expense,  in  the  payment  of  the  premium  and  other  necessazj 
charges,  of  £438,  as  charged  in  the  complaint." 

The  referee  finds  that  the  defendant  did  violate  his  agreement, 
contained  in  the  cliarter  party,  in  the  failure  to  insure,  and  finds 
that  there  is  due  by  defendant  to  plaintiffs  the  simi  of  $2,190, 
upon  the  cost  of  insurance,  for  which  plaintiffs  are  entitled  to 
have  judgment.  Judgment  was  entered  in  accordance  with  the 
report  of  the  referee.  Defendant  moved  for  a  new  trial,  which 
was  denied,  and  defendant  appealed. 

H.  P.  Hepburn^  for  Appellant. 

The  first  question  is,  whether  under  the  clause  of  the  charter 
party,  which  is  quoted  above,  the  defendant  was  bound  to  in- 
sure for  the  plaintiffs? 

The  referee  in  his  finding  assumes  this  proposition;  that  is,' 
that  the  defendant  was  bound  by  the  charter  party  to  insure  for 
account  of  the  plaintiffs;  whereas^  as  the  appellant  contends,  it 
is  the  whole  question  at  issue. 

This  charter  party  was  entered  into  in  England,  and  although 
by  the  language  of  the  clause  quoted,  ''  the  freight"  is  to  be  in- 
sured, yet  from  the  averment  of  the  plaintiff's  complaint,  and 
from  all  the  evidence  and  acts  of  the  parties,  it  is  very  evident 
that  this  was  understood,  and  considered  to  mean  the  advance 
freight,  and  nothing  else. 

The  stipulation  of  the  policy  then,  as  ascertained  by  the  acta 
of  both  the  parties,  is,  that  the  charterer  shall  advance  the 
freight,  but  that  the  ship  owners  shall  pay  for  the  insurance  on 
the  advance. 

Which  party,  then,  the  ship  owner  or  the  charterer,  is  it  that 
has  an  interest  in  having  this  advance  insured?  That  is  to  say, 
for  whose  account  and  benefit  was  the  clause  of  the  charter 
party  in  regard  to  insurance  intended  ? 

Now,  what  interest  had  the  ship  owners,  these  plaintiffs,  in 
this  advance?  Npne  whatever,  and  therefore  no  interest  in  hav- 
ing it  insured.  The  general  rule  in  regard  to  the  payment  of 
freight  is  that  it  depends  on  the  perEormance  of  the  voyage,  and 
if  the  voyage  fails,  the  freight  is  not  earned.  The  reason  is, 
that  '*  the  consideration  for  payment,  which  was  '  the  carriage 
of  the  goods,'  has  failed."    ^3  Kent,  p.  287.) 

And  for  this  reason,  the  foreign  jurists  have  even  permitted 
freight  paid  in  advance  to  be  recovered  back;  and  there  are 
some  American  dicta  to  the  same  effect.  But  in  England,  where 
this  charter  party  was  entered  into,  the  law  is  different.  There, 
the  rule  is,  that  advanced  freight,  (by  which  is  meant 
[367]  freight  which  is  p*i,yable  at  all  events,  and  ^whether 
the  voyage  is  performed  or  not,)  can  in  no  case  be  recov- 
ered back,  unless  the  charter  party  contains  an  express  stipula- 
tion to  that  effect.  ''  Whenever  ihere  is  an  express  stipulation 
that  the  party  who  is  to  be  entitled  to  freight,  shall  be  paid  an; 
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portion  of  it  in  advance,  there  ought  also  to  be  an  express  stip- 
ulation that  the  party  paying  it  shall  be  entitled  to  recover  it 
back,  if  freight  be  not  earned,  if  such  be  the  intention  of  the 
parties.  For  without  some  provision  of  that  sort,  how  are  we 
to  raise  a  new  implied  contract  to  that  effect?"  (Per  Bailey,  J., 
in  Kendall  v.  De  SUvale,  4  Maule  and  Selwyn,  45.  See  3  Kent, 
287;  Abbott  on  Shipping,  501-2-3-4.) 

At  whose  risk,  then,  is  the  advance  ?  Not  at  the  risk  of  the 
ship  owners,  for  they  have  got  it  in  their  pockets,  and  can  never 
be  called  on  to  repay  it.  They  have  insisted  on  this  in  their 
charter  party.  The  charterer  consented,  but  he  said,  though  I 
will  pay  you  the  freight  in  advance,  you  must  insure  me  against 
the  loss  of  this  advance,  in  case  the  ship  goes  down.  I  will  ef- 
fect the  insurance  myself,  but  you  must  pay  for  it. 

Indeed,  the  loss  would  not  only  have  fallen  on  the  party  ad- 
vancing tiie  freight,  that  is,  the  defendant,  but  he  is  the  only 
person  who  has  an  insurable  interest.  ''The  charterer  of  a  ship, 
who  by  the  terms  of  a  charter  party,  has  advanced  money  in 
part  payment  of  freight,  has  an  insurable  interest  in  the  money 
so  advanced;  for  such  money  could  not,  in  case  of  the  loss  of 
the  ship,  be  recovered  back  by  the  charterer  from  the  owner; 
the  loss  of  the  ship  would  involve  the  loss  of  the  money  ad- 
vanced; but,  in  order  to  give  him  such  an  insurable  interest,  it 
must  distinctly  appear  by  explicit  words  to  that  effect  in  the 
charter  party,  that  the  money  advanced  is  in  part  payment  of 
the  freight."    (1  Arnold  on  la.  266.) 

"By  fret  a^is  may,  it  seems,  be  understood,  either  sums 
paid  in  advance  by  the  charterer,  or  his  agents,  as  a  part  of  the 
freight;  or  freight  which,  by  the  terms  of  the  charter  party,  is 
payable  at  all  events.  But  in  these  cases  the  charterer,  and  not 
the  ship  owner,  can  alone  insure,  as  he  alone  runs  the  risk  of 
loss."    (1  Arnold  on  In.  206;  Id.  207;  Id.  244,  245.) 

Hoge,  for  Bespondeni. 

It  is  admitted  that  the  appellant's  whol^  case  rests  upon  the 
soundness  of  the  proposition,  that  "freight  paid  in  advance 
cannot  be  recovered  back  in  any  case." 

•  The  decision  of  our  own  Supreme  Court  in  the  case  of  Eeina 
V.  CrosSy  decided  at  the  January  term,  1856,  {ante  29,)  sets 
this  question  at  rest,  and  is  conclusive  in  favor  of  the  res- 
pondent, unless  the  case  at  bar  can  be  distinguished  from 
the  case  of  Beina  v.  Cross.  This  is  attempted  to  be  done,  and 
upon  this  ground:  that  the  particular  contract  of  affreightment 
now  before  the  CoTirt  is  an  English  contract,  to  be  constirued  by 
English  law  and  English  decisions,  and  that  according  to  the 
English  decisions,  freight  paid  in  advance  cannot  be  recovered 
back  upon  the  non-performance  of  the  voyage. 

♦The  respondent  denies  both  these  propositions.    In    [368] 
the  £rst  place,  this  is  not  an  English  contract,  but  a 
marine  contract,  to  be  construed,  not  bjr  English  law,  but  by 
the  maritime  law,  the  general  law  of  nations;  in  the  language 
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of  Lord  Mansfield,  in  the  celebrated  case  of  Lake  v.  Lyde  (2 
Burr,  882),  that  law  which  obtains'the  same  among  all  nations, 
and  in  all  times.  The  maritime  contract  of  affreightment  con- 
templates its  performance,  not  in  any  particular  country,  but  in 
every  port  and  in  every  sea.  To  give  it  locality,  to  construe  it 
by  the  mere  local  laws  of  the  place  of  its  accidental  signature, 
would  be  destructive  of  the  great  interests  of  commerce.  The 
marine  law  of  nations  is  to  be  looked  to  for  the  validity,  nature, 
obligation  and  interpretation  of  the  maritime  contract. 

In  construing  and  enforcing  these  contracts.  Courts  never  in- 
quire into  the  local  law. 

The  authorities  of  all  nations  are  looked  into,  and  the  weight 
of  decision  in  accordance  with  principle,  determines  the  ques- 
tion. Upon  the  second  branch  of  the  appellant's  proposition, 
it  is  contended  that  upon  an  examination  of  the  rlnglish  de- 
cisions, it  will  be  found  that  they  do  not  essentially  differ  from 
the  American  and  Continental  decisions  upon  the  subject  of 
"advance  freight."  On  the  contrary,  the  general  doctrine  of 
the  maritime  law,  that  "freight  is  never  earned  until  complete 
delivery;  and  if  prepaid,  must  be  refunded,  unless  expressly 
stipulated  to  the  contrary,"  is  admitted  by  English  writers  and 
judges;  yet,  in  some  cases,  they  fritter  it  away  upon  very  nice 
distinctions. 

The  ground  they  go  upon  is,  that  it  is  competent  for  the 
parties,  by  their  own  contract,  to  vary  the  general  law. 

The  decision  in  each  case  is,  in  effect,  that  the  particular  lan- 
guage used  amounts  to  a  stipulation  that  the  freight  paid  should 
be  an  absolute  payment,  and  to  be  retained  at  all  events,  and 
irrespective  of  the  performance  of  the  contract. 

These  cases,  therefore,  establish  no  general  usage  and  practice, 
calling  upon  the  Court  to  interpret  the  particular  contract  with 
reference  to  the  fact  of  such  usage,  upoa  the  presumption  that 
such  fact  is  known  to  the  contracting  parties,  and  that  they  con- 
tract in  conformity  thereto,  and  must  be  supposed  to  have  used 
the  particular  language  which  they  did  use,  with  reference  to 
the  particular  meaning,  which  usage  had  thus  attached  to  the 
words. 

In  the  case  of  MaskUer  v.  Buller  (1  Campbell,  84),  it  was  de- 
cided that  although  freight  should  be  made  payable  by  the 
shipper  on  the  shipment  of  the  goods,  it  is  not  merely  on  that 
account  earned  without  a  performance  of  the  voyage.  The  ves- 
sel being  lost,  Lord  Ellenbobough  said  that  if  the  defendants 
had  paid  the  freight  upon  the  shipment  of  the  goods,  they 
raght  have  recovered  every  penny  of  it  back  again. 

Andrews  v.  Merehaus,  5  Taunton,  and  Blakey  v.  Dixon,  2  Bos. 
&  Pul.  321,  was  decided  on  the  distinction  that  the  money  was 
to  be  paid  for  receiving  goods  on  board  to  be  carried,  and  not 
for  freight  to  be  earned.     And  in  the  former  case,  Chief  Justice 

QiBBS  left  it  to  the  jury  to  say  what  the  parties  meant. 
|3*i9]        *In  the  case  of  be  Silvale  v.  Kendall,  4  M.  &  S.  37,  so 
much  relied  upon  on  the  other  side,  the  Court  treats  the 
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particular  charter  party  as  an  express  agreement  to  pay  a  part 
of  the  freight,  not  to  be  returned  in  case  of  loss. 

Lord  T£2iTEBDKN,  in  the  case  of  Mansfield  v.  Maiiland,  4  B.  & 
'A.,  in  remarking  upon  the  case,  said:  "  The  case  of  De  SUvale 
V.  Kendall  tum^  upon  the  particular  words  of  the  instrument, 
which  was  studiously  framed  so  as  to  make  the  freighter  lose 
the  money  advanced  by  him,  unless  the  owner  reaped  Uie  benefit 
of  the  ship's  coming  home  safe;"  and  as  his  lordship  said  in  the 
case  before  him,  so  we  say  in  our  case,  "the  present  charter 
party  is  in  a  very  different  form." 

On  the  main  question,  upon  almost  the  same  facts,  the  last 
case  was  decided  precisely  the  other  way  from  De  SUvale  v. 
Kendall, 

The  case  of  De  SUvale  y.  Kendall  proceeded  upon  the  force  of 
a  dictum  in  an  anonymous  case,  in  2  Shower,  which  Chief  Justice 
Kent,  in  Watson  v.  Duykinck,  3  Johnson,  and  Mr.  Justice  Stoey, 
in  PUnian  v.  Hooper,  3  Sumner,  65,  66,  pronounce  unworthy  of 
reliance. 

So  it  would  be  difScult  to  reconcile  the  decision  in  Gillen  tJ 
Mwndayy  2  B.  &  Aid.  17,  with  that  in  De  SUvale  v.  Kendall,  when 
we  examine  the  provisions  of  the  charter  party  involved  in  that 
case,  and  yet  the  Court  held  that  no  freight  was  due  until  the 
yoyage  was  performed,  etc.  The  doctrine  of  the  appellant, 
when  applied  to  the  case  under  discussion,  goes  the  whole 
length  of  contending  that  "  the  mere  payment  of  freight  in  ad- 
vance amounts  to  a  contract  that  it  shall  not  be  recoverable  back 
in  the  event  of  loss,"  which  is  at  once  to  destroy  the  acknowl- 
edged general  rule.  That  general  rule  may  be  varied  by  express 
contract.  It  would  be  in  vain  that  the  Court  would  look  into 
the  charter  party  and  bill  of  lading,  or  into  the  conduct  of  the 
parties  in  this  case,  to  find  the  evidence  of  any  such  contract. 

The  American  and  Continental  authorities  are  uniformly  op- 
posed to  the  doctrine  of  the  appellants.  The  Court  will  find 
the  whole  subject  very  thoroughly  discussed  in  the  authorities 
now  cited.  (Walson  v.  Duykinck,  3  Johnson,  338;  Griggs  v. 
Austin,  3  Pickering,  20;  Pitman  v.  Hooper,  3  Sumner,  66;  9 
Johnson,  212,  note  from  Rollins;  Howland  v.  Brig  Lavinia,  1 
Peters'  Adm.  Decis.  126;  Reina  v.  Cross,  5  Cal.  Jan.  term,  and 
the  authorities  cited  therein.) 

In  consequence  of  the  appellant's  violation  of  his  contract,  the 
respondents  have  been  compelled  to  pay  two  premiums  of  insur- 
ance, instead  of  one,  and  when  he  attempts  to  recover  it  back, 
he  is  told:  "You  had  no  authority  to  insure,  and  you  had  no 
insurable  interest;"  both  propositions  are  false  in  law. 

In  Tasker  v.  Scott,  6  Taunton,  234,  Chief  Justice  Gibbs  uses 
this  language:  "  Undoubtedly,  if  an  insurance  were  effected  by 
order  of  a  person  who  had  an  interest,  that  although  the  insur- 
ance were  void,  yet  that  he  who  had  effected  it  might  recover 
back  the  premium  from  him  by  whose  order  he  had  done  it." 

The  respondents  had  an  interest,  which  they  had  a  right  to 
insure. 
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Because  under  the  contract,  if  the  ship-owner  had 
[370]   failed  to  deliver  *the  goods  according  to  the  terms  of  his 
contract  and  bill  of  lading,  he  would  have  been  liable  to 
refund  the  freight  paid. 

Because  the  ship-owner  would  have  been  liable  to  refund  the 
freight  advanced,  if  a  loss  had  occurred  occasioned  by  the  bar- 
ratry of  the  master  and  crew. 

Because  the  freight  advanced  would  have  been  bound  to  con- 
tribute to  a  genersd  average  and  to  salvage. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
DENTELDT.    Mr.  Justico  Tebbt  coucurred. 

The  question  in  this  rscord  turns  upon  the  point,  whether  ad- 
vanced freight  can  be  recovered  back  oy  the  charterer  in  case  of 
the  loss  of  the  ship,  or  nonperformance  of  the  voyage  otherwise 
than  by  the  fault  of  the  master. 

In  the  case  of  Beina  v.  (7ro«s,  ante  29,  we  decided  that  freight 
paid  in  advance  could  be  recovered  back  in  case  of  the  loss  of 
the  ship,  and  relied  upon  the  cases  of  Griggs  v.  Aivsiin^  3  Pick.  20, 
and  Watson  v.  Duykinck,  8  Johns.  835.  It  is  not  disputed  that 
this  is  the  American  and  continental  European  doctrine;  but  it 
is  insisted  that  the  contraiy  is  the  rule  in  Imgland,  and  that  as 
the  contract  was  made  in  tnat  Kingdom,  the  law  which  prevails 
there  must  govern  this  case.  Upon  an  examination  of  the  Eng- 
lish cases,  I  do  not  find  sufficient  authority  to  warrant  the  con- 
clusion that  the  rule  there  would  be  different  from  that  of  the 
rest  of  the  world.  Indeed,  as  was  remarked  by  Chief  J.  Kent,  in 
Wcitson  V.  Duykincky ''  the  English  books  are  almost  silent  on  the 
subject,  and  afford  little  or  no  information." 

The  principal  cases  (if  not  all)  which  have  been  decided  in 
England,  are  stated  and  reviewed  in  Abbot  on  Shipping,  405  et 
seq.  It  appears  in  nearly  all  of  them,  the  decision  against  the 
recovery  of  the  freight  advanced  reste  upon  the  peculiBj:  lan- 
guage of  the  contract,  which  is  construed  to  be  a  stipulation  to 
the  effect  that  the  advance  was  to  be  paid  at  all  events,  and  in 
some  of  the  cases  it  is  treated  as  something  differing  from 
freight  money.  The  only  case  which  seems  without  qualifica- 
tion to  decide  against  the  recovery,  is  a  case  in  2  Shower,  283; 
but  that  is  an  anonymous  case,  and  Judge  Kent,  in  Watson  v. 
Dmjkinck,  calls  it  "  a  dictum  of  Mr.  Chief  Justice  Saundebs,"  and 
adds,  "but  I  do  not  place  reliance  upon  that  very  imperfect 
rex^ort."  There  seems  to  be  a  contradiction  between  the  cases 
of  De  Silvale  v.  Kendall y  4  M.  &  S.,  and  that  of  Mansfield  v.  Mait- 
land,  4  T.  B.  582.  But  in  the  latter  case.  Lord  Tentebden  re- 
marked of  the  former,  that  it "  turned  upon  the  particular  words 
of  the  instrument,  which  was  studiously  framed  so  as  to  make 
the  freighter  lose  the  money  advanced  by  him,  unless  the  owner 
reaped  the  benefit  by  the  ship's  coming  home  safe."  It  is  true, 
that  afterwards,  in  the  case  of  Saunders  v.  Drew,  3  B.  and  Ad. 
445,  the  same  Judge  cites  the  case  in  2  Shower,  and  says,  '*  this 
is  the  ground  of  the  doctrine  which  was  acted  upon  in  De  Silvale 
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V.  Kendall,"    But  in  looking  into  the  case  of  Saunders  v.  Drew, 
it  will  be  seen  that  this  remark  was  mere  obiter  dictum, 
and  entirely  inapplicable  *to  the  facts  of  that  case,  be-    [371] 
cause  there  was  a  most  explicit  stipulation  for  the  non- 
return of  the  advanced  payments. 

When,  therefore,  this  careless  and  unneccessaiy  dictum  is 
Sreighed  against  what  his  lordship  said  in  Mansfield  v.  Mailland^ 
4  T.  B.  582,  it  will  be  readily  seen  that  the  latter  is  alone  en- 
titled to  be  considered  as  authority,  and  fully  sustains  the  rule 
which  everywhere  else  prevails. 

The  best  reasoil  is  also  on  this  side  of  the  question,  and 
places  it  in  complete  analogy  to  the  general  principles  of  law 
which  govern  in  cases  of  contract.  In  Griggs  v.  Austin,  Chief 
Justice  Pabkee  says:  '*It  is  certainly  a  clear  principle  of  the 
common  law,  that  when  money  is  paid,  or  a  promise  made  by 
one  party,  in  contemplation  of  some  act  to  be  done  by  the 
other,  which  is  the  sole  consideration  of  the  payment  or  prom- 
ise, and  the  thing  stipulated  to  be  done  is  not  performed,  the 
money  may  be  recovered  back,  or  the  promise  founded  on  such 
consideration  may  be  avoided  between  the  parties  to  the  con- 
tract. Exceptions  may  be  made  by  a  stipulation  of  the  parties, 
but  without  such  exceptions  the  rule  seems  to  be  universal." 

I  will  only  add,  that  I  can  see  no  reason  why  a  rule  should 
be  applied  to  contracts  of  affreightment  differing  from  the  one 
that  governs  all  other  contracts  which  involve  mutual  obliga- 
tions, responsibilities  and  duties,  and  therefore  I  feel  full  confi- 
dence that  the  conclusion  I  have  attained  forms  a  correct  expo- 
sition of  the  common  law.  Considering  it  as  such,  I  must  hold 
it  to  be  the  rule  which  ])revails  in  England,  and  it  must  conse- 
quentiy  control  the  decision  of  this  case. 

It  follows  that  as  the  advanced  freight  can  be  recovered  by 
the  freighter  in  case  of  the  loss  of  the  ship,  the  ship-owner  was 
the  party  for  whose  benefit  the  freight  was  insured;  and  that 
having  been  compelled  tp  pay  the  insurance  premium  twice  on 
account  of  the  default  of  the  charterer,  he  is  entitled  to  recover 
back  one  of  the  payments.  There  might  be  a  question  whether 
he  should  hove  brought  this  form  of  action;  whether  in  fact  his 
action  should  not  have  been  rather  for  so  much  freight  unpaid; 
but  as  this  question  was  not  raised  by  the  parties,  and  is  not 
presented  by  the  record,  and  as  the  recovery  here  will  do  full 
justice  to  the  plaintiff,  and  hereafter  protect  tne  defendant,  it  is 
not  a  proper  matter  for  our  consideration. 

Judgment  affirmed. 

Mr.  CmEF  Justice  Mtjbiiat.— This  was  an  action  in  the  Court 
below  to  recover,  among  other  things,  the  amount  of  premium 
upon  insurance  of  freight  paid  by  the  plaintiffs.  The  defendant 
was  the  charterer  of  a  vessel  for  a  voyage  from  Cardiff  to  San 
Francisco.  By  the  terms  of  the  charter  party,  it  was  stipulated 
that  '*  the  freight  should  be  paid  in  good  and  approved  bills  on 
London  at  six  months  date  from  date  of  sailing,  less  cost  of  in- 
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surance  to  be  effected  by  the  charterer  at  ship's  expense,  or, 
etc."  After  the  vessel  had  sailed,  the  plaintiffs,  owners  of  the 
vessel,  effected  an  insurance  upon  the  advanced  freight,  and 
now  seek  to  recover  the  amount  paid,  from  the  defendant,  on 
the  ground  that  it  was  his  duty  to  have  insured,  and  by 
[372]  neglecting  to  do  *so  until  some  time  after  the  vessel  had 
sailed  and  the  risk  had  commenced^  they  were  forced  by 
such  negligence  to  protect  themselves. 

This  controversy  is  much  simplified  by  the  fact  that  the  in- 
surance was  effected  upon  the  advanced  freight  paid  by  defend- 
ant to  the  plaintiff,  as  appears  from  the  plaintiffs'  ''Policy  of 
Insurance." 

This  being  admitted,  the  question  naturally  suggests  itself, 
whether  the  stipulation  in  the  charter  party  was  for  the  benefit 
of  the  plaintiffs  under  that  agreement. 

The  general  rule  of  law  on  this  subject,  both  in  the  TTnited 
States  and  among  commercial  nations,  is  that  freight  paid  in 
advance  may  be  recovered  back  if  the  voyage  is  not  completed. 
It  is  put  upon  the  ground,  i^at  the  carriage  of  the  goods, , 
which  was  tne  consideration  of  the  payment,  has  failed. 

In  England,  however,  where  the  contract  under  consideration 
was  executed,  a  different  rule  has  been  established,  and  it  is 
held  that  freight  prepaid  cannot  be  recovered  unless  the  parties 
expressly  stipulated  to  that  effect.  (3  Kent,  287;  Sanders  v. 
Drew,  3  Barnwell  &  Adolphus,  446.) 

Begarding  this  as  the  well  settled  rule  of  the  English  Courts 
upon  this  question,  it  follows  that  the  stipulation  in  the  charter 
party  was  intended  for  the  defendant's  benefit,  and  not  for  the 
benefit  of  the  plaintiffs  or  owners.  The  charterer  of  a  ship, 
who  has  advanced  monev  under  the  terms  of  the  charter  party, 
in  part  payment  of  the  freight,  has  an  insurable  interest  in  the 
money  so  advanced;  for  as  such  money  could  not,  in  case  of  the 
loss  of  the  ship,  be  recovered  back  by  the  charterer  from  the 
owners,  the  loss  of  the  ship  would  involve  the  loss  of  the  money 
advanced.  (1  Amould  on  Insurance,  266,  and  the  cases  there 
cited.) 

From  this  it  is  apparent  that  the  plaintiffs  had  no  insurable 
interest  in  the  advanced  freight,  but  that  the  charterer  alone 
.could  insure  tlie  same  to  cover  his  risk  of  loss  or  damage  to  the 
vessel. 

The  parties  are  supposed  to  have  contracted  with  full  knowl- ' 
edge  of  the  law  upon  this  subject,  and  I  can  come  to  no  other 
conclusion  from  an  examination  of  the  charter  party  as  well  as 
the  policy  of  insurance  afterwards  effected  by  the  plaintiffs, 
that  the  payment  of  freight  in  advance,  was  the  consideration 
upon  the  part  of  the  ship-owners  for  the  amount  of  the  insur- 
ance which  they  contracted  should  be  at  the  ship's  expense,  and 
that  the  clause  was  inserted  for  the  sole  benefit  of  the  charterer, 
and  that  plaintiffs  could  not  charge  him  in  this  manner. 

Some  preKminary  objections  have  been  urged  as  to  the  right 
of  an  appeal  in  tins  case.    The  stipulation  to  refer  this  case 
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upon  examination  cannot  be  considered  as  a  submission  to  an 
arbitration,  but  a  reference  under  the  statute;  neither  will  the 
objection  prevail  that  two  distinct  causes,  pending  in  different 
Courts,  are  submitted;  inasmuch  as  the  stipulation  is  a  distinct 
and  separate  submission  of  each  case  respectively,  and  not  of 
both  jointly  to  be  tried  as  one  case.  The  error  complained  of 
is  patent  upon  the  report  of  the  referee,  and  a  new  trial  should 
be  granted. 

*0n  the  first  argument  I  prepared  this  opinion,  which    [373] 
I  see  no  good  reason  to  recede  from,  believing  it  to  be 
correct  on  the  authorities,  and  therefore  give  it  as  my  dissenting 
opinion. 


JOHNSTON  BT  AL.  V.  WBIGHT. 

CoHTBACT,  OoN0TBncnoN  07. — In  powers,  covenants,  releases,  or  other  con- 
tracts, where  a  seyerul  interest  is  alone  expressed  or  referred  to,  no 
general  terms  will  allow  the  meaning  to  be  extended  to  a  joint  interest. 

PowsB  OF  AiTOBNCT,  GoNSTBXTOTioif  or. — A  power  of  attorney  anthorizing 
the  attorney  "  to  settle  and  adjust  all  partnership  debts,  accounts,  oi^d 
demands,  and  all  other  accounts  and  demands  now  subsisting,  or  which 
may  hereafter  subsist  bitween  me  and  any  person  or  persons  what- 
eyer,"  and  to  execute  releases  for  such  purposes,  does  not  confer  »' 
power  to  release  a  covenant  of  guaranty  made  to  the  principal  and  others 
lointly,  for  the  payment  of  rent  and  purchase-money  of  property  sold 
by  them  as  tenants  in  common. 

Idem.— In  such  a  case  the  debt  guaranteed  is  not  a  partnership  debt,  nor 
does  it  fall  within  the  provision  of  the  power  referring  to  demands  sub- 
sisting "between  me  and  any  other  person  or  persons,"  which  is  con- 
fined to  demands  in  which  the  principal  had  a  several  and  sole  interest. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintiffs,  George  Fen.  Johnston,  for  himself,  and  as 
trustee  of  Mary  E.  H.  Gwin,  and  Charles  W.  Cook,  executed  an 
indenture  of  lease  with  Benjamin  A.  Barney,  of  a  ranch  in  San 
Francisco  county,  held  by  the  lessors  as  tenants  in  common, 
and  a  sale  of  the  live  stock  thereon,  in  which  Barney  covenanted 
to  pay  a  rent  of  $500  per  month  for  the  ranch,  and  the  sum  of 
$31,000  for  the  stock,  payable  in  instalments.  George  W. 
Wright,  the  defendant,  subsequently  executed  %  guaranty  un- 
der seal  for  the  performance  by  Barney  of  all  the  covenants 
above  mentioned,  on  his  part  to  be  kept  and  performed.  Bar- 
ney failing  to  make  the  payments  agreed,  this  action  was  brought 
on  the  guaranty. 

The  defense  set  up  is  a  release  to  Wright,  executed  in  the 
name  of  Charles  W.Cook,  by  Edward  Jones,  his  attorney  in 
fact.  The  effect  of  the  release,  if  executed  by  Cook,  is  not  con- 
sidered in  the  case;  the  only  question  in  the  case  arising  upon 
the  sufficiency  of  the  power  of  attorney  from  Cook  to  Jones, 
The  powers  conferred  are,  in  the  language  of  the  instrument^ 
**  to  ask,  demand,  recover  and  receive,  all  and  every  sum  or 
sums  of  money,  debts,  dues,  merchandise,  or  effects  due,  paya- 
ble^ coming  or  belongings  or  which  may  at  any  time  be  due^, 
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payable,  coining,  or  belonging,  unto  me  from  any  person  or 
persons  whomsoeyer." 

After  conferring  the  power  to  sell  real  and  personal  property 
and  to  execute  the  necessary  instruments  of  conveyance  and 
assurance,  the  power  authorizes  the  attorney  "  to  settle  and  ad- 
just all  partnership  accounts  and  demands,  and  all  other 
accounts  and  demands  now  subsisting,  or  which  may  hereafter 
subsist  between  me  and  any  person  or  persons  whomsoever,  and 
submit  and  decide  the  same  by  arbitration;  to  compound  for 
any  debts,  dues,  or  demands  owing,  or  which  may  here- 
[374]  "''after  be  owing  to  me;  for  all  and  any  of  these  purposes, 
to  make  and  execute  any  releases,  compromises,  compo- 
sitions, agreements,  or  contracts,  by  deed  or  otherwise,  in  his 
opinion  necessary  or  expedient  in  the  premises." 

On  the  trial,  the  Court  below,  on  motion  of  plaintiffs,  and 
tmder  the  exception  of  defendants,  excluded  the  power  of  attor- 
ney and  the  release  executed  under  it,  and  instructed  the  jury 
to  find  a  verdict  for  plaintiff  for  the  sum  of  $14,000,  the  amount 
admitted  to  be  due  by  Barney.  The  defendant  moved  for  a 
new  trial,  which  was  denied,  and  judgment  entered  on  the  ver- 
dict.   Defendant  appealed. 

Bohinson,  BeaJtty  and  Sackett,  for  Appellants. 
Cited  8  Pick.  R.  63,  64. 

B.  A,  Lockvoood,  for  Appellants. 

For  aught  that  appears  on  the  record^  the  release  may  have 
been  upon  full  payment  by  Wright. 

The  Court  below  eired  in  excluding  the  deed  of  release  from 
Cook  to  defendant. 

(Bacon's  Abridg.,  Tit.  Summons  and  Severance,  P.;  3  Johns. 
R.  70;  9  Id.  469;  13  Id.  286;  16  Id.  481;  4  Eng.  Law  and  Eq. 
R.  343.) 

Eovmrd  d  Perley  and  Bhge,  for  Respondent. 
The  authority  given  by  the  power  of  attorney,  when  analyzed', 
amounts  to  this: 

1.  To  settle  and  adjust  all  partnership  accounts  and  demands 
between  Cook  and  any  other  person  or  persons. 

2.  To  settle  and  adjust  all  private  accounts  and  demands  be- 
tween Cook  and  any  other  person  or  persons. 

3.  To  decide  either  private  or  partnership  accounts  and  de- 
mands, by  arbitration,  or  to  compound  the  same. 

4.  Por  any  and  all  of  these  purposes  to  make  and  execute 
any  releases,  compromises,  compositions,  etc.,  by  de&d  or 
otherwise. 

The  words,  "  these  purposes,"  in  the  power,  operate  as  a 
direct  limitation  on  the  authority  of  Jones  to  execute  a  release. 

If  this  case  was  one  of  coparhiership  between  plaintiffs,  the 
power  would  not  have  authorized  Jones  to  execute  this  release. 

It  would^  in  that  case,  only  have  authorized  him  to  settle  and 
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adjust  the  matter  between  Cook  and  his  oopartneiB,  Otmn  and 
Johnston. 

The  release,  then,  is  inoperatiye  and  void  on  the  following 
grounds: 

1.  It  was  not  made  in  the  settlement,  adjustment  or  com- 
pounding of  a  debt,  but  is  a  mere  discharge  without  payment 
and  without  consideration. 

2.  It  was  the  discharge  of  a  debt  not  due  to  Cook,  individu- 
ally,  but  to  Mrs.  Gwin  and  Geo.  Pen.  Johnston  and  C.  W.  Cook, 
jointly. 

A  power  of  attorney  to  an  agent  to  accept  bills  drawn 
on  behalf  of  his  '^  principal,  has  been  held  not  to  author-   [375] 
ize  an  acceptance  relative  to  concerns  in  which  the  prin- 
cipal had  only  a  partnership  interest.     {Atwood  v.  Manning ^  14 
Esch.  130;  Simon  v.  Johnson^  23  Common  Law  B.  85;  Atwood  y. 
Cammings,  14  Common  Law  B.  131.) 

If  Cook  himself  had  released  the  defendant  from  all  debts 
due  to  him,  this  would  not  have  operated  as  a  release  of  a  joint 
debt  due  Cook,  Johnston  and  Gwin.  {Beading  JR,  R.  Go.  y. 
Johnson,  7  Watts  &  Sergt.  317;  39  Common  Law  B.  53.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.     Mr.  CMcf  Justicc  MuBBAT  coucurrcd. 

The  decision  of  this  cause  depends  upon  the  construction  to 
be  given  to  the  power  of  attorney  from  Cook  to  Jones;  for  if 
the  language  of  the  power  can  be  extended  to  embrace  the  con- 
tract sued  on,  then  the  release  executed  by  Jones  as  Cook's  at- 
torney, would  be  a  complete  bar  to  the  recovery  in  this  action. 
The  language  of  the  power  authorizes  the  attorney  *'  to  settle 
and  adjust  all  partnership  debts,  accounts  and  demands,  and  all 
other  accounts  and  demands  now  subsisting,  or  which  may  here- 
after subsist  between  me  and  any  person  or  persons  whatsoever;" 
and  for  this  among  other  purposes,  the  power  is  given  to  execute 
releases.  The  debt  sued  on  is  not  a  partnership  debt,  but  is  a 
covenant  to  which  the  grantor  of  the  power  is  a  joint  covenantee 
with  two  others,  and  the  question  is  whether  the  words  **  be- 
tween me  and  any  person  or  persons  whatsoever,''  can  be  made 
to  include  a  debt,  not  owing  to  the  principal  alone,  but  to  him 
jointly  with  others.  The  rule  laid  down  by  the  authorities  for 
the  construction  of  these  instruments,  requires  them  to  be  con- 
fined to  the  simple  meaning  of  the  terms  expressed,  and  not  to 
be  extended  by  implication  in  any  case  except  where  the  impli- 
cation is  absolutely  necessary  to  carry  out  the  expressly  granted 
power.  Judge  Story,  in  his  work  on  Agency,  Sec.  68,  says: 
**  Indeed,  formal  instruments  of  this  sort  are  ordinarily  sub- 
jected to  a  strict  interpretation,  and  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in  terms,  or  which  is  neces- 
sary and  proper  for  carrying  the  authority  so  given  into  full 
effect."  A  case  analogous  to  this  is  that  of  Simons  v.  Johnson, 
3  Bam.  and  Adol.  175.  These  mutual  releases  were  given  by 
the  parties  for  all  claims  which  each  had  against  the  other. 
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But  it  was  held  not  to  extend  to  a  claim  which  the  plaintiff  had 
against  the  defendant  and  another  jointly. 

In  AUioood  v.  31unning8,  7  Bam.  and  Cress.  279,  the  power 
was  to  endorse  bills  "for  the  principal,  in  his  name,  and  to  his 
use,"  and  also  to  '*  accept  bills  drawn  by  his  agents  or  corres- 
pondents." In  the  suit  upon  a  bill  drawn  bj  one  of  the  part- 
ners of  the  principal,  for  the  benefit  of  the  partnership,  and 
accepted  bj  the  agent,  it  was  held  that  the  power  extended 
only  to  the  individual  business  of  the  principal,  and  not  to  his 
partnership  afiOoirs.  So  in  the  case  of  Beading  BaUroad  Com- 
pany y.  Johnson^  7  Watte  &  Sergeant,  317,  where  a  release  was 
relied  on  to  render  a  witness  competent,  the  Court  say:  "  The 
release  is  quite  formaUy  drawn,  but  then  all  the  actions, 
[376]  etc. ,  appear  to  be  such  only  as  ^existed  against  McUvaine 
alone.  The  claim  sued  for  here  is  not  specifically  men- 
tioned in  the  release;  nor  is  the  name  of  Smith,  or  the  names  of 
Mcllvaine  &  Smith  as  partners,  or  as  a  firm,  mentioned  therein. 
In  short,  there  appears  to  be  no  reference  to  it  whatever,  so 
that  if  it  had  been  intended  not  to  release  Mcllvaine,  more  care 
or  caution  could  not  have  been  used  for  that  purpose." 

From  all  these  authorities,  and  the  reasoning  deduced  from 
them,  it  appears  to  be  a  well  established  rule  that  where  in 
powers,  covenants,  releases  or  other  contracts,  a  several  inter- 
est is  alone  expressed  and  referred  to,  no  general  terms  will 
allow  the  meaning  to  be  extended  to  a  joint  interest.  In  the 
case  before  us,  the  power  refers  the  attorney  to  "  demands  be- 
tween me  and  any  person  or  persons,"  and  to  "  debts  or  de- 
mands owing  to  me."  This  language  must  in  interpretation  be 
confined  to  such  debts  and  demands  whereof  the  principal  had 
a  several  and  sole  interest,  and  cannot  be  made  to  include  a 
covenant  which  he  jointly  held  with  others.  And  it  seems  clear 
from  the  cases  cited,  that  if  Cook,  the  principal,  had  personally 
executed  a  release  to  Wright,  and  had  used  only  the  language 
contained  in  the  power  of  attorney  to  Jones,  it  would  have  been 
totally  ineffectual  to  release  the  covenant  on  which  this  contro- 
versy rests. 

Judgment  affirmed. 


HEYNEMAN  et  al.  t?.  DANNENBERG  et  al. 

1  Equity  Jobisdiction  ovkb  Estate  or  Insolvbnt. — ^A  Court  of  Equity  wiU 
take  juriHdiction  of  a  bill  for  an  injunction  filed  by  attacliing  creditors 
of  an  insolvent,  to  restrain  proceedings  on  execution  against  the  prop- 
erty attached  under  a  jud^ent  against  the  debtor,  in  favor  of  another, 
alleged  to  have  been  obtained  by  fraud,  ^^here  all  the  material  allega- 
tions of  the  bill,  except  fraud,  are  admitted. 
Idem. — It  would  be  requiring  the  creditors  to  do  a  vain  act,  to  compel 
them  to  await  their  judgment  at  law  and  a  return  of  execution,  when  it 
is  admitted  that  the  only  effect  would  be  a  return  of  nuUa  bonat  and  the 


1.  Cited  Speyery,  ItkHuU,  21  Cal.  287;  Seala  v.  ScoUt  18  Cal.  78;  referred  to  Conroy  v. 
WoodM,  Id.  634,  note.  .  ^  ,  _. 

2.  ated  Walk€r  y.  Stdgwick,  8  Gal.  403;  Cattle  y,  Bader,  28  Gal.  78. 
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property  attached  vonld,  in  the  meantime,  have  passed  to  innocent 
parchasers  on  exeoation  sale  nnder  the  judgment. 
IEtxdbnok— Books,  whsh  not  Admibsiblb. — In  such  a  case  the  books  of  the 
judgment  creditor  are  not  admissible  as  eyidence  for  the  defense,  to 
show  an  entrj  of  the  original  transaction  on  which  the  judgment  is 
based,  where  the  only  predicate  laid,  is  evidence  that  the  judgment  cred- 
itor was  possessed  of  capital  sufficient  to  have  loaned  the  amount  of 
the  judgment  to  the  jud^^ent  debtor. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 

!trict. 

The  plaintiffs,  attaching  creditors  of  Lewis  Morris,  filed  a  biU 
against  him  with  Joseph  Dannenberg  and  W.  Thomburg,  the 
Sheriff  of  Yuba  county,  praying  for  a  perpetual  injunction  re- 
straining the  defendants  from  proceedmg  to  sell  on  execution 
certain  property  of  Morris,  under  a  judgment  for  $10,080  and 
costs,  obtained  by  Dannenberg  against  Morris,  a  few  days  be- 
fore the  filing  of  the  bill.  The  bill  alleges  that  the  property 
about  to  be  sold  on  execT;ition  under  said  judgment,  has  been 
attached  by  the  plaintiffs  subsequent  to  an  attachment  in  the 
action  of  Dannenberg.  That  the  judgment  was  obtained 
[377]  by  DannenT*berg  with  intent  to  defraud  the  creditors  of 
Morris,  and  that  there  was  no  actual  indebtedness  of 
Morris  to  Dannenberg,  and  that  the  property  is  about  to  be 
sold  on  execution  under  the  direction  of  Dannenberg,  for  the 
benefit  of  Morris;  that  Morris  is  utterly  insolvent,  and  has  no 
other  property  but  that  about  to  be  sold  under  the  execution. 

Morris  and  Dannenberg  filed  separate  answers,  denying  the 
fraud  and  alleging  that  Dannenberg's  judgment  was  obtmned 
on  a  note  given  for  an  actual  bona  fide  debt,  but  admitting  all  the 
other  material  allegations  of  the  complaint. 

The  plaintiffs  called  as  witnesses  J.  S.  Wynchell  and  E. 
Wolfe,  who  testified,  imder  the  exception  of  defendant  Dan- 
nenberg, that  they  had  been  partners  m  business,  up  to  a  few 
months  before  the  commencement  of  this  action;  that  shortly 
before  their  dissolution,  Morris  proposed  to  them  to  buy  a  large 
quantity  of  goods  on  credit,  and  then  confess  a  judgment  to  a 
friend,  or  give  him  a  note  and  have  lam  bring  stdt  tiiereon  and 
attach  their  goods;  naming  Dannenberg  as  a  safe  person  to  ac- 
complish this  for  them,  and  stating  that  he.  Moms,  desired  to 
make  ten  thousand  dollars,  and  did  not  care  how  he  did  it. 
They  further  testified  that  they  refused  to  act  upon  the  proposi- 
tion, and  also  that  during  their  partnership  Dannenberg  never 
had  any  dealings  with  the  firm.  The  evidence  for  plaintiff 
further  shows  that  the  debts  of  Morris  to  plaintifis  were  incur- 
red very  shortly  before  Dannenberg  attached;  and  that  six 
months  before,  Dannenberg  had  stated  that  he  had  very  little 
means,  and  has  asked  the  assistance  of  the  firm  to  which  Morris 
belonged,  to  start  a  business  requiring  only  f  2,000  or  $3,000 
capital.  There  was  further  evidence  given,  to  identify  Dan- 
nenberg with  the  whole  transaction. 

The  defendant,  Dannenberg,  introduced  his  brother  as  a  wit- 
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ness,  who  testified  that  the  defendaiiii  D.  waa  worth  over  $12,- 
000.  Defendant's  counsel  then  offered  the  books  of  account  of 
D.,  containing  the  original  entries  of  his  business  transaction 
with  Morris;  which  were  objected  to  bjr  plaintiffs,  and  excluded 
by  the  Court,  the  defendant  D.  excepting. 

The  evidence  was  submitted  to  a  jury,  who  were  directed  to 
find  a  special  verdict.  They  found  tiiat  the  note  given  by 
Morris  to  Dannenberg  was  without  consideration,  and  that  the 
judgment  of  the  latter  and  the  proceedings  thereon  were  fraud- 
ulent as  against  the  plaintiffs.  A  decree  for  a  perpetual  injunc^ 
tion,  as  prayed  for  in  the  bill,  was  thereupon  entered.  Defend- 
ant, Dannenberg,  moved  for  a  new  trial,  which  was  denied,  and 
he  appealed. 

WUliams,  Shafter  db  Park,  for  Appellant. 

A  Court  of  Equity  has  no  jurisdiction  to  set  aside  a  fraudulent 
judgment  or  conveyance,  at  the  suit  of  a  simple  contract  credits 
or,  who  has  not  prosecuted  his  claim  to  judgment  and  execution 
at  law,  nor  jurisdiction  to  decree  payment  of  such  claim  out  of 
the  property  alleged  to  have  been  fraudulently  conveyed,  or 
fraudulently  levied  on  under  execution  issued  on  such 
judgment.  {Angel  v.  Draper,  1  Vem.  399;  Bach  v. 
[378]  *Wa8taU.  1  P.  W.  444;  King  y.  Mdrrisal,  3  Atk.  192; 
Shirley  v.  Watts,  3  Id.  200;  EdgiU  v.  Haywood  eial.,S  Id. 
352;  Bennett  v.  Masquez,  2  Ves.  61;  Wiggins  et  al'.  v.  Armstrong 
et  al.,  2  Johns.  Chan.  144;  Brinkerhoof  et  al.  v.  Brown  et  al.,  4^ 
Id.  671;  Williams  v.  Brown,  4  Id.  681 ;  McDermott  et  al,  v. 
Strong,  4  Id.  687 ;  Speede  et  al.  v.  Davis  &  Hadu,  5  Id.  280;  Id* 
20  Id.  Bep.;  Swift  v.  Arents  etal.,4:  Cal.  Bep.  390;  Greenway  v. 
TJumas,  14  HI.  Kep.  271.) 

The  judgment  should  be  set  aside  and  the  cause  remanded  on 
the  ground  of  errors  of  law  accruing  at  the  trial. 

1.  The  testimony  of  Wynchell  and  Wolfe  as  to  the  declara- 
tions of  Morris,  were  improperly  admitted  and  left  to  the  jury, 
there  being  no  proof  primu  facie,  of  complicity  between  Morris 
and  Dannenberg.    (G.  Ev.  1  Vol.  Sec.  111.) 

2.  The  testimony  of  Kandler,  Baught,  Foreheimer  and 
Scalier,  to  prove  that  Morris  procured  goodiS  from  them  by 
fraudulent  representations,  was  improperly  admitted,  for  it  had 
no  tendency  to  prove  that  Dannenberg's  note  was  without  con- 
sideration. 

3.  The  books  of  defendant,  Dannenberg,  were  improperly 
excluded. 

The  plaintiffs  had  put  in  testimony  tending  to  prove  that 
Dannenberg  was  worm  only  $2,000  at  the  time  the  note  was 
executed.  And  it  was  proper  for  Dannenberg  to  meet  this 
evidence. 

Having  proved  by  A.  Dannenberg  that  up  to  May,  1855,  he 
had  cleared  $12,000  nett  in  his  business  in  fact,  he  offered  his 
original  books,  kept  in  his  business  as  corroborative  evidence. 
(1  G.  Ev.  Sec.  116;  Digby  v.  Stedman,  1  Esp.  328.) 
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McDougall,  Aldrich  dh  Sharp,  for  Bespondents. 

The  questions  presented  bj  the  record,  are: 

Ist.  The  equitable  jurisdiction  of  the  Court  over  the  subject- 
matter. 

2d.  The  right  of  these  parties  to  any  remedy  by  injunction. 

3d.  The  right  of  the  party  to  the  remedy  to  the  extent  afforded 
by  the  decree. 

The  general  question  of  jurisdiction  cannot  be  better  illus- 
trated than  by  extracting  from  the  standard  authorities. 

It  should  be  observed,  however,  in  the  first  instance,  that  our 
laws  (Bey.  Stat.  p.  202),  make  eveiy  bond  or  other  evidence  of 
debt  given,  suit  commenced,  decree  or  judgment  suffered,  with 
intent  to  hinder,  delay  or  defraud  creditors,  void. 

It  is  said  we  should  wait  until  we  had  established  our  claims 
in  judgment,  but  it  appears  that  by  permitting  the  fraudulent 
judgment  to  be  satiefied,  our  lien  upon  the  property  and  all 
lights  therein  would  be  lost,  and  we  would  be  remediless. 

It  is  respectfully  submitted,  however,  that  by  the  rule  of  the 
commentators,  as  well  as  by  the  whole  course  of  adjudication 
witibiout  a  single  departure  therefrom,  the  Court  below  upon  the 
case  made  in  the  complaint  had  full  and  complete  jurisdiction 
and  right  to  give  the  remedy  prayed  for  and  administered 
by  the  decree.  (Story's  Eq.  Ju.  350;  *Coke  Institutes,  [379] 
484;  Story  Ju.  Sees.  185-6;  Story  Eq.  Ju.  p.  884;  Id.  p. 
885.) 

It  will  be  remembered  that  the  plaintiffs  below  base  their 
right  upon  their  being  creditors,  and  having  acquired  a  specific 
lien  upon  certain  property  by  their  attachments;  and  that  against 
the  same  property  and  Uieir  liens,  the  fraud  was  asserted  by 
means  of  a  fraudiUent  judgment. 

It  was  not  denied  in  argument,  that  against  this  fraudulent 
judgment,  plaintifflB  were  without  protection  at  law.  Equity, 
then,  must  furnish  it,  and  if  in  part,  then  perfectly. 

It  is  now  affirmed  that  when  a  lien  upon  property  exists, 
either  by  attachment  or  execution,  against  which  lien  a  fraud  is 
sot  up,  that  in  such  cases  equity  may  relieve;  and  farther,  that  a 
simple  contract  creditor,  if  he  has  no  remedy  against  his  creditor 
at  law  and  can  reach  equitable  assets  of  his,  not  subject  to  ex- 
ecution, may,  without  appealing  to  the  common  law  courts  at 
all,  in  the  fij^st  instance,  ask  a  Court  of  equity  to  liquidate  his 
demand,  and  satisfy  the  same  out  of  the  equitable  assets. 

A  number  of  autiiorities  were  cited  by  counsel  for  appellant, 
some  of  them  incorrectly,  and  none  of  them  sustaining  the 
position  assumed. 

It  will  be  perceived  that  none  of  the  authorities  cited  meet  the 
question  of  the  rights  of  an  attachment  creditor,  and  none  pre- 
tend to  fix  a  limit  to  the  equitable  power  of  a  chimcellor  to  re- 
lieve against  fraud. 

The  creditor  ordinarily  must  exhaust  his  remedy  at  law;  that 
is,  he  must  obtain  judgment,  execution,  and  return,  and  then 
show  to  the  chancellor  that  he  is  at  law  remediless;  but  while 
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ibis  is  a  general  rule,  it  has  many  exceptions,  and  every  case  is 
an  exception,  when  to  await  such  proceedings  would  leave  the 
parties  remediless  as  to  a  right  they  have  established;  and  a 
fi-aud  to  defeat  it  entitles  the  party  threatened  to  equitable 
aid.  {SmUh  v,  OeUinger,  3  Geo.  140;  Loomis  v.  J^ffl  et  aL,  16 
Barbour  S.  C.  541;  laUcner  v.  Freeman,  4  Sanf.  566,  N.  T. 
Chancery;  Tappan  v.  Evans,  11  N.  H.  311;  ScoU  v,  McMiUer,  1 
Littell,  30a-5.) 

Upon  a  consideration  of  the  law  of  this  case,  it  cannot  be  de- 
nied but  that,  as  attaching  creditors,  we  had  a  right  to  set  up 
the  fact  that  we  were  such  creditors,  show  the  fraud,  against 
which  we  had  no  remedy  but  by  injunction,  and  ask  the  aid  of 
the  equitable  powers  of  the  Court. 

If  we  had  the  right  to  exhibit  a  complaint  and  procure  an  in- 
junction, defendants  had  a  right  to  answer  tlie  complaint  and 
seek  its  dissolution.  Upon  their  answer,  admitting  all  the  mat- 
ters alleged,  why  should  not  a  final  decree  go. 

The  objection  that  the  books  of  Dannenberg  were  rejected 
when  introduced  to  show  the  profits  made  by  Dannenberg  in 
business,  and  to  show  that  he  had  the  ability  to  loan  the  money 
to  Morris,  has  no  force.  Its  propriety,  under  any  circumstances, 
might  be  questioned,  even  although  the  proper  foundation  was 
laid;  but  upon  examination  it  wiU  be  seen  that  no  foundation 
at  all  was  laid.  The  witness  on  the  stand  was  competent  to 
state  all  he  knew,  and  did  state  all  he  knew.  Nothing  beyond 
this  was  competent.  The  rule,  (if  defendants  had  brought 
themselves  witSin  it,)  that  books  may,  upon  certain  pre- 
[380]  liminary  *proof ,  be  introduced  to  show  a  running  account 
for  merchandise  against  the  debtor,  has  no  application 
here.  The  debtor,  by  asking  a  credit,  is  supposed  to  put  some 
faith  in  his  creditor,  and  is  treated  as  a  privy  to  his  books,  but 
we  are  strangers  to  his  books,  and  it  was  no  question  as  to  a 
running  account  of  a  merchant. 

Theopinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRBAY.    Mr.  Justice  Terbt  concurred. 

It  is  a  general  rule,  that  a  Court  of  equity  will  not  take  juris- 
diction of  a  controversy,  if  the  parties  have  an  adequate  remedy 
at  law;  and  in  accordance  with  this  rule.  Courts  of  Chancery 
have  repeatedly  refused  to  interfere  at  the  instance  of  a  creditor, 
and  set  aside  fraudulent  conveyances  of  the  debtor's  property, 
until  the  creditor  has  first  exhausted  his  remedy  by  judgment, 
execution,  and  return  of  nulla  bona. 

For  aught  the  Court  might  know,  the  claim  might  be  illegal, 
or  there  might  be  sufficient  property  of  the  debtor  to  satisfy  the 
judgment  aside  from  that  fraudulentiy  transferred.  The  modem 
decisions  of  some  of  the  Courts  of  the  United  States,  seem, 
however,  to  have  relaxed  the  severity  of  the  English  rule,  and 
in  some  cases  it  has  been  held  that  a  creditor  who  has  acquired 
a  lien  under  the  attachment  laws  of  a  State  may  apply  to  a  Court 
.of  Chancery  without  first  proceeding  to  judgment. 
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Without  expressing  any  preference  for  the  modem  doctrine, 
Tve  are  satisfied  that  the  facts  and  circumstances  of  tliis  case 
take  it  out  of  the  ancient  rule.  The  debt  and  insolvency  of  the 
defendant,  as  well  as  eveiy  other  material  allegation  of  the  bill, 
except  that  of  fraud,  are  confessed  by  the  answer;  and  it  would 
be  requiring  the  plaintiffs  to  do  a  vain  act ,  if  they  should  be 
compeUed  to  await  their  judgment  at  law,  and  a  return  of  execu- 
tion, when  it  is  acknowledged  that  the  only  effect  would  be  a 
return  of  nulla  bona,  and  ttiat  the  property,  which  they  have 
attached  in  the  meantime,  would  have  passed  into  the  hands  of 
bona  fide  purchasers  under  color  of  a  judicial  sale,  and  be  lost  to 
them  forever.  Fraud  is  one  of  the  i^rimary  subjects  of  equity 
jurisdiction;  and  it  is  not  to  be  supposed  that  a  Court  of  Chan- 
cery would  refuse  to  entertain  jurisdiction  in  a  case  like  the 
present,  where  the  sole  issue  was  one  of  fraud,  and  where  by 
such  refusal  the  fraud  complained  of  would  be  most  successfully 
consummated. 

Several  errors  have  been  assigned  upon  the  admission  of  tes- 
timony on  the  trial  below,  but  on  examination  we  are  satisfied 
that  Dannenberg  was  st^ciently  identified  with  the  transaction 
to  render  such  evidence  competent.  The  refusal  to  admit  the 
books  of  Dannenberg,  in  my  opinion,  was  proper,  as  I  do  not 
think  there  was  a  sufficient  predicate  laid;  but  even  allowing 
they  should  have  been  admitted,  it  could  not  have  warranted  a 
difierent  verdict,  or  changed  our  opinion,  sitting  as  a  Court  of 
Chancery,  upon  the  character  of  the  transaction,  which  was,  as 
it  most  fully  appears  from  the  testimony,  a  gross  and  outrageous 
conspiracy  and  swindle. 

Judgment  affirmed. 


*BILLINGS  V.  HABVET  et  al.  [381] 

8TATUT0BT  CoNSTBUOTioN,  AiONDMEKT  07  STATUTE. — ^Under  the  Constitutioxi 
of  this  state,  the  amendment  of  a  statute  operates  as  an  absolute  repeal 
of  the  old  statute  or  section  so  amended,  even  if  the  amendment  takes 
nothing  away  from  the  old  law,  but  merely  adds  a  proviso  in  certain 
•cases. 

flSTATOTB  OF  LiMTFATioivs. — The  Act  of  April  11,  1855,  amending  the  sixth 
section  of  the  Statute  of  Limitations  of  1850,  by  a  proviso  extending 
the  time  for  commencing  actions  of  ejectment  under  Spanish  or  Mexican 
titles,  repeals  that  section  in  ioto, 

1 1  Idem. — It  follows  that  the  Act  of  1855  is  the  only  Statute  of  Limitations  to 
actions  for  the  recovery  of  real  property,  and  that  the  time  fixed  therein 
runs  only  from  the  date  of  that  Act. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  was  an  action  of  ejectment  for  certain  town  lots  in  the 
city  of  Sacramento.    The  complaint  was  filed  October  17th» 

1855. 

I — _ 

!  1.  Approved  BOHng*  v.  Ball,  7  Cal.  8:  Martm  v.  Folger,  16  Gal.  384;  Olmke  y.  Huber,  39 
d»l.  596.  DtotingnlHliftd  San  Frandteo  ▼.  S.  F.  W.  W„  Cal.  Sop.  Ct,  /illy  T.,  1873  (not  re- 
■ported). 
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The  defense  set  up*  was  that  the  defendants  had  been  in  the 
actual  and  peaceable  possession  of  the  land  adveisely  to  the 
plaintiff,  for  over  five  years  next  preceding  the  oonunencement 
of  this  action. 

The  plaintiff  put  in  evidence  tiie  grant  from  the  Mexican  Gov- 
ernment to  John  A.  Sutter,  for  eleven  leagues  of  land,  known 
as  the  New  Helvetia  grant,  and  regular  mesne  conveyances  to 
plaintiff.  He  also  proved  that  in  1849,  Sutter  had  under  enclo- 
sure a  portion  of  the  land  claimed  by  him  under  his  grant, 
including  the  lots  in  dispute  in  this  action.  The  defendants 
proved  tiiat  they,  and  those  under  whom  they  claimed,  had 
been  in  actual  possession  of  the  lots  in  controversy,  since  early 
in  1850. 

The  grant  to  Sutter,  dated  June  18th,  1841,  was  made  on 
certain  terms  and  conditions  not  necessary  to  be  recited  in  this 
case,  as  it  appears  to  have  been  introduced  only  to  qualify  his 
possession. 

On  the  trial,  the  Court,  at  tiie  request  of  the  defendant, 
charged  the  jury,  that  *'  if  it  is  shown  by  the  evidence  that  the 
defendants  and  those  under  whom  they  claim,  have  held  posses- 
sion of  the  property  in  dispute  adversely  to  plaintiff,  for  a  pe- 
riod of  five  years  before  the  commencement  of  this  action,  the 
jury  should  nnd  a  verdict  for  defendants.'^  To  this  instruction, 
among  others,  the  plaintiff  excepted,  and  the  ap^al  seems  to 
have  been  made  on  this  question  alone,  there  bemg  no  bill  of 
exceptions  or  assignment  of  errors  in  the  record. 

The  juiy  found  a  verdict  for  the  defendants.  Plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  plaintiff  appealed. 

Jo.  O.  Baldwin,  for  Appellant. 

The  question  that  arises  on  the  construction  of  the  Statute  of 
Limitations,  (Laws  of  1855,  p.  109,)  is  one  of  very  great  im- 
portance, though  in  my  opinion,  of  no  great  difficulty. 

The  law  is  to  be  construed  in  reference  to  the  *'  old  law,  the 
evil  and  the  remedy."  It  was  apprehended  that  no  suit  in 
ejectment  or  other  analogous  action,  could  be  maintained 
[382]  upon  a  Mexican  grant,  imtil  con-*firmed;  and  as  the  con- 
firmation might  not  be  until  after  the  limitation  of  the  old 
law,  it  was  simply  intended  by  the  new  law,  to  prolong  the 
period  of  suit  until  and  after  such  confinnation.  But  it  never 
was  intended,  under  cover  of  a  new  law,  for  the  benefit  of  grant- 
ees to  take  away  any  rights  which  attached,  or  whid^  the 
grantee  might  have  under  old  one. 

It  was  not  intended  especially  to  prohibit  the  bringing  of  a 
suit,  until  after  confirmation;  this  would  be  introducing  an 
evil  and  an  element  into  a  statute  of  limitation,  which  .never 
existed  in  any  other;  for  the  effect  of  the  construction  given  to 
the  statute,  is  practically  to  declare  that  there  shall  be  no  owner 
for  real  esi^te  for  an  indefinite  period  of  time. 

But  another  view  of  the  statute  is  conclusive.  The  statute  is 
a  statute  of  limitations,  and  recognizes  or  supposes  a  disability. 


Oct  1856.]  .  Boxings  r.  Ha&tes.  S83 

' — I 

to  wit,  in  the  fact  that  the  claun  is  founded  on  Mexican  grant« 
The  rule  is,  that  in  the  construction  of  saYings  or  exemptions, 
in  favor  of  those  laboring  under  disabilities,  no  limitation 
attaches  until  the  disabilities  are  removed. 

For  example,  where  a  statute  saves  the  rights  of  infants  and 
fe:mj&  coverts,  or  those  beyond  sea,  or  non  compos,  it  never  was 
supposed  that  the^y  have  to  wait  for  the  removal  of  a  disability 
before  they  can  sue.  If  a  statute  of  limitations  limits  the  action 
of  detinue  to  a  year,  and  provides  that  an  infant  shall  have  a 
year  after  he  arrives  at  age  to  sue;  and  A.  takes  away  the  prop* 
erty  of  the  infant,  and  a  year  elapses  from. such  taking,  it  has 
never  been  held, 'that  the  infant  cannot  maiatain  an  action  until 
after  he  does  come  of  age. 

It  is  as  if  the  Act  read:  ''  A  Mexican  grantee  may  sue  when 
he  chooses,  provided  he  does  not  take  longer  time  to  sue  than 
five  years,  after  he  gets  his  title  confirmed."  « 

Not  that  these  actions  shall  be  postponed  to  within  five  years 
after  confirmation,  but  limited  to  that  time.  They  may  be 
brought  as  much  sooner  than  that  as  the  party  chooses,  and  the 
sooner  the  better. 

Moore  db  Welly,  for  the  Bespondents. 

The  instructions  of  the  Court,  asked  for  by  defendant  and 
given,  are  correct  and  applicable  to  the  cause. 

The  Statutes  of  Limitations,  as  applied  to  lands,  run  as 
against  a  person  claiming  title  to  the  same,  and  it  is  immaterial 
who  is  the  occupant,  or  whether  one  succeeds  to  the  occupancy 
or  interest  of  another,  or  whether  such  succession  be  by  deed 
or  parol;  if  the  occupation  of  the  land  is  adven^e  and  continu- 
ous so  that  no  gap  intervenes. 

Under  our  statute  the  claimant  must  show  afiSrmatively  that 
he  or  his  ancestors,  etc.,  have  been  in  possession  within  five 
years,  and  must  show  a  legal  title  in  fee  simple,  not  a  mere  prior 
possession.     {VandersLice  v.  Hanks,,  3  Cal.  27.) 

It  has  already  been  decided  by  this  Court  that  a  title  under 
a  Spanish  grant  cannot  be  pleaded  until  after  their  fiiud  confir- 
mation. 

♦The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  [383] 
Hkydenteldt.    Mr.  Chief  Justice  Mubbat  concurred. 

This  is  an  action  of  ejectment,  and  the  defense  rests  upon  the 
Statute  of  Limitations.  The  6th  section  of  the  Act  of  April, 
1850,  limits  the  time  for  commencing  actions  for  the  possession 
of  lands  to  five  vears.  Another  Act  was  passed  in  April,  1855, 
amendatory  of  the  first  Act,  by  which  the  6th  section  referred 
to,  was  amended  and  re-enacted. 

The  only  question  to  be  determined  is  whether  the  6th  section 
of  the  first  Act  remained  in  force  as  a  part  of  that  Act  so  as  to 
^n  the  time  when  the  statute  commenced  to  run,  or  whether  the 
time  must  date  alone  from  the  passage  of  the  amendatory  Act. 
It  is  here  necessary  to  observe,  that  the  amendment  of  the  6th 
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section  takes  nothing  from  that  section  as  it  originallj  stood, 
but  only  adds  a  proviso,  which  in  no  manner  affects  the  opera- 
tion of  the  section  in  tixe  present  case,  provided  it  is  still  in 
force. 

According  to  the  ordinary  construction  of  statutes,  a  mere 
amendment  would  not  have  the  effect  of  changing  the  operation 
of  the  Act  amended  as  to  time,  except  so  far  as  the  alteration 
itself  is  concerned;  but  under  our  Constitution  a  new  rule  was 
adopted  for  the  amendment  of  statutes,  totally  different  from 
that  which  had  before  prevailed.  Section  25  of  Art.  4,  ordains 
that  ''no  law  shall  be  revised  or  amended  by  reference  to  its 
title;  but  in  such  case  the  Act  revised  or  section  amended,  shall 
be  re-enacted  and  published  at  length." 

From  this  language  it  appears  too  clear  to  require  argument, 
that  if  a  statute  or  section  of  a  statute  is  re-enacted,  it  is  totally 
inconsistent  with  the  idea  that  the  old  statute  or  section  still  re- 
mains in  force,  or  has  vitality  for  any  purpose  whatever. 

The  re-enactment  creates  anew  the  rule  of  action,  and  even  if 
there  was  not  the  slightest  difference  in  the  phraseology  of  the 
two,  the  latter  alone  can  be  referred  to  as  the  law,  and  the 
former  stands  to  all  intents  as  if  absolutely  and  expressly  re- 
pealed. 

It  follows,  necessarily,  that  the  defense  to  this  action  cannot 
be  maintained,  and  the  judgment  is  therefore  reversed  and  the 
cause  remanded. 


HUTCHINSON  v.  BOTJES  et  al. 

IFactob,  Povsb  to  Seui  ob  Plxdgb. — ^Where  goods  are  in  the  poBsession 
of  a  factor,  whose  nsual  basiuesB  it  is  to  bny  and  seU  goods  on  his  own 
account,  and  who  is  clothed  with  the  external  evidences  of  ownership  of 
the  particular  goods,  such  apparent  ownership  gives  him  the  power  to 
Kell  or  pledge. 

tiDEM. — HuLx,  TO  WHOM  TO  ApPLT. — The  mlo  as  to  the  lack  of  i)ower  in 
factors  to  pledge,  applies  only  to  technical  factors,  whose  notorious  em- 
ployment IS  to  seU  goods  of  others,  consigned  to  them  for  that  purpose. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

[384]  ^Action  for  damages  for  the  trover  and  conversion  of 
fifteen -tons  of  wheat.  The  record  discloses  the  following 
facts:  Cole  and  Dodge,  farmers,  stored  fifty-six  tons  of  wheat 
with  Montgomery  &  Co.,  auctioneers  and  commission  merchants, 
in  the  city  of  Stockton.  Montgomery  &  Co,  sold  twenty-five 
tons  of  the  wheat  for  Cole  &  Dodge,  the  latter  holding  a  storage 
receipt  for  the  remaining  thirty-one  tons,  which  they  subse- 
quently assi<2fned  to  the  plaintiff  in  payment  of  stock  purchased 
by  them.     Montgomery  &  Co.  were  also  wholesale  dealers  in 

1.  Cited  Gliddm  T.  Lucas,  7  Cal.  80. 

a.  Approved  Harr  ▼.  Barker,  11  Cal.  i03.    Orermled,  Wrigid  ▼.  Sotonum,  19  OaL  78. 
Doubted,  Bragg  t.  Meyert  1  HcAll.  ilL 
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grain  on  their  own  account.  Wm.  Montgomery,  one  of  the  firm, 
borrowed  $1,000  of  defendant,  giving  as  collateral  security  a 
storage  receipt  in  his  favor,  signed  by  Montgomery  &  Co. 
Montgomery  failing  to  pay  the  loan  when  due,  the  defendants 
applied  for  the  wheat  pledged,  which  was  delivered  to  them  in 
accordance  with  the  terms  of  the  loan.  The  plaintiff,  being  un- 
able to  procure  the  wheat  called  for  by  his  receipt  from  Mont- 
gomery &  Co.,  brought  this  action. 

On  the  trial,  the  jury,  under  the  instructions  of  the  Court, 
found  a  verdict  for  the  plaintiff.  One  instruction  asked  for  by 
defendants,  and  refused,  is  set  forth  in  full  in  the  opinion  of  the 
Court.  Defendants  moved  for  a  new  trial,  which  was  denied, 
and  judgment  entered  on  the  verdict.     Defendants  appealed. 

D.  TT.  Perley,  for  Appellants. 

The  instructions  now  under  consideration,  involve  the  ques- 
tion as  to  how  far  a  third  partv  will  be  protected  in  dealing  with 
a  factor,  as  to  goods  of  which  he  is  in  possession  as  the  apparent 
owner,  and  when  the  party  dealing  with  him  has  no  knowledge 
as  to  the  relation  between  him  and  his  principal. 

That  a  factor  has  power  in  such  case  either  to  sell  or  pledge, 
has  been  expressly  decided  by  this  Court  in  the  case  of  Wada^ 
tvorlh  V.  Lent,  at  the  October  Term,  1855. 

The  Court  say,  "the  factor  is  to  all  the  world  the  apparent 
owner,  and  as  far  as  affects  the  right  of  third  persons  his  power 
over  the  goods  is  unlimited."  He  has  the  right  to  sell  or 
pledge. 

It  is  therefore  unnecessaiy  to  review  the  authorities  on  this 
point. 

The  instruction  given  is  directly  contrary  to  the  law,  as  laid 
down  by  this  Court  in  the  above  case;  and  the  fourth  and  fifth 
instructions  which  the  Court  refused,  were  based  upon  the  deci- 
sion therein. 

Hall  db  Huggins,  for  Respondent. 

The  transaction  constituted  Montgomery  a  factor  of  Dodge  & 
Cdle.  Factors  have  no  power  to  pledge  the  goods  of  their  prin- 
cipals. (2  Kent's  Com.  625,  4th  ed. ,  and  the  authorities  there 
cited;  Story  on  Agency,  pp.  127,  128,  129,  and  notes;  Id.  pp. 
271,  272  and  notes;  Story  on  Contracts,  p.  282;  Wadsioorih  & 
Meisegaes  v.  B,  S,  Lent,  Sup.  Court  CaL,  Oct.  T.,  1855.)  He 
cannot  pledge,  either  by  the  delivery  of  the  goods  themselves,, 
or  by  the  delivery  of  a  bill  of  lading,  or,  as  in  this  instance,  by 
passing  a  receipt.  (Story  on  Contracts,  p.  282.)  And  if  he 
does,  the  principal  may,  after  demand  and  refusal;  main- 
tain trover  *for  them  against  the  pawnee.  (Vol.  1st  Dig.  [385] 
of  Cases  in  Federal  Courts,  p.  735,  Sec.  53;  1  Mason,  C. 
C.  Bep.  p.  440;  3  Mason,  p.  232.)  And  no  custom  to  sell  can  be 
pleaded.    (4  Rawle  R.  195.) 

The  defendants  are  chargeable  with  notice  of  the  title  of  the 
principal,  as  well  when  the  pledge  was  made  as  when  the  prop- 
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erty  was  delivered  in  satififaction  of  the  debt.  (Story  Ag.  p. 
272;  Wadsworth d>  M,  y.  Lent,  Sap.  Court  Cal.^  et passim;  Stoiy 
on  Contracts,  Sec.  363  and  cases  cited  in  the  notes.) 

And  although  the  relation  existing  between  Dodge  &  Cole 
'and  Montgomery  &  Co.  coxdd  be  held  to  clothe  the  latter  with 
the  power  to  pledge,  yet  the  possession  acquired  by  the  defend- 
ant, by  means  of  Montgomery's  receipt  to  them,  was  not  such 
"  an  actual  and  continued  change  of  possession"  as  against  the 
plaintiff,  who  was  a  subsequent  purchaser  in  good  faith.  (See 
sees.  15  and  17,  ch.  I,  Act  concerning  Fraudulent  Conveyances 
and  Contracts.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het* 
DENTELDT.    Mr.  Chief  Justice  Murray  concurred. 

The  District  Court  erred  in  refusing  to  give  the  fifth  instruc- ' 
tion  asked  for  by  the  defendant  to  the  effect  ''that  if  Mont- 
gomeiy  &  Co.  were  in  possession  of  the  property  and  clothed 
with  the  external  evidences  of  ownership,  and  that  it  was  part 
of  their  usual  business  to  buy  and  sell  goods  on  their  own  ac- 
count, that  such  apparent  ownership  gave  them  power  to  sell  or 
pledge." 

.  The  rule  as  to  the  lack  of  power  in  &ctors  to  pledge  goods  of 
their  principals  was  referred  to  by  this  Court  in  the  case  of  Leei 
V.  Wadsworffi,  6  Cal.  404.  This  rule  is  only  applicable  where 
the  party  pledging  is  technically  a  factor,  where  his  only  busi- 
ness is  to  sell  goods  consigned  to  him  for  that  purpose,  where- 
fore, on  account  of  his  notorious  emplovment,  all  the  world  is 
chafed  with  notice  that  the  goods  in  Lis  possession  are  the 
property  of  others,  and  that  he  has  power  only  to  sell  them, 
and  no  power  to  pledge  them. 

In  this  case  Montgomery  &  Co.  were  not  technical  factors. 
I  From  all  the  proof,  besides  the  business  of  commission  mer- 
<  chants,  they  were  regularly  engaged  in  trade  as  general  mer- 
chants, buying  and  selling  on  their  own  accoimt,  and  especially 
•  so  in  reference  to  the  very  article  which  is  the  subject  of  this 
controversy.  With  but  a  litUe  difference  in  the  facts,  the  case. 
,is  similar  to  the  one  cited  from  5  Cal.  404. 

The  judgment  is  reversed  and  the  cause  remanded. 


[386]      *ELLISSEN  v.  HALLECE  et  al.  Executors. 

,  1  MoBTQAGE  Claim,  to  be  Pbesemted  fob  Appbotaij. — ^Mortgages  and  liens  of 
record  form  no  exception  to  the  rale  prescribed  by  section  136  of  the 
Act  to  regulate  the  estates  of  deceased  persons;  and  the  claims  secnred 
by  them  must  have  been  presented  to  the  executor  or  administrator, 
and  rejected  by  him,  before  an  action  can  bo  maintained  on  them. 

'  2  Idem. — Fobeclosube  aoaxnbt  Estate  op  Deceased. — ^Where  a  bill  of  fore- 

1.  DiBtingTii>»hed,  Falkner  y.  FoUcn't  Exn.,  pott  412;  CwbtU  r.  Riet,  2  Ner.  837.  Orer- 
ruled.  Fallm  v.  Butler,  21  Cal.  29,  and  this  later  caM  donbted  iu  Ellit  y.  Polhemat,  24 
Cal.  498. 

2.  Cit«'d  McCann  y.  Sierra  Co.,  7  Cal.  124;  WilUamicn  t.  Blattan,  9  Cal,  501;  Piercjf  y. 
Sabin,  10  Cal.  80;  Iladtch  y.  Porter,  10  Cal.  668. 

406 


Oct.  1856.]  Elussek  v.  Halleoe.  887 

i  .  ■    ■    ■  : 

dofniro  of  a  mortgage,  made  by  the  deceased,  is  filed  against  his  exeo- 
utor,  and  no  averment  of  presentation  and  rejection  of  the  account  is 
made  in  the  bill,  it  is  demurrable. 

:Aj>MiNisTiLATpB,  TmEN  ACAT  BS  SuED. — The  general  right  to  sae  an  adminii- 
trator  being  taken  away  by  the  State,  the  declaration  must  bring  the 
case  'Within  the  exception,  so  as  to  gi^e  the  Court  jurisdiction. 

ll  PztEADiKO — Gbouhds  OF  DsMUBBKB. — A.  demurrer  on  the  grounds  "  that  the 
Court  has  no  jurisdiction,  either  of  the  persons  of  the  defendants,  or 
6f  the  subject  of  the  action,"  and  "that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,"  is  sufficiently  explicit, 
under  the  rule  of  constniotion  adopted  by  the  Courts  of  this  State. 

Appeal  from  the  District  Conrt  of  the  Twelfth  Judicial  Dis- 
(trict. 

The  plaintiff  filed  his  bill  of  foreclosure  agidnst  H.  W.  Hal- 
leck,  A.  C.  Peachy  and  P.  W.  Van  Winkle,  executors,  etc.,  of 
J.  L.  Folsoni>  deceased)  and  others,  to  foreclose  a  mortgage 
made  by  J.  L.  Folsom.  There  is  an  allegation  in  the  com- 
plaint, that  in  accordance  with  the  terms  of  the  note  and  mort- 
gage sued  on,  plaintiff  had,  after  the  expiration  of  six  months 
from  the  date  of  said  note  and  mortgage,  and  after  the  death 
•of  Folsom,  made  written  demand  of  his  said  executors  for  tiie 
payment  of  the  whole  amount  due  thereon  within  thirty  days, 
which  tbne  had  fully  expired,  and  that  the  whole  amount  was 
'still  due  and  payable;  but  there  is  no  allegation  in  the  com- 
plaint that  the  claim  had  been  presented  to  the  defendants,  ex- 
■  ecutors  of  Folsom,  and  had  been  rejected  by  them. 

The  defendants  demurred  to  the  complaint,  on  the  grounds, 

'first,  that  this  Court  has  no  jurisdiction,  either  of  th^^^ersons 

of  the  said  defendants,  or  of  the  subject  of  the  action;  and, 

•  second,  that  the  complaint  does  not  state  facts  suficient  to  con- 

[stitute  a  cause  of  action. 

The  Court  below  sustained  the  demurrer,  and  entered  judg- 
tment  for  defendants.    Plaintiff  appealed. 

Hoge  and  TFiZson,  for  Appellant. 

The  respondents  contend  that  this  case  falls  within  the  pro- 
^  visions  of  the  Act  in  relation  to  the  settlement  of  the  estate  of 
1  deceased  persons. 

I.  We  do  not  think  this  objection  can  be  raised  by  demurrer. 
The  complaint  shows  a  perfect  cause  of  action.  It  is  undoubt- 
edly the  duty  of  the  administrator  to  pay  the  debts  of  the  de- 
ceased. The  objection  does  not  go  to  the  cause  of  action.  It 
is  at  best  but  mere  matter  of  avoidance — of  temporary  disability. 
It  is  not  necessary  to  aver  presentation  in  order  to  make  out  his 
case.  In  neither  case  can  the  objection  be  raised  by  demurrer. 
The  rules  of  pleading  clearly  sustain  us  in  this  objection. 
Without  going  into  the  authorities  generally,  we  *cite  [387] 
the  following  decisions  upon  the  precise  point.  {Kit- 
(reclge  v.  Folsom's  Estate,  8  N.  H.  113,  114;  Maihes  v.  Jackson,  6 
N.  H.  106;  Clements  v.  Swain,  2  N.  H.  476;  Doe,  ex  demise,  Du- 
val's heirs  v.  McLosky,  1  Ala.  R.  742. ) 

3.  ApproYed  HmUck  t.  PmUr,  10  Gftl.  662;  PUrcyy,  SaXtin,  10  C«l.  30:  Brwm  t.  Martin, 
»  Gal.  92. 
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n.  The  complaint  shows  on  its  face  a  direct  demand  in  writ- 
ing served  upon  the  executors  for  the  payment"  of  this  debt, 
which  is  a  sufficient  compliance  with  the  statute.  The  whole 
object  of  the  proceeding  being  to  give  the  administrator  notice 
of  the  condition  of  the  estate,  there  is  no  necessity  for  an  actual 
presentation,  j|  the  administrator  has  notice  or  knowledge  of 
the  existence  of  the  debt.  The  law  does  not  require  any  x)ar- 
ticular  form  of  presentation.  In  this  case,  the  claim  being 
CYidenced  by  a  mortgage  duly  acknowledged  and  recorded,  the 
law  makes  the  record  notice  to  all  the  world;  being  a  lien  of 
record,  it  is  always  in  a  state  of  presentation.  The  authorities 
will  be  found  full  to  the  foregoing  proposition&  (Miller,  adm'r, 
V.  Hder  etal,,2  8.&  M.  627-8-9;  Lugg  v.  Moore,  10  Texas, 
199;  EUis,  adm'r,  v.  Carlisle,  8  S.  &  M.  556;  Garrett  v.  Garrett, 
6  Texas,  445-6-7;  Miller  v.  Trustees  of  Jeff ,  CoUege,  5  S.  &  M.^ 
659,  et  seq.) 

in.  It  is  confidently  contended  that  this  case  is  not  within 
the  statute.  A  mortgage  is  not  a  claim,  within  the  meaning  of 
the  law;  nor  is  this  an  ordinair  proceeding  to  recover  a  debt.. 
It  is  a  bill  to  foreclose  an  eqmty  of  redemption — a  matter  ex- 
clusively within  the  jurisdiction  of  a  Court  of  Equity.  Its  ob- 
ject is  peculiar.  In  the  language  of  Chief  Justice  Kent,  in  the 
case  of  Kershon  v.  Thompson  (4  Johns.  Ch.  R.  616):  **  A  bill  of 
foreclosure  is  for  a  specific  performance  of  the  mortgage  con- 
tract, by  passing  the  whole  tiUe  of  the  mortgagor  to  tiie  plaint- 
iff, or  the  purchaser  under  the  decree,  and  it  is  peculiarly  a  suit 
in  rem.  The  whole  object  of  the  suit  is  the  remedy  by  fore- 
closure or  sale  of  the  mortgaged  premises,  and  it  is,  therefore, 
within  the  reason  of  the  cases  which  speak  of  a  suit  concerning 
the  titie  and  possession  of  the  land  itself."  (Doe,  ex  demise, 
Duval's  heirs  v.  McLosky,  1  Ala.  748;  Grafton  Bank  v.  Doe  ei  al,, 
19  Vert.  467;  Bichmand  v.  Aiken  el  al.,  36  Id.  326;  Miller,  adm'r, 
Helen  et  al,  2  S.  &  M.  697-8-9;  Johnscm  v.  Planters*  Bank,  4  S. 
&  M.  173,  et  seq,;  Marshall  v.  Hudson,  4  Terger,  62-3;  MUler  v. 
Trustees  Jeff,  College,  5  S.  &  M.  659,  et  seq,;  Bank  Metropolis  v. 
Gaitschlick,  14  Peters,  32;  Tliayer  v.  Mann,  19  Peck,  557; 
Belhiap*s  adm'r  v.  Glason,  11  Con.  162-3;  Lingon  v.  Henderson^ 
1  Bland.  282.) 

A  mortgagee  has  several  distinct  rights  and  distinct  remedies,^ 
all  or  any  of  which  he  may  pursue  at  the  same  time.  The  loss 
of  one  does  not  affect  the  other.  He  may  abandon  the  personal 
obligation  of  the  debtor  without  affecting  his  security  upon  the 
land.  The  debt  itself  may  be  barred,  either  by  the  general 
statutes  of  limitations  or  by  non-presentation  under  this  law  in 
relation  to  estates,  which  is  but  a  special  Statute  of  Limitations, 
and  still  the  mortgagee  has  the  right  to  pursue  his  remedy  on 
the  mortgage  against  the  land  by  foreclosure  and  sale. 

Again,  in  the  case  of  Cole  v.  Bohettson,  (6  Texas,  367,)  the 

same  doctrine  is  maintained,  and  the  Court  decide  that  a 

[388]   judgment,  which  is  a  '^'lien,  need  not  be  presented.    If 
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the  lien  be  lost,  it  would  then  be  like  an  ordinaiy  debt,  to  be 
pi*esented  and  2)aid  in  due  course  of  administration. 

The  case  of  Oarrett  v.  Oaines,  (6  Texas,  442,)  still  further 
narrows  the  application  of  the  law,  and  holds  that  when  the 
claim  is  for  unliquidated  damages,  it  is  not  within  the  meaning 
of  the  law,  and  need  not  be  presented.  So  in  Stetvart  v.  Carr, 
(6  Gill,  430,)  the  Supreme  Court  of  Maiyland  hold  that  when 
the  authentication  of  a  claim  against  an  estate  is  impracticable, 
the  law  does  not  require  it. 

In  the  case  of  Boberlson  v.  McDonald  Ql  Texas,  390-1),  the 
Court  say,  when  a  claim  is  not  exclusively  a  money  demand,  it 
is  not  to  be  included  in  that  class  of  claims  which  must  be  pre* 
sented  to  and  allowed  by  an  administrator;  and  where  a  party 
seeks  for  a  specific  performance  of  a  contract  for  title,  his  claim 
is  not  properly  cognizable  in  the  Probate  Court.  (Danzey  v. 
Smnney,  7  Texas,  626;  BaUerUine  et  al.  v.  Beale,  adm'r,  3  Scam- 
mon,  207.) 

The  Texas  statute  of  1848,  under  which  some  of  the  later  I 
decisions  were  made,  expressly  required  the  presentation  of| 
mortgages  to  the  administrator,  and  in  case  of  approval,  au-; 
thorized  the  Probate  Court  to  foreclose,  on  petition,  for  the  i 
benefit  of  the  mortgagee.     Our  Probate  Court  has  no  such  au-  \ 
thority,  nor  can  the  administrator  sell  the  real  estate  at  all,  ex- 
cept under  the  provisions  of  the  Act,  and  for  the  payment  of 
the  whole  debts.     The  specific  lien  of  the  mortgagee  can  only 
be  secured  and  enforced  in  a  Court  of  Equity.     By  the  express 
provisions  of  the  law,  the  administrator  can  only  sell  the  in- 
terests of  which  the  deceased  died  seized,  which  would  be  but  the 
equity  of  redemption.    As  between  the  mortgagor  and  mort- 
gagee, the  latter  is  the  owner  of  the  legal  estate;   a  Court  of^ 
Equity,  therefore,  can  alone  administer  full  relief. 

rV.  The  policy  of  these  provisions  of  the  law  is  apparent.*^ 
One  main  ooject  was  to  avoid  imposing  the  costs  of  unnecessary 
suits  brought  to  establish  claims,  which  the  administrator,  if  the 
opportunity  were  offered  him,  would  be  willing  to  admit,  and 
thereby  placing  the  party  in  the  precise  position  he  would 
occupy  when  he  obtained  his  judgment.  In  this  case,  the  party 
seeks  a  relief  which  the  administrator  could  not  give  him,  and 
which  a  Court  of  Equity  only  can  give.  It  is  but  a  fair  and 
reasonable  construction  of  the  law,  to  say  that  its  only  penalty 
is  that  the  party  should  pay  his  own  costs,  occasioned  by  his 
resort  to  the  Courts.  {Fisk  v.  Friend's  Executor,  3  Robinson  La, 
R.  264;  Harrison  v.  KnigJU,  7  Texas  R.  54;  EdnseU  v.  Origg,  Id. , 
229.) 

V.  Thisic  a  case  of  strict  original  equity  jurisdiction.  An 
equity  of  redemption  is  the  mere  creature  of  equity.  It  is  well 
settled  that  a  Court  of  Equity,  as  well  as  a  Court  of  Common 
Law,  never  loses  its  jurisdiction  by  inference  or  by  intendment; 
it  requires  express  legislative  prohibition  to  take  it  away.  There 
is  no  prohibition  to  be  found  in  the  Act  for  the  settlement  of 
estates,  interfering  with  the  ordinary  jurisdiction  of  a  Court  of^ 
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Chancery.  On  the  contrary,  manj  of  its  proyisions  di- 
rectly contemplate  an  application  to  the  powers  of 
[389]  that  Court.  *The  most  Uiat  can  be  said  is,  that  the 
party  has  his  option  either  to  go  into  a  Court  of  Chan- 
cery, and  seek  his  relief  tibrongh  the  undoubted  powers  of  that 
Conrt,  or  to  resort  to  the  administrator  for  the  satisfaction  of 
his  debt,  in  the  due  course  of  administration.  (Ryan  et  al.  v. 
Lemon  etdl,y2  Eng.  84;  Ilagg  v.  Buder,  1  Bradford,  198 ;  FUz- 
poirick  y.  Brady ^  6  Hill,  581;  Builer  v.  Hempstead* b^  Adm'r,  18 
Wend.  667,  668,  669;  ffOshman  v  Dubinin,  4  Watts,  183.] 

If  it  was  the  intention  of  the  Legislature,  l^  the  Act  lor  the 
settlement  of  estates,  to  vest  the  exclusive  jurisdiction  in  a  case 
of  this  character  in  the  Probate  Court,  then  we  say  that  it  id 
not  competent  for  the  Legislature,  by  any  enactment  under  the 
provisions  of  our  Constitution  and  the  decisions  of  this  Court, 
to  add  to,  nor  take  away  from  the  acknowledged  jurisdiction  of 
the  District  Courts.  (WUson  et  at,  v.  Boach,  4  Cal.  866;  Clark 
|v.  Ferry,  not  yet  reported.) 

Ealleck,  Peachy  db  BiUinga,  for  Bespondents. 

In  support  of  the  first  ground  of  error  the  appellant  con- 
tends, that  the  non-presentation  of  the  claim  is  a  matter  of 
avoidance  which  should  have  been  pleaded  by  the  defendant. 
For,  says  the  appellant,  he  is  acting  upon  a  general  right;  and 
if  the  law  raise  an  exception  to  the  general  right,  it  need  not 
be  stated  in  the  pleading. 

The  error  in  this  argi^ment  consists  in  supposing  that  the 
plaintiff,  when  suing  an  executor,  acts  upon  a  general  right; 
for  the  statute  has  taken  away  the  general  right  to  sue  an  execu- 
tor, and  allows  them  to  be  sued  only  in  certein  specified  cases. 
**  No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  ^hall  have  first  been  presented 
to  the  executor  or  administrator."  (Comp.  Stats,  p.  396,  Sec. 
136.)    The  prohibition  is  general — ^the  right  is  the  exception. 

The  theory  of  the  statute  is  very  plainly  indicated  by  its 
whole  tenor,  and  is  moreover  expressed  in  the  one  hundred  and 
thirty-sixth  section  of  the  statute,  which  declares  that  *'  no 
holder  of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  shall  have  been  first  presented  to  the 
executor,  etc."  It  is  impossible  to  conceive  a  more  general 
prohibition,  or  a  more  distmct  exception. 

If  it  were  necessary  to  add  anything  to  this  plain  view  of  tlie 
law,  we  would  refer  to  the  effects  of  a  judgment  on  a  moneyed 
claim  against  an  executor.  The  one  hundred  and  fortieth  sec- 
tion of  the  statute  declares  that  '*  a  judgment  rendered  against 
any  executor  or  administrator  upon  any  claim  for  money  against 
the  estate  of  his  testator  or  intestate,  shall  be  only  to  establish 
the  claim  in  the  same  manner  as  if  it  had  been  allowed  by  the 
executor  or  administrator,  and  the  Probate  Judge;  and  the 
judgment  shall  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to  be 
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There  can  be  no  reason  in  holding  that  -where  the  law  pre- 
scribes two  means  of  reaching  the  same  end,  and  prohibits  re- 
sort to  one  of  them  until  the  other  has  been  tried  without  suc- 
cess, that  the  prohibited  means  constitutes  the  general  right, 
and  the  other  tne  exception. 

The  Teiy  object  of  the  law  is  to  prevent  law  suits  in 
eyeiy  possible  *case,    Hence  the  general  common  law   [390] 
right  to  sue  an  executor  is  taken  away  by  the  statute, 
and  the  light  only  exists  in  those  cases  which  are  exceptions  to 
the  general  prohibition.     Therefore  the  plaintiff  in  his  pleading 
must  bring  himself  within  the  exception. 

The  omission  of  averring  a  special  request  or  notice,  where 
by  law  they  are  necessary^  is  matter  of  substance,  and  may  be 
taken  advantage  of  on  a  general  demurrer.  (1  Saund.  B.  33  b, 
note  2;  Bach  v.  Otoent  5  T.  B.  409;  Smiih  v.  Leavenworth,  1 
Boot,  209;  LobdeU  v.  EopJdm,  5  Cow.  516;  Balcer  v.  Fuller,  21 
Pick.  321.) 

But  it  is  respectfully  submitted  that  our  demurrer  is  special, 
and  that  by  our  Practice  Act  eveiy  demurrer  must  be  special. 
.  (New  York  Code,  1852,  Yoorhees'  Supplement,  74;  OeUy  v. 
'Hudson  B,  B.  Co.,  8  Pr.  B.  177.)  A  demurrer  which  merely 
alleges  ''that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  is  sufficient.  (Johnson  v.  Wei- 
mare,  12  Barb.  S.  C.  B.  433;  Eaire  v.  Baker,  1  Seld.  357;  Noxan 
V.  Leavenioorthf  7  Pr.  B.  316;  Bamham  v.  Bevorse,  8  Pr.  B. 
159.)  The  New  York  Code  contains  precisely  the  same  pro- 
visions as  the  fortieth  and  forty-first  sections  of  the  Cal.  Pr. 
Act. 

In  Graham  v.  VLning,  1  Tex.  639,  the  objection  to  the  com- 
plaint was  precisely  that  of  which  we  seek  to  avail  ourselves  by 
our  demurrer;  the  objection  was  taken  by  special  demurrer, 
and  the  demurrer  was  sustained. 

2.  The  second  position  of  the  appellant  is,  that  this  action 
being  grounded  upon  the  mortgage,  and  seeking  its  foreclosure, 
does  not  afford  an  instance  of  such  a  claim  as  the  statute  re- 
quires to  be  presented  to  the  executor  and  Probate  Judge. 

In  reply,  we  say  the  statute  makes  no  distinction  between  the 
different  kind  of  claims.  (Comp.  Laws,  p.  395,  Sec.  128;  Id.  p. 
395,  Sec.  130;  Id.,  p.  395,  Sec.  131;  Id.,  p.  395,  Sec.  132;  Id., 
p.  395,  Sec.  133;  Id.,  p.  396,  Sec.  136;  Id.  p.  483,  Sec.  186;  Id., 
p.  411,  Sec.  239;  Id.,  p.  412,  Sec.  240;  Id,,  p.  412,  Sec.  242; 
Id.,  p. 412,  Sec.  243.) 

From  the  foregoing  provisions  of  the  law  we  deduce: 

1 .  That  all  claims  against  the  estate  must  be  presented  to  the 
executor. 

2.  That  only  those  claims  which  have  been  presented  and 
allowed,  are  to  be  ranked  among  the  acknowledged  debts  of 
the  estate. 

3.  That  mortgage  claims  are  to  be  paid  by  the  executor, 
under  the  decree  of  the  Probate  Court,  in  the  due  course  of  ad- 
minidtiation,  according  to  the  order  established  in  the  two 
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hundred  and  tbirty-nintli  and  two  hundred  and  fortieth  sec- 
tions. 

4.  That  the  executor,  when  he  sells  property  which  is  sub- 
ject to  any  lien  or  mortgage,  discharges  the  lien  or  mortgage  by 
the  act  of  sale,  and  that  the  proceeds  of  the  property  in  the 
executor's  hands,  shall  be  applied  to  the  payment  of  the  debt 
for  which  the  property  was  mortgaged,  (bections  186,  239, 
240;  Graham  v.  Vining,  1  Tex.  639;  Oraham  v.  Vining,  2  Tex, 
433;  Cole  v.   Boberison,  6  Tex.;   Martin  v.   Earriiton,   2  Tex. 

458.) 
[391]  *A  mortgage  need  not  be  recorded.  It  is  valid  without 
record  between  the  mortgagor  and  mortgagee.  Will  the 
counsel  for  appellant  take  the  ground  that  the  debt  secured  by 
(mortgage,  if  the  mortgage  deed  be  not  recorded,  must  be  pre- 
(Sented  with  affidavit  to  the  executor,  and  that  it  need  not  be 
ipresented  if  the  deed  be  recorded? 

Our  statute  even  requires  claims  founded  on  judgments  ren- 
idered  against  the  deceased  in  his  lifetime,  to  be  *'  presented  to 
'the  executor  as  any  other  claim,  but  need  not  be  supported  by 
'the  affidavit  of  the  claimant;  and  if  justly  due  and  unsatisfied, 
shall  be  paid  in  due  course  of  administration."  (Comp.  Laws, 
2,  396,  Sec.  141.)  A  midto  fortiori  jnorig&ge  claims  should  be 
presented.  It  appears  that  our  statute  does  not  adopt  the  rea- 
soning of  the  Mississippi  Courts,  but  requires  presentation  of  a. 
judgment  like  any  other  claim,  and  does  not  require  of  an 
executor  that  he  shall  search  all  the  records  of  every  Court  in 
the  State,  to  ascertain  what  judgments  have  been  rendered 
against  the  testator. 

It  is  almost  surprising  that  decisions  establishing  the  con-' 
struction  of  the  Mississippi  statute  should  have  been  brought 
forward  as  authorities  upon  the  point  under  discussion,  our 
statute  so  clearly  and  unequivocally  expressing  and  commanding 
what  the  Court  say  the  Mississippi  statute  could  not  be  con-> 
strued  to  mean.  Again,  in  the  case  of  Bawlins  v,  Foindexter  & 
Keese,  27  Miss.  R.,  or  5  Cushman,  64,  the  Court  gave  the  same 
construction  to  the  statute  of  1846,  as  to  that  of  1822.  This  last 
case  was  decided  in  1854.  There  has  been  no  statute  in  IMis- 
sissippi  which  prohibits  suit  being  brought  against  an  executor, 
either  at  law  or  in  equity,  before  presentation  of  the  claim  to, 
him. 

It  is  equally  true  that  an  executor's  sale  discharges  the  prop-' 
erty  of  any  lien  or  mortgage  created  by  the  testator.  For  out 
of  the  proceeds  of  the  executor's  sale  of  that  veiy  property,  the 
law  directs  him  to  satisfy  the  debts  secured  by  it.  (Sections 
186  and  240.) 

This  question  was  raised  in  Lqfon*8  Executors  v.  PhiUips  et  al,,^ 
2  Martin  La.  R.  230,  N.  S.;  7  M&rt.  121,  Ed.  1852.  In  the  case 
of  De  Ende  v.  Moore,  2  Mart.  N.  S.  337;  7  Mart.  173,  Ed.  1852, 
Judge  PoRTEB  reviews  the  case  of  Lafon's  Executors,  and  re -af- 
firms its  doctrines  in  a  very  able  and  elaborate  opinion.  All  the 
Xouisiana  decisions  on  this  question  have  been  uniform..    Seoi 
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Hooey  v.  Cunningham,  14  La.  Bep.,  (O.  S.,)  p.  56,  or  7  La.  Eep. 
425,  Ed.  1854,  which  was  decided  in  1838;  and  also  Grayson  v. 
Mayoy  2  La.  An.  927,  decided  in  1847. 

There  is  no  force  in  the  argument  by  appellant's  counsel,  that 
the  executor  can  sell  only  the  testator's  title  and  estate  in  the 
land,  and  that  such  estate  consisted  only  in  the  equity  of 
redemption,  and  therefore  that  the  executor  can  sell  only  the 
equity  of  redemption.  The  statute  regards  the  mortgagor  as 
the  owner  of  the  land,  just  as  Courts  of  law  and  equity  do. 

S  Jackson  ex  dem.  WUlard,  4  John.  Rep.  41;  Jackson  v.  Bronson, 
.9  Johns.  Rep.  325.) 

It  is  a  great  mistake  to  suppose  that  the  Statute  takes  away 
from  the  District  Court  its  jurisdiction  over  mortgage  claims, 
and  transfers  it  to  the  Probate  Court.  It  does  neither. 
It  simply  abolishes  the  peculiar  '''judgment  of  foreclosure  [392] 
and  sale  in  the  case  of  a  mortgage  creditor  of  an  estate, 
seeking  to  establish  the  yalidi^  of  his  claim,  as  it  abolishes  the 
common  form  of  a  judgment  in  law,  and  substitutes  for  each 
a  new  judgment  grounded  upon  the  peculiar  character  of  the 
claim,  and  the  subject-matter  of  the  controversy. 

But  this  provision  of  the  law  is  nothing  more  than  a  regula- 
tion of  the  process  by  which  the  property  of  the  estate  is  to  be 
converted  into  money,  for  the  payment  of  debts  which  have 
either  been  admitted  by  the  executor  to  be  due,  or  so  deter- 
mined by  a  Court  of  competent  jurisdiction.  It  is  simply  a 
mode  appointed  by  law,  to  raise  money  for  the  purpose  of  pay- 
ing debts  about  which  there  is  no  dispute.  It  is  not  an  exer- 
cise of  jurisdiction,  strictly  speaking.  It  does  not  involve  ''  the 
power  to  hear  and  determine  any  matter  in  controversy  be- 
tween parties  to  a  suit,"  and  in  such  power  jurisdiction  consists. 
It  is  rather  a  power  vested  in  a  Court  to  sell  land. 

Sales  of  land  by  order  of  the  Probate  Court,  when  made  in 
the  course  of  administration  for  payment  of  debts  legitimately 
belong  to  the  jurisdiction  of  the  Probate  Court.  (Currie  v.  Stew^ 
art,  27  Miss.  R.,  or  5  Cushman,  55  and  56.) 

In  Vignaudv,  Ibnnacourt's  Curator,  12  Mart.  R.  229;  McDon- 
ough  V.  Johnson's  Executors,  2  Mart.  N.  S.  287;  Smithy.  Wilson, 
2  La.  R.  256;  Battew  v.  Andrus's  Executors,  10  La.  Rep.  470,  it 
was  held  that  the  Probate  Court  possessed  exclusive  jurisdiction 
of  all  suits  for  the  collection  of  debts  due  by  an  estate. 
,  The  cases  of  Martin  v.  Harrison  2  Texas,  458,  and  Gonkrite  v. 
Harts  Co,,  10  Texas,  140,  decide  that  the  Probate  Court  has 
exclusive  jurisdiction  over  all  matters  relating  to  the  settle- 
ment of  the  estate  of  deceased  persons,  and,  among  others,  over 
the  foreclosure  of  mortgages. 

Our  statute  is  peculiar.  It  differs  from  that  of  any  other 
State  which  we  have  had  an  opportunity  to  examine.  It  does 
not,  like  the  statutes  of  Texas  and  Louisiana,  vest  in  the  Probate 
Coiirt  jurisdiction,  either  exclusive  or  concurrent,  to  hear  and 
determine  the  subject-matters  of  controversy  presented  by 
.claims  against  an  estate. 
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It  is  intended  by  our  statute  that  mortgage-claims,  like 
others,  shall  be  jpaid  by  an  executor  or  administrator,  in  the  due 
course  of  admimstration;  then  it  follows,  that  all  the  provisions 
of  the  law  designed  to  effect  the  payment  of  the  debts  of  an 
estate,  and  to  render  practicable  the  execution  of  such  a  trust, 
and  to  keep  in  the  possession  of  the  executor,  and  under  con- 
trol of  the  Probate  Oourt,  the  property  of  the  estate  to  be  ap- 
plied to  that  trust,  were  intended  to  cover  all  moneyed-claims^^ 
whether  secured  by  mortgage  or  not. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.    Mr.  Justice  Heidemteij)t  concurred. 

The  one  hundred  and  thirty-sixth  section  of.  the  Act  to  regu-*' 
late  the  estates  of  deceased  persons^  (page  896  Compiled  Laws,) 
provides  that  **  no  holder  of  any  claim  against  an  estate,  shall 
maintain  any  action  thereon,  unless  the  claim  shall  have  been 
first  presented  to  the  executor  or  administrator."  It  is 
[393]  '*'f urther  provided,  that  every  claim  shall  be  accompanied 
with  the  affidavit  of  the  holder;  that  the  amount  is  justly 
due,  and  that  no  payments  have  been  made  thereon. 

If  the  claim  is  allowed,  it  shall  be  paid  in  the  due  order  of 
administration;  and  if  rejected,  the  party  may  bring  his  action 
within  three  montiis  thereafter;  and  if  he  recover  judgment,  the 
same  shall  be  paid  in  like  manner  as  if  the  claim  had  been 
allowed. 

There  is  no  exception  to  the  rule,  other  than  in  the  case  of  a 
judgment,  execution  and  levy,  in  the  lifetime  of  the  deceased. 

The  word  '^  claim,"  employed  by  the  statute,  ia  sufficienUy 
comprehensive  to  include  evezy  species  of  charge  or  account 
against  an  estate,  whether  the  same  be  recorded  or  not.  Nu- 
merous decisions  have  been  cited  from  other  States  upon  statutes 
similar  to  our  own,  which  are  not  altogether  uniform,  the  doc- 
trine being  differently  establicdied  in  different  Courts. 

To  our  mind,  the  statute  of  this  State  is  too  plain  to  admit  of 
any  doubt,  or  require  a  resort  to  other  decisions  for  a  rule  of 
construction.  The  intention  of  the  Legislature  was  undoubtedly 
to  protect  the  estates  of  deceased  persons  from  harassing  and 
expensive  litigation,  until  such  a  period  as  the  administrator  or 
executor  could  secure  the  assets  for  the  purpose  of  liquidating 
the  claims;  and  this  intention  could  only  be  carried  out  by  ap-r 
plying  the  rule  to  all  demands  or  claims  whatever. 

If  tiie  Legislature  had  intended  to  dispense  with  notice  and  a 
demand,  in  the  case  of  mortgages  and  liens  of  record,  it  appears 
to  us  that  the  party  suing  wouM  have  been  allowed  the  fruits  of 
his  judgment  by  execution  and  sale,  instead  of  which  he  is 
denied  the  right  to  sue  out  an  execution.  If  suits  of  this  kind 
are  to  be  maintained,  creditors  of  recorded  claims  may  waste  an 
estate  by  the  costs  of  litigation  to  the  prejudice  of  those  holding 
claims  of  inferior  dignity;  Besides,  tmj  will  escape  tiie  neces- 
sity of  informing  the  adminatrator  or  executor,  of  any  payment 
.on,  or  set-off  to,  their  demands,  as  provided  by  the  statute. 
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We  see  no  hardship  in  the  rule  when  it  is  understood,  and  we 
think  that  an  adherence  to  it  will  prove  extremely  beneficial,  as 
it  will  serve  to  protect  the  property  of  deceased  persons,  and 
thereby  secure  a  larger  fund  for  the  satisfaction  of  all  the 
creditors. 

Upon  the  question  whether  this  point  should  have  been  taken 
advantage  of,  by  answer  or  demurrer^  we  are  satisfied  that  the 
demurrer  was  properly  interposed.  The  non-presentation  was 
not  a  matter  of  avoidance,  only  to  be  taken  advantage  of  by 
plea.  The  general  right  to  sue  an  administrator  was  taken  away 
by  the  statute,  except  in  case  of  presentation  and  rejection  of 
the  account,  and  the  declaration  should  have  set  out  the  ex- 
ception. 

The  objection  that  the  demurrer  does  not  "  distinctly  specify 
the  grounds  on  which  the  objections  to  the  complaint  are  tiuEen," 
would  perhaps  be  maintained  were  it  not  for  the  fact  that  the 
Courts  of  this  State,  following  the  analogies  of  the  New  York 
Code,  have  adopted  the  construction  of  her  Courts  upon 
this  subject,  and  maintained  the  sufficiency  of  such  a  de- 
murrer. 

'^In  mere  matters  of  practice  involving  no  principle,  it   [394] 
would  be  safer  to  acquiesce  in  a  rule  which  has  been 
established  for  several  years  in  the  inferior  Courts  of  this  State, 
the  abrogation  of  which  might  introduce  confusion  and  operate 
hardly  on  litigants. 

Judgment  affirmed* 


BRYAN  V.  BEBRY  bt  al. 

iPboxsbsost  Note,  Lubiutt  or  iNstntXBfl.— Where  A.  authorizes  B.  to 
sign  his  name  as  surety  to  a  note,  and  B.  signs  A..*s  name  with  his  own, 
as  joint  and  several  makers  of  the  note,  B.  is  not  liable. 

AxTTHOBiTT,  HOW  ExsBciBSD.— An  anthorit]^  to  do  a  particular  act  must  he 
exercised  in  the  manner  designated,  or  it  is  not  obligatory. 

tGuABANTOBS  ANi)  Iksussbs  OF  FuoMXssoBT  NoTES. — It  is  uot  material  on 
what  part  of  a  note  a  secondary  promissor  places  his  name;  if  the  cha> 
actor  of  his  liability  is  made  to  appear,  his  rights  are  the  same  as  those 
of  an  endorser. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis* 
frict,  County  of  Solano. 

This  was  an  action  on  a  joint  and  several  note  made  to  plaint- 
iff and  signed  with  the  names  of  John  H.  Bexzy,  James  H.  Gor^ 
don,  and  Daniel  M.  Beny. 

Daniel  M.  Berry  filed  an  answer  denying  that  he  executed  the 
note. 

The  case  was  tried  before  the  Court  below,  a .  jury  being 
waived.     The  finding  of  the  Court  establishes  the  following 

1.  cited  Sajfre  ▼.  NidutU,  7  Cal.  538;  diiitlngili«hed  Kritzer  y.  Millt,  9  Cal.  23. 
3.  DlBapproyed,  And  v.  Magruder,  10  Cal.  289.    JHctum  as  to  Judicial  dedtions  dlaap- 
proved  £z  FarU  Ntmtian,  9  Cal.  6M. 
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facts:  John  H.  Beny  and  James  H.  Oordon,  being  desirous  of 
making  a  purchase  of  the  plaintiff,  offered  their  note  for  the 
purchase-money.  The  plaintiff  refused  to  take  it  unless  they 
procured  the  signature  of  Daniel  M.  Beny,  or  some  other  re* 
sponsible  party  as  surety.  They  thereupon  procured  the  au- 
thority of  D,  M.  Berry  to  sign  his  name  to  the  note  as  surety,  if 
they  could  not  get  along  without  it.  Upon  this  authority  John 
H.  Berry  signed  the  name  of  Daniel  M.  Berry  to  a  joint  and 
several  note,  Mgned  also  by  himself  and  Oordon,  and  informed 
Daniel  M.  Berry  thereof  the  next  day.  The  hote  was  never 
negotiated.  As  a  conclusion  of  law,  the  Court  below  finds  that 
Daniel  M.  Berry  is  bound  as  a  joint  and  several  maker  of  the 
note,  and  entered  judgment  accordingly.    D.  M.  Berry  appealed. 

John  Currey,  for  Appellant. 

If  Gordon  and  John  H.  Beny  were  agents  for  any  purpose, 
then  they  were  special  agents  for  a  single  purpose,  and  they 
could  do  only  as  diey  were  authorized.  (Story  on  Agency,  sees. 
17  and  126,  and  note;  2  Kent's  Com.  620,  621;  6  Johns.  B.  58; 
2  Johns.  B.  48;  7  Johns.  B.  390;  Theobald  on  Principal  and 
Agency,  Chap.  1.) 

The  liability  of  the  principal  depends: 

1.  Upon  the  fact  that  the  act  was  done  in  the  exercise  of  the 

power  delegated. 

[395]       '*'2.  That  it  was  done  within  its  limits.    (Mechanics^ 

Bank  v.  Bank  of  Columbia,  5  Wheaton's  B.  326;  Atvoood 

V.  Mannings,  7  Bam.  and  Cress.  B.  278;  Baily  v.  CarsweU,  2 

Johns.  B.  48;  15  Johns:  B.  44.) 

A  person  dealing  with  a  special  agent  is  bound  to  know  at  his 

{>eril  the  extent  of  such  agent's  authority,  and  to  understand  its 
egal  effect.  (1  Am.  Lead.  Cases,  with  notes  by  Hare  and  Wal- 
lace, pp.  544  and  545,  and  cases  there  cited;  Story  on  Agency, 
pp.  145  and  146,  and  cases  there  cited;  Id.  pp.  148  and  149, 
and  notes  to  such  pages.) 

If  the  name  of  the  appellant  was  to  be  used,  he  had  the  right 
to  designate  how  and  in  what  form;  and  having  determined  and 
designated  his  character  in  the  transaction,  it  was  not  within 
the  scope  of  the  authority  delegated  to  the  principal  debtors, 
nor  within  the  power  of  the  creditor  to  charge  the  appeUant  other- 
wise than  as  surety.  (3  Kent's  Com.  124;  see  the  notes  to  the 
text.) 

Beasons  why  the  appellant  had  the  right  to  appear  upon  the 
note,  if  he  was  to  appear  there  at  all,  in  his  true  character. 
{Price  V.  Edwards,  10  Bam.  and  Cres.  B.  578;  Ashbee  v.  PiVi- 
duck,  1  Mees.  and  Welsby,  568;  Bees  v.  Barringi(m,2  Vesey,  541; 
Butler  V.  Bawson  ei  al.,  1  DenioB.  105-6;  Wells  v.  Girling,  8 
Taunton  B.  737;  2  Am.  Lead.  Cases,  Hd.  W.'s  notes,  299;  Graf- 
ton Bank  v.  Kent,  4  N.  H.  B.  221;  Grant  v.  Ferguson,  9  Missouri 
B.  125;  King  v.  Baldwin,  2  Johns.  Ch.  B.  554-563;  Paine  v. 
Packard,  13  Johns.  B.  175,  Xing  v.  Baldwin,  17  Johns.  B.  384, 
etc.) 
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"  The  contract  of  the  appellant,  if,  indeed,  there  "was  any  con-^ 
tract  made  bj  him  to  respondent,  was  an  agreement  to  answer 
for  the  debt,  default,  or  miscarriage  of  the  debtors,  John  H. 
"Berfj  and  James  H.  Gordon,  and  was  Toid,  because  the  appel- 
lant did  not  bind  himself  thereto  by  writing  subscribed  by  him, 
expressing  the  consideration  therein.  (Statute  of  Frauds,  sec. 
12;  Chitty  on  Contracts,  534;  3  Kent's  Com.  123;  llogers  v. 
Kneeland,  13  Wend.  114;  LeUnd  v.  Creyon,  1  McCord'sB.  100.) 
If  the.  appellant  could  have  been  rendered  liable  on  the  note 
as  a  surety,  then,  in  order  to  ^n  his  liability,  the  respondent 
should  have  presented  the  note  when  due  to  the  makers  thereof 
for  payment,  and  upon  its  dishonor,  given  the  appellant  due 
notice  thereof.  (3  Kent's  Com.  123  and  124;  Brichheady,  Brown, 
6  Hill,  635;  2  Am.  Lead.  Cases,  298  and  299;  Biggs  v.  Waldo , 
2  Cal.  485;  Glark  v  Smith,  Id.  605.) 

B,  C.  Whitman,  for  Bespondent. 

1 .  The  allegation  that  the  appellant  was  the  maker  of  the 
note  mentioned  in  the  plaintifTs  complaint,  is  supported  by 
evidence  competent  to  establish  that  fact.  (2  Camp.  305,  452; 
8  C.  and  Payne's,  335,  cited  in  2  Greenleof  on  Ev.  page  135, 
note;  Elliot  v.  Cooper,  2Ld.  Raymond,  ISlGiErshine  v.  Murray, 
Id.  1542;  ffeyay.  EesseUine,  2  Camp.  604.) 

2.  The  power  conferred  on  the  co-promissors  to  use  the  name 
of  appellant  as  security;  was  not  a  special  power,  but 
rather  a  general  power  *for  a  special  purpose,  and  was    [39G] 
weU  exercised  by  the  co-promissors.    (Story  on  Agency, 

sees.  19,  20,  130,  133;  Andrews  v.  Eneeland,  6  Cowen,  354;  3 
Tenn.  R.  757;  Anderson  v.  Coonley,  21  Wend.  279;  Perkins  v. 
JVash.  Ins,  Co.,  4  Cowen,  645;  1  Hill,  501;  4  Barb.  369.) 

Even  the  qualification  contended  for  would  not  materially 
vary  the  rights  of  the  appellant,  for  as  endorser  or  surety  he 
might  be  charged  as  maker.  (Minot's  Digest,  p.  101,  sec.  30 
et  seq.;  Seymxynr  v.  Van  Slych,  o  Wend.  421;  Dean  v.  HaU,  17 
Wend.  214;  Sissen  v.  Barrett,  6  Barb.  199;  Bobinson  v.  Tyler,  10 
Barb.  512;  Agawam  Bank  v.  Strever,  16  Barb.  84;  Humphreys  v. 
,Gale,  April  Term,  S.  C.  1855.) 

Nor  is  the  contract  within  the  Statute  of  Frauds.  (LeoruLrd 
T.  Vredenberg,  8  Johns.  28;  Bailey  v.  Freeman,  11  Johns.  221.) 

3.  An  authority  having  been  conferred,  an  innocent  third 
party  must  not  suffer  from  the  act  of  the  agent,  though  done  in 
excess  of  authority.  (2  Kent's  Com.  621,  note;  2  Hill,  451; 
Bust  v.  Norton,  4  Cal.  365;  Sanford  v.  Handy,  23  Wend.  267; 
Exchange  Banky,  MonteUh,  17  Barb.  171;  Stoiyon  Agency,  sees. 
73,  165;  HeUman  v.  PoUer,  Jan.  T.,  1856.) 

It  wa6  the  appellant's  duty  to  disavow  the  act  of  his  agent, 
when  put  upon  inquiry;  failing  to  do  this,  ratification  is  pre- 
sumed. (Story  on  Agency,  sees.  253,  258;  Moss  v.  B,  Lead 
Mining  Company,  6  ffill,  137;  Delqfield  v.  State  of  Illinois,  26 
iWend.  192.  12  Johns.  800;  3  Cowen,  281;  4  Barb.  369.) 

Authority  being  ahowni  the  manner  of  its  exercise,  etc.,  was 
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a  queBtion  for  the  juiy.    {Exchange  Bank  v.  MonteUh,  17  Barb. 
171.) 

Mr.  Justice  Hetdeitfeldt  delivered  the  opinion  of  the  Court 
Mr.  Chief  Justice  Mubray  concurred. 

This  case  presents  one  of  the  loosest  transactions  ever  re- 
ported upon  which  a  case  was  brought  into  Court.  There  is 
really  shown  by  the  evidence  no  authority  whatever  by  the  de- 
fendant to  any  one  to  sign  his  name,  unless  that  authority  can 
be  inferred  from  his  silence  when  told  that  it  had  been  signed. 
But  as  this  has  been  passed  upon  as  a  fact,  it  is  not  necessary 
to  review  it,  even  although  there  is  no  conflicting  evidence.  It 
appears  sufficiently  clear  that  if  any  authority  was  given,  it  was 
confined  to  signing  it  as  a  surety,  or  in  the  common  and 
ignorant  use  of  the  language  on  the  occasion,  as  **  security." 

This  implies  a  secondary  liability,  and  it  should  so  have  ap* 
peared  in  some  manner  on  the  note,  so  as  to  entitle  the  surety 
to  notice  of  demand  upon  the  principals  and  non-payment  by 
them.  It  is  not  material  on  what  part  of  a  note  a  second  prom- 
issor  places  his  name;  if  the  character  of  his  liability  is  made  to 
appear,  his  rights  are  the  same  as  those  of  an  endorser.  This 
is  in  strict  conformity  with  the  decisions  we  have  heretofore 
made,  and  to  which  we  were  led  by  the  conviction  that  the  rules 
of  law  fixed  a  uniform  liability  as  to  all  such  contracts,  which 
disclose  the  intention  of  the  contracting  parties  to  be  alike.  In 
Biggs  v.  Waldo  (2  Cal.  485),  and  in  Oimmy  v.  Donnelly,  the  names 
of  the  endorsers  or  guarantors  were  on  the  back  of  the 
[397]  note;  while  in  *the  case  of  lAghMone  v.  Laurencel  (4  Cal. 
277),  the  name  of  the  surety  is  on  the  face  of  the  note. 

It  is  not,  therefore,  so  much  the  position  of  the  partv's  name 
upon  the  paper  which  denotes  his  liability,  ^although  it  fre* 
quently  does  so,)  but  it  is  the  intention  with  wnich  he  executes 
it,  if  such  intention  is  made  to  appear  by  the  note  itself,  which 
determines  whether  his  liability  is  primary  or  secondary. 

It  is  clear,  in  this  case,  that  the  authority  given  by  the  de- 
fendant was  to  sign  his  name  as  surety,  and  not  as  principal, 
and  as  the  authority  was  not  exercised  in  the  manner  delegated, 
the  plaintiff  cannot  recover. 

Judgment  reversed. 

A  petition  for  a  rehearing  being  filed,  Mr.  Justice  Heyden- 
FEi4>T  delivered  the  opinion  of  the  Court,  and  Mr.  Chief  Justice 
Murray  and  Mr.  Justice  Terry  concurred. 

The  petition  for  a  re-argument  of  this  cause  has  induced  us 
to  review  each  step  of  the  ground  we  have  heretofore  taken  in 
regard  to  the  class  of  cases  to  which  this  belongs.  The  peti- 
tioner cites  and  relies  upon  the  case  of  Humphreys  v.  Crane^ 
5  Cal.  173.  Some  of  the  expressions  used,  in  the  opinion  in 
that  case,  have  been  misunderstood  by  the  counsel  in  this,  from 
the  want,  doubtless,  of  a  particular  r^erence  to  the  facts  of  that 
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case.  It  came  up  here  upon  error  assigned  in  sustaining  a  de- 
murrer to  the  answer,  which  set  out  simply  that  the  word  surety 
had  been  obliterated  or  torn  away  from  one  of  the  names  of  the 
makers  of  the  note:  but  the  answer  failed  to  show  in  what  re- 
spect this  alteration  was  of  any  importance.  To  make  such  an 
averment  effectual  as  a  defense,  it  was  necessary  also,  to  allege 
a  want  of  demand  upon  the  principal,  and  notice  thereof  to  1^6 
endorser,  or  some  other  fact,  which  in  connection  with  the  aver- 
ment made,  would  have  operated  to  the  discharge  of  the  surety 
from  liability;  so  that  in  fact,  the  question  of  demand  and  no- 
tice did  not  arise  in  the  case,  and  was  not  argued  or  considered. 

In  the  various  decisions  which  we  have  made  upon  this  sub- 
ject, we  have  not  pretended  to  follow  the  opinions  of  other 
Courts,  but  have  expressly  stated  the  contrary.  It  was,  indeed, 
from  a  full  consideration  of  the  various  and  conflicting  judg- 
ments which  had  been  rendered  upon  like  cases,  that  we  felt 
constrained  to  investigate  carefully  upon  what  principle  they 
ought  to  rest,  and  to  go  back  to  the  fountain-head  to  ascertain 
a  rule  founded  upon  reason,  and  operating  with  uniformity  and 
certainty. 

In  the  case  of  Biggs  v.  Waldo,  2  Cal.,  there  was  an  irregular 
guaranty  on  the  back  of  the  note.  In  the  case  of  Lightstone  v. 
Lawreixcel,  there  was  an  undertaking  in  express  words  as  surety, 
on  the  face  of  the  note. 

In  a  subsequent  case  unpublished,  there  was  the  word 
''  surety,"  or  *'  security,"  written  opposite  a  name  beneath  that 
of  the  principal. 

What  then  was  the  position  of  these  various  parties? 
They  were  *not  principals,  because  the  face  of  the  paper  [398] 
in  each  case,  disclosed  that  they  bore  a  different  relation. 
There  seemed  to  us  to  be  but  one  answer  to  the  question,  and 
that  is,  that  each  had  undertaken  and  promised  to  pay  the  debt, 
in  the  event  that  the  principal  failed  to  do  so.  If  this  then  be 
true,  (and  I  do  not  imagine  that  it  can  be  gainsaid,)  ought  any 
rule  of  reason  to  make  a  difference  between  the  one  who  had 
thus  expressed  his  liability  on  the  face  of  the  note,  and  him 
who  had  written  it  on  the  back?  Is  not  the  meaning,  sense, 
and  information  conveyed,  alike  in  both  cases?  In  all  the  cases 
put,  the  liability  involved  by  the  terms  used,  is  a  secondary  one 
to  that  of  the  principal.  The  meaning  of  the  term  used  in  one 
case,  must  undergo  the  same  definition,  must  be  explained  and 
fixed  by  the  same  language;  and  this  language  and  this  defini- 
tion is  precisely  the  same,  as  explains  and  defines  the  character 
and  undertaking  .of  a  regular  commercial  endorsement.  It 
would  be  strange  then,  if  in  reason  it  can  be  said  that  import- 
ant privileges  and  conditions  should  be  annexed  to  modify  the 
contract  of  the  one,  and  not  of  the  other. 

Besides  these  reasons,  which  have  imperatively  demanded 
from  our  judgment  the  rule  we  have  adopted,  the  considerations 
that  we  are  free  from  the  uncertainty  and  vacillation  which 
everywhere  else  prevails;  that  contracting  parties  will  easily  and 
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clearly  eomprehend  their  jfespeotiye  rights  and  duties;  that  our 
Courts  vnll  no  more  be  the  arenas  of  conflicts  upon  this  class  of 
cases,  which  involve  nice  distinctions  and  metaphysical  refine- 
ments; all  tend  to  confirm  us  in  the  propriety  of  our  course. 

Because  vre  have  differed  from  other  judges  upon  the  ques- 
tion before  us,  we  cannot  allow  that  we  are  departing  from  the 
settled  law,  although  it  may  be  admitted  that  decided  oases  are 
in  some  sense,  evidence  of  what  the  law  is.  I  sav  in  some 
sense,  because  it  is  not  so  much  the  decision,  as  it  is  tne  reason- 
ing upon  which  the  decision  is  based,  which  makes  it  authority, 
and  requires  it  to  be  respected.  The  cases  we  have  declined  to 
follow,  exhibit  no  agreement  whatever,  afford  no  certainty;  and 
by  attempting  distinctions  between  facts  showing  but  slight 
shades  of  difference,  they  invite  contest  and  litigation  upon 
every  contract  of  the  kind  which  arises. 

Besting,  therefore,  upon  the  maxim,  that  reason  is  the  founda- 
tion of  the  law,  we  think  that  we  are  not  arrogant  in  assuming, 
that  we  have  settled  this  subject  of  controversy  upon  the  strict 
doctrines  of  the  Comnon  Law.  We  have  made  this  full  review 
of  the  question  to  show  our  determination,  after  great  delibera- 
tion, to  adhere  to  our  former  opinions,  and  that  the  profession 
and  the  public  may  be  advised  accordingly. 

Petition  denied. 


[399]  *BOBINSON  v.  KELLUM. 

PLXADDfO — GOMPLAIKT  IN  AOTION  FOB  AbUBI    OF    PboOCSS. — An  actiOD  OB 

the  case  vrWi  not  lie  for  improperly  saing  out  an  injunction,  unlesH  it  is 
charged  in  the  declaration  as  an  abuse  of  the  process  of  the  Court 
through  malice  and  without  probable  cause, 
ApPKAii  Bom),  IIkmedt  on. — If  the  act  complained  of  la  destitute  of  these 
elements,  the  remedy  of  the  injured  party  is  on  the  injunction  bond. 

AppeaIi  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Amador. 

This  was  an  action  on  the  case  to  recover  $2,000  damages  for 
wrongfully  suing  out  an  injunction  in  an  action  in  which  final 
judgment  was  entered  against  the  plaintiff  in  that  action,  de- 
fendant herein.  It  is  not  averred  in  the  complaint  that  the  in- 
junction was  sued  out  through  malice  or  without  probable 
cause. 

The  defendant,  in  his  answer,  excepts  to  the  complaint  as  not 
setting  forth  facts  sufficient  to  constitute  a  cause  of  action,  and 
denies,  etc.  ^  • 

The  case  was  tried  before  a  jury,  who  found  a  verdict  for 
plaintiff  for  $300.  Judgment  was  entered  accordingly,  and  de- 
fendant appealed. 

Eobinson,  Beaiiy  &  Botts,  for  Appellant. 
The  use  of  leg£j  process  is  no  ground  of  action.     Costs  are 
the  remuneration  of  the  successful  party.    In  certain  judicial 
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writs,  issued  exparle^  statutes  require  bond  for  damages.  The 
remedy,  then,  is  on  such  bond.  For  malicious  injury  arising 
from  legal  process,  an  action  on  the  case  lies  for  malicious  2)ro8* 
ecution,  but  the  malice  is  the  very  gist  of  the  action,  and  must 
be  alleged  and  proven.  On  this  point,  the  books  are  full  of  au* 
thorities.  One  of  the  cases  most  in  point  is  Lindmy  y.  Lamee, 
(17  Massachusetts  Bep.  p.  189.)  In  that  case,  Uie  suit  was 
brought  to  recover  damages  sustained  by  reason  of  an  attach**- 
ment  issued  on  second  suit,  another  pending  for  the  same  cause, 
the  second  attachment  having  been  quashed  on  that  ground. 
The  Court  say  that  the  action  cannot  be  maintained — that  there 
is  no  allegation  of  malice,  and  that,  except  an  old  and  imper* 
fectly  reported  case  in  Massachusetts,  no  ca^se  can  be  found  in 
England  or  America  where  an  action  for  .damages,  arising  from 
the  process  of  a  Court,  has  ever  been  sustained,  unless  upon 
the  ground  that  it  was  malicious  and  vexatious. 

When  the  State  requires  an  undertaking  or  bond  as  a  pre* 
requisite  to  the  issuance  of  a  writ  to  pay  all  damages  that  may 
arise  to  the  defendant,  it  is  in  derogation  of  the.  common  law, 
and  the  defendant  can  only  seek  thai  remedy  which  the  statute 
gives. 

No  Brief  on  file  for  Bespondent. 

Mr.  Justice  Heydenfeldt  delivered  the  opinion  of  the  Court.' 
Mr.  Chief  Justice  Mubsat  concurred. 

'^An  action  on  the  case  will  not  lie  for  improperly  suing.  [400] 
out  an  injunction,  unless  it  is  charged  in  the  declaration 
as  an  abuse  of  the  process  of  the  Court  through  malicej  and 
without  probable  cause.  If  the  act  complained  of  is  destitute 
of  these  ingredients,  then  the  only  remedy  of  the  injured  party 
is  an  action  upon  the  injunction  bond,  which  is  specially  pro* 
vided  by  the  statute  as  a  protection  against  injury,  even  without 
malice. 

The  judgment  is  reversed,  and  the  cause  remanded. 


ALLEN  V.  CITIZENS'  STEAM  NAVIGATION  COMPANY.; 

Witness,  Cosipbtkkgt  of. — The  assignor  of  a  demand  far  money  loaned  or 
advanced  at  varioas  times  on  an  open  account,  the  return  of  which  de- 
peudH  on  future  conditions,  is  not  a  competent  witness  for  the  plaintiff, 
iu  an  action  by  the  assignee  to  recover  the  amount. 

Acootmr,  Monet  Loaned  on. — Such  a  claim  cannot  bo  caUed  a  liquidated 
demand,  as  it  lucks  the  necessary  quality  of  specific  recognition  or  ex- 
press promise  to  pay. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis« 
trict. 

The  plaintiff  brought  this  action  to  recover  the  sum  of  $820/ 
loaned  at  various  times  by  John  Farris  tp  the  defendant,  on  an 
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assignment  of  the  claim  by  Farris  to  plaintiff.  The  case  was 
referred  by  stipulation  to  a  referee  to  take  testimony  and  re- 
port a  judgment. 

Fams  was  called  as  a  witness  for  plaintiff,  the  defendant  ob- 
jecting thereto  on  the  ground  of  his  incompetency.  The  ob- 
jection was  overruled,  and  he  was  permitted  to  testify.  It  ap- 
peared from  his  testimony  on  behalf  of  plaintiff,  that  Farris 
was,  in  1854,  the  captain  of  one  of  the  boats  owned  by  defend- 
ant; that  under  an  understanding  that  he  should  retain  his 
place,  he  agreed  with  E.  Chapman,  then  the  agent  of  defendant, 
to  subscribe  for  $2,000  of  stock  in  the  corporation  (the  defend- 
ant); that  with  this  understanding,  he  loaned,  at  various  times, 
the  sum  of  $820,  on  condition  that  it  was  to  be  returned  if  he 
did  not  take  the  stock;  that  he  was  subsequently  removed  from 
his  berth  as  captain,  and  did  not  take  the  stock;  that  he  had 
not  been  able  to  get  back  the  money,  and  had  sold  his  claim  for 
it  to  the  plaintiff  for  $600. 

Plaintiff  put  in  evidence  a  receipt  for  the  money,  executed  by 
Chapman  alter  he  had  ceased  to  be  the  agent  of  defendant,  ac- 
knowledging that  he  had  received  the  money  for  defendant,  and 
that  the  same  had  been  used  in  the  accounts  of  defendant. 

The  referee  reported  a  judgment  in  favor  of  plaintiff  for  the 
amount  claimed^  which  was  entered  by  the  Court.  Defendant 
appealed, 

John  Currey,  for  Appellant. 

John  Farris,  the  assignor  of  the  claim  or  demand  on  which 
the  plaintiff  brought  this  action,  was  incompetent  as  a  witness 
for  ihe  plaintiff;  and  the  referee  erred  in  receiving  and  giving 
effect  to  his  testimony. 

I.  The  demand,  on  which  action  was  brought,  was  on 
[401]    account.    (Chitty  *on  Contracts,  648;  Highmore  v.  Prim- 
rose, 6  Maule  &  Selwyn  B.  65 ;  Knotdes  v.  Michel,  13 
East  B.  249.) 

The  fourth  section  of  the  Practice  Act  requires  the  action  to 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  except, 
etc.;  but  in  suits  brought  by  the  assignee  of  an  account,  etc., 
assigned  subsequently  to  the  1st  day  of  July,  1854,  the  assignor 
shali  not  be  a  witness  on  behalf  of  the  plaintiff. 

2.  The  witness,  Ferris,  was  incompetent,  being  the  assignor 
of  the  account  or  demand,  on  the  ground  that  he  was  interested 
in  the  event  of  the  action  in  favor  of  the  plaintiff  against  defend- 
ant. (Practice  Act,  sees.  392,  393;  1  Greenleaf's  Ev.,  Sec.  390; 
Ht'rnck  v.  Whitney  ei  al.  15  Johns.  R.  240;  Hermance  v.  Vemoy^ 
'6  Johns.  R.  pp.  5,  6;  Marray  v.  Judah,  6  Cow.  R.  484.) 

There  is  an  implied  warranty  on  the  part  of  the  vendor  in 
every  sale  of  chattels,  that  the  vendor  has  a  valid  title,  where 
there  is  no  express  warranty  for  that  purpose,  and  if  the  title 
fails,  the  vendor  is  liable  to  an  action  upon  such  warranty. 
{CJiapman    v.  Andrews,  3    Wend.   R.   240,   243;   Defreeze  v. 
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Trumper,  1  Johns.  R.  274;  Eeed  v.  Barber,  3  Cow.  R.  272,  etc. ; 
Baxter  v.  Graham,  5  Watts.  Feim.  B.  418.) 

Wm.  Newton,  for  Bespondent. 

The  claim  on  which  Uus  action  is  founded  is  one  arising  out 
of  contract,  and  is  a  liquidated  demand,  and  is  a  proper  sub- 

t'ect-matter  of  assignment.  (Sec.  4  of  Practice  Act,  as  amended 
)y  Act  of  1855,  p.  303,  Sec.  1.) 

I.  That  the  provisions  of  said  section,  as  amended,  do  not 
render  the  assignor  of  such  a  demand  incompetent  as*  a  witness 
for  his  assignee;  he  is  only  made  incompetent  as  a  witness 
when  the  action  is  brought  by  the  assignee  of  an  account,  un- 
liquidated demand,  or  t^g  in  action  not  arising  out  of  contract, 
and  when  the  same  had  been  assigned  subsequently  to  the  1st 
day  of  July,  1854;  this  provision  of  the  Act  does  not  render  in- 
competent the  assignor  as  a  witness,  for  the  plaintiff  in  a  case 
arising  purely  out  of  contract,  express  or  implied;  and  when 
the  sum  of  money  sought  to  be  recovered  is  certain  and  fixed. 
(Sec.  4  Practice  Act,  as  amended.  Laws  1855,  p.  303,  Sec.  1.) 

n.  The  witness,  Farris,  had  not  such  an  interest  in  the  event 
of  the  action  as  to  exclude  him  from  being  a  witness  for  plaint- 
iff. Sec.  392  Practice  Act  declares  that  no  person  shall  be  ex- 
cluded on  account  of  his  interest  in  the  event  of  the  action, 
except: 

1.  When  he  is  a  party  to  the  action  or  proceeding,  or  the  ac- 
tion is  prosecuted  or  defended  for  his  immediate  benefit 

2.  When  his  interest  is  a  certain,  present  and  vested  interest. 
(Prac.  Act,  Sec.  392;  also  Johnson  v.  Carry  et  al,  2  Cal.  B.  33; 
Hamilton  Plank  Rood  Co,  v.  Rice,  1  N.  Y.  Code  Bep.  108;  JSvarts 
v.  Palman,  3  N.  Y.  Code  Bep.,  p.  31;  Ibmlinson  v.  Spencer,  5 
Cal.  B.,  p.  39.) 

III.  The  words  *'  interest  in  the  event  of  the  action,"  are  to 
be  construed  by  the  test  provided  by  the  Practice  Act. 
(See  Sec.  363.)  Under  *this  section  it  cannot  be  prop-  [402] 
erly  claimed  that  he  was  excluded  from  being  a  witness 
in  the  action.  The  witness,  Farris,  as  appears  from  the  testi- 
mony, had  parted  in  good  faith  with  his  entire  interest  in  the 
demand,  for  a  valuable  consideration.  (1  Greenleaf  Ev.  sees. 
389,  390;  Ibmlimon  v.  Spencer,  5  Cal.  39.) 

Mr.  Justice  Hetdenpeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Murray  and  Mr.  Justice  Terry  concurred. 

The  claim  sued  upon  was  not  a  liquidated  demand,  within 
the  meaning  of  the  statute.  Liquidation  results  from  either  an 
express  promise  to  pay  a  sum  certain,  or  from  settlement  or 
agreement  between  parties,  after  reviewing  their  mutual  trans- 
actions, and  in  which  a  sum  certain  is  specifically  acknowedged 
to  be  due  by  one  to  the  other.  Without  such  accounting  and 
acknowledgment,  a  sum  of  money  merelv  loaned  on  open  ac- 
count, the  return  of  which  depends  on  future  conditions,  can- 
not be  called  a  liquidated  demand.  It  lacks  the  necessary 
L  quality  of  specific  recognitiou,  or  express  promise  to  pay. 

423 


403  Febgubon  v.  Miller.  [Sup.  Ct.^ 

The  receipt  of  Chapman,  acknowledging  the  amount  re^ 
ceived  from  plamtifTs  assignor,  cannot,  in  any  sense,  bring  the 
claim  within  the  rule  laid  down,  because  this  receipt  was  given 
after  the  agency  of  Chapman  had  ceased,  and  it  was  not,  there- 
fore, the  acknowledgment  of  the  defendant. 

Under  our  statute,  the  assignor  of  such  a  claim  is  not  a  com* 
petent  witness,  and  the  Court  below  erred  in  admitting  him  to 
give  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded. 


FEBGUSON  t'.  MILIiEB  ET  JO*. 

MoBTOAQOB  JLVD  MoBTGAGEX,  EioBTB  OF. — A  mortgagee  in  possession  has  a 
legal  title  against  the  whole  world,  subject  to  the  rights  of  the  mort- 
gagor; therefore,  where  he  mortgaged  the  property,  and  subsecjnently 
erected  a  bailding  on  it— for  the  cost  of  which  a  mechanics'  hen  was 
filed — the  holder  of  the  lien  cannot  object  to  the  legality  of  the  mort- 
gages, in  the  face  of  which  he  contracted. 

Ideic.— HiQHTS  UNDBR  MicHAMios' Lien. — It  is  not  the  province  of  theme*- 
chanics  in  snch  a  case  to  determine  the  legality  of  the  recorded  title, 
bat  having  contracted  with  notice  of  the  fincnmbrances*  they  are  post^ 
poned  till  the  enoimibranoes  are  first  paid*  ^ 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,] 
County  of  Yuba. 

This  was  a  bill  in  equity  to  foreclose  a  mortgage. 

The  facts  of  the  case  are  as  foUows:  Parks  purchased  a  lot' 
from  Ira  Eaton,  and  sold  the  same  to  Kelly;  Eaton  executed  a 
deed  direct  to  Kelly;  Kelly  mortgaged  the  same  to  Parks  to 
secure  the  purchase-money. .  Parks  afterwards  sold  the  lot  in 
question  to  Miller,  and  gave  him  a  bond  to  foreclose  the  mort- 
gage outstanding.    Miller  afterwards  mortgaged  to  Ferguson  | 

and  also  to  Watts. 
[403]  '^'Miller  remained  in  possession  and  erected  a  house! 
upon  the  premises;  Baruett  and  Garwood  secured  a  me-* 
chanics'  lien  upon  the  same,  which  was  sold  under  a  decree  of 
the  Court,  and  purchased  by  Fuller.  After  the  purchase  by ; 
Fuller,  Kelly  returned,  and  afterwards  sold  his  interest  to  Berry,  i 
from  whom,  by  sundry  mesne  conveyances,  the  title  was  finally! 
passed  to  Parks.    Ferguson  now  seeks  to  foreclose  hismort-J 

The  case  was  referred  to  a  referee,  upon  whose  report  a  de- 
cree was  rendered,  foreclosing  the  mortgage  and  directing  the 
debts  of  Ferguson  and  Watts  to  be  first  satisfied,  and  the  over-H 
plus,  if  any,  to  be  paid  first  to  Fuller  and  afterwards  to  Parks.] 
Defendants  appealed. 

The  appeal  has  been  dismissed  as  to  all  the  defendants  buti 
Fuller. 

(7.  H.  Bryan,  for  Appellant. 

I,  Parks  being  but  a  mortgagee  of  the  property,  can  his  con-- 
.veyanoe  to  Miller  pass  anythmg  more  than  his  debt  and  mort^ 
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gage?  That  being  the  extent  of  his  interest  without  he  fore* 
closed,  could  he  pass  a  higher  interest  than  a  right  to  tlie  debt 
and  its  security  ? 

1.  If  this  self-evident  proposition  be  conceded,  then  Miller  is 
the  assignee  of  the  mortgage  and  debt  due  from  Kelly,  and  is 
treated  as  the  mortgagee,  instead  of  Parks. 

2.  Miller  then  being  a  mortgagee  in  possession  without  fore- 
closure, can  he  mortgage  the  property  to  others?  A  mortgage 
is,  by  ail  modem  decisions,  and  by  the  decision  of  this  Court 
in  Sharp  et  al,  v.  Bryan,  decided  at  July  term,  1854,  treated  as 
a  mere  security  for  a  debt.  Can  that  security  be  the  basis  of 
another  security  and  mortgaged  ?  If  so,  the  last  security  would 
be  a  good  basis  for  another,  and  so  on,  ad  infinitwin^  until  all  is 
confusion. 

n.  If  it  were  established  that  Kelly  abandoned  his  purchase 
of  Parks,  the  legal  title  still  being  in  him  by  record,  is  Fuller, 
the  purchaser  at  sheriff's  sale,  affected  by  such  abandonment 
occurring  after  his  purchase? 

1.  If  Uie  abandonment  of  Kelly  re-invested  the  title  in  Parks, 
could  it  operate  in  any  other  way,  than  from  the  date  of  such 
abandonment  to  give  to  Miller's  moitg^gcs  to  Ferguson  and 
Watts,  a  life  which  they  did  not  possess  before?  Could  it 
affect  third  persons  purchasing  in  good  faith,  coming  in  between 
the  date  of  the  mortgages  which  were  dead,  and  the  act  of 
abandonment  which  gave  them  life? 

2.  Fuller  having  boaght  the  improvements,  and  the  interest 
of  Miller,  without  notice  of  any  title  in  Porks,  could  there  be 
such  a  thing  as  an  abandonment  by  Kelly  subsequent  to  Ful- 
ler's purchase,  which  would  operate  in  such  a  way  as  to  relate 
back  to  the  date  of  the  Ferguson  and  Watt's  mortgages,  which 
were  waste  paper,  and  not  only  give  them  validity,  but  make 
them  prior  in  right  to  the  lien  and  judgment  under  which  Ful-^ 
ler.  purchased? 

3.  Fuller,  an  innocent  party,  purchased  under  a  valid  lien, 
judgment  and  decree,  the  regularity  of  which  are  undisputed, 
and  are  therefore  conclusive,  whilst  the  mortgages  of 
Ferguson  and  Watts  were  *dead.     If  they  are  galvanized    [404] 
into  life  a  year  after  by  this  new  process  of  abandonment, 

are  they  to  take  priority  over  him,  and  crowd  him  back  until  he 
gets  nothing?  If  the  Court  shall  hold  that  the  title  was  by 
Kelly's  abandonment  cured  sufficiently  in  Parks  and  Miller,  his 
grantee,  so  as  to  give  effect  to  Miller's  mortgages,  the  only 
method  would  be  to  allow  the  mortgages  to  run  from  the  time 
the  title  was  cured. 

in.  Fuller  not  being  affected  in  whatever  rights  he  may  have 
by  the  mortgages  of  Miller  or  the  pretended  abandonment  of 
Kelly  of  his  purchase,  it  is  now  to  inquire  what  Fuller  bought 
when  he  purchased  at  sheriff's  sale? 

1.  He  purchased  all  the  right  and  title  which  was  in  Miller, 
in  the  premises  at  the  time  of  sole.  Miller,  being  vested  as  a 
mortgagee  in  possession,  he  having  received  a  conveyance  from^ 
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Parks,  which  would  operate  as  an  assignment  of  Parks'  mort- 
gage and  debt,  is,  aftar  the  time  has  elapsed  for  the  payment 
and  discharge  of  the  mortgage,  entitled  to  the  value  of  his  im- 
provements made  prior  to  the  sole  to  Fuller.  His  right  to  the 
improvements  was  then  sold  to  Fuller,  the  lien  under  which 
Fuller  bought  having  attached  to  the  building,  and  Fuller  be- 
came entitled  to  an  idlowance  for  the  value  of  tixe  improvements, 
as  well  as  to  that  portion  of  the  rents  and  profits  remaining 
after  deducting  a  reasonable  ground  rent. 

In  Conway  v.  Alexander ^  7  Cranch,  218,  the  Court  directed  an 
allowance  for  permanent  improvements.  In  this  case  the  land 
would  not  rent  without  the  building,  therefore  a  Court  of  Chan- 
cery would  necessarily  make  an  allowance  for  such  an  improve- 
ment. 

MaTshaU  db  MoU,  for  Respondent.    No  brief  on  file. 

"Mr.  Chief  Justice  Mubbav,  after  stating  the  facts,  delivered 
the  opinion  of  the  Court.     Mr.  Justice  Hetdenfeldt  concurred. 

Miller  having  purchased  from  Parks  and  entered  into  pos- 
session, may  be  regarded  as  a  mortgagee  in  possession,  and  as 
such  had  a  legal  title  against  the  whole  world,  subject  to  the 
rights  of  the  mortgagor.  If  Miller  had  been  in  possession, 
simply  relying  on  that  possession,  it  is  evident  that  his  title 
woi£ld  have  been  sufficient  to  warrant  him  in  mortgaging  the 
premises.  How,  then,  can  the  fact  that  he  was  also  a  mort- 
gagee, weaken  the  strength  of  that  possession?  The  mechanics 
who  erected  the  house  for  Miller,  were  bound  by  the  previous 
outstanding  mortgages  executed  by  him.    It  was  not  their 

Province  to  determine  the  legality  of  his  recorded  title,  but 
aving  contracted  with  him  in  the  face  of  these  encumbranceSp 
they  are  postponed  until  they  shall  be  first  paid  off. 
Judgment  affirmed. 


[405]  *THE  PEOPLE  v.  STOKECIFER. 

JuBOB,  QuALtFiGATioN  OF. — In  a  Capital  case,  where  a  juror  on  his  ezamina- 
iion  on  his  voir  dire  hj  defendant,  stated  that  he  had  formed  and  ex- 
pressed an  unqualified  opinion,  etc.,  the  defendant  should  have  chal- 
lenged him  for  cause;  but  where  he  did  not  challenge  him,  but  passed 
him  to  the  prosecution  for  examination,  on  which  the  juror  stated  that 
his  opinion  was  formed  by  reading  the  newspapers,  whereupon  the 
prosecution  accepted  the  juror,  and  the  defense  desired  to  question 
juror  further  for  cause,  which  was  denied,  but  a  peremptory  challenge 
allowed :    Heldf  not  to  be  error. 

DiscBETioN  OF  GoiTBT  IN  CsiMZNAL  TfiiAii. — ^Etcu  If  uot  in  strict  confoHuity 
with  the  statute,  the  Court  below  must  of  necessity  be  Tested  with  a  rea- 
sonable discretion  in  determining  the  preliminaries  of  a  criminal  trial. 

JBviDENCE,  ADMTHSTBTTiTTT  OF. — On  a  trial  for  murder,  evidence  of  a  difficulty 
between  the  prisoner  and  other  persons  connected  with  the  deceased  on 
the  same  day,  prior  to  the  killing,  and  at  which  the  deceased  was  not 
present,  is  admissible  for  the  purpose  of  showing  a  conspiracy  upon  the 
part  of  the  prisoner  and  others  against  the  deceased  and  others,  and  of 
.     connecting  the  two  difdculties  together. 
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r. — ADiosEaoK  of. — II  the  Ck>iirt  below  belieyed  the  connection  between 
the  two  acts  established,  the  testimony  should  have  been  allowed  to  go 
to  the  jury:  otherwise  excluded. 

tilJKBTBUcnoM  Pbopeslt  TLetuskd, — Where  the  evidence  ahowed  that  the 
prisoner  commenced  the  affray  in  which  he  took  the  life  of  the  deceased : 
JIdd,  that  the  instmciion  asked  for  by  defendant,  "  that  if  defendant  had 
reason  to  believe  and  did  believe  that  he  was  in  great  danger  of  losing 
his  life,  and  under  that  belief  killed  the  deceased,  he  was  justified,"  wag 
properly  refused. 

[llDEAf.— FsBPONDEBATiNa  Pboot. — So,  olso,  as  to  the  instruction  asked  for, 
"  that  if  the  jury  have  a  reasonable  doubt  whether  the  killing  was  in  the 
heat  of  passion,  created  by  great  provocation,  etc.,  or  in  self  defense, 
they  should  acquit;"  because  as  the  presumption  of  guilt  arises  from 
the  killmg,  and  the  onus  probandi  is  on  the  defendant,  the  guilt  cannot 
be  disproved  by  a  doubt,  but  by  preponderance  of  testimony. 

JuxoB,  CoMFKTBKCY  OF.— A  citizcn  of  this  State  who  has  resided  in  the  county 
fourteen  days,  and  then  been  absent  for  some  months  from  the  State 
with  the  intention  of  returning  to  reside  in  the  county,  and  has  returned 
and  resided  some  fourteen  days  in  the  county,  is  a  competent  juror,  hia 
residence  dating  from  his  first  residence  and  not  from  his  return. 

is  Idem. — Bill  of  Ezobptxons. — AMdavits  to  the  incompetency  of  a  juror 
must  be  embodied  in  a  bill  of  exceptions^  or  they  will  not  be  examined 
by  the  appellate  Court. 

13IDE3I. — Estoppel. -A  party  who  accepts  a  juror,  knowing  him  to  be  dis- 
qualified, is  estopped  from  afterwards  availing  himself  of  such  disqualifi* 
cation. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  defendant  was  convicted  of  the  murder  of  Abiel  Richard- 
Bon  and  appeals  on  the  following  assi^ments  of  error: 

First, — That  Knox  was  called  as  a  juror,  and  being  sworn  on 
his  voir  dire,  stated  on  his  examination  by  defendant's  counsel, 
that  he  had  formed  and  expressed  an  unqualified  opinion  as  to 
the  guilt  or  innocence  of  the  prisoner.  After  the  asking  of 
other  questions,  defendant's  counsel,  without  interposing  any 
challenge  for  cause,  passed  the  jur6r  to  the  prosecution  for  ex- 
amination, upon  which  examination  the  juror  stated  that  he  had 
formed  his  opinion  from  accounts  read  in  the  newspapers.  The 
prosecution  made  no  objection,  but  accepted  the  jiuror;  where- 
upon defendant's  counsel  desired  to  further  examine  him  for 
cause,  which  was  objected  to  and  the  objection  sustained  on  the 
ground  that  the  defendant,  by  passing  the  juror  to  the  prosecu- 
tion, and  the  State  accepting  him,  had  waived  his  right 
-to  challenge  the  juror  for  *cause;  but  the  Court  informed  [406] 
the  defendant  that  he  might  take  a  peremptory  challenge, 
to  which  ruling  the  defendant  excepted.  Before  the  jurors  were 
•  called,  the  Court  instructed  the  defendant,  that  if  he  intended 
to  challenge  any  particular  juror  he  might  do  so  when  the  juror 
appeared  and  before  he  was  sworn.  The  Court  also  informed 
the  counsel  for  defendant  that  all  challenges  for  cause  must  be 
first  taken  .by  defendant,  and  then  by  the  State;  but  that  defend- 
ant could  take  a  peremptory  challenge  at  any  time  before  the 
juror  was  sworn. 

1.  Cited  PeopU  y.  Coffman,  24  Cal.  23C;  Stale  ▼.  Ae«<y,  20  lova,  116;  People  y,  SAryver, 

2.  Cited  People  Y.  Honthell,  10  Cftl.  86;  PeopU  ▼.  Martin,  32  Cal.  92. 
9,  CUod  PeopU  y.  Sai^ord,  4Q  C«l.  32. 
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Second. — That  on  the  trial  the  prosecution  called  John 
Buckins  as  a  witness  for  the  purpose,  among  others,  of  proving 
the  circumstances  of  a  difficulty  between  tixe  witness  and  the 
defendant,  and  Gashall  and  Smith,  indicted  with  him  for  the 
murder,  occurring  on  the  same  day,  and  before  the  killing  of 
Richardson,  at  which  difficulty  Eichardson  was  not  present. 
The  evidence  was  objected  to  by  defendant,  but  the  counsel  for 
the  prosecution  having  stated  that  he  expected  to  connect  the 
two  difficulties,  and  to  show  a  conspiracy,  the  Court  overruled 
the  objection,  to  which  the  defendant  excepted. 

The  evidence  of  Huckins  was  in  effect  that  he  and  Bichordson 
were  part  proprietors  of,  and  runners  for,  "the  Opposition 
Stage  Co.,"  and  that  Stonecifer  and  Smith  were  runners  for 
**  the  California  Stage  Co. ,"  and  Cashall  for  the  Maiysville  boats. 
That  on  the  same  day  and  before  Eichardson  was  killed,  witness 
had  a  difficulty  with  Stonecifer,  Cashall  and  Smith,  about  the 
stage  companies,  on  the  levee,  in  Sacramento  City,  while  on- 
gaged  in  "running"  for  his  line,  in  which  witness  was  attemj)ted 
to  be  driven  from  the  levee  under  reiterated  threats,  and  ^ally 
knocked  down  and  beaten  by  Smith  with  a  pistol  handed  to  him 
by  Stonecifer;  that  as  soon  as  witness  got  away,  he  went  to  the 
Merchants'  Hotel,-  where  he  found  iSchardson,  whom  he  re- 
quested to  find  a  policeman  to  arrest  the  defendants.  Aftpr  the 
evidence  was  concluded,  defendant  moved  ^to  strike  out  the  evi- 
dence as  irrelevant,  and  so  to  charge  the  jury,  which  the  Courli 
refused  to. do,  and  defendant  excepted.  The  Court  charged  the 
juiy  to  disregard  the  testimony  of  Huckins,  relative  to  the  dif- 
ficulty between  him  and  Stonecifer,  Smith,  and  Cashall,  unless 
they  believed  that  the  evidence  connected  that  difficulty  with 
the  one  in  which  Eichardson  was  killed.  The  testimony  of 
other  witnesses  established  the  fact  that  Eichardson  went  to  the 
levee,  when  Smith  went  up  to  him  and  asked  him  what  ho  was 
doing  there,  at  the  same  time  using  abusive  epithets,  shoving 
against  him,  and  treading  on  his  toes;  that  Eichardson  told 
hun  several  times  to  keep  away,  and  at  last  picked  up  a  piece 
of  board  and  knocked  Smith  down;  whereupon  Stonecifer 
jumped  upon  Eichardson  and  stabbed  him  two  or  three  times 
with  a  kmie,  Cashall  at  the  same  time  jumping  upon  Eichard- 
son; that  Eichardson  shook  them  off  and  pursued  Stonecifer 
into  a  bar-room,  striking  at  him  with  the  board  in  hislmnd;  that 
Stonecifer  turned  in  the  far  end  of  the  bar-room  and  struck 
Eichardson  once  again  with  his  knife;  the  testimony  of  the  sur- 
geons attending  Eichardson,  and  making  the  post  mortem  ex- 
amination shows  that  he  received  four  wounds,  and  that  his 

death  was  caused  by  one  or  more  of  them. 
[407]  *The  third  assignment  of  error  is  the  re£usal  of  the 
Court  to  charge  the  jury,  as  set  forth  in  the  opinion  of 
the  Court,  in  which  also  appear  the  facts  relative  to  the  other 
assignments  of  error  as  to  the  competency  of  the  juror.  Palmer, 
as  a  resident  of  the  county.  Palmer  stated  that  he  was  an  ac- 
quaintance of  the  defendant.    He  was  accepted  by  both  the 
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pToseeution  and  defense  as  a  juror,  upon  his  statement  on  his 
ivoir  dire. 

Jas,  H,  Hardy y  for  Appellant. 

The  District  Court  erred  in  refusing  the  defendant  the  priv- 
ilege of  challenging  the  juror,  Enox,  for  causey  inasmuch  as 
defendant  retained  3ie  right  to  challenge  at  any  time,  and  never 
having  interposed  one  challenge,  he  had  waived  no  right  by 
passing  the  juror  to  the  prosecution.  (See  Compiled  Laws,  p. 
465,  sec.  341;  also,  p.  468,  sec.  860.) 

The  fact  that  the  defendant  had  the  privilege  to  interpose, 
and  in  fact  did  interpose,  a  peremptory  challenge  to  the  juror, 
did  not  ciure  the  error.  Because  by  being  compelled  to  exer- 
cise the  privilege  in  that  instance,  he  may,  from  fear  of  ex- 
hausting his  challenges,  have  accepted  some  juror  whom  he 
would  otherwise  have  challenged.  {lAihgow  v.  Commonwealth^ 
2  Virg.  case  292.) 

The  Court  erred  in  admitting  the  testimony  of  HucMns  con- 
cerning the  first  fight,  when  Bichardson  was  not  present.  The 
proposal  of  the  prosecution  to  connect  the  two  difficulties  did 
not  authorize  the  admission  of  the  testimony. 

The  Court  should  have  stricken  the  evidence  of  HucMns  out, 
and  have  instructed  the  jm^  to  disregard  the  evidence. 

The  Court  should  have  given  the  instruction  asked  for. 

If  the  defendant  had  reason  to  believe,  and  really  did  believe, 
that  he  was  in  imminent  danger  of  losing  his  life,  or  incurring 
serious  bodily  harm,  and  really,  in  ^ood  faith,  acting  under 
that  belief,  killed  Richardson,  he  was  justified.  If  this  is  not 
law,  it  would  be  difficult  to  fonn  an  idea  of  what  would  be  a 
justifiable  homicide.  Any  other  doctrine  would  subvert  the 
principles  of  self  defense.  (Wharton's  Am.  Cr.  Law,  pp.  395, 
896;  2  Archbold's  Cr.  Pr.  and  PL,  pp.  224,  226;  Self  ridge's 
Trial,  p.  160;  1  l&ussell  on  Crimes,  pp.  485,  699;  The  People  v. 
Shorter,  2  Comstock,  193.) 

If  the  jury  have  a  reasonable  doubt  whether  the  killing  was 
in  the  heat  of  passion,  created  by  a  provocation  supposed  to  be 
sufficient  to  create  an  irresa&tible  passion  in  a  reasonable  person, 
or  in  defense  of  his  life  or  person,  they  should  acquit. 

A  reasonable  doubt  is  that  mon&l  uncertainty  which  leaves  the 
mind  of  a  jtlror  in  that  state,  that  he  cannot  say  to  a  common 
certainty,  upon  a  review  of  aJl  the  facts,  that  the  defendant  is 
or  Is  not  guilty.    (Wharton's  Am.  Cr.  Law;  Starkie  on  Ev.) 

The  juror,  iJ.  C.  Palmer,  was  not  an  elector  of  the  county, 
and  therefore  should  not  have  sat  on  the  jury,  and  his  being  on 
the  jury  rendeis  the  verdiet  a  nullity.  {The  People  v.  March, 
C  Cal.  Bep.) 

Tweedy  v.  Brush,  Kirby,  18;  Irvin  v.  Kean,  S.  &  B.  14, 
p.  292;   *The  State  v.  Baboock,  1  Conn.  401;  Boost  v.    [408] 
Jkeker,  6  Johnson,  832;  iHckson  v.  Bichards,  7  Howard, 
Miss.;  Dowlin  v.  The  State,  6  3.  &  M.  664;  Guykowski  v.  The 
People,  1  Scammon,  476 ;  SeUera  v.  The  Peop^,  3  Scammon, 
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412 ;  Cain  y.  Cainy  1  B.  Monroe,  213;  Day's  Case,  8  Gratton^l 
629;  Hogshead  v.  The  State,  6  Humph.  69;  IlirU  Eiver  S.  ^.j 
Co,  V.  Foster,  1  Georgia,  194;  Munroe  v.  2%e  /^^o^,  5  Georgia, , 
86;  27ie  State  v.  iSu«on,  4  Gill,  494;  Venwan  y.  Harwood,  1  Gil- 
man,  669;  Baxter  v.  Uie  People,  3  Gilman,  368;  Bumck  v.  T/ie 
Stote,  3  Ohio,  198;  Wade  y.  2%c  Stale,  12  Geo.  26.) 

It  is  a  conceded  proposition  that  a  parly  cannot  waive  a  juijj 
trial. 

*'  A  }\xrf'  is  a  technical  term,  and  there  is  in  criminal  cases] 
but  one  number  for  a  juxy,  and  the  jurors  must  all  be  qualiQed^j 

F[>ote,  Sanders  and  Ferguson,  for  Appellant* 

Wm.  T.  Wallace,  Attorney-General,  for  the  State. 

**A11  challenges  to  an  individual  juror,  except  peremptory  1 
challenges  must  be  taken,  first,  by  the  defendant,  and  then  byj 
the  people,"  etc.     (Sec.  369,  p.  468,  Compiled  Listws.) 

The  District  Attorney  accepted  of  the  juror.  The  prisoner  j 
then  proposed  to  examine  the  juror  further. 

The  statute  means  that  if  he  desire  to  challenge  for  cause>  he  j 
must  do  so  before  the  State  has  an  opportunity  of  doing  so. 

When  it  was  proposed  to  examine  John  Huckins,  the  District  ■ 
Attorney  stated  to  the  Court  that  he  expected  to  connect  the  two 
difi&culties  and  show  a  conspiracy.     This  was  certainly  proper. 

It  is  objected  that  one  of  the  jurors  who  sat  on  the  trial,  to 
wit,  U.  C.  Palmer,  was  not  a  citizen  of  the  county,  or  a  lawfully- 
qualified  juror,  he  having  resided  only  fifteen  days  in  the  county, 
when  he  was  sworn  as  a  juror. 

The  affidavits  offered  are  loose  affidavits;  they  are  not  em-^ 
bodied  in  a  statement  nor  bill  of  exceptions,  nor  is  there  any-< 
thing  to  show  that  they  were  read»  or  offered  to  be  read,  to  the^ 
Court  below. 

The  appellant  ought  to  be  responsible  for  all  uncertainty  and! 
omission  in  his  bill  of  exceptions,  etc.  {Bogers  v.  Sail,  3  Scam-^ 
mon,  p.  6.) 

But  the  bill  of  exceptions  proceeds:  ^*  The  said  juror,  U.  C.j 
Palmer,  further  stated  on  his  examination  that  he  resided  and 
worked  two  weeks  in  Sacramento  city  before  his  departure  for 
New  York,  and  also  worked  in  Sacramento  city  from  the  time 
of  his  arrival  to  the  time  of  trial,  and  that  he  considered  this  his 
home," 

He  was  thus  an  actual  resident  of  Sacramento  fourteen  days 
before  his  visit  to  New  York,  and  fourteen  days  after  his  return, 
and  before  the  trial,  making  twenty-eight  days  actual  residence, 
in  Sacramento,  with  months  of  constructive  residence. 

But  if  it  were  otherwise,  and  if  a  want  of  technical  qual- 
ification, such  as  this  were  allowable  as  a  ground  of  reversal,  it 
ought,  at  least,  to  appear  either,  first,  that  the  prisoner  made  a 
challenge  whi<ui  was  overruled';  or,  second,  that  he  was 
[409J   ignorant  of  the  fact  which  would  ^have  been  ground  for 
challenge  for  cause^  if  he  ha4  known  it;  otherwise  thOi 
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Srisoner  will  trifle  with  the  Court  and  speculate  upon  the  ver- 
ict. 

Take  the  case  at  bar.  No  affidavit  of  the  prisoner  or  of  any 
person  whomsoever  is  produced  to  show  that  at  the  time  he  ae- 
cepte.d  Palmer  as  a  juror,  he  was  unaware  of  the  fact  (if  it  be  a 
fact)  that  he  was  a  resident  of  Sierra  County.  Palmer  (the 
juror)  swore  that  he  was  an  aoqtiaintance  of  prisoner.  The  pre- 
sumption may  be  fairly  indulged  that  the  prisoner  did  know 
the  fact.  He  has  been  tried  and  conyicted,  and  now  asks  this 
Court  to  give  him  another  chance  of  escape,  because,  in  accept- 
ing hi^  friend  and  acquaintance  from  Sierra  County,  he  waived 
a  substantial  right,  which  the  Court  will  not,  in  tender  mercy, 
allow  him  to  do. 

For  authority  to  sustain  this  view,  see  2  Blackford,  114;  2 
Bay,  153,  154;  17  Johnson,  133;  6  Greenleaf,  307;  4  Dallas, 
353;  11  Pickering,  275;  3  Stewart,  454,  and  475;  1  Tyler,  150; 
2McCord,  12;  6  Missouri,  426;  3  A.  K.  Marshall,  330;  1  Bin- 
ney,  27;  4  Bibb,  272;  4  Littel,  118;  4  Bam.  &  Aid.  430;  8 
Bam.  &  Cress.  417;  1  Pickering,  43;  14  Mass.  205;  3  Green- 
leaf,  215;  9  Pick.  572;- 12  East.  230;  6  Sergt.  &  Bawle,395;  9 
Mass.  107;  7  Cranch,  290;  7  Watts  &  Sergt,  415;  13  Wendell, 
351;  1  Scammon,  p.  130,  Wtckersham  v.  l^he  People. 

A  perusal  of  the  record  will  show  that  the  charge  of  the 
Court  covered  the  whole  case,  and  was  correct. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRRAT.  Mr.  Justice  Hexdenfeldt  and  Mr.  Justice  Tbbbt  con* 
curred. 

The  prisoiier  was  convicted  of  the  crime  of  murder. 

The  iirst  error  assigned  by  the  appellant  is  the  refusal  of  the 
Court  below  to  allow  him  to  re-eiumiine  the  juror  Knox,  after 
be  had  been  called  and  examined,  first  by  the  prisoner,  and 
afterwards  by  the  State. 

The  appellant  contends  that,  by  this  ruling,  he  was  forced  to 
a  peremptory  challenge,  when,  if  he  had  been  allowed  to  ex- 
amine hmi  further,  he  might  have  been  excluded  for  cause.  The 
juror  had  already  stated  that  he  had  formed  and  expressed  an 
luiqualified  opinion  as  to  the  guilt  or  innocence  of  the  prisoner, 
and  if  the  defense  had  wished,  they  might  have  examined  him 
further,  or  have  challenged  him  for  cause.  The  order  in  which 
challenge  shall  be  taken  is  pointed  out  by  the  359th  section 
of  the  Criminal  Practice  Act,  and  the  proceeding  in  this  case 
seems  to  have  been  in  conformity  thereto.  Even  if  such  were 
not  the  case,  the  Court  below  must,  of  necessity,  be  vested  with 
a  reasonable  discretion  in  determining  the  preliminaries  of  a 
criminal  trial,  and  there  is  no  evidence  before  us  of  an  abuse  of 
discretion. 

The  second  error  assigned,  is  the  admission  of  the  testimony 
of  Huckins  concerning  the  first  fight,  at  which  deceased  was  not 
present;  this  testimony  was  introduced  to  show  a  conspiracy 
upon  the  part  of  the  prisoner  and  others  against  the  deceased 
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and  others,  and  to  connect  the  two  difficulties  together. 
r4101  An  examination  of  the  testimony  of  *Huckin8,  taken  in 
connection  with  the  evidence  of  the  principal  witness  for 
the  prosecution,  would  justify  the  inference  that  the  prisoner, 
together  with  Smitii  and  CashaU,  had  conspired  to  drive 
Kichftrdson  and  Huckins  from  the  levee  and  that  their  acts, 
from  the  whipping  of  Huckins  down  to  the  kiUing  of  Richard- 
son  were  a  continuatian  of  the  same  unlawful  design.  If  the 
Court  below  believed  these  unlawful  acts  were  connected,  it  was 
its  duty  to  allow  the  testimony  to  go  to  the  jury  subject  to  their 
decision;  if,  however,  there  was  no  testimony,  or  not  sufficient, 
in  the  mind  of  the  Court,  to  establish  a  connection,  then  the 
evidences  should  have  been  excluded.  ^  •  ^  ^,  _,  ^  _.  _  , 
In  this  view  of  ihe  case,  it  is  apparent  that  the  Court  did  not 
refer  to  the  admissibility  of  the  evidence,  but  only  to  its  suf- 
ficiency to  estabUsh  the  fact  to  the  jury. 

The  next  error  assigned,  is  the  refusal  of  Uie  Court  to  charge 
the  iury  •    **  let.  That  if  the  defendant  had  reason  to  believe, 
and  did  really  beUeve  that  he  was  in  imminent  danger  of  losing 
his  life  or  incurring  serious  bodily  harm,  and  really  in  good 
faith  acting  under  that  belief ,  killed  Bichardson  he  was  just- 
ified     And  2d,  If  the  jury  have  a  reasonable  doubt  whether 
the  killing  was  in  the  heat  of  passion,  created  by  a  provocation 
suT^TDOsed  to  be  sufficient  to  create  an  irresistible  passion  m  a 
reasonable  person,  or  in  defense  of  his  life  or  person    they 
should  acquit."    Both  these  instructions  were  properly  refused. 
-  The  first  is  bad,  because  it  assumes  ihat  the  prisoner  was  no- 
wise in  fault,  and  has  no  reference  to  the  circumstances  which 
induced  the  beUef  of  imminent  danger.    It  wiil  not  do  to  say 
that  a  party  may  commence  an  affray,  and,  when  he  is  about  to 
suffer  the  penalty  of  his  temerity,  he  may  take  the  bfe  of  his  ad- 
versary to  avert  the  danger  that  threatens  him;  or  that  his 
cowardlv  fears  of  danger,  if  really  entertamed,  wotJd  justify 
him  in  taking  the  life  of  another/without  regard  to  the  circum- 
stances which  excited  those  fears.    The  circumstances  must  be 
such  as  would  excite  reasonable  apprehensions  on  the  part  of 
men  of  ordinary  judgment  and  prudence     ^e  second  instruc- 
tion is  bad,  because,  the  killing  being  admitted,  the  presump- 
tion of  ffuilt  arises,  and  the  anv^  is  laid  upon  the  prisoner  of 
disnrovinj?  the  guilt;  this  cannot  be  done  by  raising  a  doubt  m 
the  minds  of  the  jury,  but  by  establishing  the  fact  by  prepon- 
derating  proof .    {See  The  PeopU  y,  Milgate,  5  Cal.  121 ,) 

Tlie  uext  error  assigned,  is  as  to  the  competency  of  the  juror, 
U  C  Palmer.  So  far  as  we  are  able  to  judge  from  the  answers 
of  the  iuror  (touching  his  citizenship),  as  set  forth  m  the  Bill  of 
Exceptions,  we  areof  opinion  that  lie  was  a  competent  juror. 
In  the  first  place,  he  swears  that  he  was  a  citizen  of  the  btate 
rwhichfact  18  not  disputed),  as  such  a  residence  of  fourteen 
davs  in  Sacramento  County,  and  an  absence  of  several  months 
from  the  State  with  the  intention  to  return  to  Sacramento  City 
as  his  home,  together  with  the  fact  that  he  did  return  and  had 
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resided  in  this  cifcj  from  the  time  of  his  return  up  to  the  time 
of  trial,  although  such  residence  was  for  the  brief  period  of 
fourteen  or  fifteen  days,  is  sufficient  to  constitute  him  a  resident 
of  the  county.  If  he  had  resided  but  one  day  with  the 
bona  fide  intention  of  making  *the  county  his  home,  and  [411] 
then  left  with  the  animus  revertendi,  and  actually  did  re- 
turn, his  residence  would  have  dated  from  the  day  of  his  first 
settlement  or  arrival  in  the  county,  and  not  from  the  date  of  his 
,  return. 

The  language  of  the  juror  may  be  somewhat  obscure,  but  we 
ore  bound  to  receive  tne  construction  adopted  by  the  Court 
below,  unless  it  is  shown  to  our  satisfaction,  by  the  appellant, 
that  he  was  incompetent.  It  is  contended,  however,  &at  the 
incompetency  of  the  juror  is  clearly  established  by  the  affidavit 
produced  on  the  motion  for  new  trial. 

The  difficulty  of  this  position  arises  from  the  fact  that  these 
affidavits  are  not  embodied  in  a  bill  of  exceptions,  so  as  to 
show  that  the  Court  below  ever  passed  upon  them,  and  there- 
fore we  are  precluded  from  examining  them,  as  we  have 
repeatedly  decided  before.  For  aught  we  can  discover  from 
the  record,  the  Court  may  never  have  seen  them,  or  if  it  did, 
may  have  disregarded  them  for  some  sufficient  reason  not  made 
apparent  to  us. 

This  disposes  of  the  prisoner's  case;  but  on  the  argument  of 
this  cause,  our  attention  was  drawn  to  a  former  decision  of  thia 
Court,  in  the  case  of  the  People  v.  March,  post  543,  in  which 
the  doctrine  was  held,  that  a  party  on  trial,  charged  with  a 
capital  oiTense,  could  not  waive  an  objection  to  the  incompetency 
of  a  juror,  even  if  the  fact  were  personally  known  to  him. 
That  decision  was  made  without  any  argument  upon  the  points, 
and  upon  examination,  does  not  appear  to  be  supported  by  the 
authorities. 

The  argument  in  the  case  of  March  proceeded  on  the  ground 
that,  in  case  the  disqualification  of  the  juror  was  unknown  to 
the  prisoner,  by  accepting  him  he  waived,  by  implication,  the 
disquahfication,  and  that  there  is  no  difference  between  an  im- 
plied and  an  express  waiver. 

The  error  in  this  argument  consisted  in  assuming  that  the 
failure  to  challenge  the  juror  was  an  implied  waiver  or  assent  on 
the  part  of  the  prisoner,  when,  in  fact,  no  implication  arises 
whatever  from  it. 

Upon  a  full  examination  of  all  the  authorities,  we  are  satisfied 
that  a  party  who  accepts  a  juror,  knowing  him  to  be  disqual- 
ified, is  estopped  from  afterwards  availing  himself  of  such  dis- 
qualification. 

In  every  case  that  we  have  examined,  in  which  a  new  trial  has 
been  granted  on  this  ground,  it  has  been  shown  that  the  prisoner 
was  ignorant  of  the  objection  to  the  juror,  and  in  several  cases 
it  has  been  held,  that  unless  it  appear  to  the  Court  that  the 
prisoner  really  was  ignorant  of  the  juror's  disqualification,  the 
verdict  will  not  be  aet  aside.    In  fact,  on  a  more  careful  exami*; 
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nation  of  ihe  subject,  it  will  be  manifest  that  any  other  rule 
would  be  entirely  destructive  of  the  whole  administration  of 
criminal  jurisprudeQce,  and  that  no  conviction  could  ever  be  o1> 
tained  where  the  accused  had  either  wealth  or  friends. 

In  conclusion  we  would  remark  that  we  are  happy  that  so 
early  an  opportunity  has  presented  itself  for  correcting  our 
former  decision,  particularly  as  the  question  is  not  necessar- 
ily involved  in  this  case,  having  already  shown  that  the  affidavit 
oik  which  the  prisoner  relies  to  establish  the  incompetency  of  the 

juror,  are  not  properly  before  us. 
[412]       ^Judgment  affirmed,  and  the  Court  below  directed  to 

fix  a  day  to  cany  ihe  sentenoeinto  execution. 


FALENEB  et  al.  v,  FOLSOM'S  EXECTJTOBS. 

^  MoBTOAQE  Claim  against  Estate  of  Deceased. — A  mortgage  debt,  due  by 
the  estate  of  a  deceased  perBon,  stands  in  the  same  position  as  any  other 
debt,  and  its  allowance  by  the  executor  and  Probate  Judge  gives  to  the 
claim  ail  the  virtties  and  properties  whlph  a  judgment  against  executors 
can  have  under  our  system. 

FoBECLosuBB  AGAINST  EsTATS. — ^Thcro  bcixiff  no  necessity  for  a  foreclosure 
suit  against  an  estate,  where  the  claim  has  been  aUowed,  and  the  policy 
of  the  law  being  against  burdening  an  estate  with  unnecessary  costs, 
such  a  bill  will  not  Us. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District. 

The  plaintiffs  filed  their  bill  against  the  executors  of  Joseph 
li.  Folsom,  deceased,  to  foreclose  a  mortgage  made  by  Folsom 
in  his  lifetime.  The  bill  avers  that  the  claim  had  been  pre- 
sented to  the  executors,  and  had  been  allowed  by  them  and  by 
the  Probate  Judge.  The  defendants  demurred  to  the  bill.  The 
demurrer  was  overruled,  and  no  answer  being  filed  by  the  de* 
fendants,  the  case  was  referred  to  a  referee  to  compute  the 
amount  due,  and  take  proof  of  the  facts  averred  in  the  com- 
plaint. Upon  the  repoili  of  the  referee,  a  judgment  and  decree 
of  foreclosure  were  entered,  as  prayed  for  in  the  complaint, 
Defendants  appealed. 

Frederick  BiUingSy  for  Appellants. 

Edge  db  TFi2san,  for  Bespondents. 

No  briefs  on  file. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court.' 
Mr.  Chief  Justice  Mubeat  and  Mr.  Justice  Terby  concurred. 

This  case  differs  from  that  of  EUissen  v.  EaUeck,  ante,  386;  in 
that  the  claim  of  the  complainants  was  duly  presented  to  the 
executors,  and  duly  allowed  by  them  and  by  the  Probate  Judge. 
This  gave  to  the  claim  all  the  virtues  and  properties  which  a 

1.  Disapproved  FaUon  r.  Butler,  21  Cal.  29;  WillU  ▼.  F^ley,  il  Cal.  499.    These  latter 
ouM  M  to  the  meaning  of  Mm  wnd  "  claim/'  doabted.    Eim  y .  PoMmwu,  27  Cal.  861. 
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judgment  against  execntors  can  havB  under  our  Bystem.  Thia 
IS  apparent  from  the  language  of  Sec.  140  of  the  Act  to  regu- 
late the  settlement  of  estatea^  which  provides  that  the  effect  of 
a  judgment  against  an  executor,  ^.^  shall  be  only  to  establish 
the  claim  in  the  same  manner  as  if  it  had  been  allowed  by  the 
executor  and  the  Probate  Judge,  etc. 

There  was,  then,  no  necessity  for  this  suit,  and  the  judgment 
rendered  can  give  the  complainants  no  greater  rights  nor  better 
security  than  they  had  beiore. 

The  policy  of  the  law  against  burdening  an  estate  with 
unnecesaaiy  *cost8,is  fully  considered  in  the  opinion  de-   [413] 
livered  in  the  case  of  EUissen  v.  HaUeck, 

The  judgment  iB  reversed,  and  the  bill  dismissed. 


GBASS  VALLEY  QUARTZ  MININa  COMPANY  v.  STACK^ 

HOUSE  ET  AL. 

PiiXADnro,  Brtaxnia  Oitt. — ^It  is  error  to  refuse  to  allow  a  plaintiff  to  strilte 
out  a  claim  for  damages,  withtet  regard  to  the  purpose  which  may  in- 
flaence  him. 

Idem. — This  is  a  priTilege  which  is  never  denied}  whether  the  question  be 
one  of  jurisdiction  or  otherwise. 

^  TssTiMONT  OF  L088  OF  Ikstbumknt.— The  rule  is  well  settled  that  a  party- 
has  a  right  to  testify  on  his  own  behalf  to  prove  the  loss  of  original 
documents,  as  a  predicate  for  the  inteoduetion  of  secondary  evidence  to 
prove  their  contents. 

Appeal  from  the  County  Court  of  the  County  of  Nevada. 

This  was  an  action  instituted  before  a  justice  of  the  peace  for 
the  recoveiy  of  a  mining  claim,  and  for  $500  damages.  The 
defendants  recovered  judgment  and  plaintiff  appealed  to  the 
County  Court.  On  the  case  being  called  for  trial  in  that 
Court,  the  plaintiff  moved  to  be  allowed  to  amend  his  com- 
plaint by  striking  out  the  prayer  for  damages.  This  motion, 
being  opposed  on  the  part  of  defendants,  was  overruled  by  the 
CourL 

On  the  trial,  the  plaintiff  offered  to  call  W.  C.  Crosaette  as  a 
witness,  to  prove  the  loss  of  the  record  of  the  mining  laws  of 
^  1851  of  the  district  in  which  the  claim  in  dispute  was  situated. 
The  defendant  objected  to  the  introduction  of  the  witness  for 
that  purpose,  on  the  ground  that  he  was  a  large  stockholder  in 
the  corporation  plaintiff,  which  was  admitted  to  be  the  fact. 
The  Court  below  sustained  the  objection,  and  refused  to  allow 
the  examination  of  the  witness.  The  plaintiff  then  offered  to 
call  Crossette  to  prove  a  certain  book  of  records  of  the  mining 
claims  of  the  locality,  accompanied  by  an  affidavit  of  Crossette 
that  he  was  the  only  person  who  could  prove  the  same,  which 
was  also  refused  by  the  Court. 

A  judgment  of  nonsuit  was  entered  on  motion  of  defendants, 
in  the  Court  below,  and  plaintiff  appealed. 

1.  Glt«d  Baffle^  v.  fatOR,  10  Oal.  148. 
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Edwards  db  English^  for  Appellant. 

I.  The  Court  erred  in  refusing  the  plaintiffs  prayer  to  strike 
out  or  abandon  the  claim  for  damages.  No  objection  to  the 
jurisdiction  had  previously  been  interposed.  It  will  be  con- 
ceded that  the  Court  had  jurisdiction  to  determine  the  righi  to 
the  claims.  The  damages  were  a  distinct,  substantive  demand, 
of  which'  the  Court  had  not  jurisdiction,  but  which  it  was  the 
right  of  the  plaintiff  to  abandon  at  pleasure.  {Van  EUen  <& 
Steele  v.  Jilson  et  aZ.,  Jan.  Term,  p.  185().) 

n.  The  witness  offered,  although  a  stockholder  in  the 
[414]    company,  was  *competent  to  prove  the  loss  of  the  origi- 
nal papers,  and  prepare  for  the  admission  of  secondary 
evidence.    He  was  admissible  of  necessity. 

Dunn  &  Merediihy  for  Respondent. 

1.  It  was  too  late,  after  the  case  was  called  for  hearing  and 
lapse  of  time,  for  appellants  to  amend  the  ad  damnum.  The 
amendment  could  not  have  changed  or  altered  the  final  deter- 
mination of  the  suit  or  nonsuit;  no  injury  resulted  to  the  appel- 
lants from  that  cause,  and  they  wo#ld  not  of  course  be  entitled 
to  redress.  Again,  no  amendment  by  striking  out,  could  con- 
fer jurisdiction.  {Chew  et  al.  v.  WUliama  et  al.;  Supreme  Court 
Cal.  R.  Jan.  Term,  1856.) 

2.  Crossette,  although  a  competent  witness  to  prove  the  loss 
ui  books  or  writings  pertinent  to  the  case,  was  not  so  for  any 
other  purpose.  (1  Greenleaf's  Evidence,  Sees.  349,  558;  1 
Peters  R.  591,  596;  Page  v.  Page,  15  Pick.  368,  374,  375;  Jack- 
aoHY,  Frier,  16  Johns.  193;  McCauLey  t.  York  Mining  Co.,  Cal, 
R.  Jan.  Term,  1856.) 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mursat  and  Mr.  Justice  Tebbt  concurred. 

There  are  two  errors,  on  account  of  which  this  case  must  go 
back.  The  first  is  the  refusal  of  the  Court  to  permit  the  plaint- 
iffs to  strike  out  their  claim  for  damages.  I  can  imagine  no 
light  better  established  than  that  of  any  party  to  waive  a  recov- 
eiy  for  damages,  without  regard  to  the  purpose  which  may  in- 
fluence him.  And  it  often  happens  in  Courts  of  record,  even 
after  verdict  and  judgment,  that  a  parir  is  compelled  to  enter  a 
remittitur  of  damages  in  order  to  conform  his  recovery  to  his 
actual  rights;  and  it  is  a  privilege  which  is  certainly  never  de- 
nied, whether  the  question  is  one  of  jurisdiction  or  otherwise. 

In  this  case  particularly,  the  plaintiff  was  right  in  moving  to 
withdraw  his  claim  for  damages,  for  in  Van  E&n  v.  JUson,  ante, 
19,  we  held  that  justices  of  the  peace  had  no  jurisdiction  of 
such  claims,  in  actions  of  this  character,  and  that  case  was  re- 
versed because  the  ground  of  its  dismissal  was  a  prayer  for 
damages  exceeding  the  jurisdiction  of  the  justice,  the  Court 
holding  that  it  shotdd  have  been  stricken  out  or  disregarded, 
and  ought  not  to  have  turned  the  party  out  of  Court. 

2.  The  other  error  consists  in  the  refusal  of  the  Court  to  per- 
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mit  one  of  the  plaintiffs  to  be  introduced  as  a  witness  to  prove 
the  loss  and  destruction  of  certain  mining  rules  and  regulations, 
as  a  predicate  for  the  introduction  of  secondary  evidence  to 
prove  their  contents.  This  is  error  beyond  any  question.  The 
rule  is  well  settled,  and  needs  no  discussion. 
The  judgment  is  reversed,  and  the  cause  remanded. 


♦SUTTEB  V.  COX  et  al.  [415] 

Appeal,  ODJKCTXoini  when  to  be  Taken. — Objections  to  the  form  of  a  com- 
plaint cannot  be  raised  for  the  first  time,  in  the  Supreme  C!ourt. 

Vabiaxce. — Where  a  defendant  is  sned  as  James ,  servioe  was  returned 

upon  John ,  and  judgment  was  entered  against  J. :  Held,  to  be 

error,  unless  there  was  something  in  the  reconl  to  show  that  the  person 
served  was  the  person  sued. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict, County  of  Yuba. 

Action  of  ejectment  and  for  an  injunction  to  stay  waste. 
Judgment  was  entered  in  the  Court  below  for  plaintiff,  on  de- 
fault of  defendants.  One  of  the  defendants  was  sued  as  James 
Cox.  The  return  on  the  eiunmons  shows  service  on  ^John  Cox; 
and  judgment  was  entered  against  J.  Cox.  The  defendants 
moved  on  affidavits,  in  the  Court  below,  to  set  aside  the  deiault, 
which  motion  was  overruled,  and  defendants  appealed. 

LindUy  and  Hatch,  for  Appellants, 
Appellants  contend: . 

1.  That  the  complaint  does  not  show  facts  sufficient  to  sup- 
port the  judgment;  that  it  does  not  show  title  in  fee  in  the 
])Iaintifr,  sufficient  to  support  ejectment;  that  the  plaintiff  does 
not  show  prior  possession  sufficient  to  support  ejectment;  that 
the  defendants  claim  in  severalty  distinct  parcels  of  the  land 
described  in  the  complaint;  for  all  of  which  reasons,  appellants 
hold  that  the  complaint  is  insufficient. 

2.  That  the  judgment  is  erroneous  for  this,  to  wit:  The  com- 
plaint is  against  James  Cox.  The  sheriff  retiims  senice  on 
John  Cox,  and  the  judgment  is  against  J.  Cox,  which  might 
mean  Jeremiah  Cox.  '*  Prima  facie,  two  different  names  must 
be  held  to  signify  two  different  persons."  (McNaUy  v.  MoU,  3 
Cal.  236.) 

[The  argument  of  counsel  upon  the  question  of  error  in  the 
Court  below,  in  refusing  to  set  aside  the  default,  is  omitted,  as 
the  Court  refused  to  consider  the  affidavits  on  which  the  motion 
was  based.] 

Edwards  d  English,  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DE27FELDT.     Mr.  Chief  Justice  Murbat  concurred. 

1.  The  objection  to  the  form  of  the  declaration  comes  too 
late.    It  should  have  been  made  in  the  Court  below. 
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2.  There  is  nothing  to  show  any  error  in  the  refusal  of  the 
District  Court  to  set  aside  the  default.  The  loose  affidavits  re- 
f  erred  to  in  the  ailment  are  no  part  of  the  record. 

8.  One  of  the  defendants  was  sued  by  the  name  of  John  Cox. 
Service  is  returned  upon  James  Cox,  and  the  judgment 
[416]  is  against  J.  Cox.  ^This  is  error,  unless  there  was  some- 
thing in  the  record  to  show  that  the  person  served  was 
the  person  sued. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
as  to  J.  Cox^  but  afi^med  against  the  other  defendants. 


GIBLIN  V.  JORDAN.* 

1  HoMsaTBAB,  Laxb  not  Subjcot  to  BsDiCATioN.^Land  held  hy  a  hnsband 
with  his  wife  and  child,  as  tenants  in  common,  is  not  subject  to  home- 
stead rights  under  the  laws  of  this  8tate. 

iIdcm. — The  parties  in  such  a  case  are  as  much  tenants  in  common  as 
though  they  were  entire  strangers  to  each  other. 

Appeal  from  the  Superior  Court  of  the  city  of  San  Francisco. 

The  agreed  statement  of  the  case  shows  that  the  plaintilT 
obtained  judgment  against  the  defendant,  Michael  Joixian,  on 
which  execution  issued  to  the  sheriff,  who  levied  on  the  interest 
of  the  defendant  in  a  certain  lot  in  the  citj  of  San  Francisco, 
which  had  been  purchased  several  years  before  in  the  names  of 
the  defendant  and  Judith  his  wife,  and  Anna  H.  Jordan,  theii* 
infant  child;  that  about  a  year  before  the  rendition  of  the  judg- 
ment, Michael  Jordan,  had  made  a  deed  of  gift  of  his  interest 
in  the  lot  to  his  wife;  after  the  levy,  and  before  sale,  the  de- 
fendant claimed  the  property  as  a  homestead,  and  the  sherill* 
refusing  to  sell,  the  case  was  made  by  stipulation  as  upon  an 
application  for  an  order  to  direct  the  sneriff  to  sell,  and  a  coun- 
ter application  to  have  the  homestead  set  apart.  It  was  admit- 
ted that  the  defendant  and  his  family  had  resided  on  the  prop- 
erty for  a  long  time  before  the  entry  of  the  judgment. 

The  Court  below  made  an  order  that  the  homestead  be  set 
aside  and  retained  by  the  defendant.     Plaintiff  appealed. 

F.  M.  &  H,  E.  Haight,  for  Appellant. 

This  Court  has  decided  at  the  July  Term,  1855,  in  the  case 
of  Davvi  &  Wolff  V.  Fleiahacker,  that  where  there  was  a  joint 
tenancy,  or  tenancy  in  common,  no  homestead  right  could  exist. 

The  respondent's  counsel  will  perhaps  seek  to  evade  the 
effect  of  the  principle  laid  down  in  Davis  &  Wolff  v.  Fleish' 
acker,  by  the  plea  that  the  three  ar©  all  members  of  one 
family.  But  how  does  that  change  the  principle?  How  long 
^^ill  this  daughter  continue  to  reside  with  her  parents?    For 

^Referred  to  Jordctn  x.  Giblin,  12  Cal.  202. 

1.  Cited  Bishop  v.  Hubbard^  23  Oftl.  917»  EUat  t.  Verdugo,  27  Oal.  420;  Statan  v.  Son,  32 
Cftl.  468;  Wat  v.  Ward,  26  Wia.  681;  Grttmoood  v.  Maddox,  27  Ark.  660. 
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an<^ht  that  appears  she  may  have  a  family  of  her  own  by  the 
time  this  cause  is  finally  decided. 

Had  the  property  been  conyeyed  to  husband  and  wife  alone, 
from  the  peculiar  nature  of  the  estate  created,  there  might  be 
some  ground  for  contending  that  it  would  constitute  an  excep- 
tion, as,  we  suppose,  in  that  case,  a  judgment  against  the  hus- 
band would  be  a  lien  upon  the  whole  property;  but  the  joint 
tenancjjr  in  this  case  diners  in  no  respect  whatever  from  any 
other  joint  tenancy  that  could  be  created  by  deed. 

*  WaUer  d  Dodge^  for  Respondent.  [^17] 

The  property  levied  upon  in  this  case,  as  appears  by 
the  stipulation,  is  vested  m  the  family  of  the  de^ndant,  to  wit: 
Michael  Jordan,  Judith  Jordan  his  wife,  and  AnnaH.  Jordan  (aged 
about  ten  years),  each  one  third,  as  tenants  in  common,  or  joint 
tenants.  The  manifest  intention-  of  the  defendant,  Jordan, 
in  taking  the  conveyance  to  himself,  his  wife  and  daughter,  was 
to  vest  the  property  where  the  homestead  law  would  place  it  in 
case  of  his  own  death  or  insolvency.  And,  in  the  absence  of  all 
evidence  to  the  contrary,  the  presumption  is  that  the  whole  was 
purchased  with  the  funds  of  Michael  Jordan,  the  common  prop- 
erty of  himself  and  wife  acquired  during  coverture. 

A  Court  of  Equity  in  marshaling  the  assets  of  a  deceased 
person,  or  in  disbibuting  his  estate  among  his  c^ditors,  would 
doubtless  hold  this  to  be  the  prox>0rty  of  Michael  Jordan,  not- 
withstanding the  niJced  legal  title  is  vested  in  the  three  persons; 
and  if  it  is  not  exempt  by  law  from  execution,  the  creditors  un- 
doubtedly have  a  right  to  resort  to  this  in  the  absence  of  other 
sufficient  estates  out  of  which  to  pay  the  debts  of  Jordan.  If, 
then,  the  execution  of  creditors  can  reach  the  equitable  estate 
of  Jordan,  however  the  record  title  may  stand  io  satisfy  his 
debts,  will  not  the  law  also  protect  the  homestead  rights  of  the 
family  upon  the  same  just  principle  ? 

It  is  not  a  parallel  case  with  that  of  Davis  do  Wolff  y.  Fleishr- 
acker,  cited  by  plaintiff's  counsel;  and  it  does  not  appear  in 
that  case,  but,  it  application  had  been  made,  the  Court  would 
have  ordered  a  sale  of  the  interest  claimed  as  a  homestead,  and 
given  it  to  the  extent  of  five  thousand  dollars  to  the  debtor  and 
his  family. 

And  first,  in  giving  a  liberal  and  just  construction  to  the 
Homestead  Act,  this  Court  will  look  at  the  object  and  design 
of  the  Legislature  in  passing  the  law;  and  one  of  its  manifest 
leading  features  is  to  protect  a  man  and  his  family  in  the  use 
and  permanent  occupancy  of  a  homestead  of  reasonable  value 
as  a  family  inheritance  from  which  they  could  not  be  driven. 

1.  The  whole  property  belongs  to  Michael  Jordan;  this  is  the 
equitable  and  legal  effect  of  the  purchase  and  conveyances,  as 
respects  all  creditors. 

2.  If  the  conveyances  are  strictiy  regarded  as  evidence  of 
property,  then  Jordan  has  no  interest,  having  conveyed  it  to  his 
wife. 
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2.  There  is  nothing  to  show  any  error  in  the  refusal  of  the 
District  Court  to  set  aside  the  default.  The  loose  affidavits  re- 
ferred to  in  the  ailment  are  no  part  of  the  record. 

3.  One  of  the  defendants  was  sued  by  the  name  of  John  Cox. 

Service  is  returned  upon  James  Cox,  and  the  judgment 
[416]    is  against  J.  Cox.     *This  is  error,  unless  there  was  some- 
thing in  the  record  to  show  that  the  person  served  was 
the  person  sued. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
as  to  J.  Cox^  but  afi^med  against  the  other  defendants. 


GIBLIN  V.  JOEDAN.* 

>  HoMBSTBAB,  Laxd  kot  8ubjxgt  TO  DEDICATION. — Land  held  by  a  hnsband 
with  his  wife  and  child,  as  tenants  in  common,  is  not  subject  to  home- 
stead rights  Tinder  the  laws  of  this  State. 

iIde^i. — The  parties  in  such  a  case  are  as  mnch  tenants  in  common  as 
though  they  were  entire  strangers  to  each  other. 

Appeal  from  the  Superior  Court  of  the  city  of  San  Francisco. 

• 

The  agreed  statement  of  the  case  shows  that  the  plnintilT 
obtained  judgment  against  the  defendant,  Michael  Jonlan,  on 
which  execution  issued  to  the  sheriff,  who  levied  on  the  interest 
of  the  defendant  in  a  certain  lot  in  the  citj  of  San  Francisco, 
which  had  been  purchased  several  years  before  in  the  names  of 
the  defendant  and  Judith  his  wife,  and  Anna  H.  Jordan,  their 
infant  child;  that  about  a  year  before  the  rendition  of  the  judg- 
ment, Michael  Jordan,  had  made  a  deed  of  gift  of  his  interest 
in  the  lot  to  his  wife;  after  the  levy,  and  before  sale,  the  de- 
fendant claimed  the  property  as  a  homestead,  and  the  sheriiT 
refusing  to  sell,  the  case  was  made  by  stipulation  as  upon  an 
application  for  an  order  to  direct  the  sheriff  to  sell,  and  a  coun- 
ter application  to  have  the  homestead  set  apart.  It  was  admit- 
ted that  the  defendant  and  his  family  had  resided  on  the  prop- 
erty for  a  long  time  befoi*e  the  entry  of  the  judgment. 

The  Covirt  below  made  an  order  that  the  homestead  be  set 
aside  and  retained  by  the  defendant.     Plaintiff  appealed. 

F.  M,  &  H.  H.  Eaighi,  for  Appellant. 

This  Court  has  decided  at  the  July  Term,  1855,  in  the  case 
of  Davis  4b  Wolff  y*  Fleishacker,  that  where  there  was  a  joiat 
tenancy,  or  tenancy  in  common,  no  homestead  right  could  exist. 

The  respondent's  counsel  will  perhaps  seek  to  evade  the 
effect  of  me  principle  laid  down  in  JDatns  4b  Wolff  v.  Fleish- 
acker,  by  the  plea  that  the  three  are  all  members  of  one 
family.  But  how  does  that  change  the  principle?  How  long 
^^ill  this  daughter  continue  to  reside  with  her  parents?    For 

^Referred  to  Jordan  x.  Giblin,  12  Cal.  202. 

1.  Cited  BUhop  v.  Hubbard,  QSCalZll,  JSUa*  t.  Verduffo,  27  Osl.  420;  Seaion  Y.  Son,  32 
Cftl.  488;  Wat  v.  Ward,  26  Wis.  681;  Greenwood  v.  Maddox,  27  Ark.  660. 
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au<jht  that  appears  she  may  have  a  family  of  her  own  by  the 
time  this  cause  is  finally  decided. 

Had  the  property  been  conveyed  to  husband  and  wife  alone, 
from  the  peculiar  nature  of  the  estate  created,  there  might  be 
some  ground  for  contending  that  it  would  constitute  an  excep- 
tion, as,  we  suppose,  in  that  case,  a  judgment  against  the  hus- 
band would  be  a  lien  upon  the  whole  property;  but  the  joint 
tenancy  in  this  case  differs  in  no  respect  whatever  from  any 
other  joint  tenancy  that  could  be  created  by  deed. 

*  WaUer  d  Dodge,  for  Respondent.  [^17] 

The  property  levied  upon  in  this  case,  as  appears  by 
the  stipulation,  is  vested  in  the  family  of  the  defendant,  to  wit: 
Michael  Jordan,  Judith  Jordan  his  wife,  and  AnnaH.  Jordan  (aged 
about  ten  years),  each  one  third,  as  tenants  in  common,  or  joint 
tenants.  The  manifest  intention-  of  the  defendant,  Jordan, 
in  taking  the  conveyance  to  himself,  his  wife  and  daughter,  was 
to  vest  the  property  where  the  homestead  law  would  place  it  in 
case  of  his  own  death  or  insolvency.  And,  in  the  absence  of  all 
evidence  to  the  contrary,  the  presumption  is  that  the  whole  was 
purchased  with  the  funds  of  Michael  Jordan,  the  common  prop- 
erty of  himself  and  wife  acquired  during  coverture. 

A  Court  of  Equity  in  marshaling  the  assets  of  a  deceased 
person,  or  in  diskibuting  his  estate  among  his  creditors,  would 
doubtless  hold  this  to  be  th«  property  of  Michael  Jordan,  not- 
withstanding the  niJced  legal  title  is  vested  in  the  three  persons; 
and  if  it  is  not  exempt  by  law  from  execution,  the  creditors  un- 
doubtedly have  a  right  to  resort  to  this  in  the  absence  of  other 
sufficient  estates  out  of  which  to  pay  the  debts  of  Jordan.  If, 
then,  the  execution  of  creditors  can  reach  the  equitable  estate 
of  Jordan,  however  the  record  title  may  stand  to  satisfy  his 
debts,  will  not  the  law  also  protect  the  homestead  rights  of  the 
family  upon  the  same  just  principle  ? 

It  is  not  a  parallel  case  with  that  of  Davis  &  Wolff  v.  Fleish- 
acker,  cited  by  plaintiff's  counsel;  and  it  does  not  appear  in 
that  case,  but,  if  application  had  been  made,  the  Court  would 
have  ordered  a  sale  of  the  interest  claimed  as  a  homestead,  and 
given  it  to  the  extent  of  five  thousand  dollars  to  the  debtor  and 
his  family. 

And  first,  in  giving  a  liberal  and  just  construction  to  the 
Homestead  Act,  this  Court  will  look  at  the  object  and  design 
of  the  Legislature  in  passing  the  law;  and  one  of  its  manifest 
leading  features  is  to  protect  a  man  and  his  family  in  the  use 
and  permanent  occupancy  of  a  homestead  of  reasonable  value 
as  a  family  inheritance  from  which  they  could  not  be  driven. 

1.  The  whole  property  belongs  to  Michael  Jordan;  this  is  the 
equitable  and  legal  effect  of  the  purchase  and  conveyances,  as 
respects  all  creditors. 

2.  If  the  conveyances  are  strictiy  regarded  as  evidence  of 
property,  then  Jordan  has  no  interest,  having  conveyed  it  to  his 
wife. 
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3.  The  defendant,  Jordan,  if  he  has  any  intereBt,  has  a  right 
that  a  sale  be  made,  and  the  sum  of  $5,000  reserved  for  him  in 
lieu  of  homestead. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBRAT.     Mr.  Justice  Heydenfeldt  concurred. 

In  Wolffs  V.  Fleishacher  (5  Cal.  244),  vre  decided  that  land 
held  by  tenants  in  common  veas  not  subject  to  homestead  rights 
under  the  laws  of  this  State* 

In  the  present  case,  the  title  of  the  premises  is  in  the  hus- 
band, his  wife  and  child,  and  inasmuch  as  the  husband 
[418]  is  the  head  of  the  family,  '*'and  his  daughter  entitled  to 
claim  protection  and  maintenance  from  him,  it  is  con- 
tended that  this  case  does  not  fall  within  the  rule  established. 

We  are  at  a  loss  to  find  a  distinction.  The  defendants  are  as 
much  tenants  in  common  as  though  they  were  entire  strangers 
to  each  other,  and  the  estate  of  the  vnf e  and  child  cannot  be 
impressed  vdth  the  character  of  a  homestead,  simply  because 
they  have  resided  upon  the  premises. 

This  case  may  be  a  hard  one;  but  it  forms  no  reason  why  the 
former  decision  should  be  disregarded. 

The  frequent  instances  in  which  Courts  have  relaxed  rules  to 
avoid  the  consequences  of  cases  like  this,  have  done  more  to 
confuse  and  complicate  the  law,  and  destroy  its  beauty  and 
symmetry,  than  all  other  causes  put  together. 

A  rule  once  established  and  firmly  adhered  to,  may  work 
apparent  hardship  in  a  few  cases,  but  in  the  final  end  will 
prove  more  beneficial  than  if  constantly  deviated  from. 

Judgment  reversed. 

PYATT  V.  BEOCKMAN. 

Pbobate. — ^DiBTBXBDiioN  07  EsTATB.^Tho  Probato  Court  has  no  power  ta 
direct  that  the  portion  of  an  estate  of  an  intestate,  originally  allotted  to 
one  of  heirs  at  law,  a  non-resident,  shall  be  distributed  among  the 
other  heirs,  if  the  non-resident  heir  shall  faU  to  appear  and  claim  it 
within  a  year. 

Idsu. — ^The  money  should  be  paid  into  the  State  Treasury,  where  it  must 
remain  until  claimed  by  the  owner,  or  in  case  of  his  death,  by  his  rep- 
resentatives. 

Appeal  from  the  Probate  Court  of  Sonoma  County. 

This  was  an  application  by  Artemesia  Pyatt  and  others,  heirs 
at  law  of  Hiram  Smith,  deceased,  in  the  Court  below,  for  an 
order  on  Israel  Brockman,  to  show  cause  why  he  should  not  pay 
over  to  the  petitioners  the  sum  of  $3,552  29,  placed  in  his  hands 
by  the  Court  a  year  before,  to  keep  safely  for  Hiram  Smith,  Jr., 
a  non-resident  minor  heir  at  law  of  the  intestate,  that  being  his 
share  of  the  estate,  under  an  order  providing  that,  if  the  said 
Hiram  Smith,  Jr.,  did  not  appear  and  claim  it  within  one  year, 
then  that  Brockman  was  to. pay  the  money  equally  among  the 
other  heirs  of  the  intestate.    On  the  return  of  the  rule,  it  was 
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made  absolute,  Brockman  not  appearing;  and  Brockman  was 
ordered  to  distribute  the  money  in  his  hands  equally  among  the 
petitioners;  it  appearing  that  Hiram  Smith,  Jr.,  had  not  ap- 
peared or  claimed  the  money.    Brockman  appealed. 

X.  Sanders,  Jr.,  for  Appellant. 

I.  The  Probate  Court  erred  in  proceeding  by  default  against 
the  appellant,  and  for  want  of  proper  parties. 

n.  The  notice  of  respondent,  that  he  would  apply  for 
a  rule  to  show  *cause,  is  not  of  itself  a  rule,  and  none   [419] 
was  served  on  appellant,  and  he  was  not  in  default. 

m.  There  is  no  showing  that  Hiram  Smith,  Jr.,  had  aban- 
doned his  claim,  that  he  was  of  age,  or  that  he  was  dead,  or  if 
dead,  who  were  his  heirs. 

ThoTnas  <k  Hempstead,  for  Respondent. 

Mr.  Justice  Hetdekfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubbay  concurred. 

This  is  a  proceeding  which  is  totally  unauthorized,  and  the 
petitioners  have  no  right  whatever  to  the  fund  they  seek.  It  is 
the  monej^-  of  Hiram  Smith,  Jr.,  and  must  remain  his  until  he 
dies,  or  disposes  of  it.  The  duty  of  Brockman  is  to  pay  it  into 
the  State  Treasury,  where  it  must  remain  until  the  owner  comes 
to  reclaim  it,  or  in  case  of  his  death,  it  is  claimed  by  his  repre- 
sentatives. 

The  order  of  the  Probate  Court  is  reversed. 


BICHABDS  V.  MoMTTiTiAN  et  al. 

iConTissioN  07  JuDOHXKT,  Yazjditt  of; — In  a  oonfeBsioii  of  judgment,  the 
omission  to  fully  comply  with  the  statute  to  set  forth  explicitly  the 
facts  and  circumstances  npon  which  the  debt  was  inoarred,  does  not 
iptto  fctcto  make  the  judgment  Toid;  it  merely  throws  the  burden  of 
proof  on  the  jnd^ent-creditor,  if  his  judgment  is  contested  by  other 
creditors,  of  proving  that  his  judgment  was  fair  and  not  fraudulent. 

I2>BM. — But  such  a  failure  to  make  all  the  disclosures  required  by  the  statute, 
is  prima  fade  eyidence  of  fraud. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District. 

The  plaintiff,  a  judgment-creditor  of  Andrew  Bandall,  filed 
his  bill  in  equity  against  Bandall  and  Robert  McMillan,  pray- 
ing for  an  injunction  restraining  the  latter  from  all  proceedings 
under  a  judgment  confessed  by  Bandall  in  favor  of  McMillan. 
The  Court  below  granted  an  order  to  show  cause,  but  on  its 
return  denied  the  injunction.  The  defendant,  McMillan,  filed 
an  answer,  averring  that  the  judgment  was  confessed  in  his 
favor  by  Bandall  upon  an  actual  bona  fide  debt.  The  Court  be- 
low entered  judgment  for  defendant,  dismissing  plaintiff's  bill. 
Plaintiff  appealed. 

1.  Approved  Cordier  y.  Schlosi,  12  Gal.  147;  8.  0. 18  041.  680;  dted  Wxleoxson  y.  Bwton, 
27  Gal.  235;  Lee  y.  Figg,  37  CaL  333;  Pond  y.  Davenport,  44  Gal.  487.  See  same  cases,  poit, 
422. 
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By  the  record,  it  appears  that  the  question  of  fraud  is  waived, 
'the  allegations  of  the  answer  being  admitted,  and  the  appel- 
lant relying  uj^on  the  failure  to  set  forth,  in  the  confession  of 
judgment,  the  facts  and  circumstances  upon  which  the  debt  arose^ 
for  which  judgment  is  confessed. 

The  recital  of  the  confession  of  jud^nent  are  that  the  in- 
debtedness arose  upon  a  promissory  note  made  by  Bandall  to 
.McMillaU)  ''said  promissory  note  being  now  due  and 
[420]  unpaid,'*  and  further  stating  that  **  the  *sum  by  me  above 
confessed,  is  justly  due  to  said  Robert  McMillui»  in  pur- 
suance of  the  facts  above  set  forth." 

John  Reynolds  and  iS^ .  F,  Reynolds,  for  Appellant. 

1.  That  the  statement  on  which  the  judgment  was  confessed 
'by  defendant  Randall  to  the  defendant  McMillan,  is  not  suffi- 
cient for  that  purpose,  inasmuch  as  it  does  not  s^te  the  facts 
put  of  which  the  debt>  for  which  such  judgment  was  confessed, 
arose.  {Chappel  v.  Chappelf  2  Keraan  R^  215;  Lawless  v.  Hackeii^ 
,16  Johns.  R.  149;  Latham  v.  Latvrence,  6  Halstead  R.  322;  Plum^ 
mer  v.  Flummer,  7  How.  Prac.  R.  62,  446;  Bayndin  v.  Johnson, 
JLl  How.  Prac.  R.  503.) 

^  2.  A  promissory  note  is  not  a  debt,  nor  a  fact  out  of  which  a 
debt  can  arise.  It  is  only  the  written  evidence  of  a  debt,  given 
for  a  pre-existing  debt;  (2  Keman's  Reps.  215;  6  Halstead 
Reps.  322;  Strong  on  Promissory  Notes,  Sec.  104;)  and  if  not 
paid  at  maturity,  or  when  due,  an  action  may  be  had  upon  the 
original  debt,  on  returning  the  note.  (Bailey  on  Bills,  363, 
369;  2  N.  H.  Reps.  525;  6  Cranch  R.  253,  264;  6  Tenn.  Reps. 
52;  9  Conn.  R.  23;  8  Johns.  Reps.  389;  3  Pick.  R.  12.) 

3.  The  statement  does  not  show  that  the  sum  confessed 
therefore  is  justly  due,  or  ta  become  due.  The  statement  is: 
*'  That  the  sum  by  me  above  confessed,  is  due  in  pursuance  of 
the  facts  above  set  forth."  There  are  no  facts  **  above  set 
forth,"  and  if  there  were,  he  has  not  sworn  that  those  facts  are 
.true. 

Williams,  Sha/ter  &  Park,  for  Respondent. 

1.  It  is  assumed  by  the  appellant  that  the  Act  requires  the 
facts  out  of  which  the  debt  arose  to  be  stated.. 

But  such  is  not  the  tnie  construction. 
,  The  word  **  it "  is  used  five  times  in  the  section,  (P.  Act,  Sec. 
375,)  and  in  every  instance  refers,  not  to  the  indebtedness, 
but  to  the  statement,  or  the  facts  out  of  which  the  confession 
arises.  It  would  do  some  violence  to  the  idiom  of  the  lan- 
guage to  say  **  money  due  arose." 

The  case  of  Flummer  v.  Flummer,  7  Pr.  Rept.,  decided  at 
Chenango,  special  term  of  Supreme  Court  August  1852,  (Yoor- 
hies,  4th  ed.  557f,)  is  against  us — and  is  in  point. 

But  in  Mann  el  al.  v.  Brooks,  7  Pr.  Rept.  450,  decided  at 
Saratoga,  special  term  of  Supreme  Court,  February,  1853, 
^Voorhies,  4th  ed.  559,)  where  the  statement  was  of  the  same 
facts,  the  opposite  conclusion  was  arrived  at,  and  was  unani-^ 
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moiisly  affirmed  at  the  general  term  of  the  Supreme  Court  held 
at  Albany  by  Justioee  Watson,  Pabseb  and  Wbzoht,  May,  1853. 
(8  Pr.  Rept.  40.) 

The  decision  was  the  same  in  Whitney  v.  Kenyon^  7  Pr.  Bept. 
459,  Oswego  special  term  of  Sui^eme  Court,  March,  1853,  and 
on  the  43ame  state  of  facts. 

In  Murray  v.  Sands,  (Court  of  Appeals,  October,  1853,)  the 
same  question  was  presented  on  the  same  facts,  and  the  Court 
simply  queried. 

*In  Chappel  v.  Chappel,  2  Ker.  216— Court  of  Appeals,  [421] 
March  term — the  Coinrt  was  diyided. 

The  conflict  in  the  decisions  on  this  question  is  clearly  trace- 
able to  a  difEerence  of  opinion  among  the  Judges  as  to  the  object 
of  the  provision  requiring  a  statement. 

Thus  in  Flummer  v.  Plummer,  it  is  assumed  to  hare  been 
made  ''for  the  protection  of  the  creditors  of  the  judgment 
debtor." 

But  in  Park  v.  Church,  5  Pr^  Bept.  381,  it  is  held  that  the 
provision  is  directory  merely. 

In  3Idnn  v.  Brooks,  7  Pr.  B.  452,  it  is  denied  that  the  protec- 
tion of  creditors  is  the  purpose. 

In  Whitney  v.  Kenyon,  7  Pr.  B.  459,  it  is  held  that  the  provi- 
sion is  model  merely,  and  is  intended  merely  to  regulate  the 
form  of  proceeding. 

The  latter  is  the  better  opinion,  for  the  statute  does  not  enact 
that  a  failure  to  comply  with  the  formula  shall  make  the  judg- 
ment fraudulent  and  void  as  to  creditors,  as  did  the  N.  Y.  ste.tute 
of  1818 — G  J.  Ch.  Bep-  433;  and  see  the  reasoning — 7  Pr.  Bep. 
459. 

To  hold  that  the  facts  out  of  which  the  debt  arose  should  be 
detailed,  would  lead  to  infinite  prolixity. 

In  case  of  a  note,  the  law  presumes  a  consideration,  and  this 
X^resumption  is  inseparable  from  the  paper;  and  it  would  be  a 
solecism  to  hold,  that  that  should  be  specially  stated  which  the 
law  universally  intends. 

No  greater  fullness  or  precision  should  be  required  in  the 
statement,  than  is  required  in  a  complaint  by  the  rules  of  plead- 
ing,. Subjecting  the  statement  to  this;  test,  it  will  be  found  to 
be  sufficient. 

2.  But  if  the  statement  be  defective,  it  is  an  irregularity 
merely.  In  short,  the  omitted  matter  is  not  a  condition  of  jiiris- 
diction  as  to  the  Court,  nor  a  condition  of  title  to  the  creditor. 
{Griffin  v.  MitcJieU,  2  Cow.  548.) 

Being  an  irregularity  merely,  the  judgment  is  neither  fraudu- 
lent nor  void.  {Whitney  v.  Kenyon,  7  Pr.  B.  468-9;  Mann  et  at. 
y.  Brooka,  7  Pr.  B.  452.) 

And  not  being  such,  chancery  has  no  power  to  interfere. 
{Shottenkirk  v.  Wheeler,  3  J.  Ch.  277;  4  J.  Ch.  85;  Arringtm  et  at. 
V.  Sherry  et  at.,  5  Cal.  October  Term,  1855.) 

If  the  statute  requires  anything  more  to  be  stated  than  the 
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facts  upon  which  the  lepfal  liability  directly  arises,  the  require- 
ment is  merely  directory.     (Smith's  Com.  on  Stats.  Sec.  679.) 

That  the  requirement  is  not  of  the  ''essence''  of  the  thing, 
appears  from  the  decision  in  Arrington  v.  Sherry, 

In  2  Cow.  548,  it  was  held  not  to  be  of  the  essence  even  as  to 
creditors,  except  upon  the  ground  that  it  was  made  imperative 
as  to  them  by  positive  provison. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Terbt  concurred. 

[422]  '*'The  complainant  contends  that  the  defendant's  judg- 
ment against  Bandall  is  void,  because  it  was  a  judgment 
by  confession,  and  the  statute  regulating  such  confessions  of 
judgment  was  not  strictly  pursued.  The  answer  to  this  is,  that 
conceding  the  irregularity  for  the  purpose  of  the  argument,  yet 
the  statute  affixes  no  such  consequence  to  it  as  to  make  the 
judgment  a  nulHiy.  The  intention  of  the  Legislature  was  to 
prevent  fraudulent  confessions,  but  this  cannot  be  attained  by 
destroying  virtuous  judgments,  although  their  preliminary  pro- 
ceedings may  be  affected  by  irregularity.  This  view  is  not  at  all 
destructive  of  the  wholesome  operation  of  the  statute,  for  it  is 
clear  to  our  minds  that  when  the  statute  is  noi  strictiy  pursued 
it  is  prima  facie  evidence  of  fraud,  and  this  because  where  a 
party  fails  to  make  all  the  disclosures  required  by  the  Act,  the 
presumption  is  that  he  has  something  to  conceal.  But  this  pre- 
sumptive evidence,  like  all  presumptions,  can  be  rebutted.  It 
merely  throws  upon  the  plaintiff  the  burthen  of  proving  that  his 
judgment  was  fair,  and  not  fraudulent. 

In  this  case,  upon  the  proofs  and  stipulations,  there  is  no 
pretence  of  actual  fraud,  and  the  fairness  of  the  transaction  is 
specifically  conceded. 

Judgment  affirmed. 

MCHAEDS  V.  McMillan  et  al.* 

Appeazi,  When  will  kot  Lie.— An  appeal  does  not  lie  from  an  order  ref  as- 
ing  an  injonction. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  appeal  taken  from  the  order  refusing  to  grant  an 
injunction  in  the  foregoing  case* 

John  Beynolds,  for  Appellant. 

WUliama,  Shafter  &  Park,  for  Bespondents. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey* 
denpeldt.     Mr.  Justice  Terry  concurred. 

An  appeal  does  not  lie  from  an  order  refusing  an  injunction. 
Appeal  dismissed. 

*See  same  case,  cuiU,  419. 
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THE  PEOPLE  V.  THE  CITT  OF  SACRAMENTO. 

iMuMiczpAii  Fines  'whbbe  Paid. — ^Fines  properly  imposed  in  the  Court  of  a 
Mayor  or  Becorder  of  a  city,  or  before  auy  municipal  officer  of  a  corpoi-a- 
tion,  must  be  paid  into  the  treasury  of  the  city  or  other  corporation. 

[Idem. — There  is  no  statute  which  alters  the  rule  as  to  the  City  of  Sacramento. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict. 

*This  was  an  action  brought  in  the  name  of  the  people,  [423] 
by  the  District  Attorney  against  the  Mayor  and  Common 
Council  of  the  City  of  Sacramento,  to  recover  the  sum  of  forty 
thousand  dollars,  alleged  to  have  been  collected  and  received 
from  fines  imposed  in  the  City  Becorder's  Court,  for  violations 
of  the  statutes  of  the  State,  in  suits  prosecuted  in  the  name  of 
the  People  of  the  State  of  California. 

Judgment  for  plaintiff  was  entered  on  default  of  defendants. ' 
Defendants  appealed. 

Henry  Starr ^  for  Appellants. 

The  City  Charter,  p.  966,  Sec.  35,  Codified  Laws  of  California, 
and  amended  Charter  of  1855,  pp.  64  and  65,  Sec.  5,  gives  the 
Becorder  exclusive  jurisdiction  of  city  ordinances;  all  misde- 
meanors and  willful  injury  to  property  committed  within  the 
limits  of  the  city,  where  the  fine  does  not  exceed  five  hundred 
dollai's,  and  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  both  fine  and  imprisonment,  and  he  s^iall  exercise 
all  the  powers  of  a  Justice  of  the  Peace  in  offenses  committed 
within  the  limits  of  the  city,  etc.,  and  in  case  of  disability, 
removal,  or  resignation  of  the  Becorder,  the  Mayor  shall  per- 
form the  duties  of  his  office,  etc.,  and  have  the  same  powers  and 
jurisdiction  of  the  Becorder. 

Codified  Laws,  p.  505,  Sec.  638,  in  relation  to  proceedings  in 
Justice's,  Becorder's,  and  Mayor's  Courts,  read:  '*  Upon  the 
payment  of  the  fine,  the  officer  shall  immediately  discharge  the 
defendant  if  he  be  not  detained  for  any  other  legal  cause,  and 
apply  the  money  to  the  payment  of  the  expenses  of  the  prosecu- 
tion, and  pay  over  the  residue,  if  any,  within  ten  days  to  the 
County  or  City  Treasurer,  according  as  the  offense  is  prosecuted 
in  a  Justice's  or  in  a  Mayor's  or  Becorder's  Court." 

Sec.  679  of  the  same  Act,  provides  that  all  fines  and  forfeit- 
'ures  collected  in  any  part  of  this  State  shall  be  applied,  first,  to 
the  payment  of  costo,  and  the  residue  shall  be  paid  to  the  County 
ITreasury  of  the  county  in  which  the  Court  is  held. 

Codified  Laws,  p.  86,  Sec.  4,  provides  for  all  money  received 
!by  any  public  officer  for  penalties  or  forfeitures,  and  not  especially 
appropriated  to  any  other  fund,  shall  also  be  deemed  to  be  a 
,part  of  the  general  fund. 

Taking  the  charter,  conferring  exclusive  jurisdiction  on  the 
"Becorder's  Court  of  all  such  offenses  committed  within  the  city 
limits  of  the  city,  when  at  the  same  time  we  have  Justices  of  the 
JPeace  in  the  city,  and  the  different  sections  requiring  the  money 

4^ 


1 424  FEOFiiE  V.  Cmr  of  SacbamentO.       [Sap.  Ct;1 

' '■ ] 

to  be  realized  by  fines  and  forfeitures  in  such  cases  to  be  paid 
into  the  City  or  County  Treasury,  according  as  the  offense  is 
prosecuted  in  a  Justice's,  Mayor^s,  or  Recorder's  Court,  it 
plainly  appears  that  it  was  the  intention  of  the  Legislature  to 
give  the  chartered  cities  the  revenue  arising  from  such  fines  and 
forfeitures,  in  order  to  assist  them  in  carrying  on  the  city  gov- 
ernment. 

The  incorporated  cities  have  to  pay  their  Mayor,  Recorder,. 
City  Attorney,  and  police  force  to  make  these  arrests  and  try 
the  cases;  keep  the  prisoners  in  food,  etc.,  until  a  con- 
[424]  viction  is  had;  and  then,  it  is  urged,  *the  fine  shall  be 
paid  to  the  State,  and  the  city  get  nothing  for  all  her 
trouble  and  expense,  and  that  too  where  the  Legislature  has  hy 
the  charter  taken  from  the  Justices  of  the  Peace  said  cases  that 
are  committed  within  the  limits  of  the  city,  and  forced  them 
upon  the  city  to  try  and  dispose  of.  (Codified  Laws,  p.  966, 
Sec.  38.) 

It  shall  be  the  duty  of  the  City  Treasurer  to  receive  and  safely 
keep  all  moneys  that  shall  come  to  said  city,  either  by  taxation . 
or  otherwise,  and  to  pay  the  same  as  provided  by  law,  etc. 

Jaw£8  jH*.  Hardy ^  for  the  People* 

It  is  contended  by  the  app^ant  that  the  six  hundred  and 
thirty-eighth  section  of  the  Act  regulating  proceedings  in  crim- 
inal cases,  appropriates  the  money  to  the  city  treasury. 

But  it  requires  only  a  moment  of  consideration  to  see  that  no 
such  appropriation  is  made,  as  the  section  referred  to  is  vague 
and  indefinite  at  best;  but  it  will  be  seen  that  the  section  does 
not  appropriate  the  money,  and  to  give  it  the  broadest  latitude, 
it  only  provides  to  what  officer  the  money  shall  be  paid.  It 
neither  attempts  to  assign  it  to  one  department  or  another.  • 
(Compiled  Laws,  p.  505,  Sec.  638.) 

It  is  confidently  submitted,  too,  that  this  section  is  abrogated 
by  the  six  hundred  and  seventy-ninth  section  of  the  same  Act, 
if  the  six  hundred  and  thirty-eighth  section  goes  to  the  extent 
contended  for  by  the  appellant's  counsel,  for  that  provides  that 
all  moneys  arising  from  these  sources  shall  be  paid  to  the 
County  Treasurer.     (Compiled  Laws,  p.  510,  Sec.  679.) 

These  sections,  neither  singly  nor  combined,  direct  the  pay- 
ment of  this  money  into  any  treasury.  In  the  absence,  then,  of 
any  statutoxy  disposition  of  such  moneys,  if  either  of  these  sec- 
tions are  of  any  mom:ent  for  the  purpose  of  appropriating  the 
money,  the  latter  section  would  conflict  with  the  former,  and 
would,  of  course,  control  it.  But  if  they  are  merely  directory 
to  officers,  as  we  contend  they  are,  they  do  not  conflict;  and 
being  merely  directoiy,  would  leave  the  appropriation  of  the 
moneys  to  the  common  law,  which,  of  course,  would  be  to  the 
sovereign,  and  not  to  any  subordinate  corporation  of  the  State. 

But  we  have  a  statute  which  is  perfectly  conclusive.  The 
moneys  are  not  only  appropriated  to  the  State,  but  their  fund  ia 
also  assigned.    All  moneys  collected  by  any  public  officer,  for 
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penalties  or  forfeitures,  and  not  especially  appropriated  to  anyi 
other  fund,  shall  also  be  deemed  part  of  the  general  fund.^ 
(Compiled  Laws^  p.  86,  Sec.  4.) 

There  are  statutes  creating  and  defining  offenses,  howeTer, 
which  especially  appropriate  the  penalties  to  other  uses.  For 
instance,  penalties  for  nuisances  are  to  be  paid  into  the  County 
Treasury.    (Compiled  Laws,  p.  840,  Sec.  2.) 

If  this  were  the  general  law,  what  would  be  the  necessity  of 
this  specific  appropriation? 

Where  the  Legislature  desire  to  change  the  appropriation, 
they  do  so  specifically,  and  it  is  thereby  rendered  apparent  that 
the  legislatiye  interpretation  is  that  the  moneys  belong  to  the 
State. 

'*'It  is  made  plain,  too,  by  See.  464,  which  provides  for   [425] 
the  issuance  of  execution  as  in  civil  cases.     What  then 
is  the  execution  ?    It  commands  the  officer  to  make  the  money 
and  satisfy  the  plaintiffs. 

It  is  also  submitted  that  a  ooiporation  can  take  nothing  by 
mtendment.  A  city  derives  its  revenues,  the  sources  of  which, 
must  be  found  in  the  charter  by  which  it  acts. 

The  city  recorder  is  not  only  a  municipal  officer,  but  is  made- 
a  State  officer,  subject  to  the  rules  .governing  justices  of  the; 
peace.    (Compiled  Laws,  p.  96,  Sec.  35.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  HBT^ij 
DEXFELDT.     Mr.  Chief  Justice  Mubbat  concurred. 

Fines  imposed  in  the  Court  of  the  Mayor  or  Recorder  of  a' 
city  or  before  any  officer  of  a  municipal  corporation,  having 
authority  to  impose  fines,  must,  as  a  general  rule,  be  paid  into 
the  treasury  of  the  city,  town,  or  other  municipal  corporation,  | 
unless  the  law  specifically  directs  otherwise. 

There  is  no  statute  which  interferes  with  this  disposition  of 
the  fund  arising  from  fines,  as  far  as  concerns  the  City  of  Sac-i 
ramento.    Therefore  the  judgment  is  reversed. 


WESTON  V.  THE  BEAR  RIVER  AND  AUBURN  WATER 

AND  MINING  COMPANY  et  als. 

Judicial  Saus,  Title  of  PtTBCBASSB.— A  party  who  purchases  at  sheriff's' 
sale  stock  of  an  incorporation,  knowing  that  the  certificates  of  sncb 
stock  have  been  previously  hypothecated,  is  chargeable  with  notice  of 
the  fact,  and  takes  snbjeot  to  the  claim  of  the  pledgee. 

Idkm.— Statutoey  Oonstbuction. — Neither  the  Incorporation  Act  of  1850, ' 
nor  that  of  1853,  was  intended  to  cover  such  a  case,  bat  to  apply  only 
to  transfers  and  purchases  in  good  faith  without  notice. 

Idem.— The  Act  of  1853  does  not  substantially  alter  that  of  1850  in  this  re- 
spect, and  its  construction  having  been  heretofore  judicially  establidied, 
public  policy  demands  that  it  should  be  maintaineid. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District.. 

The  phdntiff  filed  his  bill  against  the  Bear  Biver  and  Aubora 
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Water  and  Mining  Company,  and  S.  W.  Lovell,  C.  H.  Swift, 
Michael  Reese,  and  C.  £.  Buckingham,  alleging  that  on  Feb- 
ruary 4th,  1854,  the  plaintiff  purchased  at  sheriff's  sale,  under 
certain  executions  against  Lovell,  certain  stock  of  Lovell  in  the 
said  company;  that  at  the  time  of  said  date,  the  stock  stood 
in  the  name  of  Lovell  on  the  books  of  the  company;  that 
shortly  after  the  sale,  plaintiff  applied  to  the  officers  of  the 
company  to  have  the  stock  tran^erred  to  him  on  the  books, 
which  was  refused;  that  the  defendant  Swift  had  possession  of 
some  of  the  certificates  of  stock  of  Lovell,  and  refused  to  sur- 
render them;  that  Beese  and  Buckingham  have  other  certifi- 
cates of  the  stock  which  they  also  refuse  to  surrender. 
[426]  *The  bill  prays  for  a  decree  commanding  the  corpora- 
tion to  transfer  the  stock  to  plaintiff  on  their  books,  and 
compelling  the  surrender  of  the  certificates  by  the  other  defend- 
ants to  be  cancelled,  and  for  an  injunction  restraining  further 
transfer  of  the  certificates. 

The  defence  set  up  in  the  several  answers  filed  by  defendants, 
is  that  some  of  the  certificates  had  been  pledged  to  Swift,  and 
others  had  been  sold  to  Beese  and  Buckingham  before  any  lien 
attached  thereon  in  any  of  the  suits,  in  which  the  executions 
issued,  under  which  plaintiff  bought;  that  plaintiff  knew  of 
such  pledge  and  sale  of  said  certificates  when  he  purchased  at 
the  sheriff's  sale;  that  the  certificates  held  by  Beese  and  others 
by  purchase,  had  been  surrendered  and  new  certificates  issued 
to  uie  purchasers. 

The  finding  of  the  Court,  which  forms  the  only  statement  of 
the  case,  establishes  the  facts  as  above  alleged  by  both  parties; 
that  Swift's  certificates  were  held  by  him  as  pledgee,  having 
been  pledged  to  him  on  the  23d  April,  1852,  as  surety  for  three 
notes,  without  transfer  on  the  books;  that  Beese  and  Bucking- 
ham had  bought  their  certificates  at  auction  on  the  10th  of  Feb- 
ruary, 1853,  and  that  they  had  surrendered  them  and  received 
new  certificates  in  lieu  thereof;  that  all  said  transfers  were  made 
before  the  attachment  of  any  lien  in  the  actions  in  which  the 
executions  issued  under  which  plaintiff  bought;  and  that  plaintiff 
had  full  notice  of  said  hypothecation  and  sale  of  said  stock  at 
the  time  he  purchased;  and  that  the  said  company  is  a  corpora- 
tion organized  under  the  Act  of  1850,  and  that  its  corporate 
existence  was  continued  under  the  *'Act  to  provide  for  the 
formation  of  certain  corporations,"  approved  April  14,  1853. 

On  this  finding  the  Court  below  entered  a  decree  as  prayed 
for  in  plaintiff's  bill.  Defendants  moved  for  a  new  trial,  which 
was  denied,  and  defendants  ap];>ealed. 

Edwards  <&  English,  for  Appellants. 

This  is  not  a  suit  to  settle  the  question  of  the  legal  title  to 
the  stock — for  it  is  a  suit  instituted  on  the  equity  side  of  the 
Court — but  it  is  to  settle  who  is  entitled  to  this  stock  in  equity. 

Now,  it  is  an  established  principle  in  equity  that  when  a  per- 
son has  acquired  the  legal  title  to  property,  with  a  knowledge 
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of  the  equitable  rights  of  others,  he  holds  that  property  sub- 
ject to  those  equitable  rights,  and  may  even  be  compelled  to 
convey  the  legal  title  to  those  who  hold  the  equity. 

It  is,  therefore,  necessary  to  ascertain  whether  the  same  dis- 
tinction between  the  legal  title  and  equitable  rights  to  stock  in 
incorporated  companies  exists  as  in  tixe  case  of  real  property. 

Many  eases  might  be  cited  to  show  that  this  distinction  is 
recognized  by  the  Courts,  but  we  deem  it  unnecessary  to  call 
the  attention  of  this  Court  to  but  a  single  case,  in  which  the 
subject  is  fully  considered  and  the  various  cases  touching  the 
point  thoroughly  reviewed  by  a  master  mind — Judge  Story. 
The  case  is  the  United  States  v.  CuMa  (1  Sumner,  138). 

'^'This  point  being  established,  we  say  that  a  transfer  [427  J 
of  stock,  without  the  entry  of  the  transfer  on  the  books 
of  the  Company,  passes  the  title  as  between  vendor  and  vendee; 
and  any  person  purchasing  under  an  attachment  or  execution 
against  the  vendor,  subsequently  levied  on  the  stock,  with  notice 
of  the  rights  of  the  vendee,  takes  it  subject  to  his  rights.  {Bank 
of  Utica  V.  SmaUey,  2  Cowen,  777;  Qwinn  v.  Marblehead  Soc. 
Imurance  Company,  10  Mass.  480;  Sergeant  v.  Essex  Mar,  Bail 
Corporation,  9  Pick.  204;  Flymotith  Bank  v.  Bank  of  Norfolk, 
10  Id.  457;  Black  et  al,  v.  Zacharie,  et  aZ.,  3  How.  S.  C.  R.  513; 
United  States  v.  Vaughan,  3  Binn.  400.) 

The  plaintiff  having  purchased  the  stock  in  question  at  sher- 
iS'b  sale  with  a  full  notice  of  the  rights  of  the  defendants  Reese, 
Buckingham  and  Swift,  these  defendants  are  entitled  to  the 
stock  in  equity. 

But  the  plaintiff  objects,  that  because  the  transfer  to  Reese, 
Buckingham  and  Swift  were  not  made  on  the  books  of  the  com- 
pany, they  are  absolutely  void,  and  relies  upon  the  ninth  section 
of  the  "  Act  to  provide  for  iJie  formation  of  corporations  for 
certain  purposes,"  approved  April  14,  1853. 

Act  of  1853,  p.  88,  Sec.  9.  The  plaintiff  contends  that  this 
section  makes  all  transfers  absolutely  void  unless  entered  on  the 
books  of  the  corporation. 

To  support  this  position,  the  plaintiff  cites  the  opinion  of  this 
Court  in  this  case  when  it  was  here  before — ^but  the  case  now 
stands  on  different  grounds  from  what  it  then  did.  Then,  owing 
to  an  error  in  the  date  of  a  certain  certificate,  as  shown  by  the 
transcript,  the  company  was  held  to  be  subject  onl^  to  the  Act 
of  1850,  as  can  be  seen  by  reference  to  the  decision  itself. 

But  in  the  Act  of  1853,  under  which  the  case  is  now  to  be 
decided,  there  is  no  such  section  as  the  one  hundred  and  forty- 
fourth  section  of  the  Act  of  1850.  The  plaintiff  has  nothing 
to  rely  upon  but  the  ninth  section  of  the  Act  of  1853,  above 
cited. 

Does  this  ninth  section  of  the  Act  of  1853,  make  all  transfers 
absolutely  void,  unless  entered  on  the  books  of  the  Company  ? 
We  say  it  does  not. 

1.  Because  this  section,  and  all  similar  provisions,  in  acts  of 
incoq^oration,  are  designed  mainly  for  the  protection  of  the  cor- 
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poration  itself,  and  if  for  the  protection  of  any  purchasers,  it  is 
only  for  the  protection  of  purchasers  without  notice.  (Bank  of 
Utica  y.  SmaUey,  2  Cowen,  777;  Black  et  aL  v.  Zacharie  et  aL,  8 
Howard,  S.  C.  R.  513;  Commercial  Bank  of  Buffalo  v,  Karl- 
toright,  22  Wend.  862;  Quinn  v.  MiiH)lehead  Sog.  Ins.  Co.,  10 
Mass.  482-3.) 

2.  The  argument  of  plaintiff,  by  which  he  contends  that  the 
ninth  section  makes  all  transfers  absolutely  Toid,  unless  entered 
on  the  books  of  the  company,  amounts  to  this: 

That  if  the  defendants  kept  the  stock  in  their  possession, 
without  giving  the  notice  which  the  law  requires,  to  wit:  by 
entering  these  transfers  on  the  books  of  the  Company,  they 
were  enabling  Lovell  to  cneat  and  defraud  innocent  par- 
[428]  ties  by  permitting  him  to  hold  out  the  ^stock  to  the 
world  as  nis  property  and  obtain  credit  on  the  same,  and 
that  they  cannot  now  take  advantage  of  their  own  wrong;  and  if 
they  have  neglected  to  register  their  title  to  the  stock,  it  is  their 
own  fault,  and  they  must  suffer  rather  than  an  innocent  party. 

To  this  we  reply,  that  the  argument  is  entirely  based  upon 
the  position  that  the  record  of  the  transfer  of  stock  kept  by  an 
incorporated  company  is  a  public  record,  imparting  notice  like 
the  authorized  records  in  the  o£Gice  of  cou^tty  recorder;  but  this 
position  ia  altogether  without  foundation,  there  being  nothing  in 
the  law,  common  or  statute,  making  it  a  public  record. 

But  even  if  it  was  a  public  record,  the  plaintiff  claims  for  it 
greater  virtue  than  is  possessed  by  the  authorized  records  of 
tiie  couniy  recorder's  office.  Those  records  impart  notice,  but 
every  instrument  omitted  to  be  recorded  is  not  absolutely  void, 
and  every  .purchaser  with  actual  notice  is  as  much  affected  as 
though  the  title  paper  had  been  recorded. 

3.  The  Act  itself  negatives  the  position  of  plaintiff.  He  con- 
tends that  the  ninth  section  makes  all  transfers  absolutely  void 
unless  entered  on  the  books  of  the  Company;  but  the  twelfth 
section  expressly  provides  that — 

*'  Any  stockholder  may  pledge  his  stock  by  a  delivery  of  the 
certificates  or  other  evidence  of  his  interest,  but  may  neverthe- 
less represent  the  same  at  all  meetings,  and  vote  accordingly  as 
a  stockholder." 

Act  of  1853,  p.  89,  Sec.  12  and  Sec.  17,  provides— 

''No  person  holding  stock  as  executor,  administrator,  guard-* 
ian,  or  trustee,  or  holding  it  as  collateral  security,  or  in  pledge, 
shall  be  personally  subject  to  any  liability  as  a  stockholder  of 
the  company;  but  the  person  pledging  the  stock  shall  be  con- 
sidered as  holding  the  same,  and  shaJl  be  liable  as  a  stockholder 
accordingly." 

Act  of  1853,  p.  90,  Sec.  17.  These  provisions  are  inconsistent 
with  the  position  taken  by  the  plaintiff.  The  twelfth  section 
says  the  stock  may  be  pledged  by  a  delivery  of  the  certificates^ 

But  the  plaintiff  may  contend  here,  as  in  the  Court  below, 
that  because  the  stock  in  dispute  in  this  cause  was  transferred 
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before  the  Act  of  1853  took  effect,  tiierefore  the  rights  of  the! 
parties  in  this  enit  are  to  be  determined  by  the  Act  of  1850. 

To  this  we  reply,  that  the  plaintiff  had  no  rights  in  the  prem^i 
ises  on  the  30th  day  of  April,  1853.  He  did  not  acquire  his 
rights — if  he  has  any — until  1854«  He  had  no  rights  while  the 
company  was  subject  to  the  Act  of  1850,  and  he  cannot  ask 
that  his  rights  should  be  determined  by  the  provisions  of  that 
Act. 

Long  d  Judahy  for  Bespondeni. 

The  respondent  contends  that  the  decision  of  this  Court  at 
the  April  term,  1855,  decides  this  cause,  notwithstanding  the 
additional  facts  found  by  the  Court  below. 

The  only  difference  between  the  provisions  of  the  Act  of  1850  > 
and  the  Act  of  1853,  is  to  be  found  in  the  omission,  in 
the  Act  of  1853,  of  *the  words  contained  in  the  one    [429] 
hundred  and  forty-fourth  section  of  the  Act  of  1850,  as 
follows:  *'  For  any  purpose  whatever." 

The  Act  of  1850  says:  '^  And  no  transfer  of  stock  shall  be 
valid,  for  any  purpose  whatever." 

The  Act  of  1853  says:  **  But  no  transfer  shall  be  valid,  except 
between  the  parties  thereto,  until  the  same  shall  have  been  so 
entered  on  the  books  of  the  company,  so  as  to  show  the  names 
of  the  parties  by  and  to  whom  transferred,  the  number  and 
designation  of  the  shares,  and  the  date  of  the  transfer." 

The  eighteenth  section  of  the  Act  of  1853,  corresponds  to  the 
one  hundred  and  forty-fourth  section  of  the  Act  of  1850,  to 
which  this  Court  in  their  former  opinion  refer,  and  say  its  provi- 
sions are  amply  sufficient  for  the  protection  of  the  company. 

The  only  question  then,  presented  to  the  Court,  is  whether 
the  omission  in  the  Act  of  1853,  of  the  words,  ''for  any  purpose 
whatever,"  has  so  changed  the  meaning  of  the  statute,  as  ex- 
pounded by  this  Court,  as  to  authorize  the  transfer  of  the  stock, 
when  imder  the  former  Act  it  could  not  be  done. 

"We  say  it  has  not;  that  the  words,  "for  any  purpose  whatr 
ever,"  following  the  words,  "and  no  transfer  of  stock  shall  be 
valid,"  were  merely  surplusage  or  emlanatory;  that  the  words, 
"no  transfer  of  stock  shall  be  valid,"  necessarily  include  the 
words,  "for  any  purpose  whatever."  Any  other  construction  of 
the  Act  would  be  in  violation  of  the  express  and  forcible  lan- 
gitage  of  the  statute,  and  of  the  principle  which  is  involved  and 
announced  in  the  former  opinion  delivered  in  this  case. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.    Mr.  Justice  Het]>ekfbu)t  concurred. 

A  party  who  purchases  at  sheriff's  sale,  stocks  of  an  incor<* 
poration,  knowing  that  the  certificates  of  such  stock  have  been 
X)reviously  hyj)othecated,  is  chargeable  with  notice  of  such  fact, 
and  takes  subject  to  the  claim  of  the  pledgee.  Neither  the  in- 
corporation law  of  1850,  or  of  1853,  was  intended  to  cover  a  case 
of  this  kind,  but  apply  only  to  transfers  and  purchases  in  good 
faith  without  notice. 
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•  In  the  case  of  Weston  v.  The  Bear  River  Water  and  Mining 
Company,  decided  at  the  April  term,  1855  (5  Cal.  186),  this  point 
was  not  presented  to  the  consideration  of  the  Court,  and  the 
ease  went  off  on  a  construction  of  the  statute  only. 

In  the  present  case,  the  fact  is  found  by  the  Court  below,  and 
upon  that  finding  it  results  that  the  plaintiff,  who  knew  of  the 
hyx)othecation  of  the  certificates,  is  not  a  purchaser  in  good 
faith,  and  therefore  not  entitled  to  relief  in  a  Court  of  equity. 

The  statute  of  1853  does  not  substantially  alter  the  law  of 
1850,  and  as  the  construction  established  in  the  former  decision, 
is  now  generally  understood,  and  acted  upon,  public  policy 
demands  that  it  should  be  maintained. 

Judgment  reversed. 


[430]  *NELSON  v.  NELSON  kt  ai. 

1  Statute  or  Lqhtatiosb,  Gokstbuotion  aw. — ^The  Statate  of  Limitations  of 
Vermont  deducts  from  the  time  fixed  to  sne  on  a  judgment,  all  the  time 
the  defendant  may  be  absent  from  that  State,  unless  he  has  left  attach- 
able property  to  satisfy  the  judgment;  and  by  the  construction  of  the 
statute,  given  to  it  by  the  Courts  of  that  State,  it  means,  that  such  at- 
tachable property  must  be  sufBlcieot  to  satisfy  the  judgment. 

Idem.— Statutes  of  limitation  do  not  act  retrospectively;  they  do  not  be^n  to 
run  until  they  are  passed,  and  conBe<iuently  cannot  be  pleaded,  until  the 
period  fixed  by  them  has  fully  run  since  their  passage. 

Idem. — The  Act  of  April  2,  18o7,  cannot  be  pleaded  in  an  action  brought  in 
1856,  on  a  foreign  judgment  obtained  in  1847. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District^ 
County  of  Tuolumne. 

This  was  an  action  brought  April  28,  1856,  by  Wm.  Nelson 
against  George  Nelson  and  William  Peach,  administrator  of 
TVilliam  J.  Nelson,  on  a  judgment  obtained  by  the  plaintiff  in 
the  State  of  Vermont  against  George  Nelson  and  William  J. 
Nelson,  in  June,  1847.  The  defendants  plead  the  Statute  of 
Limitations  of  the  State  of  Vermont,  as  also  that  of  this  State. 

The  case  was  tried  on  an  agreed  statement  of  facts,  by  which 
the  facts  averred  in  the  complaint  are  admitted,  and  by  which  it 
further  appears  that  William  J.  Nelson  came  to  Califomia  in 
1851,  and  resided  here  till  his  death  in  October,  1855;  and 
''  that  he  was  the  owner  of  known  attachable  property  from  the 
time  he  left  the  State  or  Vermont  till  iiie  date  of  his  death, 
which  he  left,  and  which  remained  in  Vermont  from  the  time  he 
left  till  his  death/' 

The  Court  below  rendered  judgment  for  plaintiff.  Defend- 
ants appealed. 

L,  Qiiiniy  for  Appellants. 

I.  The  judgment  upon  which  plaintiff  seeks  to  recover,  was 
rendered  on  i^e  first  Tuesday  of  June,  a.  d.  1847,  in  the  County 
of  Caledonia,  State  of  Vermont.     The  time  within  which  on 

1.  Approved  Ldmaier  t.  King,  10  Gal.  874. 
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action  could  be  commenced,  is  limited  to  ei^ifht  years.  (Bevised 
Statutes  of  Vermont,  page  306,  Sec.  10.)  Then,  by  the  statute 
of  Vermont,  the  right  of  action  upon  this  judgment  was  barred 
from  and  after  the  first  Tuesday  of  June,  1855,  unless,  from  the 
proof  or  facts  in  the  case,  the  Court  find  something  which  pre- 
vented its  running,  or  took  it  out  of  the  operation  of  the  statute. 

The  deceased,  Wm.  J.  Nelson,  arrived  m  California  from  Ver- 
mont on  the  4th  day  of  November,  1851;  he  remained  here  till 
the  27th  day  of  October,  1855,  when  he  died  intestate.  At  the 
time  of  his  death,  eight  years  and  some  five  months  had  elaj^sed 
since  the  rendition  of  said  judgment.  Now,  the  question  is,  did 
the  statute  of  Vermont  continue  to  run  after  he  left  that 
State  until  his  death  here?  We  say  it  *did.  ''He  was  [431] 
the  owner  of  known  attachable  property,  from  the  time 
he  left  Vermont  till  the  date  of  his  death,  which  he  left,  and 
which  remained  in  Vermont  from  the  time  be  left  till  his  death," 
on  the  27th  October,  1855.  The  statute  begins  to  run  as  soon 
as  the  defendant  is,  either  by  his  person  or  property,  subject  to 
original  process.  (Dvnght  v.  Clark,  7  Mass.  R.  615;  Byrne  v. 
Crowninaliield,  1  Pick.  R.  263;  WOson  v.  KonU,  7  Cranch,  202.) 

Then,  as  the  statute  never  ceased  to  run  in  Vermont,  from 
the  time  the  cause  of  action  accrued,  this  deceased  was  barred 
on  the  first  Tuesday  of  June,  1855.  (Bevised  Stat,  of  Vermont, 
306,  Sec.  14;  Compiled  Laws,  821,  Sec.  2.) 

II.  It  is  also  barred  by  the  statute  of  California.  The  Act  of 
the  Legislature,  passed  April  2,  1855  (see  laws  of  1855,  p.  75), 
limits  the  time  for  the  commencement  of  an  action  upon  a  judg- 
ment of  this  kind,  or  foreign  judgment,  to  two  years;  hence,  the 
appellant  is  entitled  to  a  judgment. 

The  cause  of  action  accrued  against  the  deceased  as  soon  as 
he  became  a  resident  of  this  State,  which  was  on  the  4th  day  of 
November,  1851.  Then,  on  the  second  day  of  April,  1855,  by 
the  passage  of  the  Act  of  that  date,  this  deceased  was  barred. 
But,  says  the  counsel,  this  Act  is  unconstitutional — it  impaii-s 
the  obligation  of  contracts.  Let  us  examine  it  with  reference 
to  this  question.  It  does  not  impair  the  obligation  of  contracts 
here.  The  State  of  CaHfomia  never  entered  into  any  contract, 
either  express  or  implied,  with  Vermont,  that  she  would  not 
pass  and  enact  statutes  of  limitation,  nor  is  there  any  such  con- 
tract, express  or  implied,  existing  between  the  citizens  of  this 
and  any  other  State.  (2  Cal.  R.  424;  Charles  River  Bridge  Co, 
V.  Warren  Bridge,  11  Peters,  420;  Ang.  on  Limit.  20,  Sec.  12.) 

The  Statute  of  Limitations  does  not  extinguish  the  debt,  but 
only  bars  the  remedy.  (Ball.  on.  Lim.  188;  Quinlook  et  at. 
Assignees,  v.  England,  5  Burr.  R.  2630;  Oustin  v.  Brattle,  Kirby 
R.  303;  Lord  v.  Shder,  3  Comm.  131.) 

It  affects  the  remedy  and  not  the  right.  {Jones  Adm'r,  v. 
Hooks,  Adm'r,  2  Rand.  303;  Graves  v.  Graves,  Adm*r,  2  Bibb, 
207;  CommomoeaUh  v.  McChwan,  4  Bibb,  63;  Ulmogle  v.  Cohen, 
13  Pet.  327..) 
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Barber,  for  Bespondent. 

I.  By  Compiled  Laws,  p.  818,  Sec.  17:  Actions  on  a  judg- 
ment or  decree  of  any  State  may  be  commenced  nvithin  five 
years. 

By  page  820,  Sec.  22:  If,  when  the  cause  of  action  accrues, 
such  paHy  be  out  of  the  State,  the  action  may  be  commenced 
within  five  years  after  his  "return"  to  the  State. 

The  word  "return,"  in  statutes  of  limitation,  has  invariably 
been  held  to  include  a  first  coming  into  a  place,  both  in  the 
Courts  of  England  and  the  United  States.  (Chitty  on  Con.  7 
Am.  ed.  809,  note  1;  1  Pick.  263,  note.) 

And  bv  Compiled  Laws,  p.  815,  Sec.  2:    Where  the 
[432]    cause  of  action  had  '''already  accrued,  the  party  had, 
after  the  passage  of  the  Act,  the  whole  time  prescribed, 
five  years,  in  wmch  to  commence  suit. 

It  will,  therefore,  be  perceived  that  plaintiff  had  five  years 
after  the  arrival  of  defendant  in  this  State,  November,  1851,  or 
until  November,  1856,  to  commence  suit.  Suit  was  commenced 
in  February,  1856.  The  suit,  then,  was  brought  far  within  the 
time  prescribed,  and  is  well  brought,  imless  there  be  some  other 
answer  to  it.    But, 

II.  It  is  contended  that  the  Act  of  1855,  passed  April  2d, 
providing  that  an  action  upon  any  judgment  obtained  out  of 
this  State,  "  can  only  be  commenced  within  two  years  from  the 
time  the  cause  of  action  has  accrued,  or  shall  accrue,"  is  a  bar 
to  this  action. 

So  much  of  this  Act  as  refers  to  causes  of  action  which  have 
accrued,  is  cleaiiy  unconstitutional,  as  impairing  the  obligation 
of  contracts.  (Art.  1,  Sec.  10,  Con.  U.  S.;  Art.  1,  Sec.  16^ 
Con.  Cal.) 

The  Act  is  clearly  unconstitutional  as  to  those  cases,  as  this, 
in  which  the  limitation  of  two  y^ars  therein  specified,  had  ex- 
pired previous  to  the  passage  of  the  Act.  {Bromon  v.  Kinzie, 
1  Howard,  U.  S.  Ill;  Id.  Holcombe's  Leadiug  Cases,  475;  15 
Curtis,  608;  20  Id.  296;  Curran  v.  State  of  Arkansas,  20  Curtis, 
538;  12  Wendell,  490;  Smith  v.  Morse,  2  Cal.  550;  Thome  v. 
San  prancisco,  4  Cal.  127;  Smith's  Com.  on  Common  Law,  386, 
392,  395,  406,  679.) 

The  law  is  thus  laid  down  in  Smith's  Commentary,  406: 
"The  question  has  several  times  been  under  consideration, 
whether  statutes  of  limitation  to  take  effect  instanter,  and  affect- 
ing existent  antecedent  rights,  were  in  conflict  with  the  Con- 
stitution, as  impairing  the  obligation  of  contracts?  Although 
ordinary  statutes  of  limitation  to  actions  are  not  within  this 
clause,  yet,  if  such  a  statute  should  be  passed,  which  does  not 
allow  a  reasonable  time  after  the  passing  thereof  for  the  com- 
mencement of  suits  on  existing  causes  of  action,  such  an  Act 
would  be  unconstitutional. 

III.  Another  point  is  raised  by  appellant,  that  the  action  is 
barred  by  the  statement  in  the  special  verdict.  "  That  the  de- 
fendant was  the  owner  of  known  attachable  property  from  the 
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time  he  left  the  State  of  Yermont  till  the  date  of  his  death, 
which  he  left,  and  which  remained  in  the  State  of  Yermont  till 
his  death  as  aforesaid." 

To  this,  several  answers  may  be  given — 

1.  It  is  a  question  not  raised  by  the  pleadings — ^it  is  without 
the  issue — dehors  the  record,  and  as  such,  must  be  disregarded. 

2.  The  expression  in  the  special  verdict,  ''known  attachable 
property,''  falls  far  short  of  the  language  of  the  Yermont  statute, 
*'  known  property,  which  could,  by  the  common  and  ordinary 

Erocess  of  law,  be  attached."  A  defendant,  who  seeks  to  bring 
imself  within  the  Statute  of  Limitations,  a  defense  not  favored 
by  hiw  (6  Hill,  N.  Y.  223,  227),  without  specially  stating  the 
facts,  must  bring  himself  within  the  precise  letter  of  the  statute. 
The  language,  ''  known  attachable  property,"  is  altogether  too 
indefinite. 

3.  Defendant  must  show  that  he  left  sufficient  property  at- 
tachable by  the  ''  common  and  ordinary  process  of  law," 

to  be  available  to  the  ^creditor  in  payment  of  his  debt,  [433] 
and  that  it  was  known  to  plaintiff,  or  that  it  was  in  such 
situation  that  he  must  reasonably  be  deemed  to  have  known  it. 
(5  U.  S.  Dig.  863,  Sec.  79;  9  Id.  322;  12  Yermont,  240;  15  Id. 
727;  20  Id.  113;  10  Shepley,  156;  12  N.  H.  271;  16  Pick.  359; 
2  Barb.  N.  Y.  309;  2  Hill,  Id.  134.) 

Mr.  Justice  MEmjEinrBx^xr  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mobbay  concurred. 

The  statement  of  facts  is  insuiEoient  to  bring  the  claim  sued 
on  within  the  operation  of  the  Statute  of  Limitations  of  the 
State  of  Yermont.  That  Act  bars  a  claim  like  this  in  eight 
years;  but  it  deducts  from  this  fixed  period  all  the  time  of  the 
defendant's  absence  from  the  State,  unless  he  has  left  attachable 
prox)erty  to  satisfy  the  judgment.  In  the  answer,  there  is  no 
averment  of  the  condition  which  allows  the  statute  to  continue 
running.  But  in  the  agreed  statement  of  facts,  it  is  shown  that 
the  defendant's  intestate  ''was  the  owner  of  known  attachable 
property,  which  he  left  in  Yermont,  and  which  remained  there." 
Even  if  the  issue  warranted  the  admission  of  evidence  which 
would  justify  this  finding,  it  is  insufficient  to  meet  the  demands 
of  the  Vermont  statute;  for  according  to  the  construction  of  it, 
given  by  the  Courts  of  that  State,  it  means  that  the  defendant 
must  have  enough  visible  property  to  satisfy  the  demand  of  his 
creditor.  (Hill  v.  Bellows,  16  Yer.  727;  Wheeler  v.  Brewer,  20 
Id. ;  Boyce  v.  ffurd,  24  Id.) 

Nor  is  the  claim  barred  l^  the  Limitation  Act  of  this  State. 
Statutes  of  limitation  do  not  act  retrospectively;  they  do  not 
begin  to  run  until  they  are  passed,  and  our  statute  is  not  yet  as 
old  as  the  time  which  it  fixes  to  bar  a  claim  like  this. 

Judgment  affirmed. 
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FAIRBANKS  v.  WOODHOUSE  et  al. 

FoBFEiTUBB  UNDER  McnMO  Laws  A  QUESTION  OF  Law.— Mining  laws,  when 
introduced  in  evidence,  are  to  be  constmed  by  the  Conrt,  and  the  ques- 
tion whether  by  virtue  of  such  laws  a  forfeiture  had  accrued,  is  a  ques- 
tion of  law,  and  cannot,  therefore,  be  properly  submitted  to  a  jury. 

Idem. — Where  no  question  of  jurisdiction  is  raised  by  the  pleadings,  it  is 
error  to  instruct  the  jury  "that  if  they  believe  a  certain  fact,  they  must 
find  for  the  defendant,  as  the  existence  of  that  fact  will  establish  a  want 
of  jurisdictiou  over  the  case;"  because,  as  the  pleadings  stand,  such  a 
verdict  is  a  complete  bar  to  another  action,  to  which  the  plaintiff  is  en- 
titled in  another  Court,  if  the  verdict  against  him  was  rendered  in  pur- 
suance of  such  an  instruction. 

Appeal  from  the  Oounty  Court  of  Mariposa  County. 

Action  for  restitution  of  a  mining  claim  and  for  damages, 
appealed  from  a  Justice's  Court. 

On  the  trial,  the  Court  below,  on  the  request  of  defendants, 
gave,  among  others,  the  following  instructions:  **  First,  Uiat  if 
the  juiy  beUeve,  from  the  evidence,  that  the  claim  in  contro- 
versy, through  plaintiff's  neglect  or  abandonment,  was 
[434]  forfeited  by  the  mining  law  governing  '^'it  at  the  time  of 
defendcmts  taking  possession,  they  must  find  for  the  de- 
fendants." ♦  *  *  "  Third,  if  the  jury  shall  believe,  from 
the  testimony,  that  the  mining  claim  in  controversy  was,  at  the 
commencement  of  this  suit,  and  is  at  the  present  time,  of  more 
value  than  two  hundred  dollars,  their  verdict  should  be  for  the 
defendants;  because  Justices  of  the  Peace  have  no  jurisdiction 
to  try  the  right  to  a  mining  claim  when  its  value  exceeds  the 
value  of  two  hundred  dollars." 

Neither  the  complaint  nor  answer  avers  any  value  of  the  min- 
ing claim,  nor  is  any  question  of  jurisdiction  raised  by  the 
pleadings,  though  the  record  shows  that  the  defendants  moved 
in  the  Justice's  Court  to  dismiss  the  action,  on  the  ground  that 
the  value  of  the  claim  in  dispute  was  $1,000,  which  they  were 
ready  to  verify.  The  jury  rendered  a  verdict  for  defendants. 
Plaintiff  moved  for  a  new  trial,  which  was  denied,  and  judg- 
ment entered  for  defendants  for  $218  70  costs  in  Justice's  Court 
and  County  Court.    Plaintiff  appealed. 

Wade  and  Ilower,  for  Appellant. 

The  Court  erred  in  chiurging  the  jury  that  if  they  believed, 
through  plaintiff's  neglect,  etc.,  the  claim  was  forfeited  by  the 
mining  law,  etc.,  they  must  find  for  defendants.  This  makes  the 
jury  judges  of  the  mining  law,  which  ought  to  be  construed  by, 
and  is  the  province  of  the  Court,  and  not  of  the  jury. 

It  was  error  to  instruct  the  jury  if  they  believed  the  claim  to 
be  worth  more  than  $200,  when,  etc.,  and  at  ''the  present 
time,"  to  find  for  defendants.  The  jurisdiction  of  Justices  over 
mining  claims  is  unlimited.  O'CcUlagJian  v.  Booth  and  Deal, 
Cal.  !^ps.,  Oct.  T.,  1855,  where  a  judgment  for  $285  was  ren- 
dered by  a  Justice  of  the  Peace  and  amrmed  by  the  Supreme 
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Court.  (Stat.  1856,  concerning  Courts  of  Justice,  p.  134,  sub- 
division 10.) 

The  value  of  the  claim  is  not  put  in  issue  by  the  pleadings.' 
It  is  not  allep^ed  in  the  complaint.  The  answer  does  not  raise 
it,  but  admite  jurisdiction,  waives  objections  on  that  head,  and 
answers  the  allegations  of  plaintiff. 

The  testimony  of  value  was  at  least  irrelevant,  should  not 
have  been  admitted,  and  was  calculated  to  prejudice  plaintiff, 
by  raising  extraneous  issues  after  going  to  the  jury,  for  which 
naturally  he  was  unprepared. 

Defendants  cannot  avail  themselves,  and  are  estopped  by  ap- 
pearance and  answer  of  this  course.  They  should  have  pleaded 
to  the  jurisdiction,  or  after  the  close  of  the  testimony  moved  for 
a  dismissal  for  want  of  it.  (Chitty's  Pleadings,  Title  ''  Pleas  to 
the  Jurisdiction,"  vol.  1,  chapter  6,  side  page  441,  third  para- 
graph and  note  6.) 

Richard  E.  Daly,  for  Bespondenta 

Although  the  jurisdiction  of  mining  claims  is  given  to  Jus-' 
tices  of  the  Peace,  that  of  the  District  Court  remains  unaffected 
if  the  amount  in  controversy  exceeds  $200.  (Hicks  v.  BeU,  3  vol. 
Cal.  Rep.  p.  219;  Zander  v.  Coe,  Cal  Rep.,  July  Term, 
1855,  p.  50;  Van  Etten  &  Steels  *v.  B.  JUson  et  al.,  Cal.  [435] 
Rep.,  January  Term,  1856;  Colby's  Practice,  p.  40; 
Holcombe's  Digest,  p.  424. 

The  Court  below  did  not  commit  an  error  in  its  charge  to  the 
jury.    (Compiled  Laws  of  California,  p.  631,  Sec.  621.) 

Parties  litigant  cannot,  by  consent,  give  jurisdiction  to  Courts 
of  Justice.  But  in  this  case  the  respondents  did  not  consent. 
The  respondents  filed  their  motion  in  the  Justice's  Court  to  dis- 
miss the  case  for  want  of  jurisdiction. 

Mr.  Justice  Hetdenteldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubbay  and  Justice  Tebby  concurred. 

The  first  charge  to  the  jury,  given  by  the  Court  was  clearly 
erroneous.  Mining  laws,  when  introduced  in  evidence,  are  to 
be  construed  by  the  Court,  and  the  question  whether  by  virtue 
of  such  laws  a  forfeiture  had  accrued,  is  a  question  of  law.  It 
was,  therefore,  improper  to  submit  it  to  the  determination  of  the 

The  third  instruction  asked  .by  the  defendants  was  also  im- 
properly allowed.  There  was  no  issue,  under  the  pleadings, 
which  involved  the  question  of  the  jurisdiction  of  the  Court, 
and  that  question  ought,  therefore,  not  to  have  been  left  to  the 
jury.  As  the  pleadings  stand,  the  verdict  would  operate  as  a 
complete  bar  to  any  subsequent  action  by  the  plaintiff;  whereas, 
if  J  upon  proper  pleadings,  the  finding  against  him  was  the  result 
of  want  of  jurisdiction  in  the  Justice  of  the  Peace,  he  would  still 
have  his  right  of  action  in  the  Distict  Court. 

For  these  reasons  the  judgment  is  reversed,  and  the  cause 
remanded. 
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VANCE  V.  COLLINS. 

Pbojobsokt  Notr,  Skbtiob  of  NonoB  bow  Made. — ^Notice  of  demand  and 
non-payment  ol  a  note  should  be  personally  served  on  an  endorser  re- 
siding in  the  some  city  where  the  note  is  held,  and  service  through  the 
post  office  is  not  effectual  to  charge  him.. 

Witness,  Comfetekcy  of. — The  maker  of  a  note,  after  judgment  against 
him,  is  a  competent  witness  for  the  endorser,  because  his  interest  is 
equally  balanced* 

Idem. — Nor  is  the  objection  valid  that  he  is  a  party  to  the  action;  after  judg- 
ment against  him,  the  action  is  ended  as  to  him;  he  is  no  longer  a  party, 
and  then  his  competency  must  be  tested  by  his  interest. 

Emdorseb  Entitled  to  Notice.  ^-An  endorser  who  signed  his  name  under 
the  words  "holden  on  the  within  note/'  is  entitled  to  notice  demand 
and  non-payment. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District. 

This  -was  an  action  against  J.  H.  Baine  and  Silas  H.  Collins, 
on  the  following  promissoiy  note: 

"$1650.  Sak  Fbanosoo,  Dec.  21,  1854. 

"Ninety  days  after  date,  I  promise  to  pay  R.  H.  Vance,  or 
order,  sixteen  hundred  and  fifty  dollars,  with  interest,  at  the 
rate  of  three  per  cent,  per  month  until  paid,  for  value  received. 

"  JosiAH  Baine. 
• '  Attest :    W.  E.  R.  Hanscom.  " 

[436]       ^ Which  note  is  endorsed: 

"  Holden  on  the  within  note  ^rithout  demand  or  notice. 

**  S.  H.  Collins. 
**  Attest:    W.  E»  R.  Hanboom." 

It  is  admitted  that  judgment  had  been  entered  by  default 
against  Baine  on  the  note.  Collins  answered,  denying  that  he 
agreed  to  be  holden  on  said  note  without  demand  and  without 
notice,  as  alleged  in  the  complaint. 

On  the  trial  the  plaintiff  put  in  eyidence  the  certificate  of  the  ' 
notary  protesting  the  note,  which  sets  forth  that  the  note  was 
protested  March  24,  1855,  and  that  notice  of  protest  was  served 
on  the  endorsers  March  26,  1855,  through  the  post  office,  to 
their  address  in  San  Francisco;  in  which  city  it  was  proved  iiiat 
the  note  was  held  for  payment,  and  protested.  The  introduc- 
tion of  the  certificate  was  objected  to  by  defendant's  counsel, 
and  excluded  hj  the  Court,  the  plaintiff  excepting.  The  plaint- 
iff then  called  Hanscom  as  a  witness,  who  testified  that  he  wrote 
the  body  of  the  note  and  endorsement;  that  Collins  signed  the 
endorsement  as  written  out,  containing  the  words  ''without 
demand  or  notice." 

The  defendant,  Collins,  called  Baine  as  a  witness,  to  whom 
the  plaintiff  objected  on  the  ground  that  he  was  a  pariy  to  the 
record  as  co*defendant  with  Collins,  and  that  he  was  interested 
in  the  event  of  the  action.  The  objections  were  overruled  by 
the  Court,  and  Baine  testified  that  when  Collins  signed  the 
note,  the  words  "without  demand  or  notice,"  were  not  written 
therein. 
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The  plaintiff 's  cooBBel  th^i  asked  the  Court  to  charge  the 
jury: 

**  1.  That  if  Collins  promised  originally,  or  acknowledged 
himself  holden  on  said  note  for  payment  thereof  to  the  plaintiff, 
that  in  such  case  defendant  is  liable  if  he  signed  his  name  to 
the  words  '  holden  on  the  within  note/ 

'<  2.  That  a  party  defendant  is  not  a  competent  witness  for  his 
co-defendant." 

These  instructions  were  refused  by  the  Court,  who  charged 
the  jury  that  Collins  was  liable  if  he  signed  the  endorsement  as 
it  appeared,  but  that  li  it  had  been  altered  without  his  knowl- 
edge since  he  signed  it,  by  the  insertion  of  the  words  '*  without 
demand  or  notice,"  he  was  not  liable,  and  that  this  was  the 
principal  question  for  the  jury  to  decide. 

The  juiy  found  a  verdict  for  defendant  Collins. 

Plaintiff  moved  for  a  new  trial,  which  was  overruled,  and 
plaintiff  appealed. 

John  Currey,  for  Appellant. 

1.  The  Court  erred  in  sustaining  the  objection  made  by  the 
counsel  for  defendant,  Collins,  and  the  introduction  in  evidence 
of  the  notary  public's  certificate,  showing  that  the  note  on  which 
the  action  was  brought  was  duly  protested,  and  that  notice 
thereof  was  duly  given  to  the  endorsers. 

'^'l.  The  Act  concerning  notaries  public  makes    the    [437] 
original  protest  of  a  notary,  or  his  certificate,  prima  facie 
evidence  of  the  facts  contained  therein.    (See  Cod.  Laws,  p. 
903,  Sec.  10.) 

2.  The  last  day  of  grace  was  on  Saturday,  (March  24,  1855,) 
end  the  service  of  notice  of  protest  was  made  to  the  endorsers, 
through  the  mail,  to  their  address,  San  Francisco  county,  on 
the  Monday  following.  This  notice  was  in  time.  (Chitty  on 
Bills,  Am.  edition  of  1839.) 

The  protest  being  on  Saturday,  the  notice  was  properly 
mailed  on  Monday,  leaving  the  intermediate  Sunday  out  of  the 
computation  (p.  519).  {Haynes  v.  Biska^  8  Bos.  &  Puller,  599, 
COl;  Wright  y,  SMwcross,  2  B.  &  Aid.  501;  Edward  v.  Ives,  I 
HiU's  Rep.  265;  Eagle  Bank  v.  Chajnn,  3  Pick.  R.  180.) 

n.  The  defendant,  Baine,  was  called  as  a  witness  for  his  co- 
defendant,  Collins,  and  was  objected  to  by  the  plaintiff  as 
incompetent  on  the  following  grounds: 

1.  Because  he  was  a  party  to  the  record,  and  a  co^efendant 
with  defendant,  Collins. 

2.  Because  he  was  interested  in  the  event  of  the  action 
against  the  plaintiff. 

The  Court  overruled  the  objection  so  made,  and  the  said  Baine 
was  sworn  as  such  witness,  and  gave  evidence. 

This  ruling  of  the  Court  the  appellant  assigns  for  error. 

1.  On  the  first  point,  the  appellant  cites  Schermerfiom  v. 
Schermerhorn,  1  Wend.  123  and  124;  Benjamin  v.  Coventry,  19 
Wend.  354;  Austin  \.  Fuller,  12  Barb.  364,  365;  1  Greenleaf 's 
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Evidence,  Sees.  329,  330;  Scott  v.  Loyd,  12  Peter's  Rep.  148; 
Practice  Act,  Sec.  392,  subdivision  1. 

2.  So  for  as  the  objection  on  the  express  ground  of  interest, 
in  the  event  of  the  action,  is  concerned,  the  rule  of  evidence  at 
common  law  is  not  changed  by  our  statute,  so  as  to  affect  the 
question  involved  herein.  (See  Practice  Act,  Sees.  392,  393;  1 
Greenleaf 's  Evidence,  Sees.  391,  392,  393,  394,  395.) 

Baine  was  interested  to  defeat  the  plaintiff,  because  if  judg- 
ment had  been  rendered  against  Collins,  Baine,  as  principal, 
would  have  been  bound  to  indemnify  his  surety,  Collins,  against 
or  on  account  of  such  judgment.  (1  Greenleai's  Ev.  Sees.  397, 
402;  Austin  v.  Fuller,  12  Barb.  366;  Burge  on  Suretyship,  p. 
361.) 

III.  The  Court  below  erred  in  refusing  the  instructions 
requested  on  behalf  of  the  appellant.  (3  Kent's  Com.,  (ed.  by 
W.  Kent,)  p.  183  and  note;  Union  Bank  v.  Coslar's  JEx'rs,  3 
Comstock,  p.  209;  McLaren  v.  Watson's  Ex'rs,  26  Wend.  430.) 

lY.  The  charge  of  the  Court  that  if  the  endorsement  on  the 
note  had  been  altered  since  it  was  signed,  by  inserting  the  sec- 
ond line,  without  the  knowledge  or  consent  of  Collins,  Collins 
was  not  liable,  and  that  such  fact  was  the  principal  question  for 
the  juxy  to  pass  upon,  the  appellant  assigns  as  erroneous — 

1.  Because  by  such  charge  the  Court  decided  that  an 
[438]    alteration  or  ^addition  to  the  words  used,  operated  to 
discharge  Collins  from  a  liability,  which  wimout  such 
words,  was  fixed. 

2.  Because  such  alteration,  unless  made  by  the  plaintiff  or  by 
his  connivance,  could  not  operate  to  discharge  Collins,  if  he 
would  have  been  liable  without  such  additional  words. 

3.  Because  the  Court  undertook  to  withdraw  from  the  consid- 
eration of  the  jury  other  matters  in  issue. 

Edwards  &  English^  for  Respondent. 

I.  The  paper  offered  in  evidence  was  fatally  defective,  and 
was  rightly  excluded: 

1.  Upon  its  face  it  shows  that  the  alleged  notice  was  not 
served  upon  the  respondent  personally,  but  deposited  in  the 
post  of&ce  of  the  city  in  which  both  the  holders  and  the  respond- 
ent resided.     (Story  on  Promissory  Notes,  Sees.  312,  315,  322.) 

2.  Whether  the  contract  of  the  respondent  was  that  of  an 
endorser  or  guarantor,  this  Court  has,  after  grave  consideration, 
decided  that  he  was  discharged,  unless  due  demand  was  made 
and  notice  of  refusal  to  pay,  given.  {Biggs  v.  Waldo,  el  als,,  2 
Cal.  R.  485;  lAghtstone  v.  Laurence!  el  al.,i  Id.  277. 

II.  The  witness  was  competent  for  the  respondent. 

1.  It  was  only  in  virtue  of  our  statute  that  they  were  jointly 
sued.  They  might  have  been  sued  separately;  and  when  sued 
jointly  several  judgments  were  properly  rendered.  (Practice 
Act,  Sec.  146;  Alfred  v.  Waikins,  1  Code  R.  (N.  S.)  343.) 

2.  The  witness  had  made  default,  and  was  not  therefore  to 
,be  excluded,  because  he  was  a  party  on  the  "record.     (1  Green- 


'Oct.  1856.]  TancetV  Collins;  iSg" 


leaf's  Ev.  Sees.  355-6;  Chaffer  v.  Jones,  19  Pick.  B.  260;  Griffing 
V.  Harris y  9  Port.  R.  225;  Adams  v.  Moore,  Id.  406;  Keehley  v. 
Cheese,  4  McCord's  R.  397.) 

3.  The  witness  was  not  disqualified,  either  by  reason  of  in- 
terest or  of  the  policy  of  the  law.  (Chitty  on  Bills,  670;  Free^ 
man's  Bank  v.  BoUins,  13  Me.  R.  202;  Darling  v.  March,  22  Id. 
184;  Oreely  v.  Dow,  2  Met.  R.  176;  Frazer  v.  Carpenter,  2  Mc- 
Lean R.  235;  Hubby  T.  Brown,  16  John.  R.  70;  1  Greenleaf's 
Ev.  Sec.  400;  Practice  Act,  Sees.  392-3.) 

m.  There  was  no  error  in  the  giving  or  refusing  of  instruc- 
tions. If  a  material  alteration  had  been  made  in  ttie  respond- 
ent's undertaking  by  the  appellant  or  with  his  privity,  the 
whole,  in  any  state  of  case,  was  avoided. 

The  first  instruction  prayed  by  the  appellant  assumed  that 
the  respondent  was  liable,  if  he  attached  his  signature  to  the 
words  "Holden  on  the  within;"  although  the  words  "without 
demand  or  notice,"  had  been  inserted  afterwards  by  the  appel- 
lant, which  is  flatly  against  the  law.  (1  GreeiU.  Ev.  Sees.  565, 
6G7.) 

The  second  simply  prayed  the  Court  to  stultify  its  previous 
action  in  the  admission  of  the  witness. 

The  charge  given  by  the  Court  fairly  presented  to  the  jury 
the  only  material  question  under  the  evidence  for  their 
determination.     If  the  ^alleged  alteration  had  been  made    [439] 
by  the  appellant,  then  the  respondent  was  discharged. 
This  was  a  conclusion  of  law. 

But  the  counsel  for  the  appellant  insist  that  the  alteration  may 
have  been  made  by  another,  and  that  the  charge  took  this  ques- 
tion entirely  from  the  jury. 

The  state  of  the  pleadings  will  not  authorize  this  objection. 
The  complaint  sets  forth  the  endorsement  with  all  the  words, 
and  avers  that  it  was  so  signed. 

Besides  the  record  does  not  disclose  the  semblance  of  evi- 
dence that  the  alteration  was  made  by  any  person  other  than 
the  appellant.  If  made  at  all  it  was  made  by  him.  The  jury 
so  found,  and  could  not  have  found  otherwise.  The  Court  was 
called  upon  to  charge  in  reference  to  the  evidence  before  the 
jury,  and  not .  in  reference  to  mere  conceivable  contingencies. 
The  rights  of  the  parties  were  not  affected.  (2  Cal.  R.  145, 
881.) 

The  opinion  of  the  Court  was.delivered  by  Mr.  Justice  Het- 
DENFELT.  Mr.  Chief  Justice  Mubbay  and  Mr.  Justice  Tebby  con- 
curred. 

1.  The  notice  of  demand  and  non-payment  should  have  been 
served  personally  upon  the  defendant  residing  in  the  same  city 
where  tixe  note  was  held,  and  service  tiirough  the  post  office 
was  not  effectual  to  charge  him. 

2.  The  maker  of  a  note,  after  judgment  by  default,  is  a  com- 
petent witness  for  the  endorser,  because  his  interest  is  equally 
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balanced  Our  statute  is  not  so  severe  in  the  exclusion  of  -wit-j 
nesses  on  the  ground  of  interest  as  is  the  rule  at  common  law^' 
It  makes  the  test  of  interest  that  the  witness  '*  will  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment."  Nor 
is  the  objection  yalid  that  he  is  a  party  to  the  action;  after 
ludgment  against  him  the  action  is  ended  as  to  him  and  he  is  no 
longer  a  p^iy,  and  then  his  competency  must  be  tested  by  his 
interest. 

3.  The  Court  did  not  err  in  the  refusal  of  the  instructions 
asked  for  by  the  plaintiff,  because  if  the  defendant  merely  en- 
dorsed his  name  under  the  words,  *'  holden  on  the  within  note," 
he  was  an  endorser  entitled  to  notice  of  demand  and  non-pay-r 
ment.  The  question  whether  the  words  '' without  demand  or 
notice  "  were  written  when  ihe  defendant  signed  his  name  or 
were  interpolated  afterwards,  was  properly  left  to  the  juiy. 

Judgment  affirmed. 


JUAN  t?.  INGOLDSBY. 

Appeax«,  Wbsn  will  not  Lie. — An  appeal  does  not  lie  from  an  order  grant- 
ing a  change  of  venue, 

iIIdbu. — iNTEBixMinoBT  Obdeba,  Whek  Appeaulblx. — ^Appeals  from  inter- 
locutory orders  are  the  creation  of  statate,  and  cannot  be  extended  by 
implication. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Cruz. 

[440]       ^This  was  an  appeal  taken  from  an  order  granting 
a  change  of  the  place  of  trial  of  this  action,  to  the  District 
Court  for  the  County  of  Contra  Costa. 

B.  F,  Feclcham,  for  Appellant. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
PEsnPELDT.    Mr.  Chief  Justice  Mubbat  concurred. 

The  Practice  Act  provides  an  appeal  from  interlocutory 
orders  refusing  to  change  the  place  of  trial;  no  appeal  ia 
allowed  from  orders  where  the  change  is  granted. 

Appeals  from  interlocutory  orders  are  the  creations  of  statute, 
and  cannot  be  extended  by  implication. 

Appeal  dismissed. 


TUOLUMNE  COUNTY  v.  STANISLAUS  COUNTY. 

GoTTSTT  iMDBBTBDHms,  AppowTiaiiT  OP  CoMMZsBioKEBs. — ^The  appointment 
by  the  county  judges  of  two  counties,  of  oommisaioners  to  ascertain  and 
settle  the  proportionate  amount  of  indebtedness  to  be  assumed  Yrr  each, 
under  a  law  authorizing  such  an  appointment  on  the  division  of  saltl 
counties,  is  the  proper  exercise  of  functions  incident  to  their  judiciai 
position. 

1.  Approred,  Btiker  t.  Baker,  10  Gil.  028. 
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Idsm.— Such  an  appointment  is  no  more  objeotionable,  than  the  appoint- 

luent  of  an  arbitrator  or  referee. 
Makdamus,  What  to  Dibkct.  —A  mandamusto  a  board  of  saperrisors  to  issne 

a  vrarrant  for  a  Bi>ecified  anm,  is  irregular;  it  shoula  direct  them  to 

audit  the  account,  and  issne  warrants  accordingly. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Tuolumne. 

This  was  an  application  in  the  Court  below,  to  compel  the 
Buperrisors  of  Stanislaus  county  to  audit  the  account  of  Tuol** 
umne  county,  of  $16,500,  and  issue  a  warrant  therefor  in  favor 
of  the  treasurer  of  the  last  nanled  county. 

The  petition  alleges  that  the  sum  above  named  was  ascer- 
tained and  settled  to  be  due  by  Stanislaus  county  to  Tuolumne 
county,  by  a  board  of  commissioners  appointed  by  the  county 
judges  of  the  two  counties,  in  pursuance  of  the  law  of  1854, 
creating  the  former  out  of  the  latter  county;  the  said  sum  being 
the  proportion  of  the  previously  existing  indebtedness  of  Tuol- 
lunne  county,  justljr  devolving  upon  Stanislaus  county. 

The  defendant  demurred  to  the  petition,  upon  the  ground  that 
the  appointment  of  the  commissioners  by  the  two  county  judges 
was  void,  and  that  the  action  of  the  commissioners  was  there- 
fore not  binding  on  the  parties.  The  Court  below  granted  the 
application,  and  issued  a  mandamus  commanding  the  Super- 
visors of  Stanislaus  county  to  issue  a  warrant  for  the  sum  of 
$16,500,  in  favor  of  the  Treasurer  of  Tuolumne  county.  De- 
fendant appealed. 

Bobinson,  BeaUy  S  BottSy  for  Appellant. 

1.  This  is  a  mandamus  directed  to  the  supervisors  of 
Stanislaus  ^county,  commanding  them  to  issue  county    [441] 
warrants.     This,  they  have  no  authority  or  power  to  do. 

2.  The  Act  directing  the  County  Judges  to  appoint  commis- 
sioners, is  unconstitudonal;  conseqtientiy  their  act,  which  is  the^ 
foundation  of  this  proceeding,  is  void. 

Barber,  for  Bespondent. 

The  proceedings  in  this  case  have  been  properly  conducted, 
in  accordance  with  Section  18  of  the  Act  of  1854,  p.  193. 

It  is  now  contended  that  the  County  Judge,  though  expressly 
authorized  by  law,  could  not  appoint  the  oommiflsioners. 

The  Constitution,  Article  m,  provides  iiiat  the  powers  of  the 
Government  shall  be  divided  into  three  separate  departments, 
and  no  person  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  t^ese  departments,  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others>  except  in  the  cases 
hereinafter  expressly  permitted  or  directed. 

Article  VI,  Section  8,  provides  that  the  County  Judge,  with 
two  Justices,  shall  hold  Courts  of  sessions,  and  he  shall  per- 
form such  other  duties  as  shall  be  required  by  law. 

The  same  power  (the  Constitution)  which  created  the  pro* 
hibition,  likewise  created  the  exception  that  the  County  Judge 
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should  perform  such  other  duties  as  should  thereafter  be  im- 
posed by  law.  One  of  the  duties  imposed  by  that  law,  was  the 
naming  of  two  commissioners  or  arbitrators,  to  settle  the  amount 
due  from  Stanislaus  to  Tuolumne. 

Of  course,  the  ''other  duties"  are  such  as  the  common  sense 
of  mankind  would  include  within  the  sphere  of  his  legitimate 
operations. 

But  we  contend  that  the  appointment  of  commissioners  and 
arbitrators  to  settle  a  disputed  indebtedness  between  two 
counties,  is  evidently  one  of  those  "other  duties"  completely 
within  the  spirit  and  meaning  of  the  Constitution. 

It  will  be  seen  (Debates  on  the  Constitution,  p.  213),  that  the 
section  imposing  these  ''  other  duties"  on  the  County  Judge, 
was  passed  without  any  debate  whatever,  while  other  sections 
of  the  same  article  were  long  and  strenuously  argued,  affording 
corroborative  proof  that  the  section  was  understood,  by  the 
framers  of  the  Constitution,  in  a  common  sense  point  of  view, 
as  including  all  such  other  duties  of  a  quasi  judicial  character 
as  should  thereafter  be  prescribed  by  law.  ( WiUiania  v.  Tliomp- 
8071,  January  Term,  1856.) 

This  was  properly  a  judicial  Act.  It  was  in  effect,  nothing 
more  nor  less  than  the  naming  of  referees  or  arbitrators  to  set-, 
tie  a  question  of  indebtedness.  Certainly,  no  legislative  power 
was  delegated  to  the  County  Judge,  for  the  Act  itself  contained 
all  the  necessary  legislative  action,  and  made  the  County  Judge 
merely  the  judicial  vehicle  of  naming  the  commissioners  ordered 
by  the  Legislature.  It  was  not  executive,  for  the  commissioners 
axDpointed  were  themselves  the  executive  power. 

Giving  to  appellants  the  benefit  of  the  decisions  of  this  Court 
to  their  fullest  extent,  the  ease  falls  precisely  within  the  doctrine 
laid  down  by  Chief  Justice  Murray  and  Justice  Heyden- 
[442]  PELDT,  in  Dickey  v.  Hurlbut,  *July  Term,  1855,  in  which  it 
was  held  that  the  "  machinery  of  an  election  had  been  pro- 
vided by  statute,  viz. :  time,  place  and  inspectors,  and  that  the 
mere  proclamation  (by  the  County  Judge)  was  not  of  the  essence 
or  substance  of  the  act  to  be  done." 

So  in  this  case,  the  machinery,  the  time,  place  and  commis- 
sioners, had  been  provided  by  statute,  and  the  only  act  of  the 
County  Judge  was  the  naming  of  the  two  men. 

The  construction  of  legislative  Acts  particularly,  is  governed 
by  the  maxim,  "Vires  magis  valeai  quam  pereat/' 

The  mandamus  was  properly  allowed. 

Mandamus  is  the  proper  remedy.  {People  v.  McDougal,  4  Cal. 
177;  Bex  v.  St.  Catherine's  Dock  Company,  4  B.  &  Adol.  360;  1 
Nev.  &  Man.  121;  Har.  Dig.  mandamus,  8805;  10  Wen.  363, 
893;  23  Id.  45;  2  Cow.  485;  8  Barb.  332.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.  Mt.  Chief  Justicc  Murray  and  Mr.  Justice  Terry 
concurred. 

By  an  Act  of  the  Legislature  of  1864,  the  County  of  Stanis- 
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laus  was  created,  and  was  carved  wholly  out  of  the  territoiy  of 
the  County  of  Tuolumne.  The  latter  county  being  at  the  time 
in  debt,  the  Act  provides  that  a  just  proportion  of  the  debt 
should  be  assumed  by  the  newly  created  county;  for  this  pur- 
pose the  County  Court  Judges  of  each  county  are  authorizeid  to 
appoint  commissioners  to  ascertain  and  settle  the  amount  of  in- 
debtedness the  County  of  Stanislaus  shall  assume. 

It  is  now  insisted  that  the  power  given  to  the  County  Judges 
to  appoint  the  commissioners  is  invalid,  and  we  are  referred  to 
the  case  of  Burgoyne  v.  San  Francisco  (5  Cal.  9),  where  we  held 
that  none  other  than  judicial  functions,  or  duties  of  a  judicial 
or  quasi  judicial  character,  could  be  imposed  by  the  Legislature 
on  County  Courts  or  Judges. 

A  very  learned  treatise  might  doubtless  be  written,  to  show 
what  is  meant  by  judicial  and  quasi  judicial  duties  and  powers, 
but  I  conceive  it  unnecessary  for  the  present  case.  It  is  very 
certain  that,  whenever  the  duty  to  be  performed  consists  of  the 
settlement  and  adjustment  of  rights  between  parties,  it  is  of  a 
judicial  character,  and  such  is  the  nature  of  the  duties  of  arbi- 
trators and  referees.  Nothing  more  nor  less  was  to  be  per- 
formed by  the  commissioners  contemplated  by  this  Act,  and 
their  appointment  by  a  judge  is  no  more  objectionable  than  the 
appointment  of  arbitrators  or  referees.  Ii  the  rule  which  is 
contended  for  is  correct,  a  Court  could  not  perform  a  vast 
amount  of  duties  which  have  never  been  denied  to  it  as  proper, 
and  which  belong  to  the  judicial  status.  It  could  not  appoint 
any  of  its  officers  or  servants,  nor  assist  in  forming  the  jury  roll, 
nor  in  drawing  grand  and  petit  jurors.  The  Supreme  Court 
could  not  appoint  their  confidential  clerk,  nor  their  reporter, 
nor  give  directions  in  regard  to  the  report  of  their  decisions, 
nor  direct  the  expenditure  o£  their  contingent  fund,  nor  pur- 
chase a  chair  or  table,  nor  allow  the  account  for  it  if  they  did. 
To  all  these  absurdities  would  the  proposition  lead. 

The  next  objection  made,  is  to  the  form  of  the  manda- 
mus, which  ^directs  the  supervisors  to  issue  warrants.    [443] 
That  is  irregular;  it  should  have  directed  them  to  audit 
the  account  and  direct  warrants  to  be  issued  accordingly.    That 
correction  will  be  made  here,  but  as  the  appeal  is  frivolous  and 
lumecessary,  the  appellant  is  taxed  with  uie  costs. 


AMEKICAN  BIVER  WATER  CO.  v.  AMSDEN  et  als. 

KAViaABLB  BiTSB,  What  IS. — A  river  beyond  the  ebb  and  flow  of  the  tide 
may  be  navip;able,  when  it  has  sufficient  depth  and  width  to  float  a  ves- 
sel used  in  the  transportation  of  freight  or  passengers;  and  this  has  been 
extended  to  its  capacity  to  float  rafts  of  lumber. 

Ideic. — ^To  go  beyond  tins  and  declare  a  stream  navigable  which  can  float  a 
log,  would  be  to  turn  a  rule  intended  for  the  benefit  of  the  public,  into 
an  instrument  of  serious  detriment  to  individuals,  if  not  of  actual  priv- 
ate oppression. 
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Idem. — ^The  only  other  iustanoe  in  which  a  stream  is  navignblCt  is  when  it  is 
BO  declared  by  statate,  and  when  so  declared  navigable  to  a  certain 
point,  by  implication  it  is  declared  non-navigable  above  that  point. 

Appeal  from  the  District  Court  of  the  Eleyenth  Judicial  Dis*i 
trict,  County  of  £1  Dorado. 

This  was  an  action  brought  by  the  plaintiffs,  an  incorporated 
company,  to  recover  $8,000  damages,  for  injuries  done  to  the 
plaintiffs'  dam,  erected  across  the  North  Fork  of  the  American 
Kiver,  at  a  place  called  Tamaroo  Bar,  in  El  Dorado  County,  by 
the  defendants  in  floating  lo^  down  said  stream  on  or  about 
June  18,  1855,  and  thereby  injuring  said  dam. 

The  defense  set  up  is,  that  the  stream  is  navigable  for  the 
floating  of  mill-logs  at  and  above  the  plaintiffs'  dam. 

On  the  trial  the  jury  found  a  special  verdict,  in  vrhich  it  is 
found,  among  other  facts,  that  the  plaintiffs'  dam  was  erected 
for  the  purpose  of  diverting  the  water  of  the  stream  for  mining 
purposes.  That  it  is  situated  above  Brighton  and  above  the  ebb 
and  flow  of  the  tide;  that  the  dam  was  injured  to  the  amount  of 
$1,500  by  the  defendants  floating  logs  down  the  stream  against 
the  dam;  that  the  river,  at  the  point  designated,  is  of  sufficient 
size  to  float  saw-logs  with  the  help  of  the  ordinary  tools  and  ap- 
pliances, from  the  first  of  January  to  the  first  of  July;  and  that 
it  was  used  for  that  purpose  before  the  erection  of  plaintiffs' 
dam;  but  that  said  stream  is  not,  in  its  natural  and  ordinary 
stages  of  the  water,  capable  of  being  used  for  the  ordinary  pui*^. 
poses  of  navigation. 

The  Court  gave  judgment  for  defendants.  Plaintiffs  moved, 
for  a  new  trial,  which  was  overruled;  and  plaintiffs  appealed. 

Crocker  A  Robinson,  for  Appellants. 

The  dam  is  above  the  ebb  and  flow  of  the  tide,  and  above  the 
point  of  navigation  flxed  by  the  Legislature. 

The  first  Act  respecting  navigable  streams  was  passed  April' 

20,  1850,  and  declared  the  American  Biver  a  navigable 

[444]    stream  up  to  the  *mill-dam  at  the  head  of  Sutter's  race,. 

which  was  about  nine  miles  above  Sacramento.    (Statutes, 

1850,  p.  100.) 

In  1851  the  point  was  changed  to  the  town  of  Brighton.] 
(Compiled  Laws,  p.  247.) 

In  1853  it  was  again  changed  to  the  Lower  Ford,  which  is  a( 
few  rods  above  lisle's  Bridge.     (Comp.  Laws.  p.  916.) 

In  pursuance  of  the  same  pohcy,  Uie  Act  to  prevent  the  ob-' 
struction  of  navigable  streams,  passed  April  10, 1850,  was  made 
applicable  only  to  a  stream  *'  which  has  or  may  become  a  publie. 
highway,  by  being  by  law  declared  a  navigable  stream."  (Gomp.^ 
Laws,  p.  144.) 

And  this  Court,  in  adjudicating  upon  these  questions,  has 
decided  that  the  State  has  the  absolute  right  to  control,  regu* 
late,  and  improve  the  navigable  waters  within  its  jurisdiction  as 
an  attribute  of  sovereignty,  and  that  the  State  has  the  power  ta 
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destroy  the  right  of  navi^atmg  a  navigable  stream.    {Eldridge  t. 
CroweU,  4  Cal.  80;  QvurUer  ▼.  Gtary,  1  Cal.  462.) 

The  American  Biver,  at  Lisle's  Bridge,  is  a  navigable  stream 
by  the  Act  of  the  Legislature  declaring  it  to  be  so.  (Mwium  y. 
lAsle,  4  Cal.  Bep.  180.) 

Streams  above  the  ebb  and  flow  of  the  tide  can  have  their 
navigable  character  detennined  bj  statutes,  declaring  how  far 
thej  are  public  highways,  (9  Paige,  554;  Angell  W.  C.  Sees. 
637,  541.) 

The  object  of  such  statutes  is  to  ascertain  and  declare  the 
public  right,  in  cases  where  it  might  otherwise  have  been  doubt* 
ful  or  liable  to  dispute  or  interruption.    (10  S.  B.  287.) 

But  should  the  Court  not  deem  this  the  correct  principle, 
then  we  contend  that  it  is  not  a  public  highway,  because  it  is 
not  navigable  for  the  ordinaiy  purposes  of  naidgation. 

The  defendants  claim  that  when  a  stream  is  large  enough  for 
navigation,  it  is  a  public  highway  by  the  common  law.  Con* 
ceding  that  this  principle  is  properly  applicable  in  this  State, 
still  we  contend  tiuit  it  appHes  only  to  such  streams  as  arenavig* 
able  in  their  ordinary  stages,  when  uninfluenced  by  freshets,  for 
the  ordinary  purposes  of  navigation^  such  as  boats,  rafts,  or 
other  water-craft  of  artificial  construction,  and  does  not  apply 
to  streams  which  are  capable  oidy  of  floating  loose  logs  a  portion 
of  the  year. 

The  object  floated  must  b&  some  craft  of  artificial  construc- 
tion; such  as  is  used  for  the  ordinary  purposes  of  navigation. 

In  Palmer  v.  MuMgan  (3  Caines,  319),  the  Hudson,  at  Still- 
water, was  held  a  public  nighway,  because  it  was  navigable  for 
rafts  or  lumber. 

In  Sliaw  V.  Crawford  (10  I.  B.  237),  because  the  Battenkill  had 
been  used  for  rafting. 

In  The  People  v.  PlaU  (17  I.  B.  212),  the  Saranac  was  held  not 
a  public  highway,  because  it  was  not  navigable,  '*for  boats  of 
any  kind,"  although  it  had  been  used  for  rafting,  for  a  few 
years,  with  the  consent  of  the  defendant. 

In  Hooker  v.  Cummings  (20  I.  B.  98),  it  was  held  that 
the  term  *  "  public  and  common  navi^ble  river,"  meant    [445] 
a  river  "used  with  boats  and  small  craft." 

In  Adams  v.  Pease  (2  Conn.  483),  it  is  limited  to  streams,] 
navigated  by  "  vessels,  boats,  or  any  water  craft." 

In  North  Carolina,  it  is  held  that  the  stream  must  afford  a| 
"  common  passage  for  people  in  vessels." 

(See  Bidlock  v.   Wilson,  2  Porter  Ala.  448;    Weffiersfield  v.j 
Humphreys,  20*  Conn.  218;  Munson  v.  Hunger/ord,  6  Barb.  S. 
C.  B.  265.) 

The  same  principles  were  reafiirmed  in  the  case  of  Curtis  v. 
Keesler  (14  Barbour  S.  C.  B.  511),  where  the  Court  further  held, 
that  the  owner  of  the  dam  was  entitled  to  an  injunction,  to  re- 
strain the  running  of  saw  logs  over  his  dam. 

Ohver  <&  Hermance,  for  Bespondents. 

J.,  The  Amerigan  ^ver  was,  at  the  point  where  the  dam  was 
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erected,  at  the  time  of  the  supposed  injuiy,  a  public  highway 
by  water;  was  so  by  the  common  law,  and  the  dam  was  there- 
fore a  nuisance. 

2.  The  Court  will  not  -violate  any  established  principle,  on 
the  ground  of  mere  fancied,  expediency,  in  regard  to  any  im- 
portant interests,  especially  regardless  of  other  important  in- 
terests, unless  an  imperious  necessity  exists. 

In  the  first  point,  in  Wadsworth,  Adminisiraiory  v.  SmUh  (2 
Fairf .  Maine  B.  280);  Paris,  Chief  Justice  of  the  Supreme  Judi- 
cial Court,  in  delivering  the  opinion  of  the  Court,  says:  ''If, 
therefore.  Ten  Mile  Creek  was  naturally  of  sufficient  size  to 
float  boats  or  mill  logs,  the  public  have  a  right  to  its  full  use  for 
that  purpose,  unencumbered  with  dams,  sluices  or  tolls,  and  no 
man  can  thus  encumber  it  without  the  public  permission. 

The  American  river  is  a  public  highway  by  water,  because  it 
can  be  navigated  with  mill  logs  six  months  in  the  year,  as  aj)-  ^ 
pears  by  the  special  verdict.  (Angell  on  Water  Courses,  Sees. 
535,  536;  The  People  v.  Pto«,  17  J.  R.  212,  referred  to  by  the 
opposing  counsel,  recognizes  the  principle  contended  for  by  the 
respondents.) 

In  the  Supreme  Court  of  New  York,  Kent,  Chief  Justice,  rec* 
ognizes  the  same  doctrine  in  Fcdmer  v.  MuUigan  (3  Caines  B. 
318.) 

The  appellants  cite  the  statutes  of  1850,  p.  100;  1851,  p;  247; 
Comp.  Laws,  p.  916;  Id.  144,  all  declaring  this  river  to  be  a 
public  highway,  at  points  below  this  dam,  thus  leaving  the 
liver  at  the  pomt  in  controversy,  the  same  as  at  common  law,  a 
common  or  public  highway,  as  is  clearly  established  by  all  the 
authorities  adduced  by  both  appellants  and  respondents. 

Angell  on  Water  Courses,  also  cited  on  the  part  of  the  appel- 
lants, (Section  537,)  not  only  recognizes  the  doctrine  before 
claimed  on  the  part  of  the  respondents,  but  clearly  embraces  and 
fully  sustains  the  case  at  bar,  in  the  following  emphatic  lan- 
guage: ''  If  a  stream  is  naturally  of  sufficient  size  to  float  boats 
or  mill  logs,  the  public  have  a  right  to  its  fr^e  use,  for  those 
two  purposes,  unencumbered  with  dams,  etc.,"  referring  with 
approbation  to  2  Fairf.  Maine  B.  280,  in  which  the 
[446]  ^learned  Chief  Justice  of  the  Supreme  Judicial  Court  of 
the  State  delivers  the  unanimous  opinion  of  the  Court, 
fully  sustaining  the  doctrine  of  the  text,  and  also  citing  9  Paige, 
N.  T.  Ch.  R.  before  referred  to,  and  ScoUy,  WUson^  3  New 
Hamp.  B.  321,  where  the  same  principle  is  approved. 

In  Shaw  et  al.  v.  Crawford  (10  J.  R.  237),  also  cited  on  the 
part  of  the  appellants,  although  not  strictiy  analogous  in  its 
facts,  fully  endorses  all  the  principles  contended  for  on  the 
part  of  the  respondents  in  the  case  at  bar.  In  that  case  it 
was  contended  that  because  the  river  Battenkill  was  not  em- 
braced in  the  statute  declaring  certain  rivers  and  streams, 
public  highways— that  therefore  the  Battenkill  was  not  a  pub- 
lic highway;  but  the  Court  say:  "Though  the  Battenkill  be 
(Omitted  in   the  statute,  declaring  certain  rivers  and  streams 
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public  highways,  the  omission  cannot  prejudice  the  right  which 
the  public  may  have  acquired  by  usage.  The  object  of  the  act 
was  not  to  release  any  public  right,  but  to  ascertain  and  de- 
clare it  in  cases  where  it  otherwise  may  have  been  doubtful,  or 
liable  to  dispute  or  interruption. 

"  When  a  river  is  so  far  navigable  as  to  be  of  public  use,  in 
the  transportation  of  property,  the  public  claim  to  such  naviga- 
tion ought  to  be  liberally  supported.  The  free  use  of  waters, 
which  can  be  made  subservient  to  commerce,  has  by  the  general 
sense  of  mankind  been  considered  a  thing  of  common  right." 

Mr.  Justice  Hetdekfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubrat  and  Mr.  Justice  Tebbt  concurred. 

A  river  which  is  not  within  the  ebb  and  flow  of  the  tides,  may 
be,  notwithstanding,  a  navigable  stream  in  two  events;  first, 
when  it  is  of  sufGicient  depth  and  width  to  float  vessels,  boats, 
or  other  water  craft  used  in  the  transportation  of  freight  or  pas- 
sengers, or  both,  and  this  has  been  extended  to  its  capacity  to 
float  rafts  of  lumber.  To  go  beyond  this,  and  attribute  naviga- 
ble properties  to  a  stream  which  can  only  float  a  log,  is  carry- 
ing the  doctrine  entirely  too  far^  and  is  turning  a  rule  which 
was  intended  to  protect  the  public,  into  an  instalment  of  seri- 
ous detriment  to  individuals,  if  not  of  actual  private  oppres- 
sion. The  important  uses  to  which  the  waters  of  non-navigable 
streams  are  constantly  applied,  would  have  no  security  or  cer- 
tainty under  such  a  stretch  of  construction.  Dams  for  the 
erection  of  mills,  manufactories,  canals,  for  the  purpose  of  irri- 
gation, supplying  mines,  or  even  to  subserve  navigation  itself, 
would  have  to  give  way  to  the  mere  claim  of  the  right  to  float  a 
saw-log,  and  if  a  log,  why  not  a  plank,  or  a  fishing-rod  ?  The 
idea  of  navigation  certainly  never  contemplated  such  a  defini- 
tion or  such  results. 

The  other  instance  in  which  a  stream  is  navigable,  is  when  it 
is  expressly  declared  so  by  statute. 

In  r^ard  to  'the  river  under  consideration,  the  statute  de- 
clares it  to  be  navigable  up  to  a  point  which  is  below  the  dam 
of  the  plaintiffs.  Thus  by  implication  it  is  declared  non-navi- 
gable above  that  place. 

The  judgment  is  reversed,  and  the  cause  remanded. 


*SMALL  1?,  GWINN.  [447] 

JcBncxs  or  thb  Peace. —Jubisdictiok. — ^The  Legislature  canoot  confer 
any  jurisdiction  upon  justices  of  the  peace  over  cases  where  the  amount 
in  dispute  exceeds  in  value  the  sum  of  $200;  the  statute  giving  them 
jurisdiction  over  cases  of  disputed  minins  claims  has  been  already  con- 
strued by  this  Court  by  this  rule,  to  which  there  are  no  exceptions. 

Idsm. — The  obiection  to  the  jurisdiction,  on  the  gpround  of  excess  of  value 
of  the  subject  of  controversy,  is  properly  taken  by  answer;  and  when 
so  taken,  should  be  first  determined  before  proceeding  to  hear  the  merits 
of  the  case, 
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Ide3i. — The  juiisdictioii  of  jnstioea  of  the  peace  in  forcible  entry  and  de- 
tainer cases,  arises  from  the  quasi  criminal  natare  of  those  cases,  '^'hich 
fall  under  the  head  of  special  cases,  as  that  term  is  nsed  in  the  Consti- 
tution. 

Appeal  from  the  County  Court  of  Placer  County. 

Action  to  try  the  right  to  a  mining  claim  in  a  Justice's  Court. 
The  answer  of  defendant  avers  that  the  value  of  the  mining 
claim  in  dispute  is  $300^  and  that  the  justice  has  no  jurisdiction 
to  try  the  cause. 

On  the  trial,  in  the  County  Court,  the  defendant  moved  to 
dismiss  the  action  for  want  of  jurisdiction,  on  the  ground  that 
the  property  in  dispute  was  real  property,  which  motion  was 
overruled.  Plaintiff  then  moved  to  strike  from  the  answer  the 
allegation  that  the  claim  in  dispute  was  of  the  value  of  $300, 
which  motion  was  sustained,  the  defendant  excepting.  Judg- 
ment was  entered  for  plaintiff.  Defendant  moved  for  a  new 
trial,  which  was  overruled,  and  defendant  appealed. 

Crocker  &  JRobirison,  for  Appellant. 

It  matters  not  whether  mining  claims  in  California  are  to  be 
treated  as  real  or  personal  property.  It  is  enough  that  they  are 
the  subjects  of  actions,  and,  under  the  Constitution,  it  is  the 
value  of  the  claim,  or  ''  the  amount  in  dispute,"  which  deter- 
mines what  Court  is  to  take  jurisdiction.  If  of  less  value  than 
two  hundred  dollars,  then  a  justice  has  jurisdiction;  but  if  it 
exceed  that  amount,  the  Distnct  Coiui  has  exclusive  jurisdic- 
tion. 

This  very  question  has  been  substantially  decided  by  this 
Court  in  Eicks  v.  BeU,  3  Cal.  R.  219,  and  in  Van  Etten  v.  JUson, 
Jan.  T.  1866;  CaulfieH  v.  Hudson,  3  Cal.  B.  889;  Zander  v,  Coe, 
Oct.  Term,  1855. 

But  it  is  replied  that  it  is  the  amount  stated  in  the  complaint, 
w*hich  is  to  determine  the  question  of  jurisdiction;  and  as  the 
value  of  the  claim  is  not  averred  in  the.  complaint,  therefore  the 
justice  had  full  jurisdiction,  and  defendant  had  no  right  to 
plead  want  of  jurisdiction. 

The  cases  cited  by  respondent,  on  this  point,  are  those  where 
the  Court  had  jurisdiction  of  matters  above  a  certain  amount, 
and  it  has  always  been  held  in  such  cases  that  where  the  plaintiff 
claims  an  amount  exceeding  that  necessary  to  give  the  Court 
jurisdiction,  that  constituted  the  amount  in  dispute;  though  he 
might  fail  to  sustain  his  claim  to  that  full  amount.  But 
[448]  this  principle  has  never  been  applied  to  Courts  *of  infe- 
rior jurisdiction,  who  can  only  take  cognizance  of  claims 
below  a  certain  amount. 

No  presumption  is  to  be  made  in  favor  of  an  inferior  tribunal; 
its  jurisdiction  must  appear  upon  the  face  of  its  proceedings. 
(G  Shepley,  340;  16  Vermont,  340;  2  Dev.  431;  4  Id.  305;  3 
Green,  57;  2  Harrington,  25. 

But  it  is  also  urged  that  this  is  a  special  case,  like  that  of  an 
action  of  forcible  entry  under  the  statute,  and  therefore  the 
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Legislature  ha9  a  right  to  confer  UBliznited  jurisdiction  upon  a 
justice. 

This  Court  has  declared  that  special  cases  do  not  include  any 
class  of  cases  for  which  the  Courts  of  general  jurisdiction  had 
always  supplied  a  remedy;  they  must  be  confined  to  such  new 
cases  as  are  the  creation  of  statutes.  (Parsons  v.  Tuolumne 
Water  Co,,  Jan.  T.  1&55.) 

We  contend  that  this  action  is  not  iixe  creation  of  a  statute, 
but  one  which  was  provided  under  the  common  law.  Whether 
a  mining  claim  be  considered  as  real  or  personal  property,  or  as 
a  mere  franchise  derived  from  the  State,  like  a  ferry  right — ^in 
either  case  the  common  law  afforded  ample  remedy. 

Ejectment  may  be  maintained  for  a  coal,  or  otner,  mine,  al- 
though the  plaintiff  has  no  title  to  the  soil  itself.  (Adams' 
Equity,  20.) 

So,  although  he  has  a  mere  license  to  dig,  if  he  be  in  actual 
possession.     (Adams'  Eq.  20;  Bainbridge  on  Mines,  96,  405.) 

The  owner  of  a  feny  established  by  the  Legislature  is  pro- 
tected in  his  rights  by  the  common  law.  (9  Conn.  B.  26;  2 
Young  &  Jarvis,  285;  6  Bam.  &  Cres.  703;  3  Murphy,  57;  1 
Nott  &  McCord,  387;  3  Kent's  Com.  566;  5  J,  C.  R.  Ill;  2 
Eden  Ch.  271-3,  and  notes.) 

Edwards  &  English^  for  Bespondents. 

I.  That  the  justice  of  the'  peace  had  jurisdiction.  The 
plaintififs  only  sought  to  try  their  right  to  a  mining  claim,  and 
for  this  purpose  his  jurisdiction  was  express.  (Compiled  Laws, 
750,  Sees.  6,  7.) 

In  the  complaint  there  was  neither  averment  nor  demand  of 
value  or  damages.  The  plaintiffs  only  sought  the  restitution  of 
•the  possession  of  their  claim.  The  defendants,  first  by  their 
motion,  and  afterwards  by  their  answer,  objected  that  the  value 
of  the  claim  was  over  two  hundred  dollars,  and  that,  therefore, 
the  justice  had  not  jurisdiction. 

We  insist  that  in  all  pases  where  the  jurisdiction  depends 
.-upon  amount  or  value,  the  averment  and  demand  of  amount  or 
value  in  the  complaint  must  determine.  Neither  the  motion  nor 
answer  has  anything  to  do  with  fixing  the  jurisdiction.  (Stevens 
V.  Pearson,  5  Vermt.  B.  603;  Meirees  v.  Despont^  2  Wash.  C.  C. 
463;  Singleton  v.  Madison,  1  Bibb.  342;  Odell  v.  Cuihbert,  9 
Watts  &  Serg.  66;  Sherman  v.  Clark,  3  McLean,  91;  Boon  v. 
Poindexter,  12  Sm.  &M.  640;  Gordon  v.  Lmgest,  16  Pet.  B.  97.) 

The  objection,  if  it  obtained  at  all,  would  apply  with  equal 
force  to  actions  of  forcible  or  unlawful  entries  and  detainers  of 
land,  and  consequenUy  it  would  be  in  the  power  of  the  defend- 
ant in  all  such  actions  to  procure  a  dismissal  of  the  action 
whenever  the  property  is  of  a  value  "^exceeding  two  hun-  f449] 
dred  dollars.  Such  a  doctrine  would  almost  destroy 
that  action  which  has  hitherto  been  held  to  lie  in  all  cases  to 
which  it  is  adapted,  regardless  of  the  value  of  the  property  de- 
tained.   We  think  that  this  objection  is  already  overruled  by 
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this  Court  in  (yCdlaghan  v.  Booth,  and  Van  Etten  c0  Steel  v.  JUson 
and  others. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey-' 
DENFELDT.  Mr.  Chief  Justice  Mubbat  and  Mr.  Justice  Tebbt 
concurred. 

In  Zander  t.  Coe  (5  Gal.  ^230^,  we  decided  that  the  Legislature 
could  not  confer  on  justices  oi  the  peace  any  jurisdiction  where 
the  amount  in  controversy  exceeds  two  hun<L:ed  dollars.  There 
can  be  no  exception  to  this  rule,  and  in  Van  EUen  v.  JUson^ 
(ante,  19,)  in  construing  the  statute  giving  them  jurisdiction  of 
mining  claims,  we  expressly  confine  it  to  such  as  are  of  the  value 
of  two  hundred  dolliuns. 

Their  jurisdiction  in  forcible  entry  and  detainer  cases  arises 
from  the  nature  of  those  cases,  they  being  quasi  criminal;  and 
coming  under  the  head  of  special  cases,  as  that  term  is  used  in 
our  Constitution,  the  Legislature  has  the  right  to  dispose  of  the 
jurisdiction  in  those  cases  according  to  its  own  wisdom;  and 
that  action  would  be  maintainable  as  well  for  a  mining  claim  as 
for  other  land,  where  the  circumstances  would  warrant  it. 

The  objection  to  the  jurisdiction  of  the  justice,  on  the  ground 
of  excess  in  the  value  of  the  subject  of  controversy,  was  prop- 
erly made  by  the  answer,  and  that  should  have  been  first  deter*^. 
mined  before  he  proceeded  to  hear  the  merits  of  the  case. 

Judgment  reversed  and  cause  remanded. 


CBANDALL  v.  WOODS  et.  al. 

Iwja.NdToy  BT  Goxmrt  Judge. — ^The  ^^ranting  an  injnnction  by  a  County' 
Judge  on  a  bUl  filed  in  the  District  Court,  is  auxiliary  to  the  action  of 
that  Court,  and  has  the  same  force  and  effect,  for  all  intents  and  pur* 
poses,  as  if  it  were  the  direct  act  of  the  latter. 

Idem. — ^AppSAii. — Such  an  order  m^  therefore  be  appealed  from,  in  thd. 
same  manner  as  if  made  by  the  District  Court, 

Idem. — DisNiiOiS  on  Answbb. — ^Whelre  the  answer  to  a  bill  for  an  injunction 
denies  all  the  equity,  if  any,  of  the  bill,  a  preliminary  injunction  should, 
not  be  granted. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial  Dis-i 
trict,  County  of  Nevada. 

The  plaintiff  filed  his  bill  praying  for  an  injunction  to  restrain' 
the  defendants  from  using  or  diverting  the  waters  of  certain 
springs,  to  the  exclusive  use  of  which  plaintiff  avers  that  he  is 
entitled  by  possession,  etc.,  and  praying  for  judgment  for  dam- 
ages. One  defendant  answered,  denying  all  the  material 
s^egations  of  the  bill.  The  other  defendant  denied  all  the 
allegations,  except  as  to  plaintiff's  title  to  the  springs,  to  which 

they  answer  disclaiming  any  right  or  claim  therein  or 
[450]    *thereto.     On  return  of  an  order  to  show  cause,  made  by 

the  County  Judge,  the  question  was  argued  on  the  bill 
and  answer,  and  an  order  was  made  by  the  County  Judge 
granting  the  injunction.    The  defendants  appealed.    The  mer- 
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its  of  the  bill  not  being  conddered  by  the  Court,  as  it  is  con- 
ceded that  its  equities,  if  any,  are  fully  denied,  it  is  unnecessaxy 
to  set  forth  its  averments,  or  the  arguments  thereon. 

McConneU,  for  Appellants. 

Admitting  that  liie  bill  of  itself  was  suiScient  to  warrant  the 
action  of  the  Court  below,  we  contend,  that  taken  in  connection 
with  the  answer,  the  injunction  was  improvidently  issued.  It 
will  be  remembered  that  the  order  appealed  from,  was  made  on 
the  bill  and  answer,  not  on  the  bill  alone. 

I  think  the  general  rule  will  readily  be  admitted,  that  where 
a  preliminaiy  injunction  has  issued  on  the  bill  alone,  upon  the 
coming  in  of  an  answer  fully  responsive  and  denying  all  its 
equity  to  the  bill,  the  chancellor  will  dissolve  the  injunction,  of 
course.  {Hoffman  v.  Livingston,  1  Johns.  Ch.  B.  211,  212;  Bob* 
erU  V.  Anderson,  2  Id.  205;  Couch  v.  Ulster  and  Orange  Turnpike 
Company,  4  Id.  31.) 

This  rule  is  as  old  as  the  jurisdiction  of  the  Court  itself,  and 
is  based  upon  the  obvious  reason,  that  the  defendant's  answer 
being  drawn  out  by  the  plaintiff's  bill,  is  evidence  for,  as  well 
as  against  him.    (Story  Elq.  PL  876,  a.) 

That  there  are  exceptions  to  the  rule,  I  freely  admit;  but  I  be* 
lieve  the  exceptions  are  confined  to  cases  of  waste. 

If  the  coming  in  of  a  responsive  answer,  is  sufficient  reason 
for  the  dissolution  of  an  injunction  already  granted,  a  fortiori, 
it  would  be  sufficient  to  prevent  the  granting  of  an  injunction, 
after  its  coming  in. 

This  proposition  is  too  obvious  for  argument. 

Edwards  &  English,  for  Bespondent. 

I.  The  appeal  in  this  case  is  from  an  order  granting  an  in- 

i 'unction  made  by  a  Couniy  Judge  at  chambers.  It  could  not 
lave  been  otherwise;  for  although  his  action  was  auxiliary  to 
that  of  the  District  Court,  and  he  may  have  even  been  pro  hao 
vice  Judge  of  the  latter  Court,  still  it  was  as  Judge,  and  not  as 
a  Court,  that  he  was  authorized  to  interpose.  (Practice  Act, 
Sec.  111.) 

We  insist,  that  no  appeal  lies  from  the  order  now  under  re- 
view. If  erroneously  made,  it  could  only  be  corrected  by.  a 
motion  in  the  District  Court  to  set  aside  or  vacate  it;  and  from 
an  order  denying  such  motion,  an  appeal  would  lie  to  this 
Court.  In  New  York,  by  express  statute,  an  appeal  is  allowed 
from  certain  orders  made  by  a  Judge  out  of  Court;  but  in  this 
State,  there  is  no  such  provision.  The  statute  nowhere  allows 
an  appeal  from  the  order  of  a  Judge.  It  is  only  from  an  order 
of  the  Court.  (1  Burrell's  Prac.  360;  2  Whitaker's  Prac.  196, 
197, 198;  1  Code  Bep.  U.  S.  26;  Practice  Act,  Sec.  347.) 

II.  According  to  the  ancient  chanceiy  practice,  if  an  answer 
directiy  responsive  to  the  bill  denied  its  equity,  an  in- 
junction  would  not  be  or-*dered,   or  if  improvidentiy    [451] 
ordered,  would  be  dissolved  on  motion.    In  other  words, 

,it  required  two  witnesses,  or  one  witness  and  strong  corrobo- 
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rating  circumstances,  to  meet  the  denial  of  the  answer;  but  un- 
der our  system,  no  such  rule  obtains.  With  us,  all  answers, 
whether  in  actions  at  law  or  in  equity,  are  in  the  same  category. 
In  this  case,  both  the  complaint  and  answer  are  equally  veri- 
fied, and  the  trial  will  be  conducted  as  if  both  were  without 
verification.  The  Court  ought  not,  in  limine,  to  pass  upon  the 
issues  of  fact  presented  by  the  pleadings,  but  to  reserve  them 
for  the  trial. 

The  injunction  in  this  case  was  granted  upon  notice  to  the 
defendants,  or  rathe?:  after  an  order  upon  them  to  show  cause 
why  an  injunction  should  not  be  granted.  In  this  state  of  the 
cjase,  we  believe  there  is  no  direct  statutory  provision,  enabling 
the  defendants  to  have  the  order  reviewed;  and  if  such  review 
were  nought,  it  could  at  best  be  had  in  the  analogy  to  the  former 
general  practice,  which,  as  we  have  shown,  could  only  be  at- 
tained by  an  appeal  from  an  order  of  the  District  Court  denying 
a  motion  to  dissolve  the  injunction. 

If,  however,  the  order  is  to  be  regarded  as  made  vdthout  no- 
tice, and  the  answer  of  the  defendants  is  to  be  held  as  conclu- 
sive against  the  equity  of  the  plaintiffs  according  to  the  former 
practice,  then  the  case  of  the  latter  is  always  at  the  mercy  of  the 
former.  We  admit  that  there  are  cases,  both  under  the  old  and 
new  practice,  in  which  the  answer  has  been  used  as  an  affidavit, 
and  in  such  cases,  affidavits  have  been  heard  on  the  part  of  the 
plaintiff.  Here,  however,  the  answer  was  filed,  and  was,  and 
IS,  relied  upon  as  an  answer  only,  and  there  is  no  pretext  for 
the  application  of  the  exceptional  rule.    (Practice  Act,  Sec.  718; 

1  Whitaker's  Practice,  22;  Schenck  v.  McKee,  4  How.  P.  R.  246; 

2  Code  R.  110,  111.) 

Besides,  the  proposition  is  too  broadly  stated  on  the  part  of 
the  appellants.  ,  .Even  under  the  former  practice,  an  injunction 
was  never  dissolved,  as  a  matter  of  course,  upon  the  coming  in 
of  the  answer  denying  the  equity  of  the  complaint;  but  the 
Court  looked  to  all  the  circumstances,  and  would  continue  or 
dissolve  the  injunction,  in  the  exercise  of  a  sound  discretion. 
{Poor  V.  Carlton  et  (U,,S  Sumner  R.  74,  75.) 

And  although  the  Code  may  not  have  enlarged  the  powers  of 
the  Courts  in  granting  final  injunctions,  there  can  be  no  doubt 
that  such  powers  are  eidarged  as  to  preliminary  injunctions. 
Such  are  the  New  York  authorities,  and  in  fact  it  is  difficult  now 
to  conceive  of  a  ease  in  which  the  Courts  will  not  grant  a  pre- 
liminary injunction,  if,  the  facts  being  proved,  a  finsd  injunction 
-would  be  proper.    (6  How.  Pr.  R.  89.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.  Mr.  Chief  Justice  MuimiLT  and  Mr.  Justice  Tesby 
concurred. 

When  the  County  Judge  exercises  the  power  given  him  by 
statute  of  granting  an  injunction  upon  a  bill  filed  in  the  Dis- 
trict Court,  his  act  is  auxiliary  to  the  jurisdiction  of  that 
[452]    Court,  and  must  have  the  same  force  '^'and  efficacy  for  ail 
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I  purposes,  as  if  it  were  the  direct  act  of  the  latter.  Such  an  order 
'  may  therefore  be  appealed  from,  in  the  same  manner  as  if  made 
I  by  the  District  Court. 

The  appeal  in  this  case  being  veil  taken,  it  is  conceded  that 
the  answer  denies  all  the  equity  of  the  bill,  if  it  has  any,  and 
itherefore  the  prder  was  improvidently  granted,  and  is  here  re* 
iversed. 

LOBBAINE  ET  AL.  V.  LONG. 

i^  Eqitttablb  Belief — ^Elboizon  ot  BimDT.— Aithongh  a  party  may  set  up 
on  equitable  defense  to  an  action  at  law,  he  is  not  confined  to  that  pro- 
ceeding. He  may  let  the  jndgment  go  at  law,  and  file  hid  bill  in  equity 
for  relief. 

[Idem. — Pbactzce. — Onr  practice,  while  it  enlarges  the  field  of  remedy,  does 
not  take  away  pre-existing  remedies  by  implication. 

Appbaii  from  thd  District  Court  of  the  Fifth  Judicial  District, 
iCounty  of  Tuolumne. 

This  was  a  bill  filed  in  the  Court  below  by  the  appellants,  ask- 
ing to  have  a  certain  agreement,  entered  into  between  the 
plaintifTs  and  defendant,  reformed,  on  the  ground  of  mistake 
and  fraud.  The  paper  purported  to  be  a  settlement  of  a  part- 
nership debt  due  from  plaintifi:s  to  defendant,  wherein  it  is 
alleged  that  it  was  intended  and  agreed  that  the  settlement  was 
to  coyer  all  demands;  the  plaintiffs  contend  that  the  defendant 
fraudulently  procured  the  execution  of  the  written  agreement. 
Plaintiffs  state  also  that  the  defendant  has  proceeded  to  obtain 
Tudgment  on  certain  claims  that  were  not,  but  should  have  been, 
included  in  the  settlement.  They  pray  for  a  reform  of  the  con- 
tract, a  temporary,  and  finally  a  perpetual  injunction.  The  de- 
fendant demurred  genertdly,  and  the  demurrer  was  sustained  by 
the  Court  below,  and  judgment  rendered  against  the  plaintiffs. 
Prom  this  judgment  plaintiffs  appealed. 

Eobinson,  BeaUy  &  Botts,  for  Appellants. 

The  plaintiffs  could  not  set  up  their  settlement  in  defense  of 
the  action  on  the  Uen,  on  account  of  the  mistake  in  the  case, 
their  defense  being  purely  equitable.  (1  Greenleaf  on  Evidence; 
see  23  Stephen's  Pleading,  p.  196;  Cal.  Practice  Act,  Sec.  46; 
Gary  v.  Goodman,  9  Barb.  S  C.  R.  658;  Otis  v.  SiU,  9,  Barb. 
121.)  Nor  could  they  avail  themselves  of  the  defense  against 
a  note  without  a  correction  of  the  lease.  (Practice  Act,  Sec. 
574;  also  Gary  v.  Ooodman,  above  cited.) 

The  plaintiffs'  defense  to  the  lien  being  unavailing  without  a 
i connection  of  the  lease,  they  were  not  bound  to  set  it  up  in  that 
action,  and  are  entitled  to  relief  against  the  judgment  thereon. 
(Practice  Act,  Sec.  68;  Spencer  v.  Wilson,  Mum.  R.  130;  Kin-' 
caid  V.  Gumming,  2  Mum.  R.  1;  Tousliee  v.  Lee,  4  Cal.  R.  270; 
Click  v.  Gillespie,  4  Haywood  R.  7.) 

1.  Approved  ffou/k  t.  ti^uUn,  30  CaL  311.    Cited  IlilU  y.  JShenoood,  Oal.  Sup.  Gt.  April 
.7.  Ib7i,  not  repjrted. 
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[453]       *L,  Quint,  for  Respondent. 

1.  The  statute  provides  that  '*  the  defendant  may  set 
forth  in  his  answer  as  many  defenses  or  counter  claims  as  he 
may  have."    (Sec.  49,  Practice  Act.) 

Under  this  question  they  could  have  plead  all  the  matters  set 
forth  in  the  biU  of  complaint,  in  defense  of  thei  action  or  actions 
they  now  seek  to  restrain.  (Gorry  v.  Ooodnmn,  2  Eenyon's  R, 
266;  While  v.  MirrU,  3  Sel.  R.  352;  Flint  v.  Lyon,  4  Cal.  R.  p. 
17;  see  also  Morgan  v.  ThHft,  2  Cal.  R.  662.) 

2.  TVhen  a  party  to  a  suit  at  law  has  knowledge  of  a  fraud  or 
other  matter  of  defense  in  time  to  avail  of  it  at  the  tiial  at  law, 
and  he  neglects  to  do  so,  he  cannot  afterwards  obtain  relief  in  a 
Court  of  Equity  against  the  judgment  at  law  on  the  ground  of 
such  fraud,  or  matter  of  defense  that  he  might  have  set  forth  at 
the  trial,  but  is  forever  concluded  by  the  judgment.  {Le  Oreen 
V.  Oowman  db  Kemble,  1  Johns.  Cas.  436  and  492;  Homer  v. 
Fish,  1  Pick.  R.  439;  Thatcher  v.  Gorman,  12  Mass.  R.  267; 
FhUips  V.  Hunter,  2  H.  Bl.  415.) 

3.  Courts  of  law  and  equity  have  concurrent  jurisdiction  on 
questions  of  fraud.    (Le  Oreen  v.  Ooumian  dc  Kemble,  1  Johns. 
C.  436,  493;  3  Bl.  0.  431-2;  2  P.  Wm.  166,  220;   1  Bam.  R.. 
396,  480,  482;  8  Vesey,  Jr.  295.) 

Mr.  Justice  Hetdenteldt  delivered  the  opinion  of  the  Court.,] 
Mr.  Chief  Justice  Mubeat  concurred. 

Although  a  party  may  set  up  an  equitable  defense  to  an  action 
at  law,  his  remedy  is  not  confined  to  that  proceeding.    He  may 
let  the  judgment  go  at  law,  and  file  his  bill  in  equify  for  relief. 
Our  practice,  while  it  enlarges  the  field  of  remedy,  does  not  take, 
away  pre-existing  remedies  by  implication. 

Judgment  reversed,  and  cause  remanded. 


HUDSON  r.  SIMON  et  al. 

Evidence,  Pbelhonabt,  of  Wbitten  Ikstbukentb.  —In  an  action  of  cu-* 
8un\p8it  against  a  firm,  where  the  answer  of  one  of  the  defendants  de- 
nies that  he  was  a  member  of  the  firm,  it  is  error  to  admit  in  evidence, 
as  against  that  defendant,  a  letter  admitting  the  indebtedness,  signed  in 
the  firm  name»  without  proof  that  defendant  wrote  the  letter,  or  author- 
ized it  to  be  written. 

Pabtnebship,  a  Question  of  Fact. — ^Partnership  mast  be  proved,  like  any 
other  fact,  and  cannot  be  established  by  mere  sormise  or  innendo. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  brought  against  Ukich  Simon  and  D. 

Simon  for  goods,  wares  and  merchandise,  purchased  of  plaintiff 

by  defendants,  doing  business  as  ''  Simon  s,  Bro.'* 

The  defendants   answered  severally,  both  denying  that  U. 

Simon  was  a  member  of  the  firm  or  indebted  to  plaintiff 

[454]    for  the  goods.     The  an-'^swer  of  D.  Simon  admits  that 

he  and  C.  Simon  are  indebted  to  the  plaintiff,  as  alleged 
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in  the  complaint.  The  amount  claimed  is  $966,  being  a  balance 
of  an  account  for  goods  sold  to  Simon  &  Bro.,  from  May  to 
September,  in  the  year  1854. 

On  the  trial,  plaintiff  proved  by  his  clerk  that  in  1852,  C. 
Simon  came  into  plaintiff's  store  to  buy  goods  as  agent  of  XJ. 
Simon,  and  that  the  plaintiff  refusing  to  sell  goods  to  him 
without  seeing  his  principal,  U.  Simon  came  to  the  plaintiff's 
store  and  said  that  he  was  doing  business  in  Sacramento,  and 
that  he  would  pay  for  any  goods  that  might  be  bought  by  C. 
Simon  for  him. 

The  plaintiff,  under  the  exception  of  defendant,  read  in  evi- 
dence the  following  letter: 

^'Sacbamento,  April  13^  1854. 
''Mb.  C.  Httdson,  San  Francisco: 

*•  Dear  Sir, — Enclosed  we  beg  to  hand  you  a  draft  on  Bur- 
goyne  &  Co.  for  one  hundred  and  fifty  doUars,  which  you  will 
kindly  place  to  our  credit,  and  oblige  very  much. 

"Yours,  very  respectfully, 

**  Smon  &  Bro., 
"  Late  XJ.  Simon  &  D.  Simon." 

The  same  witness  then  testified  that  on  the  receipt  of  this  letter, 
the  remittance  accompanying  it  was  applied  to  the  credit  of  U. 
Simon,  in  whose  name  the  account  had  heretofore  stood,  but 
that  after  receiving  the  letter,  they  charged  the  account  to 
Simon  &  Bro. ;  the  same  agent,  C.  Simon,  buying  all  the  goods, 
and  neither  he  nor  U.  Simon  ever  intimating  that  his  agency 
had  ended. 

The  plaintiff  then  called  0.  Simon,  who  testified  that  he  wrote 
the  above  letter,  but  that  he  did  not  think  that  he  wrote  the 
words,  "Late  XT.  Simon  and  D.  Simon,"  because  the  fact  was 
not  so;  that  witness  and  D.  Simon  were  partners,  but  XJ.  Simon 
was  not. 

The  jury  found  a  verdict  for  the  plaintiff.  Defendants  moved 
for  a  new  trial,  which  was  overruled,  and  defendants  appealed. 

Crockett  &  Page^  for  Appellant. 

It  was  error  to  admit  ^e  letter  signed  "  Simon  &  Bro.,  late 
XJ.  Simon  and  D.  Simon,"  written  by  C.  Simon.  There  was  no 
evidence  to  show  that  XJ.  Simon  gave  any  authority  to  write 
such  a  letter,  or  ever  was  connected  in  business  with  D.  Simon. 
The  declarations  of  0.  Simon  to  plaintiffs,  of  partnership  be- 
tween the  defendants,  under  the  sl^le  of  Simon  &  Bro.,  would 
have  been  as  competent  as  that  letter. 

The  authority  given  by  XJ.  Simon  to  0.  Simon  was  to  buy  of 
plaintiff  goods  for  XJ.  Simon,  and  not  for  him  and  anybody  else. 
C.  Simon  had  no  power  to  form  partnerships  for  XJ.  Simon. 
He  had  the  single  power  of  buying  goods  from  plaintiff  for  XJ. 
Simon. 

What  right  had  plaintiff  to  close  the  account  of  XJ.  Simon, 
and  then  charge  him,  with  D.  Simon,  under  the  style  of  Simon 
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[455]  &  Bro«  All  the  sterns  are  in  May,  after  the  letter.  It 
was  the  toVLj  of  plaintiff  to  trust  Simon  &  Bro.,  without 
knowing  who  they  were.  When  C.  Simon  first  aralied  to  buy 
goods  for  U.  Simon,  plaintiff  Was  particular  enough  to  inform 
himself  before  he  sold;  he  ought  to  have  continued  his  proper 
care. 

Channing  O,  Fenner,  for  Bespondent. 

1.  The  complaint  charges  the  defendants  as  copartners,  to 
wit:  U.  Simon  and  D:  Simon,  with  having  purchased  the  goods 
of  plaintiff. 

2.  No  defense  is  made  by  defendant,  D.  Simon.  U.  Simon 
denies,  in  his  answer,  the  partnership  and  indebtedness. 

3.  The  questions  presented  were  purely  those  of  fact,  and 
passed  upon  by  the  jury. 

4.  The  Court  will  not  disturb  the  verdict  of  the  jury,  when 
the  same  is  foimded  upon  facts  properly  submitted  to  them. 

5.  The  appellate  Court  will  not  disturb  the  order  of  an  in- 
ferior Court  in  granting  or  refusing  a  new  trial,  unless  manifest 
error  shall  appear.    (BarUett  v.  Hogden,  8  Cal.  Bep.  55.)    No- 
where the  decision  of  the  Court  is  upon  mere  questions  of  fact. . 
(3  Cal.  42.) 

.  6.  This  Court  has  always  refused  to  interfere  with  Hne  verdict 
of  a  jury  where  the  evidence  is  dubious  or  conflicting,  nor  will 
it  interfere  with  the  discretion  of  the  Court  below  in  granting  or 
refusing  a  new  trial,    (4  Cal.-B.  104;  2  Cal.  B.) 

Mr.  Justice  Hetdekfeldt  delivered  the  opinion  of  the  Court,  i 
Mr.  Chief  Justice  Murbay  and  Mr.  Justice  Terry  concurred. 

The  admission,  in  evidence,  of  .the  letter  to  the  plaintiff, 
signed  "  Simon  &  Bro.,-'  without  any  proof  that  it  was  written 
by  U.  Simon,  or  was  in  his  handwriting,  or  that  he  authorized  it. 
to  be  written,  was  clearly  erroneous. 

It  would  be  a  hard  case  to  make  one  liable  as  a  partner  upon* 
the  mere  unauthorized  statement  of  a  third  person.  Partner- 
ship must  be  proved  like  any  other  fact,  and  cannot  be  estab- 
lished by  mere  surmise,  suspicion,  or  inuendo.  The  same  point 
was  decided  by  this  Court  in  Sinclair  v.  Wood  (3  Cal.  98). 

The  judgment  is  reversed,  and  the  cause  remanded. 


[4561  *OLIVEB  et  al.  t?.  WALSH  et  al. 

AsuQVWDsn  o»  Oadss  oir  AonoK.— A  oaase  of  action  arising  out  of  a  tort  U' 
not  assignable. 

Idem. — Statutobt  Coitstbuotion* — The  language  of  section  4  of  the  Praotioe 
Act,  as  amended  by  the  Act  of  1855,  is  constmed  to  mean  a  thing  in  ao- 
tion  not  arising  out  of  express  contract;  and  even  this  constmction  is 
derived  by  implication,  for  thdre  is  no  statute  irhioh  directly  gives  the 
right,  or  directly  repeals  the  former  mle. 

Xdeh Joint  Owkebship. — It  follows  that  where  an  injury  to  joint  property 

is  alleged  in  the  complaint,  and  it  is  averred  that  one  of  the  joint  owners 
has  assigned  bis  claim  therefor  to  the  other  who  brings  this  action  for 
damages  in  his  own  name  alone,  the  oomplaiut  is  domurrallti^      •         > 
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Appeal  from  the  District  Court  of  the  Fifth  Judicial  District^ 
County  of  Amador. 

The  original  complaint  in  this  action  having  been  demurred' 
to,  the  plaintiffs  filed  an  amended  complaint,  in  which  they  set 
forth  "that  they,  the  said  plaintifis  before  and  at  the  time  of 
the  conunitting  of  the  seyeral  wrongs  and  grieyances  by  the  said 
defendants  as  hereinafter  stated,  together  with  one  A.  P.  Usher, 
who  has  since  sold  and  transferred  his  interest  therein  and  in 
the  cause  of  action  hereinafter  stated,  and  the  damages  arising 
therefrom,  to  the  said  plaintiffs,  were  lawfully  possessed  of  cer-. 
tain  mining  claims." 

The  complaint  then  avers  that  the  defendants  had  caused 
great  injury  and  damage  to  said  mining  claims  by  the  negilgent 
management  of  a  certiun  ditch  belonging  to  defendants,  by  rea- 
son whereof  great  quantities  of  water  had  escaped  into  the  said, 
mining  claims,  etc.,  and  prays  for  judgment  for  damages,  etc. 

The  defendants  demurred  an  the  ground  of  defect  of  parties 
plaintiffs.  The  demurrer  was  overruled,  and  final  judgment  was, 
entered  in  favor  of  plaintiffs.    Defendants  appealed. 

Robinson,  Beatty  <B  BoUs,  for  Appellants. 

Though  the  statute  may  authorize  the  eause  of  action  to  be' 
assigned,  we  know  of  no  rule  by  which  a  joint  interest  in  such  a 
cause  of  action  can  be  assigned. 

Smith  &  Hardy,  for  Bespondent.. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court.] 
Mr.  Chief  Justice  Mubrat  and  Mr.  Justice  Tebrt  concurred. 

The  District  Court  erred  in  overruling  'the  demurrer  to  the 
amended  complaint  on  the  ground  of  non-joinder  of  a  party 
plaintiff.  The  complaint  shows  upon  its  face  that  the  wrong 
complained  of  was  an  injury  to  the  joint  property  of  the  plaint- 
iffs and  one  Usher,  who  they  allege  had  sold  his  interest  to 
them.  But  a  chose  in  action  arising  out  of  a  tort  is  not  assign*, 
able,  and  therefore  Usher  was  a  necessary  party  plaintiff. 

The  language  of  Section  4  of  the  Practice  Act,  as 
amended  by  the  Act  of  *1855,  which  says,  "or  thing  in  [457] 
action  not  arising  out  of  contract,"  is  construed  by  us  to 
mean  a  thing  in  action  nor  arising  out  of  express  contract,  and 
such  doubtless  was  the  intention  of  the  Legislature.  Even  as 
we  have  construed  the  clause,  and  allowed  it  to  have  effect  in 
giving  the  right  of  assignment  in  cases  of  contract,  where  such 
right  did  not  exist  before,  it  is  only  by  implication,  for  there  is 
no  statute  which  directly  gives  the  right,  or  directly  repeals  the 
former  rule.  But  we  cannot  extend  this  implication  so  as  to 
embrace  choses  in  action  arising  out  of  torts.  Such  a  rule 
would  produce  great  absurdities,  would  lead  to  dangerous 
practices,  and  would  be  a  premium  for  the  commission  of  cham- 
perty, and  would  bring  the  legislation  and  judicial  system  of  the 
State  to  well  merited  contempt. 

Judgment  reversed,  and  cause  remanded. 
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.^EzECtmoN,  Sale  or  Homebtsai>— Appbaxskmeitt. — A  sale  by  a  sheriff/ 
under  execution,  of  a  house  claimed  as  a  homestead  by  the  defendant  in 
execution,  and  ascertained  by  appraisement  to  be  worth  over  $5,000, 
should  not  be  made  until  an  exact  appraisement  of  the  value  of  the 
premises  is  obtained,  so  that  the  sheiiff  can  convey  a  definite  fractional 
undivided  interest  therein. 

Idem. — SHEBipr's  Dksd. — ^It  foUovrs  that  a  deed  of  the  premises  claimed  as 
a  homestead,  given  by  the  sheriff  to  the  purchaser  at  the  execution  sale, 
for  the  excess  of  value  of  the  premises  over  $5,000,  conveys  an  unde- 
fined and  uncertain  interest,  upon  which  the  purchaser  cannot  main- 
tain an  action  for  possession  and  mesTie  profits. 

Homestead,  what  mat  be  Dedicated. — ^The  question  as  to  whether  build- 
ings used  for  hotels,  stores,  etc.,  are  susceptible  of  dedication  for  home- 
stead purposes,  is  reserved. 

Appeal  from  the  Superior  Court  of  the  Citj  of  San  Francisco. 

This  was  an  action  of  ejectment  and  mesne  profits,  brought 
by  the  plaintiff  as  purchaser,  at  execution  sale,  of  that  lot  of 
land  and  premises  in  the  city  of  San  Francisco,  known  as 
*'  Wilson's  Exchange,"  and  used  as  a  hotel.  The  evidence 
shows  that  the  plaintiff  bought,  at  a  sale  of  the  property  on  exe- 
cution against  the  then  owner,  Ezekiel  Wilson,  and  others; 
that  prior  to  the  sale,  Wilson  claimed  his  homestead  right  in 
the  property,  whereupon  an  appraisement  was  had,  by  which  it 
was  ascertained  that  the  property  was  worth  over  $5,000;  that 
Wilson  having  elected  that  the  excess  over  $5,000  in  said  prop- 
erty should  be  sold,  the  sheriff  thereupon,  aiter  legal  notice, 
etc.,  sold  the  said  excess  in  value  over  $5,000  in  value  of  said 
land  and  tenements"  to  the  plaintiff,  who  was  the  highest  bid- 
per  in  cash  for  the  same.  The  plaintiff  resting  on  the  produc- 
tion of  his  deed  reciting  the  sale  as  above  set  forth,  and  proof 
of  the  facts  therein  recited,  and  of  Wilson's  title  and  posses- 
sion, and  the  present  possession  of  the  defendants,  the  Court 
below,  on  motion  of  defendants,  entered  a  judgment  of  non- 
suit. Plaintiff  moved  for  a  new  trial,  which  was  overruled,  and 
plaintiff  appealed. 

F.  M,  db  n,  H,  Eaight,  for  Appellant. 

1.  What  rights  were  acquired  by  the  sheriff's  sale? 
[458]  The  land  claimed  '^'as  a  homestead  was  less  than  twenty- 
five  hundred  square  yards.  It  was  therefore  to  be  sold, 
and  if  it  was  subject  to  sale,  the  ceremony  would  be  a  useless 
one,  unless  some  rights  were  acquired.  The  plain  and  obvious 
meaning  of  the  statute  is,  that  the  sale  takes  place  subject  to 
the  homestead  rights,  which  are  to  be  ascertained.  Subject  to 
this  claim  the  purchaser  acquires  the  fee.  Land  must  always 
have  an  owner.  After  the  sale,  the  title  was  either  in  the  pur- 
chaser or  Wilson.  If  in  Wilson,  nothing  was  acquired  by  the 
sale  of  the  land.  If  in  the  purchaser,  then  he  held  it  subject  to 
the  homestead  right.    It  is  not  a  suit  to  eject  or  turn  out  the 

1.  EzpUined  McDonald  v.  Badger,  33  Cal.  400. 
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judgment  debtor,  claiming  a  homestead,  but  a  mere  naked 
occupant,  without  right  and  not  professing  to  claim  as  tenant 
of  Wilson,  or  any  other  right  in  or  to  the  premises. 

We  purchased  the  premises,  and  were  invested  with  the  fee  as 
against  eveiy  one,  certainly,  except  Wilson,  claiming  a  home- 
stead. 

Could  Wilson  maintain  an  action  of  trespass  or  ejectment  as 
against  a  wrong  doer?  Some  one  has  a  right  to  the  rents  and 
profits,  and  to  the  possession.  We  submit  that  the  excess  men- 
tioned in  the  statute  means  simply,  that  the  sale  may  take  place 
subject  to  the  rights  of  homestead  to  be  thereafter  ascertained, 
either  by  payment  of  money  or  by  division  of  the  property.  It 
is  not  unHke  a  sale  subject  to  the  right  of  dower  in  the  premises 
at  common  law.  The  title  passes  and  is  perfect,  subject  only 
to  have  the  dower  admeasured  and  set  apart  at  a  future  time,  or 
to  compensation  for  it  in  money. 

n.  The  statute  gives  a  purchaser  at  sheriff's  sale  the  fair 
value  of  the  use  and  occupation.  This  claim  is  valid,  certainly 
against  every  person  except  the  defendant,  Wilson,  or  those 
claiming  under  him.  It  is  good  probably  against  his  tenants. 
But  certainly  the  defendants  ought  to  pay  some  person.  It  is 
not  pretended  in  the  pleadings  or  evidence,  they  nad  paid  any 
rent  to  any  one.  We  were  entitled  to  the  rents  after  the  sale. 
If  not  entitled  to  the  entire  rents,  less  the  part  occupied  by 
Wilson  and  his  family,  we  had  a  right  to  a  portion.  If  we 
were  entitled  to  recover  anything,  the  nonsuit  was  wrong. 

in.  This  case  has  been  supposed  te  be  like  the  case  of  Cook 
T.  McChrisHan.  There  is  no  analogy.  That  was  against  the 
party  in  possession  claiming  the  homestead.  The  sale  to  Cook 
was  absolute.  He  claimed  te  recover  the  excess  in  value  over 
$5,000.     The  Court  said  he  could  not  in  that  action. 

This  case  is  unlike  the  case  of  Cook  v.  McChristian,  in  being 
a  judicial  sale,  recognising  in  Wilson  his  rights  of  homestead, 
but  as  against  all  other  persons,  acquiring  a  perfect  title. 

In  the  case  of  Cook  v.  McChristian^  the  deed  was  void.  It 
was  against  the  express  enactment  of  the  homestead  law.  In 
our  case  the  deed  is  exactly  according  te  the  requiremente  of 
law.  Again,  defendant  may  not  owe  any  other  debt,  and  de- 
sire to  redeem.  He  has  his  homestead,  and  by  a  redemption 
he  secures  the  entire  property. 

8.  M.  Bowman^  for  Bespondent. 

In  this  case,  plaintiff  being  the  purchaser  of  an  interest 
in  Wilson's  "^^Exchange  Hotel,  to  wit:  the  excess  over   [459] 
$5,000,  brings  suit  in  ejectment  to  recover. 

On  trial,  &e  respondents  moved  for  and  obtained  a  nonsuit, 
on  the  following  grounds,  to  wit: 

1.  That  it  appears  from  the  plaintiff's  pleadings  and  proof 
Ihat  Ezekiel  Wilson  has  a  homestead  right  in  the  premises, 
claimed  in  the  complaint,  which  has  never  b^en  defined  and  set 
apart. 
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2.  And  that  by  reason  of  this  homestead  right,  the  plaintiff 
has  not  shown  any  title  to  any  particular  part  of  the  premises 
on  which  a  judgment  could  operate. 

These  are  good  grounds  for  a  nonsuit;  because  the  plaintiff 
must  show  such  a  description  of  the  premises  as  will  enable  the 
sheriff  to  deliyer  possession  after  judgment.  The  excess  oyer 
$5,000  cannot  be  localized.  {Jachson  \:  May,  16  Johns.  184; 
Cook  Y.  McChristian,  4  Cal.  27,  last  clause  of  opinion;  also,  see 
Fenwick  v.  Floyd's  Lessee,  1  Har.  &  Gills.  R.  172;  Clark  v.  Clark, 
7  Vt.  R.  190;  Sawyer  v.  TUts,  4  Stew.  &  Porter,  365;  Black  v. 
Hepbume,  2  Yeates  Pa.  R,  331;  Farley  v.  Craig,  3  Greene,  192, 
N.  J.  R.) 

And  the  third  ground  for  nonsuit  was:  That  it  appears  from 
the  plaintiff's  evidence  that  Wilson  occupied  the  premises  with 
his  family  at  the  time  of  the  sale  and  ever  since,  and  in  any  suit 
for  the  premises  he  should  be  made  a  party. 

By  the  Coubt. — ^Mr.  Justice  Hetdenteldt: 

The  plaintiff  cannot  recoyer  upon  his  sheriff's  deed,  because 
the  interest  conveyed  to  him  is  undefined  and  uncertain. 

Under  the  Homestead  Act,  it  is  the  duty  of  the  appraisers  to 
ascertain  and  report  the  value  of  the  land.  Then  as  five  thou- 
sand dollars  taken  from  the  sum  of  the  valuation  is  to  the  re- 
mainder of  the  valuation,  so  will  be  the  proportion  of  undivided 
interest  in  the  property  which  is  subject  to  be  sold  under  exe- 
cution. 

To  illustrate  this  so  as  to  prevent  any  misapprehension:  sup- 
pose a  ^iece  of  property  to  be  sold,  except  the  homestead  in- 
terest; if  the  value  of  the  whole  is  found  by  the  appraisement  to 
be  twenty-seven  thousand  dollars;  then  as  five  thousand  dollars 
is  five  twenty-sevenths  of  the  sum,  the  remainder  is  twenty-two 
twenty-sevenths,  and  consequently,  it  is  ascertained  that  the 
proportion  to  be  sold  out  of  the  property  is  twenty-two  twenty- 
sevenths  of  the  whole  undivided. 

This  mode  will  render  to  each  party  in  interest  a  certain  and 
definite  estate.  Without  giving  this  construction  to  the  statute, 
some  of  its  provisions  would  be  beyond  the  power  of  a  Court  to 
enforce. 

Judgment  affirmed. 

Mr.  Chief  Justice  Mubbat  and'  Mr.  Justice  Tebry. — ^We 
concur  in  the  foregoing  opinion,  reserving  any  question  which 
may  hereafter  arise  as  to  whether  buil^ngs  used  for  hotels, 
stores,  etc.,  are  susceptible  of  dedication  lor  homestead  pur- 
poses. 

[460]       *POLSOM'S  EXECUTORS  v,  SCOTT  et  al. 

EviDKNCB,  SsGONDABT,  OF  LosT  Instbument. — The  admisfldon  of  secondary 
evidence  of  a  paper  alleged  to  have  been  lost,  is  only  allowable  on  proof 
of  a  bona  fide,  diligent  searcht  nnsnccessfully  made  for  it  in  the  place 
where  it  was  most  likely  to  be  found,  and  Uiat  the  party  has  exhausted 
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in  a  reasonable  degree  all  the  sources  of  information  and  means  of  dis- 
covery naturally  suggested  by  the  nature  of  the  case,  and  accessible  to 
the  party. 

Ideic. — ^Mere  evidence  of  search  is  not  sufficient,  for  the  search  may  not 
have  been  diligent. 

Idem. — ^Evidence  that  the  library  and  papers  of  the  party  were  destroyed 
by  fire,  except  a  few  papers,  accompanied  by  evidence  of  search  for  the 
particular  paper,  is  insufficient,  for  the  paper  in  question  may  be  one 
of  those  saved  from  the  fire. 

Affbal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  was  an  action  of  ejectment  for  a  lot  in  San  Francisco, 
commenced  by  Joseph  L.  Folsom,  and  continued  after  his  death 
by  his  executors.  On  the  trial,  the  plaintiffs,  as  a  predicate  for 
the  introduction  of  parol  testimony  as  to  the  contents  of  the 
original  alcalde  grant  for  the  lot  to  Leidesdorff,  under  which 
plaintiffs  claimed  title,  proved  by  C.  Y.  Qillespie,  the  existence 
of  the  grant  in  1848,  and  that  it  was  then  in  Folsom's  posses- 
sion; plaintiffs  then  called  P.  W.  Van  Winkle,  one  of  the 
plaintiffs,  who  testified  that  he,  as  executor  of  Folsom,  had 
searched  for  the  grant  among  the  papers  of  Folsom,  since  his 
death,  but  could  not  find  it.  Plaintiffs  then  called  A.  G. 
Peachy,  who  testified  that  he  was  one  of  the  law  firm  of  Hal- 
leck.  Peachy  &  Billings,  who  were  the  attorneys  of  Folsom 
during  his  lifetime,  and  that  their  library  and  papers  were 
biumed  in  the  fire  of  May  3, 1851,  except  a  few  which  were  pre- 
served in  a  safe;  and  that  Folsom  generally  kept  his  own 
papers,  and  that  witness  could  not  say  that  the  grant  in  ques- 
tion was  one  of  those  burnt.  Plaintiffs  also  read  in  evidence 
the  affidavit  of  Folsom  made  after  the  commencement  of  this 
action,  to  the  effect  that  he  had  left  the  grant  with  his  attorneys, 
Halleck,  Peachy  &  Billings,  in  May,  1851,  and  had  never  re- 
ceived it  from  them,  and  that  to  the  best  of  his  knowledge 
and  belief  they  had  never  parted  with  it;  and  that  it  was  burnt. 

The  Court  below  allowed  secondary  evidence  to  be  given  of 
the  contents  of  the  grant,  under  the  exception  of  the  defend- 
ants, and  this  is  the  first  assignment  of  error.  Judgment  was 
rendered  in  the  Court  below  for  plaintiffs.  Defendants  moved 
for  a  new  trial,  which  was  overruled,  and  defendants  appealed. 

J.  B,  Townsend,  for  Appellants. 

The  Court  below  erred  in  admitting  secondary  evidence  of 
said  grant  to  Leidesdorff. 

No  sufficient  foundation  therefor  was  laid.  Hyde  swears 
that  he  delivered  said  grant  to  Leidesdorff.  Gillespie  saw  it  in 
the  summer  of  1848,  in  the  hands  of  Folsom.  Folsom  swears 
he  had,  prior  to  the  4th  day  of  May,  1851,  delivered  it  to 
his  attorneys,  Halleck,  Peachy  &  Bil-*lings,  for  safe  [461] 
keeping,  and  that  it  had  not,  prior  to  that  time,  to  his 
knowledge  or  belief,  passed  out  of  their  possession.  Peachy 
swears  that  the  fire  of  May  3,  1851,  burned  the  library  of  said 
Halleck,  Peachy  &  Billings,  and  their  papers,  except  a  few 
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i-wbich  were  preserved  in  a  safe,  l)ut  he  **  could  not  saj  that  said 
'grant  was  among  the  papers  which  were  burned;  nor  does  he, 
or  any  person,  swear  that  it  was  ever  kept  in  their  office^  much 
less  if  kept  there,  that  it  was  not  at  the  time  of  the  fire  in  the 
safe,  where  valuable  papers  left  with  them  for  safe  keeping, 
would  naturally  be  kept.  Neither  Halleck,  Peachy  or  BilUngs, 
nor  any  other  person,  proves  that  he  has  ever  examined  the  pa- 
pers wnich  were  preserved  in  the  safe,  and  that  it  was  not  among 
them.  Clearly  to  establish  the  destruction  of  this  paper,  it 
should  at  least  have  been  proved  that  it  was  kept  in  the  office 
at  the  time  of  the  fire,  and  that  it  was  not  among  the  papers 
which  were  preserved.  (See  McCann  v.  Beach,  2  Cal.  K,  25.) 
The  search  among  Folsom's  papers  by  Van  Winkle,  one  of  the 
executors,  amounted  to  nothmg,  inasmuch  as  it  did  not  appear 
that  said  paper  had  ever  been  returned  to  said  Folsom  after  be- 
ing delivered  to  his  said  attorneys. 

The  belief  of  said  Folsom  that  said  grant  was  destroyed  by 
said  fire,  amounts  to  nothing,  so  long  as  neither  he  nor  any 
other  person,  swears  to  facts  sufficient  to  establish  such  destruc- 
tion. Folsom  might  believe  it  destroyed,  and  yet  a  search 
among  the  papers  which  were  preserved  in  the  safe,  might  show 
it  still  in  existence.  No  excuse  for  not  having  made  sudi  search 
was  shown,  unless  it  be  that  said  paper  was  not  kept  in  the 
office  at  the  time  of  the  fire^  and  that,  therefore,  such  search 
.would  have  been  useless. 

WiUiams,  Shafler  db  Park,  for  Respondents. 

To  lay  the  foundation  for  the  introduction  of  secondaiy  evi- 
dence, it  is  never  necessary  to  prove  that  all  means  of  discover- 
ing the  paper  have  been  absolutely  exhausted,  but  only  that  they 
have  been  ''exhausted  in  a  reasonable  degree."  (G.  £v.  1, 
8ec.  558.)  And  this  is  a  preliminary  inquiry  addressed  to  the 
discretion  of  the  Judge.  (G.  £v.  1,  Sec.  558.)  And  a  mistake 
in  the  exercise  of  that  discretion  cannot  be  assigned  for  error. 
(7  Vt.  92 — Adm.  of  James  v.  Martin.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
DE^iFELDT.    Mr.  Justico  TsBBT  concuxied. 

Upon  the  first  assignment  of  error,  the  judgment  must  be 
reversed. 

The  rule  laid  down  in  Greenleaf  on  Evidence  as  to  the  predi- 
cate for  the  admission  of  secondary  evidence  of  a  lost  paper, 
requires  "that  a  bona  fide  and  diligent  search  has  been  unsuc- 
cessfully made  for  it  in  the  place  where  it  was  most  likely  to  be 
found;"  and  further,  "the  party  is  expected  to  show  Uiat  he 
has  in  good  faith  exhausted  in  a  reasonable  degree  all  the 
sources  of  information  and  means  of  discoveiy  which  the  na- 
ture of  the  case  would  naturally  suggest,  and  which  were  acces- 
sible to  him. 

It  appears  from  the  evidence  in  the  record  that  the 

[462]    deed,  whose  loss  *was  supplied  by  secondary  evidence, 

was  most  likely  to  have  been  either  among  the  papers  of 
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Folsom  in  the  hands  of  his  executors,  or  among  those  of  his 
attorneys  to  whose  custody  it  appears  by  an  affidavit  made  by 
him  in  his  lifetime,  he  consigned  it. 

Van  Winkle,  one  of  the  executors  of  Folsom,  testifies  that  he 
searched  among  Folsom's  papers  for  it,  and  did  not  find  it. 
This  was  insufficient.  He  should  have  sworn  to  a  bona  fide  and 
diligent  search.  He  may  have  made  a  careless  and  indifferent 
ono,  and  yet  his  statement  would  be  true. 

Peachy,  one  of  the  attorneys  to  whom  Folsom's  affidavit  says 
the  deed  was  delivered,  testifies  that  in  the  fire  of  1851,  ms 
library  and  papers  were  consumed  by  fire,  except  a  few  papers 
'*  which  were  preserved  in  a  safe."  It  is  not  pretended  tluit  any 
search  was  made  among  the  papers  thus  preserved  for  the  miss- 
ing deed,  and  yet  it  is  apparent  that  the  safe  was  the  most  likely, 
place  where  a  paper  so  valuable  would  be  kept;  and  further, 
there  is  no  statement  that  it  was  not  kept  in  the  safe.  We  have 
had  occasion  to  decide  the  same  principle  as  is  involved  here, 
in  McCann  v.  Beach,  2  CaL  25,  and  in  other  subsequent  and  un*. 
published  cases. 

Judgment  reversed  and  cause  remanded. 


MAETIN  WHITE  v.  STEAM-TUG  MART  ANN. 

1 ST4TUTOBT  CoMBTBUOiiosr.— Reusdzal  STATUTES. — Bemedial  statutes  must 
be  construed  liberally,  and  where  the  meaning  is  doubtful,  it  must  be 
so  construed  as  to  extend  the  remedy. 

OoMHoN  Cabbies.— ^TXAM-Tua.— It  seems  that  the  towing  a  vessel  out  to 
sea  by  a  steamer  is  the  transportation  of  property  bo  as  to  bring  the 
case  within  the  law  of  common  carriers. 

Yicsssii,  Imsubancb  on. — ^The  fact  that  a  vessel,  lost  while  being  towed  out  to 
sea,  is  insured,  does  not  divest  the  owner  of  the  right  of  action  for  dam* 
ages  for  her  loss,  especially  in  the  case  of  a  mere  partial  insurance,  for 
in  such  a  case  the  abandonment  by  the  owner  only  transfers  his  interest 
so  far  as  that  interest  is  covered  by  the  policy. 

Pabties. — Beal  Pabty  zm  Imtebbst.-— a  recovery  by  the  owner  in  such  an 
action  will  bar  another  action  for  the  same  cause,  and  therefore  the  de- 
fendant cannot  raise  the  objection  that  the  action  is  not  brought  by  the, 
real  party  in  interest. 

8xEAM-Xuo,  CoMTBACT  OF. — 'Whether  a  steam-tug  is  a  common  carrier  or  not/ 
she  holds  herself  out  to  the  world  for  engagement  in  a  business  for  hire, . 
requiring  prudence,  skill,  and  the  use  of  adequate  means  to  perform 
the  contracts  which  she  undertakes,  and  this  constitutes  a  stipulation 
of  their  existence;  which,  by  clear  construction,  enters  into  the  con- 
tract and  forms  a  part  of  it. 

Idem.— Obligations  undeb  Coxtbact. — ^The  fact  that  the  owner  of  the  ship 
lost  while  being  towed  to  sea,  was  the  agent  for  the  owners  of  the  steam- 
tug,  does  not  relieve  the  latter  from  any  of  the  obligations  under  which 
they  contract  with  others.  « 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis-' 
trict. 

Plaintiff  brought  his  iiction  against  the  steam-tug  under  the 
817th  section  of  the  Practice  Act,  claiming  damages  under  the 

1.  Cited  CviUrton  v.  Stead,  22Ca1.  93;  Cormerait  v.  GauUa,  Id.  125. 
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foUowing  state  of  facts,  as  proved  on  trial.  The  Humboldt 
Lumber  Manufacturing  Co.  appeared  and  defended  as  owners 
I  of  defendant: 

Defendant  is  a  steam-tug  owned  by  the  Humboldt 
[463]  Lumber  Manu-*facturing  Company.  Plaintiff's  wit- 
nesses testified  that  defendant  was  used  for  the  business 
of  towing  vessels  for  hire  across  the  bar  at  Humboldt  Bay,  and 
that  she  was  advertised  to  tow  all  vessels.  The  witnesses  for  de- 
fendant testified  that  the  defendant  was  used  by  her  owners  in 
and  about  their  business  of  sending  lumber  to  market;  that  she 
never  was  advertised  to  tow  all  vessels;  that  she  sometimes  re- 
fused to  tow  vessels,  and  always  charged  $3  per  1000  feet  for 
the  lumber  of  other  persons  than  her  owners,  while  the  lumber 
of  her  owners  was  towed  at  $2  per  1000;  that  all  vessels  not 
towing  lumber  of  the  Humboldt  Lumber  Manufacturing  Com- 
pany were  obliged  to  make  their  respective  contracts;  that  the 
towage  paid  was  always  per  1000  feet  of  lumber,  and  not  by 
j  tonnage  of  vessel. 

Plaintiff  was  the  owner  of  the  schooner  **  Sierra  Nevada" — ' 
!  contracted  with  the  Humboldt  Lumber  Manufacturing  Company 
to  carry  from  Humboldt  Bay  to  San  Francisco  130,000  feet  of 
lumber  belonging  to  the  company,  for  which  the  company  was 
to  pay  him  $8  per  1,000  feet,  and  to  furnish  the  towage  by  their 
steam-tug,  this  defendant. 

While  the  defendant  was  towing  the  plaintiff's  schooner  across 
the  bar,  the  hawser  by  which  the  schooner  was  attached  to  the 
tug  parted,  and  the  plaintiff's  schooner  was  lost. 

Plaintiff  proved  that  it  was  the  defendant's  custom  to  furnish 
a  hawser  for  towing;  that  the  defendant's  captain  was  the  sole 
judge  of  the  fitness  of  the  weather  and  other  circumstances  on 
the  occasions  of  towing;  and  that  the  plaintiff's  schooner,  as 
was  customaiy,  was  subject  entirely  to  the  orders  and  control  of 
the  captain  of  defendant. 

Plaintifi'  was  a  stockholder  in  the  Humboldt  Lumber  Manu- 
facturing Company;  was  one  of  the  trustees  of  the  company ^ 
and  treasurer.  One  of  the  defendant's  witnesses  proved  that 
the  president  of  the  company  had  complained  to  the  plaintiff  of 
the  condition  of  the  hawser,  and  directed  the  plaintiff,  as  treas- 
urer of  the  company,  to  send  up  a  new  hawser.  Witness  did 
not  distinctly  remember  when  this  was;  thinks  it  was  before  the 
time  of  the  loss. 

As  to  the  condition  of  the  hawser,  it  was  proven  that  it  was 
old  and  much  worn,  but  that  it  was  the  best  hawser  in  the 
possession  of  the  company;  that  it  had  parted  twice  before  this 
occasion,  but  had  been  in  constant  use  since  the  first  parting; 
that  the  companv  never  had  a  hawser  which  had  not  parted;  that 
after  parting,  a  hawser  was  spliced  and  used  again;  that  a  haw- 
ser had  never  parted  where  it  was  spliced — is  as  strong  at  the 
spliced  part  as  any  other.  This  hawser  was  well  kno^n  by  the 
off.cers  of  the  defendant  to  be  old  and  m  bad  condition,  and  the 
engineer  had  once  remonstrated  against  using  it. 
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A  witness  for  defendant  testified  that  the  plaintiff  was  fre- 
quently at  Humboldt  Bay,  and  familiar  with  the  condition  and 
affairs  of  the  company.    And  the  captain  of  the  defendant  testi- 
fied: "  Capt.  Smith  (of  plaintiff's  schooner)  was  most  certainly 
aware  of  the  fact  of  the  hawser  parting  with  the  ''  Columbia. 
The  circumstance  of  this  parting  was  a  topic  of  common  conver- 
sation among  the  captains  then  in  port,  Capt.  Smith  did 
not  make  any  objections  to  being  towed  out  with  this  *haw-    [464] 
ser.''    Witness  was  asked.    ''Was  he  not  willing  and 
rather  anxious  to  go  and  be  towed  out  with  this  hawser?" 
Plaintiff  objects,  and  witness  answers  "  Yes;  it  is  my  common 
practice  to  inform  captains  of  vessels  if  I  have  any  fears  of  the 
sufficiency  or  safety  of  hawsers." 

Benjamin  Lyttle,  on  behalf  of  defendant,  testified  that  he 
heard  Capt.  Smith  say  that  he  was  going  out  the  next  day  "  if 
Capt.  Buhne  (of  the  tug)  would  tow  him  out.    He  said  Capt. , 
Buhne  was  afraid  the  hawser  would  part;  and  if  it  did,  he  could 
put  his  helm  about  and  come  in  again;  that  he  had  been  herci 
long  enough;  or  something  like  that." 

Capt.  Smith,  on  re-examination,  denied  this  conversation. 

Defendant  proved  that  plaintiff's  schooner  was  insured  fori 
$5,000,  her  estimated  value  being  $10,000 — ^and  payment  in  full^ 
by  insurers  to  plaintiff. 

On  the  trial,  the  Court,  after  refusing  instructions  asked  for 
by  defendant,  directly  the  converse  of  the  charge  as  given, 
charged  the  jury,  "  that  in  rendering  their  verdict,  they  were 
not  to  consider  the  question  of  the  plaintiff  being  a  member  and 
officer  of  the  Humboldt  Lumber  Manufacturing  Company,  and 
knowing  the  condition  of  the  hawser;  nor  were  they  to  consider 
the  question  of  abandonment  by  the  plaintiff  to  the  insurance 
company.  These  were  questions  which  did  not  affect  the  lia- 
bility of  the  defendant.  The  only  point  for  them  to  consider, 
was  as  to  the  performance  by  the  defendant  of  its  contract  of 
towage.  If  they  found  that  the  hawser  was  insufficient,  the  de- 
fendant was  liable." 

To  these  instructions  defendant  duly  excepted.  The  jury 
found  a  verdict  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  which  was  overruled,  and  defendant  appealed. 

Whitcomb,  Pringle  &  Felton,  for  Appellant* 

1.  That  the  contract  is  not  a  contract  for  the  transportation 
of  persons  or  property  within  the  meaning  of  the  fifth  clause  of 
the  317th  section  of  the  Practice  Act. 

2.  That  the  suit  was  not  brought  in  the  name  of  the  real  party 
in  interest. 

3.  That  the  defendant,  not  being  in  the  position  of  a  common 
carrier,  the  extent  of  its  liability  must  depend  upon  the  nature 
of  the  contract,  and  the  plaintiff,  being  part  owner  of  the  de- 
fendant, and  familiar  within  the  means  employed  in  its  ordinary 
business,  must  be  held  to  havd  contracted  with  reference  to 
those  means,  and  was  entitled  only  to  the  best  use  of  those 
jneans. 
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4.  That  the  plaintiff  having  been  one  of  the  agents  of  tixti 
owners  of  the  defendant  in  and  about  the  management  of  its 
business,  was  not  entitled  to  any  exemption  from  what  he  knew 
to  be  the  ordinary  risks  of  that  business,  and  must  be  held  to 
have  contracted  with  reference  to  those  risks.  { 

I.  The  words  of  the  statute  evidently  refer  only  to  the  com- 
mon carrier's  contract,  viz.:  to  that  ''transportation" 
[465]  which  imposes  the  ex-'^'traordinaiy  liabilily  of  the  common 
carrier,  because  it  requires  an  actual  bodily  taking  and 
carrying,  and  therefore  a  complete  possession  in  the  carrier. 
Such  istiie  ordinair  use  of  the  words  **  transportation  of  persons 
and  property."  They  are  not  applicable  to  iiiis  towage  service, 
which  is  in  no  proper  sense  of  the  word  a  **  transportation" — • 
it  is  the  mere  lending  of  additional  force  to  the  owner's  convey- 
ance— ^it  is  not  accompanied  by  the  complete  possession  which 
is  essential  to  the  common  carrier's  contract — it  is  not  a  bail- 
ment, because  of  the  absence  of  such  complete  possession.  The 
vessel  transports  the  goods  on  board  of  her,  but  the  tug  that 
throws  a  hawser  to  l£e  vessel  and  tows  her  along,  cannot  be 
fiiaid  to  transport  the  vessel.  "Transportation"  includes  the 
idea  of  a  bodily  carrying — ^from  the  Latin  *  Oporto,"  as  seen  in 
the  words  **  porterage"  and  "  porter;"  which  is  quite  distinct 
from  the  simple  addition  of  new  force  where  there  is  already  j 
power  of  motion. 

That  the  framers  of  the  statute  had  this  distinction  in  view,  | 
is  apparent,  not  only  from  the  natural  meaning  of  the  words,  as: 
above,  but  also  from  the  fact  tEat  the  same  distinction  con-j 
stantly  occurs  in  the  books,  and  the  common  carriers  "  trans^i 
portation"  is  constantly  contrasted  with  this  towage  service. 

Observe  the  use  of  the  words  and  the  distinction  drawn  in  the  j 
following: 

**  The  owners  and  masters  of  steamboats  engaged  in  the 
transportation  of  goods  for  persons  generally  for  hire  are  com- 
mon carriers.  The  owners  of  a  steiunboat  who  undertake  to 
tow  freight  boats  for  hire,  or  undertake  to  tow  vessels  in  and 
out  of  port  for  hire,  are  not  common  carriers."  (Story  on  Bail,  j 
Sec.  496.) 

**  The  owners  of  steamboats,  when  employed  in  the  ordinary! 
business  of  transporting  goods,  are  liable  to  the  full  extent  of ; 
common  carriers,  but  when  they  are  employed  out  of  the  course ' 
of  such,  their  ordinary  business,  as  in  the  instance  of  towing 
a  freight  vessel,  the  owners  are  held  to  no  more  than  ordinary 
careful  management,  and  the  law  of  common  carriers  is  not  ap- 
plicable to  them."    (Angell,  p.  673 — see  also  Id.  p.  91,  and  Ij 
Smith's  Leading  Cases,  p.  269.) 

So,  also, in  Hermanns.  Western  Ma.  and  Ft.  Ins.  Co.  (13  La.] 
p.  523),  Judge  Eustis  says:  "The  business  of  towing  ships  is 
entirely  separate  and  distinct  from  all  things  connected  with  or 
incidental  to  the  navigation  of  the  river  by  steamboats,  or  the 
transportation  of  freight  and  passengers." 

And,  finally,  the  latest  definition  of  the  common  carrier  is  by^ 
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Chief  Justice  Parker,  of  Massachusetts:  *'He  is  one  who  un- 
dertakes for  hire  to  transport  the  goods  of  such  as  choose  to 
employ  him,  from  place  to  place,"  which  is  quoted  and  en- 
dorsed, by  Parsons,  in  his  recent  work  on  Contracts,  vol.  1, 
p.  639. 

It  is  of  some  significance,  too,  that  the  statute  of  1850,  for 
which  the  present  statute  was  substituted,  was  worded  as  fol- 
lows: "  Any  contract  touching  the  transportation  of  persons  or 
property,  entered  into  by  the  master,  owner,  agent,  or  consignee 
of  the  boat  or  vessel  on  which  such  contract  is  to  be  performed;" 
thus  clearly  intending  that  ordinary  freighting  of  goods,  which 
we  contend  is  the  meaning  of  the  word  **  transporta- 
'^'tion."  It  is  true  that  the  above  words  are  not  retained  [466] 
in  the  present  statute,  but  the  change  has  evidently  been 
made  for  mere  simplicity  of  language;  there  was  no  intention  of 
altering  the  sense. 

The  common  carrier  is  presumed  to  be  liable  for  every  loss  of 
goods,  because  he  takes  them  into  his  own  exclusive  possession 
beyond  the  reach  of  the  owner,  and  where  any  fraud  or  negli- 
gence is  apt  to  escape  detection.  The  towing  steamers,  on  the 
other  hand,  according  to  Beonson,  J.,  in  Wells y.  Steam  Nav,  Co. 
(2  Comstock,  p.  208),  are  not  common  carriers,  or  carriers  of 
any  kind,  in  relation  to  the  business  of  towing  boats.  Nor  are 
the^  bailees  of  any  description,  for  the  property  towed  is  not 
dehvered  to  them,  nor  placed  within  their  exclusive  custody  or 
control,  hence  the  presumption  is  not  against  them,  as  in  the 
other  case,  and  there  is  not  the  same  reason  or  excuse  for  the 
severe  remedy  of  the  statute.  (See  also  Leonard  v.  Hendriclcson^ 
18  Penn.  60.) 

Nor  is  it  likely  that  this  class  of  contracts  is  within  the  evils 
intended  to  be  remedied  by  the  statute.  This  towage  service  is 
performed  by  tug-boats  that  have  a  fixed  and  permanent  tow- 
ing ground,  and  not  by  vessels  which,  like  birds  of  passage, 
are  migratory  and  uncertain,  whose  owners  may  be  anywhere. 

n.  The  plaintiff  was  not  the  real  party  in  interest.  The 
abandonment  to  the  insurers  was  a  transfer  to  them  of  all  right 
of  action  against  the  defendant.  Such  a  transfer  is  implied  in 
the  veiy  definition  of  the  term  '*  abandonment.  (See  Emerson 
on  Insurance,  Meridith's  ed.  pp.  665-7  and  684;  2  Phil,  on 
Insurance,  Sec.  170;  Fretzr.  Bull,  12  How.  p.  466;  Hart  et  al, 
V.  West,  R.  B,  Co.,  13  Met.  p.  100.)  It  is  impossible  to  escape 
from  this  ground  of  error. 

The  authorities  seem  to  leave  no  room  for  argument.  The 
case  in  17  Howard,  p.  156,  appealed  to  by  the  respondent's 
counsel,  clearly  admitis  an  equitable  assignment  to  the  insurers, 
which,  under  our  practice,  would  make  them  the  proper  parties 
to  bring  this  action. 

**  The  insurer  may  at  all  times  intervene  in  Courts  of  admi- 
ralty, if  he  has  the  equitable  right  to  the  whole  or  any  part  of 
the  damages.  Under  the  thirty-fourth  rule  in  admiralty  of  this 
Court,  he  may  be  allowed  to  intervene  and  become  the  dominus 
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litis,  -when  he  can  show  an  abandonment  which  divests  the  orig- 
inal claimant  of  all  interest."    (17  How.  p.  156.) 

Whether  the  plaintiff  has  insured  for  the  whole  amount  or  not 
is  immaterial.    He  sues  here  as  sole  owner  and  claimant. 

Our  Act,  as  amended,  reads  as  follows:  "  Every  action  shall 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  except 
as  otherwise  provided  in  this  Act,"  etc.  (See  page  303  of  Stat- 
utes of  1855.) 

The  respondent's  counsel  seeks  to  escape  this#ground  of  error 
by  contending  that  the  plaintiff  here  is  the  *' trustee  of  an  ex- 
press trust,"  under  the  sixth  section  of  the  Practice  Act. 

This  is  the  ordinaxy  case  of  an  assignment  of  a  chose  in 
action,  (which  may  be  as  well  by  parol  as  by  deed,)  and  if  this 
case  is  brought  within  the  statute,  no  assignment  of  an  unliqui- 
dated demand  can  ever  operate  to  give  to  the  assignee  a  right  of 
action  in  his  own  name.  There  is  no  express  trust  here, 
[467]  unless  the  assignment  shall  be  held  to  be  *the  expression 
of  a  trust,  and  if  we  hold  that,  we  must  hold  always  that 
the  assignment  of  an  unliquidated  demand  is  the  expression  of 
a  trust  in  favor  of  the  assignee,  which  would  be  totally  defeating 
tiie  intention  of  the  statute  of  1855. 

in.  If  the  plaintiff  was  part  owner  of  the  defendant,  and 
familiar  with  its  manner  of  business,  and  was  aware  of  the  con- 
dition of  the  hawser,  all  these  things  enter  into  and  influence 
the  contract. 

Under  the  rulings  of  the  Court  in  this  case,  we  are  entitled  to 
consider  this  as  a  mere  hiring  of  service,  as  a  contract  for  the 
diligent  and  skillful  employment  by  the  owners  of  the  defend- 
ant, in  the  service  of  the  plaintiff,  of  those  means  which  the  said 
owners  were  in  the  habit  of  employing  in  their  own  service. 
The  plaintiff  must  take  those  means  as  he  knew  them  always  to 
have  been;  he  was  familiar  with  the  risks  of  their  employment, 
he  knew  that  no  exception  was  to  be  made  in  his  favor,  he  asked 
for  none,  and  he  thereby  consented  to  their  employment,  and 
now  he  cannot  set  up  that  such  employment  was  negligence. 
He  must  abide  by  his  own  hiring. 

It  is  true  that  ordinarily  the  **  confidence  induced  by  under- 
taking any  service  for  another,"  is  the  consideration  which 
creates  a  duty.  (1  Smith,  p.  254.)  But  here  there  was  no  such 
confidence.  There  was  confidence  only  in  the  skillful  employ- 
ment of  those  means  which  both  the  contracting  parties  had  in 
view.  Any  negligence  in  the  employment  of  those  means  would 
be  fatal,  but  the  use  of  them  is  not  negligence. 

It  is  familiar  law  that  even  in  the  carrier's  contract,  a  par- 
ticular custom  as  to  storage,  delivery,  carriage,  etc.,  makes  an 
implied  assent  on  the  part  of  the  bailor.  (2  Kent,  p.  '*'592; 
Story  on  Bailments,  p.  478;  Gibson  v.  Culver,  17  Wend.  p.  305, 
and  in  the  great  case  of  The  Farmers'  and  Mechanics*  Bank  v. 
Cliamplain  Transportation  Co,,  16  Verm.  52;  18  Id.  131;  23  Id. 
186;  1  Parson  on  Contracts,  661.) 

And  the  defendant  had  a  right  to  ask  the  jury  whether  as 
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agent  and  part  owner  the  plaintiff  did  not  know  the  condition 
of  the  hawser  to  which  he  was  entrusting  his  property,  and  did 
not  therefore  assent  to  the  use  of  that  hawser,  and  take  its  risks. 
rV.  Upon  the  analogy  of  Murray  v.  South  Carolina  B.  B.  Co. 
(1  McMullen,  398),  and  Broum  v.  Maxwell  (6  Hill,  p.  594),  we 
contend  that  if  the  plaintiff  is  one  of  the  agents  of  the  Humboldt 
Lumber  Manufacturing  Company,  entrusted  with  the  manage- 
ment of  the  defendant's  business,  he  could  not  claim  exemption 
from  the  risks  which  are  incident  to  the  employment  of  which 
he  was  part  and  parcel.  In  his  own  contract  wiUi  the  company, 
he  must  be  held  to  have  had  in  view  those  means  which  he  had 
endorsed  by  his  use  and  approval.  He  cannot  charge  that  the 
use  of  those  means  was  negligence. 

S.  M,  Bowman,  for  Respondent. 

I.  The  first  assignment  of  error  is  not  good.  The  statute  is 
plain.  It  gives  the  right  of  action  against  all  steamers,  vessels, 
and  boats,  for  non-performance  or  mal-peiformance  of  any  con- 
tract for  the  transportation  of  persons  or  property.  (Practice 
Act,  Ch.  6.) 

*The  defendant  is  most  certainly  either  a  steamer,  ves-  [468] 
sel,  or  boat.  It  was  proved  that  her  officers  and  owners 
contracted  with  the  plaintiff  for  the  transporation  of  the  **  Sierra 
Nevada."  They  agreed  to  transport  her  from  Eureka,  a  town 
on  the  Humboldt  Bay,  over  i^e  bar  and  out  to  sea.  The  trans- 
ported vessel  was  certiiinly  property.  How,  then,  can  it  be  said 
this  case  is  not  directly  vnthin  the  provisions  of  the  statute? 
Its  language  is  plain,  and  its  provisions  cover  any  contract  and 
every  species  of  property.  And  it  can  make  no  difference  by 
what  means,  or  in  wnat  manner,  the  transportation  is  effected; 
if  it  be  merchandise,  it  will  be  taken  on  board  and  stowed  away; 
if  animals,  they  will  be  placed  on  deck.  But  a  vessel,  to  be 
transported,  can  neither  be  taken  in  the  hold  or  on  deck,  and 
can  only  be  transported  by  lashing  alongside,  or  by  towing  with 
a  hawser.  Yet,  to  move  a  vessel  from  one  place  to  another  by 
an  agency  applied  for  the  purpose,  is  an  act  of  transportation  in 
the  only  possible  way  in  wnich  transportation  can  he  effected  of 
such  property.  But  it  is  argued,  the  word  ''transport"  means 
literally  to  take  up  and  carry,  and  we  are  referred  to  the  origin 
of  the  word  transport,  to  carry;  and  it  is  insisted  there  can  be 
no  such  thing  as  transportation  where  the  property  is  not  cap- 
able of  being  taken  into  manual  possession,  and  actually  car- 
ried from  one  place  to  another,  ^ut  neither  the  dictionaries, 
nor  the  ordinary  use  of  the  English  language,  will  sustain  this 
argument.  Webster,  under  the  word  **  transport,"  gives  us  the 
definition  and  illustration  at  the  same  time;  "to  remove  from 
one  place  to  another,  as  a  ship,  by  means  of  hawsers  and 
anchors."  On  the  Upper  Mississippi  river,  they  transport  flat- 
boats,  laden  with  goods,  by  lashing  them  alongside  of  steam- 
boats, while  the  latter  furnish  the  whole  motive  power,  and  are 
thus  transported  hundreds  of  miles.     This  is  transportation  in 
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every  sense  of  the  word.  The  law  specifies  no  particular  kind 
of  transportation,  but  refers  to  all  transportation,  and  the  man- 
ner of  the  transportation  and  means  used  must  depend  on  the 
nature  of  the  property. 

n.  Nor  is  the  appellant's  second  assignment  good.  The  in- 
surance was  on  half  the  estimated  value  of  the  vessel.  The 
plaintiff  was  his  own  insurer  for  the  other  half.  Undoubtedly, 
the  underwriters  could  have  intervened  for  half  the  damages, 
but  they  did  not  so  elect,  nor  did  they  give  notice  to  the  defend- 
ant of  their  claim,  but  stood  by  and  allowed  the  suit  to  go  on  in 
the  name  of  the  plaintiff,  preferring,  no  doubt,  to  adjust  their 
interest  after  judgment,  if  the  plaintiff  should  be  suocessful. 

This  objection  is  disposed  of  in  a  lucid  manner  in  the  case  of 
the  propeUer  MoniiceUo  v.  MoUison  (17  How.  XJ.  S.  R.  155). 

Fhilhps,  in  his  able  work  on  Insurance,  II,  page  708,  Sec. 
2163,  lays  down  the  doctrine  we  contend  for  in  its  broadest 
extent,  and  cites,  in  support  of  his  proposition,  the  cases  of 
Yates  V.  While  (4  Bing.  N.  C.  272;  1  Arnold  S.  C.  R.  85;  5 
Scott,  640);  which  are  ^e  same  cases  referred  to  by  the  Court  in 
17  Howard.    Phillips  says: 

''Where  the  whole  loss  by  collision  of  two  vessels  has  been 

paid  by  the  underwriters  on  one  of  them,  and  the  owners 

[469]    of  that  one  sue  those  '^'of  the  other,  on  account  of  the 

collision,  the  latter  have  no  right,  in  determing  the  dam* 

age,  to  deduct  the  amount  so  paid  by  the  insurers." 

If  it  be  true,  as  is  contended  for  by  appellant's  counsel,  that 
the  abandonment  of  the  lost  vessel  and  adjustment  of  the 
policy  with  the  insurance  company,  operates  in  law  to  an  as- 
signment of  the  entire  claim  for  damages,  so  as  to  vest  in  the 
insurance  company  such  claim,  and  to  prevent  the  plaintiff 
from  suing  in  his  own  name  for  the  violation  of  the  contract, 
then  does  the  law  strangely  work  most  signal  injustice  in  such 
cases.  Suppose  the  damages  to  be  $50,000,  and  the  insurance 
$1,000;  can  it  be  that  the  injured  party,  by  collecting  his  insur- 
ance, assigns  his  claim  to  the  remaining  $49,000  ? 

But  they  say  the  plaintiff  below  could  not,  in  any  event, 
bring  the  suit  in  his  own  name;  and  read  us  Section  4  of  the 
Practice  Act,  as  amended  in  1854,  which  is  in  these  words: 

''Every  action  shall  be  prosecuted  in  the  name  of  the  real, 
party  in  interest,  except  as  otherwise  provided  in  this  Act." 

But  the  contract  was  the  plaintiff's  contract  made  in  his  own 
name,  which  results  in  this  case  partly  to  the  use  of  another 
party,  and  hence  is  within  the  provisions  of  a  following  section 
of  the  Practice  Act. 

Sec.  6.  "  An  executor  or  administrator,  or  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute,  may 
sue  without  joining  with  him  the  person  or  persons  for  whose 
benefit  the  action  is  prosecuted.  A  trustee  of  an  express  trust 
within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another." 
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:  III.  The  third  point  made  hy  appellant,  assumes  that  the 
[steam-tug  is  not  a  common  carrier.  This  is  not  admitted.  The 
steam-tug  is  a  yessel  recently  invented,  but  subserves  a  most  im- 
portant purpose  in  carrying  on  the  commerce  of  the  world.  Its 
j  ordinary  employment  is  to  tow  vessels  into  harbor  and  out  to 
sea.  It  is  a  public  employment  in  which  the  owners  transport 
property  for  reward,  for  the  public. 

Perhaps  the  best  definition  of  a  common  carrier  found  in  the 
[books,  was  given  by  Lord  Holt:  ''He  is  one  who  exercises  the 
.business  of  carrying  property  as  a  public  employment  for  per- 
Bons  genendly.  i^dlToldlng  himself  out  as  veJj  to  engage  in 
the  transportation  of  goods  for  hire  as  a  business."  (Ang.  on 
,Com.  Carriers,  Sees.  68,  69,  70.) 

It  certainly  can  make  no  difference  what  the  particular 
agency  may  be  by  which  the  transporation  is  effected,  whether 
it  is  a  stage  coach,  a  wagon,  a  railroad  car,  a  canal-boat,  a  ship, 
or  a  tug.  These  aH  vary  according  to  the  nature  and  character 
of  each  particular  business,  and  the  subject  of  the  transporta- 
tion. According  to  the  proof,  the  defendant  should  be  held  to 
be  a  common  carrier.  In  the  case  of  Vanderslice  v.  Toto-boat 
Superior  (2  Amer.  Law  Journal,  N.  S.  347),  referred  to  in  note 
on  page  302,  Flanders'  Mar.  Law,  it  was  held  by  Judge  Kane, 
that  the  defendant  was  a  common  carrier. 

The  leading  case  cited  against  us  is  the  case  of  WeUs  v.  The 
Nov,  Co.  ^5  Com.  B.  204.)  But  that  case  is  not  in  point. 
The  vessel  m  tow  was  a  canal-boat,  which  was  in  all  re- 
spects, except  in  the  matter  of  *ihe  towing,  the  mere  [470] 
force  of  the  transportation,  under  the  management  of 
the  men  on  the  canal-boat,  and  that,  as  a  common  carrier,  the 
vessel  in  tow  should  be  under  the  exclusive  control  of  the  tow- 
ing vessel.  In  the  case  at  bar,  it  was  proved  the  defendant  had 
Hie  entire  command,  management  and  control  of  the  "  Sierra 
.Nevada." 

2.  But  it  is  not  material  whether  the  defendant  was  or  was 
not  a  common  carrier.  If  not,  she  was  bailee  for  reward.  It 
was,  then,  a  case  of  locaiio  rei,  and  liable  for  slight  neglect.  (2 
Kent,  751.) 

3.  The  law  gives  a  member  of  a  corporation  the  same  rights 
and  remedies  against  the  corporation  as  other  persons.  There 
is  no  reason  or  justice  in  any  other  view.  (Angell  on  Cor.  391; 
Oray  v.  Portland  Bank,  3  Met.  44.) 

This  point  came  directly  before  the  Court  in  Waring  v.* 
Catawba  Co.  (2  Bay  B.  109,  South  Car.  B.^  in  which  the  same 
plea  was  set  up,  which  was  overruled  as  subversive  of  justice. 

Here  the  ofiocers  and  owners  of  the  tug  undertook  to  perform 
a  certain  contract;  they  failed  to  perform  it;  the  plaintiff  suf- 
fered by  it;  they  have  shown  no  good  excuse,  in  fact  they  ad- 
mit (it  was  admitted  in  argument  at  the  trial,)  that  the  hawser 
was  wholly  insufficient,  by  reason  of  which  the  loss  occurred. 
If  the  plaintiff  was  to  assiune  any  risk  out  of  the  ordinary 
course  of  contracts  in  such  cases,  it  would  have  been  so  agreed! 
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But  no  such  agreement  was  made.    It  cannot  be  inferred  from] 
the  fact  the  plaintiff  was  a  stockholder.     ,^ 

lY.  The  fourth  point  is  not  well  taken.  It  is  no  part  of  the^ 
duty  of  the  treasurer  of  a  company,  residing  and  keeping  liis| 
office  in  San  Francisco,  to  manage  the  steam-tug  of  the  com- 
pany iplying  exclusively  in  Humboldt  Bay,  a  hundred  miles  dis- 
tant. Had  he  been  in  charge  of  the  tug,  and  undertaken  the 
particular  business  alleged,  with  the  means  used,  then  he 
should  not  recover  in  the  premises.  But  such  was  not  the  case. 
{Cole  V.  Goodwin,  19  Wen.  251;  13  Wed.  611;  Chitty  CJont. 
Excuses  for  Nonperformance,  pp.  629-30.)  ^ 

Mr.  Justice  Hetdbitfeldt  delivered  the  opinion  of  the  Court.] 
2Ir.  Justice  Tbbbt  concurred. 

The  first  point  made  by  the  appellant  is,  that  ^'  the  contract] 
is  not  for  the  transportation  of  persons  or  property,"  etc. 

The  rule  of  law  in  the  construction  of  remedial  statutes  re- 
quires great  liberality,  and  whenever  the  meaning  is  doubtful, 
it  must  be  so  construed  as  to  extend  the  remedy.    The  objec- 
tion in  such  cases  goes  only  to  the  form  of  the  action,  and  does 
not  affect  the  merits  of  the  controversy;  it  therefore  does  not 
commend  itself  so  as  to  demand  a  rigid  interpretation.      We. 
think  that  the  towing  of  a  vessel  out  to  sea  by  a  steamer,  is  thei 
transportation  of  property,  without  resorting  to  any  other  than] 
the  necessary  construction  arising  from  the  generic  and  com-i 
mon  meaning  assigned  to  the  word  *'  transport." 

2.  The  objection  that  the  suit  was  not  brought  by  the  real  I 
party  in  interest,  is  not  available.      The  insurance  company- 
may  have  the  equitable  right  to  the  proceeds,  or  a  part 
[471]    of  them,  but  the  legal  ri^ht  to  *bring  the  action  remains 
with  the  plaintiff,  and  this  constitutes  him  in  the  view  of 
the  law,  as  much  the  real  party  in  interest  as  if  he  were  enti-: 
tied  to  the  proceeds.    Besides,  as  in  this  case,  where  insurance 
i9  effected  for  only  a  part  of  tiie  value,  the  abandonment  cannot 
transfer  the  interest  of  the  assured  any  further  than  that  inter- 
est is  covered  by  the  policy.      (Amould  on  Insurance,  1159; 
Fatapsco  Ins,  Co.  v.  Souihgate,  5  Pet.  622.)    The  facts  of  this 
case,  then,  establish  that  the  abandonment  could  have  operated 
but  a  partial  transfer,  and  the  plaintiff  was  still  an  actual  party 
in  interest.    It  is  also  beyond  question  that  a  recovery  will  bsor 
another  action  for  the  same  cause,  and  whenever  a  defendant 
is  thus  protected,  he  has  no  right  to  make  the  objection  which, 
is  here  set  up. 

This  question  was  well  considered  in  the  case  of  Propeller 
**  MorUicello  "  v.  MoUison  (17  How.),  and  the  reasoning  there  used 
is  to  my  mind  conclusive. 

8.  It  is  immaterial  to  consider  whether  the  defendant  was  or 
was  not  a  common  carrier,  although  I  think  she  was  according 
to  the  most  striking  analogies.  It  is  sufficient,  however,  iov  the 
consideration  of  this  point,  that  the  defendant  held  herself  out 
to  the  world  for  engagement  in  a  business  for  hire,  which  re^^ 
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quired  prudence,  skill,  and  the  use  of  adequate  means,  to  per-; 
form  the  contracts  which  she  should  undertake.  The  fact,  then/ 
that  the  particular  employment  required  these  elements  consti- 
tutes a  stipulation  of  their  existence,  which,  by  clear  construc- 
ijon,  enters  into  the  contract  and  forms  part  of  it 

4.  In  the  fourth  point  made,  there  is  no  force  whatever.  We 
ifaye  been  referred  in  support  of  it  to  the  case  of  Murray  y.  The 
8.  G.  E.  E.  Co.  (1  McMullen,  398),  decided  by  the  South  Caro- 
lina Court  of  Errors.  Upon  examining  that  case,  we  find  that 
the  doctrine  laid  down  by  the  Court  cannot  be  maintained  upon 
principle,  reason  or  authoxiiy.  Three  of  the  Judges  of  that 
Court  dissented  from  the  opinion  of  the  majority,  and  the  dis- 
senting opinions  are  beyond  doubt,  in  my  mind,  the  law  of  the 
case. 

Judc^ment  affirmed. 


TISSOT  V.  THBOCKMORTON. 

iiPlkadino,  Objxotion  to  Miwozndbr  of  PABTm. — ^The  objection,  that  a 
wife  is  improperly  joined  with  the  hasband  as  party  plaintiff,  shoold  be 
taken  advantage  of  by  demturer,  and  cornea  too  late  on  appeal. 

Xddc. — DxFKKBM  IN  AciioN  ON  KoTB. — Where  in  an  action  on  a  promissory 
note,  the  defense  set  up  is,  that  the  defendant  executed  said  note  as  the 
consideration  for  a  deed  from  plaintiff  for  certain  land,  under  false  and 
fraudulent  representations  that  plaintiff  had  an  interest  therein,  the 
defendant,  if  he  would  avoid  payment,  must  offer  to  suirender  the  deed 
to  be  canceled,  so  that  both  parties  could  have  been  remitted  to  their 
original  rights. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco.: 

This  was  an  action  by  Paul  Tissot  and  Natividad  Haro, 
his  wife,  on  *a  promissory  note  made  by  defendant  to    [472] 
the  wife  during  her  marriage  with  her  present  husband. 

The  defense  set  up  is,  that  the  defendant  had  purchased  an 
interest  in  a  tract  of  land  known  as  the  "  Protrero,"  from  Julius 
E.  Eose,  who  had  purchased  of  Natividad  Haro.  That  at  the 
time  of  Rose's  purchase,  the  title  papers  to  the  land  had  been 
lost,  and  the  title  was  of  no  great  value.  That  subsequently 
the  original  grant  and  other  muniments  of  title  were  discovered, 
and  it  became  certain  that  the  grant  would  be  confirmed,  where- 
upon Natividad  represented  to  defendant  that  the  deed  trom  her 
had  been  procured  by  fraud,  and  that  she  had  received  no  con- 
sideration therefor,  and  that  she  had,  and  intended  to  assert,  a 
claim  to  the  land.  That  Rose  was  then  aboent  from  the  State, 
and  the  defendant  being  influenced  by  the  representations  of 
Natividad,  paid  her  $1250  in  cash,  and  gave  the  note  sued  on, 
in  consideration  for  a  new  deed,  executed  by  Natividad.  That 
subsequently  defendant  had  discovered  that  the  representations 
of  Natividad  were  false  and  fraudulent,  and  that  she  had  re- 
ceived and  used  the  money  paid  by  Rose  for  his  deed  which 
was  at  that  time  fully  equal  to  the  value  of  the  title  to  the  land. 

1.  Bef  exnd  to  TiMtot  v.  DarUng,  9  Gal.  38ft. 
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On  the  trial,  the  defenant  moTed  for  a  continuance,  which 
was  overruled.  The  jury  found  a  verdict  for  plaintiff.  De- 
fendant moved  for  a  new  trial,  on  the  ground  of  accident  and 
Burprise,  etc.,  newly  discovered  evidence,  etc.,  and  insufficiency 
of  the  evidence  to  justify  the  verdict,  etc.,  which  was  overruled, 
and  defendant  appealed. 

D,  W,  Perley^  for  Appellant. 

1.  The  first  ground  relied  on  by  appellant  for  a  reversal  of 
tlie  judgment  is,  that  the  complaint  shows  no  cause  of  action 
jointly  in  the  plaintiffs,  and  that  it  is  utterly  insufficient  to  sus- 
tain the  judgment. 

The  note  was  made  to  Mrs.  Faal  Tissot.  She  was  a  married 
woman  at  the  time,  and  it  is  clear  that  the  legal  right  of  action 
was  in  the  husband  alone. 

There  is  no  averment  in  the  complaint,  showing  that  the  note 
was  the  separate  property  of  the  wife.  This  alone  could  author- 
ize the  husband  and  wife  to  join.  There  is  no  averment  show- 
ing that  the  consideration  flowed  from  the  wife. 

A  promissory  note  is  a  personal  chattel,  and  the  legal  right 
therein  is  vested  absolutely  in  the  husband.  In  McNeilage  v. 
Holloway  (1  B.  &  Aid.  221),  Lord  Ellenborough  said:  ''  That  a 
promissory  note  may  be  treated  as  a  personal  chattel  in  posses- 


sion." 


The  same  doctrine  has  been  held  in  Massachusetts  in  the  fol- 
lowing cases:  ShuiUeuworth  v.  Noyes  (8  Mass.  229);  Coon  v.  Manly 
(12  Pick.  173). 

The  principle  of  the  above  cases  is,  that  a  prior  note  given  or 
endorsed  to  the  wife  in  her  own  name  during  the  coverture,  was 
to  be  considered  as  absolutely  reduced  into  possession,  and 
would  therefore  go  to  the  administrator  or  executor  of  the  hus- 
band, to  the  exclusion  of  her  right  of  survivorship. 
[473]  '^'By  the  common  law,  marriage  is  an  absolute  gift  to 
the  husband  of  all  the  wife's  personal  chattels  in  posses- 
sion, and  a  conditional  gift  of  all  her  choses  in  action.  {BucJdey 
V.  Collier,  Salk.  114;  4  Mod.  S.  C.  156.) 

The  same  principle  applies  to  all  property  which  accrues  to  a 
feme  covert  during  her  coverture.  (Com.  Dig.  Bar  and  Feme, 
E.  8;  Palmer  v.  Trevor ,  1  Vem.  261;  Bobinson  v.  Taylor,  2  Bro. 
C.  C.  589;  Keith  v.  Wembell,  8  Pick.  211;  Hussell  v.  Brooks,  7 
Pick.  65;  Barlow  v.  Bishop,  1  East.  432;  Commonwealth  v. 
Manly,  12  Pick.  175;  8  Mass.  229;  Lynde  v.  Webb,  3  Cal.  Rep. 
83.) 

The  only  possible  answer  to  this  objection  which  appears  to 
be  fatal  to  respondent  is,  that  the  complaint  was  not  demurred 
to,  nor  the  objection  taken  in  the  Court  below. 

But  it  is  contended  that  the  statute  reserves  the  right  to  make 
the  objection  at  any  time,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

This  ground  of  demurrer,  and  also  that  the  Court  has  no  juris- 
diction, are  never  waived.    (Prac.  Act,  Sec.  45.) 
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2.  The  next  point  relied  on  by  appellant  is,  that  the  Court 
below  erred  in  oyerniling  the  defendant's  motion  for  a  new 
trial. 

[The  argument  upon  this  point  as  well  as  the  grounds  for  the 
motion  appearing  in  the  record,  are  omitted,  as  the  decision  of 
the  Court  excludes  their  consideration.] 

B.  S.  Brooks f  for  Bespondents. 

No  Brief  on  file. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubbat  concurred. 

The  objection  that  the  wife  is  improperly  joined  comes  too 
late;  it  should  have  been  taken  advanti^e  of  by  demurrer. 

The  defense  set  up  as  a  reason  for  a  continuance,  or  for  a 
new  trial,  is  not  maintainable  in  this  form.  The  defendant  ob- 
tained for  his  note  a  deed  to  the  land;  if  he  can  avoid  the  pay- 
ment, he  must  give  up  the  land,  or  he  should  have  offered  to 
surrender  the  deed  to  be  canceled,  so  that  both  parties  could 
have  been  remitted  to  their  original  rights. 

Judgment  afi&rmed. 


SOULE  V.  DAWES.  * 

\7rrNES8,  OoMPETXKOT  OF  £nix>B8Eb  of  Note.— An  endorser  of  a  note  is 
incompetent  as  a  witness  to  establish  the  lien  of  a  holder  of  the  note 
upon  the  property  of  the  maker,  being  directly  interested  to  have  the 
lien  established. 

Apfeai«,  Bxyibw  on. — ^It  seems  that  errors  in  the  raliugs  of  the  Gonrt 
below  wiU  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial  is 
made  or  overmled. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco^ 

*This  was  an  action  on  a  promissoty  note  secured  by  a  [474] 
mechanics'  lien,  making  other  encumbrancers  parties, 
and  praying  for  a  foreclosure  of  the  lien. .  The  plaintiff  sues  as 
endorser  of  the  note.  Judgment  by  default  was  entered  against 
defendant  Dawes;  the  other  defendants,  subsequent  encum- 
brancers, defended  the  action  to  contest  the  priority  of  plaint- 
iff's lien.    On  the  trial^laintiff  called  as  a  witness 

Howard,  of  the  firm  of  Howard  &  Wilbur,  the  payees  and  en- 
dorsers of  the  note,  who  stated  on  voir  dire  that  he  had  re- 
ceived notice  of  protest  and  had  not  been  released  by  the  plaint- 
iffs. The  defendants  objected  to  the  witness  on  the  ground 
that  he  was  directly  interested  in  establishing  the  plaintiffs  lien 
on  the  property,  and  thereby  bettering  his  own  condition  as 
endorser.  The  Court  overruled  the  objection,  and  the  withesa 
was  allowed  to  give  testimony  tending  to  establish  plaintiffs 
lien — the  questions  in  this  case  being  upon  the  priority  of  the 
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plaintifTB  lien  over  the  mortgage  of  some  of  the  defendants. 
The  juiy  found  a  special  yercSct,  establishing  the  allegations  of 
the  complaint,  and  a  decree  was  entered  accordingly.  The 
record  shows  that  an  order  was  made  striking  from  the  files  a 
statement  of  defendants  for  a  new  trial,  though  it  does  not  dis- 
close that  the  motion  was  made  and  overruled. 

J,  B.  Hart,  for  Appellants. 

The  Court  below  erred  in  allowing  Howard  to  testify  upon 
another  ground  than  that  of  interest;  he  was  excluded  from  be- 
ing a  witness  in  the  case  by  the  Act  of  7th  May,  1855,  amend- 
ing section  4th  of  the  Act  to  regulate  proceedings  in  ciyil  cases. 
(See  statutes  of  1855,  p.  303.)  It  provides  that  every  action 
shall  be  prosecuted  in  uie  name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided  in  this  Act,  but  in  suits  brought  by 
the  assignee  of  an  account,  unliquidated  demand^  or  thing  in 
action,  not  arising  out  of  contract  assigned  subsequently  to  the^ 
1st  dav  of  July,  1854,  the  assignor  shsuLl  not  be  a  witness  on  be- 
half of  the  plaintiff. 

On  genend  principles,  and  particularly  by  section  393  of  the 
Practice  Act,  Howard  was  clearly  incompetent  on  the  ground  o| 
interest. 

What  is  the  object  of  the  suit?  Not  to  establish  a  case 
against  Dawes  on  tne  note — in  which  Howard  might  have  been 
called — but  to  establish  a  lien  on  the  property  of  a  third  party, 
by  which  plaintiffs  would  not  only  obtain  a  better  security  for 
the  note  sued  upon,  and  so  relieve  Howard  from  responsibility, 
but  would  also  establish  a  lien  upo^  the  property,  wnich  would 
enure  to  the  benefit  of  Howard  &  Wilbur  in  respect  of  the  notes 
held  by  them.  Howard  was,  therefore,  directly  interested,  ao-- 
cording  to  the  393d  section,  and  on  account  of  interest  was  in- 
competent; and  having  assigned  the  lien  after  the  first  day  of 
July,  1854,  Howard  was  consequently  incompetent  on  that 
ground  also. 

•      _____ 

Edwards  &  English^  for  Bespondents. 

The  error  complained  of,  to  wit:  permitting  the  vdt- 
[475]  ness,  Howard,  to  *testify,  is  an  error  which  must  have 
occarred  on  the  trial  before  the  jury,  and  the  alleged 
error  cannot  be  reviewed  by  this  Court,  because  the  proper 
foundation  has  not  been  laid  therefor.  All  errors  alleged  to 
have  been  committed  on  a  trial  before  a  jury,  most  be  passed 
upon  by  the  Court  below,  on  a  motion  to  set  aside  the  verdict 
and  grant  a  new  trial  to  entitle  them  to  be  reviewed  on  appeal 
to  a  supreme  tribunal.    This  we  believe  is  a  universal  rule. 

Our  Practice  Act,  which  grants  an  appeal  from  an  order  of  a 
Court  refusing  a  new  trial,  provides  also  in  Sec.  193,  clause  7, 
that  errors  in  law,  occurring  at  the  trial,  and  excepted  to  by  the 
party  making  the  application,  are  causes  for  the  granting  a  new 
trial.  As  they  are  made  causes  for  granting  a  new  trial,  and  an 
appeal  lies  from  a  motion  for  a  new  trial,  they  can  only  be  re- 
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pdewed  on  an  appeal  from  an  order  of  a  Court  on  a  motion  for 
a  new  trial.  But  no  motion  for  a  new  trial  was  ever  passed 
upon  in  this  case  by  the  Court  below.  So  that  this  Court  can- 
not look  to  sea  that  there  was  any  error  committed  on  the  trial 
before  the  jury. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mubbay  concurred. 

The  witness,  Howard,  being  responsible  to  the  plaintifTs  as 
endorser  of  the  note  sued  on,  had  a  direct  interest  in  establish- 
ing a  lien  upon  the  property  of  the  defendants;  he  was  there-* 
fore  an  incompetent  witness  for  that  purpose. 

Judgment  reversed  and  cause  remanded. 


ADAMS  V.  TTARKETiTi  &  WOODS. 

BSOEZVIBS,  Oblzoatioiib  of. — Beceivers,  or  other  custodians  of  money  in 
the  hands  of.aConrt,  who  are  reoeivers  except  in  name,  as  they  are 
bound  to  obey  the  orders  of  the  Goart  in  their  relation  to  the  fund,  as 
well  88  regards  its  safe  custody  as  its  return,  are  correlatively  entitled  to 
the  protection  of  the  Oouti  against  loss  for  disbursements  vhicb  were 
necessary  and  proper,  and  such  as  a  reasonable  and  prudent  man,  act* 
ingas  receiver,  would  hare  been  justified  in  expending. 

Idkk. — Obdeb  of  Coxtbt.— It  follows,  that  an  order  of  Court  directing  a 
referee  *'to  ascertain  and  report  the  amount  of  disbursements  and  ex- 
penses made  with,  or  onder  the  direction  and  authority  of  the  Court," 
by  a  receiTer  or  custodian  of  money  in  the  hands  of  toe  Court,  is  too 
narrow  to  do  him  justice,  and  should  be  so  enlarged  as  to  allow  for  all- 
reasonable  and  proper  expenses  incident  to  the  receiyership. 

iDrac. — And  this,  although  the  claim  is  for  disbursements,  etc.,  incurred  by 
the  custodian  of  the  fund,  under  an  appointment  as  assignee  in  a  pro* 
ceeding  in  in8olTenfliy»  which  was  af te(rwards  held  to  be  ymd. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis* 
trict. 

This  was  a  proceeding  upon  the  petition  of  intervention  of 
Bichard  Roman,  Edward  Jones  and  A.  A.  Cohen,  in  this  cause, 
setting  forth  tiliat  the  petitioners  had  been  dulj  appointed  the 
assignees  in  insolvency  of  the  defendant  Woods,  and  had 
received  from  him  a  surrender  of  a  '^large  amount  of  [476] 
property  belonging  to  i/he  firm  of*  Adams  &  Co. ,  whereof 
the  plaintiff  Adams,  and  the  defendants  Haskell  &  Woods  wer^ 
members,  and  had  retained  the  custody  and  charge  of  said 
property,  until  by  an  order  of  the  Cotuii  below,  of  January 
30th,  1856,  they  paid  over,  or  secured  to  the  receiver  appointed 
by  the  Court  in  this  action^  the  sum  of  $160,783  82,  and  other 
property  forming  part  of  said  assets,  under  a  reservation  in  said 
order  of  all  just  claims  and  liens  in  favor  of  the  petitioners  on 
or  against  said  fund. 

The  petition  further  represents  thai  the  petitioners  had  been 
subjected  to  heavy  expenses,  and  had  made  large  disbursements 
in  the  protection  of  said  fund,  while  in  their  hands,  and  had 
rendered  and  performed  important  services  in  that  behalf,  of 
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which  they  render  an  account  in  a  schedule  annexed  to  their 
[  petition,  the  sum  total  amounting  to  $41,591  80. 

Upon  this  petition,  the  Court  below  made  an  order  appoint- 
!  ing  a  referee,  and  directing  him  to  ''  ascertain  and  report  the 
amount  of  disbursements  and  expenses  made  with  or  imder  the 
direction  and  authority  of  this  uourt,  by  said  Cohen,  Roman 
and  Jones,  prior  to  the  order  heretofore  made  upon  them  to 
pay  over  said  funds  to  H.  M.  Naglee,  receiver." 

In  pursuance  of  this  order,  the  referee  reported  the  amount 
of  three  thousand  dollars  paid  to  William  Duer,  C.  T.  Emmet 
and  William  G.  Wood,  referees,  per  order  of  Judge  Lake, 
being  the  first  three  items  of  the  schedule  annexed  to  the  peti- 
tion of  the  intervenors,  as  being  ''the  amount  paid  witn  or 
tmder  the  direction  and  authority  of  the  Court." 

The  Court  below  entered  an  order  confirming  the  report  of 
the  referee,  and  directing  the  receiver  to  pay  the  amotmt  al- 
lowed by  the  referee  to  uie  intervenors,  from  which  order  the 
intervenors  appealed. 

The  connection  of  the  intervenors  with  this  case  will  be  found 
fully  set  forth  in  the  former  report  of  this  case,  the  record  of 
which  is  made,  by  stipulation,  a  part  of  this* 


Bobinson,  BeaUy  ds  Botis,  for  Appellants. 

ff,  P,  Hepburn,  iot  H.  M.  Naglee,  Receiver. 

Cohen,  Roman  &  Jones  never  were,  in  point  of  fact,  trustees; 
that  the  proceedings  or  pretended  proceedings  under  which 
they  acted,  were  utterly  ulegal  and  void,  for  the  reason  that 
Adams  &  Co.  were  bamcers,  and  as  such,  not  entitled  to  peti- 
tion for  the  benefit  of  the  insolvent  laws. 

All  the  proceedings  in  insolvency  were  therefore  coram  non 
judice,  the  order  appointing  the  intervenors  assignees,  among 
the  rest.  It  may  therefore  be  a  hard  case  for  tiiem,  if  they 
made  disbursements  in  and  about  the  funds  in  their  hands,  on 
the  supposition  that  they  stood  in  a  fiduciary  relation  to  it. 
The  fact  nevertheless  stHl  remains,  that  they  did  not  stand  in 
this  relation,  and  they  can  therefore  claim  no  benefit  from  it. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENTELDT.     Mr.  Chief  Justice  Mubbat  concurred. 

[477]  '^'When  this  case  was  here,  upon  appeal  by  the  inter- 
venors from  an  order  directing  them  to  pay  over  to 
the  receiver  the  funds,  which  they  had  received  as  assignees 
in  bankruptcy,  we  decided,  that  in  consequence  of  the  pro- 
ceedings in  bankruptcy  being  coram  nonjudice^  they  held  the 
fund  which  they  had  obtained  by  the  order  of  the  Court,  as 
the  custodians  of  the  Court.  There  was  nothing  indeed, 
except  the  name,  in  which  they  differed  in  character  from 
regularly  appointed  receivers.  Had  we  not  taken  this  view 
of  their  condition,  we  could  not  have  sustained  the  summary 
order  of  the  Court  requiring  them  to  pay  the  money  to  the  re- 
ceiver, and  which,  in  the  event  of  their  refusal,  subjected  them 

s500 


Oct.  1856.]  People  v.  Mabtin.  478 


to  the  penalties  of  contempt.  They  would  simply  haye  been 
liable  to  be  sued  for  the  money  like  any  other  creditor. 

It  follows  necessarily,  that  as  they  were  bound  to  obey  the 
orders  of  the  Chancellor  in  their  relation  to  the  fund,  as  well  as 
regarded  its  safe  custody  as  its  return,  they  are  correlatively 
entitled  to  the  protection  of  the  Court  against  all  loss  for  dis- 
bursements which  were  necessary  and  proper,  and  such  as  a 
reasonable  and  prudent  man,  acting  as  receiver,  would  haye 
been  justified  and  sustained  in  expending. 

The  order  of  the  Court  to  the  referee  is  too  narrow  to  do 
complete  justice  to  the  interveners,  and  it  must  be  set  aside. 
Another  order  must  be  made  by  the  Court  below,  directing  the 
referee  to  take  evidence  and  report  fully  as  to  each  item  of  the 
account  of  disbursements,  the  cause  or  services  for  which  each 
was  made  by  the  interveners,  and  the  reasonableness  of  the 
price  charged.  Upon  the  report  coming  in,  it  will  be  subject 
to  exceptions  by  both  parties  to  the  controversy,  and  upon  such 
exceptions,  it  will  be  the  duty  of  the  Court  to  decide  upon  the 
merits  of  every  disputed  item  of  the  account,  and  allow  or  dis- 
allow the  same. 

THE  PEOPLE  f.  MAETIN. 

^  AppBAZi,  Bi:»HT  OF.— The  fact  that  a  bill  of  dxceptione  was  not  signed  until 
more  than  ten  days  after  the  trial,  cannot  defeat  a  party's  right  to  appeal. 

Appeal  from  the  Court  of  Sessions  of  the  County  of  San  Fran- 
cisco. 

The  defendant  was  tried  and  convicted  of  an  assault  with  in« 
tent  to  ravish.  It  is  admitted  that  there  are  sufficient  errors  to 
warrant  a  reversal,  if  the  bill  of  exceptions,  which  was  not 
signed  until  more  than  ten  days  after  the  trial,  can  be  consid- 
ered by  this  Court. 

Edge  S  Wilson,  for  Appellant. 

WUUam  T.  WaUace,  Attorney-General,  for  the  People. 

Mr.  Chief  Justice  Mubrat  delivered  the  opinion  of  the 
Court.  Mr.  Justice  Heydenfeldt  and  Mr.  Justice  Tebbt  con- 
curred. 

♦That  the  record  in  this  case  is  so  full  of  errors  as  to    [478] 
warrant  an  immediate  reversal,  is  admitted  by  the  Attor- 
ney-General, provided  this  Court  can  take  notice  of  the  bill  of 
exceptions,  which  was  not  signed  by  the  Judge  of  the  Court  be- 
low within  ten  days  after  the  trial. 

In  the  absence  of  anything  appearing  to  the  contrary,  the 
legal  intendment  would  arise  from  the  fact  of  the  bill  being 
signed  by  the  Judge,  that  the  same  was  done  regularly.  In 
fact,  it  is  difficult  to  see  how  the  failure  or  refusal  to  sign  a  bill  of 
exceptions  could  defeat  the  party's  right  of  appeal. 

1.    Cltad  People  t.  ffoppner^  14  Cal.  437;  People  y.  Bobimon,  11  0*L  371. 
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On  examination,  it  will  be  found  that  no  analogy  wbateyer 
exists  between  this  case  and  the  one  of  Leech  y.  West  (2  Cal.  95). 
Jiidgment  reversed,  and  new  trial  ordered. 


PHELAN  V.  OLNET  bt  al. 

MoBTOAaKs  SsocmiNo  TWO  KoTBB,  Effxot  of  TBAjrsvsB. — A  mortgage  being 
merely  the  inoldent  to  the  note  secured  by  it,  it  follows  that  where  two 
notes  are  secnred  by  a  single  mortgage,  the  endorsement  and  delivezy 
of  one  of  the  notes  carries  with  it  a  pro  rala  portion  of  the  secori^. 

Idem. — A.  purchaser  of  the  second  note,  taking  therewith  an  assignment  of 
the  mortgage,  takes  with  notice  of  the  equity  of  the  holder  oi  the  first 
note,  as  he  was  informed  of  its  existence  by  the  mortgage  itself. 

Idxm. — When  the  holder  of  the  second  note,  and  assignee  of  the  mortga^ 
entered  a  discharge  of  the  mortgage  and  took  a  new  security,  the  dis- 
dharge  was  valid,  as  to  him,  and  divested  his  lien  under  the  mortgage, 
though  void  as  to  the  holder  of  the  first  note. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco.' 

The  plaintiff  £led  his  bill  of  foreclosun  against  J.  N.  Olnej, 
J.  B*.  Roberts,  J.  E.  Brown,  and  Bebecca  F.  Gregory.  The 
bill  sets  forth  the  following  averments: 

That  on  September  1st,  1853,  the  defendant,  Olnej,  made 
two  promissory  notes  of  even  tenor  and  date,  to  W.  C.  Jewett, 
for  12,000  each,  payable  in  one  year,  with  interest  at  one  per 
cent,  per  month,  and  to  secure  the  same,  execiited  a  mortgage 
on  certain  property  in  San  Francisco.  That  Jewett  assigned 
one  of  said  notes  to  D.  Biigham,  who  assigned  the  same  to 
plaintiff,  who  is  still  the  owner  and  holder  thereof.  That  Jewett 
assigned  the  other  note,  as  well  as  the  mortgage,  to  J.  C. 
'Hambly,  who  Assigned  tiie  same  to  defendant  Roberts,  who 
subsequently  without  plaintiffs'  knowledge  or  consent,  entered 
a  discharge  of  said  mortgage  on  record,  and  that  the  other  de- 
f  endents  as  well  as  Roberts,  have  or  claim  some  interest  in  the 
mortgaged  premises  ;  and  that  the  whole  amount  of  principal 
and  interest  secured  to  be  paid  by  the  note  held  by  plaintiff  is 
due  and  unpaid. 

The  defendants,  Olney  and  Roberts,  demurred.  The  demurrer 
was  overruled,  and  Olney  and  Roberts  filed  separate  answers. 
Olney's  answer  averring  that  Jewett  and  Brigham  were  jointly 
interested  with  him  in  the  lot,  and  Roberte'  answer  averring 
representations  by  Jewett,  Brigham  and  Olney  to  Hambly, 
[^79]  when  the  latter  took  an  assignment  of  '^'the  note  and 
mortgage;  that  the  note  now  held  by  plaintiff  was  paid; 
and  that  Olney,  not  paying  Roberts'  note,  the  latter  had  dis- 
charged the  mortgage  and  taken  a  new  note  and  mortgage  bear- 
ing a  higher  rate  of  interest.  The  answers  also  aver  the  actual 
payment  to  Jewett  of  the  note  now  held  by  plaintiff,  although 
the  note  was  not  surrendered. 

The  complaint  and  the  answer  of  Olney  are  verified.  The 
agreed  statement  of  the  facts  shows  that  Jewett  endorsed  the 
note  held  by  plaintiff,  to  Brigham^  at  about  ite  date;  that  Brig- 
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ham  endorsed  it  to  plaintiff  June  9^  1855;  that  Jewett  endorsed 
the  other  note- and  lissigned  the  mortgage  to  Hambly,  November 
14, 1853,  and  that  the  assignment  of  mortgage  was  recorded  on 
the  next  day;  that  Hambly  assigned  the  mortgage  to  Roberts, 
June  21,  1854,  and  that  the  assignment  was  recorded  July  22d; 
that  on  the  SOtfa  of  August,  1854,  Roberts  executed  and  recorded 
the  discharge  of  the  mortgage  and  canceled  the  note  held  by 
him;  that  neither  he  nor  Hambly  had  any  actual  notice  of  the 
transfer  of  the  other  note  from  Jewett  to  Brigham  before  the 
discharge  of  the  mortgage  by  Roberts. 

The  Court  below  rendered  judgment  for  plaintiff.  Defend- 
ants moved  for  a  new  trial,  which  was  overruled,  and  defendants 
appealed. 

W.  K.  Ofbam^  for  Appellants. 

I.  That  the  defendant,  Roberts,  ought  to  have  priority  of  lien 
t>ver  the  plaintiff. 

The  assignment  of  a  mortgage  is  within  the  recording  Act  of 
our  State,  and  is  *a  conveyance  within  the  meaning  of  the  Act 
concerning  conveyances,  and  the  assignee  of  a  mortgage  is  a 
purchaser  within  the  meaning  of  the  same  Act.  (See  Jamestown 
Bridge  Co.  v.  H.  Peters,  Cal.  R.  July  Term,  1855;  Williams  v. 
Birbeck,  1  Hoff.  Ch.  R.  360;  Vanderleup  v.  Skelton,  11  Page  Ch. 
R.  pp.  28  and  38.) 

B  Jewett,  the  mortgagee,  had  retained  his  note  in  his  own 
keeping  he  could  not  have  the  benefit  of  the  mortgage  for  its 
payment,  or  if  he  had  endorsed  it  after  the  assignment  to 
Hambly,  the  endorser  could  not  foreclose  the  mortgage;  the 
defendant,  Roberts,  and  his  assignor,  Hambly,  after  due  en- 
quiry, were  led  to  believe  Jewett  to  be  the  holder  of  the  note, 
or  that  it  histd  been  paid,  and  the  mortgagor,  in  his  answer,  says 
under  oath  that  it  was  paid.  It  is  true  the  mortgage  gives 
notice  of  the  existence  of  two  notes  but  it  does  not  give  notice 
of  the  transfer  of  either. 

The  knowledge  that  they  might  both,  or  either  of  them,  be 
transferred  by  simple  endorsement^^  and  thus  carry  the  mortgage 
with  them,  was  not  notice  that  they  had  been  assigned  thus. 
Every  purchaser  of  real  estate  buys  with  the  knowledge  that  his 
grantor  may  have  made  a  prior  grant  of  it,  but  the  purchaser 
whose  deed  is  first  duly  recorded  is  bound  by  no  prior  con- 
veyance unless  he  had  notice  of  it. 

If,  in  this  case,  Jewett  had  made  a  written  assignment  of  one 
half  the  mortgage  which  the  assignee  had  failed  to  record,  it 
would,  though  good  as  to  the  parties,  be  void  as  to  a  purchaser 
in  good  faith,  etc.  (See  Act  concerning  conveyances,  Cal.  Com- 
piled Laws,  p.  513,  Sec.  26.) 

*It  is  a  well  established  doctrine  that  the  assignee  of  a   [480] 
mortgage  takes  it  subject  only  to  equities  between  the 
mortgagor  and  mortgagee,  but  not  to  equities  of  third  parties, 
of  which  he  has  no  notice;  and  generally  the  assigee  of  a  chose 
in  action  takes  it  subject  to  all  the  equities  against  it  in  the 
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hands  of  his  grantor,  but  this  means  equities  of  the  debtor  and 
not  third  parties.  (See  Livingston  y.  Dean,  2  John.  Ch.  R.  479; 
James  v.  Morey,  2  Cow.  400;  Bed/earn  v.  lerrin^  1  Dow.  50;  MoU 
V.  Clark,  9  Barr,  400.) 

Admitting,  then,  what  no  one  can  dispute,  that  the  endorse- 
ment of  a  promissoty  note  carries  with  it  a  pro  rata  part  of  a 
mortgage  given  to  secure  it,  with  the  full  force  and  effect  of  a 
regular  assignment,  still  the  purchaser  of  a  mortgage  is  not 
afiected  bj  such  endorsement  imless  he  has  notice  of  it  prior  to 
the  assignment  to  himself.  Notice  here  to  Hambly,  that  the 
note  in  suit  was  outstanding  after  Hambly  had  taken  an  assign- 
ment of  the  mortgage,  could  not  affect  rights  acquired  by  such 
assignment,  and  the  assignee  of  Hambly  cannot  be  placed  in  a 
worse  condition  than  Hambly. 

The  endorsement  of  a  note  secured  by  a  mortgage  makes  the 
mortgagee  a  trustee  for  the  endorsee,  but  this  is  a  secret  trust, 
and  cannot  and  ought  not  to  affect  the  rights  of  those  who  buy 
the  legal  title  without  notice  of  such  trust. 

Besides,  the  plaintiff  here  can  show  no  betW  equity  than  the 
defendant,  Roberts;  he  buys  this  note  nine  months  after  the  dis- 
charge of  the  mortgage  has  been  put  on  record,  gives  no  notice 
to  Roberts  until  the  commencement  of  this  suit,  Qiat  the  note  is 
outstanding,  while  Roberts  has  the  legal  as  weU  as  the  equitable 
title  to  the  benefit  of  this  mortgage. 

That  the  whole  mortgage  may  pass  with  a  portion  of  the  debt 
secured  by  it.  (See  Sherwood  v.  Dunbar,  Cal.  R.  January  Term, 
1856;  Beldingy.  Mdnley.  21  Vermont,  551;  Langdon  r.  Keiih,  9 
Vermont,  299;  Keys  v.  Wood,  21  Vermont,  334.) 

n.  From  the  facts  of  this  case,  the  defendant,  Roberts,  was 
entitled  at  least  to  half  the  benefit  of  the  mortgage  security, 
equally  with  the  plaintiff,  and  the  decree  should  have  so  or- 
dered, and  should  be  modified  now  to  direct  half  the  proceeds  of 
the  sale  of  the  lot  to  the  payment  of  the  debt  of  Roberts. 

Besides,  the  plaintiff,  who  bought  the  note  in  suit,  nine 
months  after  its  maturity,  and  after  the  discharge  of  the  mort- 
gage by  Roberts,  has  failed  to  show  that  Roberts  had  any  notice 
of  the  prior  assignment  of  this  note  or  that  it  had  ever  been  as- 
signed at  all;  and  for  aught  that  appears  on  the  record,  or  that 
was  shown  on  the  trial  below,  he  did  not  know  it  till  Uie  com- 
mencement of  this  action. 

If  the  discharge  of  the  mortgage  was  made  by  Roberts,  in 
good  faith,  (and  fraud  will  not  be  presumed  where  none  is 
alleged  or  shown)  and  this  discharge  is  avoided  by  the  decree  of 
the  Court,  Roberts  should  be  placed  in  the  same  position  he  oc- 
cupied before  the  discharge,  which  could  not  affect  the  rights  of 

plaintiff.  (Belding  v.  Mdnley,  21  Vermont,  551.) 
[481]  ♦The  plaintiff,  who  has  wholly  neglected  to  give  notice 
of  his  rights,  should  not  complain  that  Roberts,  who  has 
used  all  diligence,  should  share  equally  with  himself,  the  benefit 
of  this  mortgage,  and  if  the  records  of  the  County  Recorder's 
Office  are  part  of  the  title,  as  the  Courts  of  New  York  hold 
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in  that  State,  (see  Ledyard  y.  Butler,  9  Paige,  136,)  then  has 
Boberts  not  only  acted  in  good  faith,  but  has  gone  beyond  the 
ordinary  degree  of  prudence  in  his  efforts  to  secure  himself,  and 
is  entitled  to  be  first  paid  out  of  the  proceeds  of  this  lot,  or  at 
least  to  share  them  with  plaintiff. 

Lorenzo  Sawyer,  for  Respondent. 

1.  The  mortgagor  is  the  owner  of  the  land.  The  debt  is  the 
principal  thing,  and  the  mortgage  is  merely  an  incident  to  the 
debt.  The  mortgage  is  not  assignable  without  the  debt.  {Jack-- 
son  y.  Willard,  4  John.  B.  43;  Jackson  t.  Branson,  19  John.  B. 
325;  WOaon  v.  !ZVaup,  2  Cow.  231.) 

2.  ''  The  mortgage  is  a  mere  incident  to  the  debt  which  it 
secures,  and  follows  the  transfer  of  a  note  with  the  full  effect  of 
a  regular  assignment.  Ord  having  a  right  to  the  note  had  un- 
doubtedly a  right  to  foreclose  the  mortgage."  (Ord  v.  McKee  et 
al.,  April  Term,  Sup.  Court,  '65;  also,  Bennett  v.  Taylor,  Oct. 
Term,  1855,  p.  I'M  This  is  true,  even  though  the  assignmient 
be  by  parol.  (4  Kent's  Com.  194;  Sanbum  v.  Mendum,  5  N,  H. 
432;  Story  Eq.  Jur.  Sec.  1023,  p.  4;  Mesereau  t.  Runyan,  11 
John.  B.  537;  Jackson  v.  Blodgett,  5  Cow.  B.  206,  207;  Green  v. 
BaH,  1  John.  B.  591;  Johnson  y.  Hart,  3  John.  Cases,  329,  330; 
Faine  y.  French,  4  Ohio  Bep.  32;  Clevewaier  y.  Botse,  Blackf.  B. 
138;  Benton  y.  Baxter,  7  Blackf.  297;  BurdeU  y.  Clay,  8  B.  Mon. 
295;  WaUer  v.  Tute,  4  B.  Mon.  523;  Hatch  y.  White,  2  Gall.  155; 
Souiherim  y.  Mendum,  5  N.  Hamp.  432.) 

The  allegation  in  the  bill  that  the  notes  were  assigned,  is 
equivalent  to  an  averment  that  the  mortgage  was  also  assigned. 
{Emanuel  v.  Sunt,  2  Ala.  B.  190.) 

3.  If  a  part  of  several  notes  secured  by  mortgage  be  assigned  \ 
;by  the  mortgagee,  a  pro  rata  portion  of  the  security  accompanies  I 
the  note  or  notes  assigned.    (Keyes  et  al.  y.  Wood  etal.,  21  Ver^  i 
mont,  339;  Fratty,  Banks,  10  Vermont  B.  294;  Donley  v.  Hayes, 
17  Serg.  &  Baw.  404;  Fattison  v.  Hall,  9  Cow.  B.  751;  Hender- 
son y.  Herrod,  10  Sm.  &  M.  633-4;  Dick  v.  Mawry,  9  Sm.  &  M. 
44^;  Cullum  v.  Erwin's  Ads.,  4  Ala.  458-9.) 

.  4.  A  delivery  of  the  mortgage  to  the  assignee  is  not  necessary 
to  give  him  the  benefit  of  it.  (Cooper  v.  Ulman,  Walker's  Ch. 
B.  Mich.  251.) 

Nor  is  it  even  necessary  that  the  assignee  should  at  the  time 
of  the  assignment  know  of  the  existence  of  the  security.  When 
it  comes  to  his  knowledge  he  may  affirm  the  trust  and  enforce 
the  security.  {Keyes  etal  v.  Wood  etal.,  21  Vermont  B.  338; 
.Bvertson  v.  Booth,  19  John.  494.) 

5.  Several  promissory  notes  were  secured  by  the  same 
mortgage,  '^'and  the  mortgage  assigned  to  one  person,    [482] 
(the  note  first  payable,  having  been  assigned  to  another 
without  mentioning  the  mortgage,)  and  he  afterwards  assigned 
the  residue  of  the  notes,  together  with  the  mortgage,  to  another 

Eerson,  the  assignee  of  the  first  note  is  equally  entitled  with  the 
older  of  the  other  notes  to  the  benefit  of  the  mortgage  security. 
{Belding  y.  Manley  et  al. ,  21  Vermont  B.  551.) 
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But  in  this  particular  case,  the  assignee  of  the  first  note  had 
performed  cer^dn  acts,  which  this  Court  held  to  be  an  estoppel 
against  him,  from  claiming  the  rights  to  which  the  assignment 
entitled  him. 

6.  It  is  also  held  in  this  case  that  but  for  the  estoppel,  the 
assignee  of  the  first  note,  after  the  release  of  the  mortgage  by 
the  holder  of  the  second  note,  would  have  been  entitled  to  have 
his  demand  first  satisfied  out  of  the  proceeds  of  the  mort^ged 
premises.    (See  same  case.) 

III.  The  defendant  is  not  ''  a  subsequent  assignee  in  good 
faith  without  notice  and  whose  assignment  is  first  duly  recorded  '* 
as  alleged  by  him,  for  the  reason: 

1.  That  he  is  not,  in  any  sense,  an  assignee  of  the  same  iden- 
tical interest  or  estate  which  waa  assigned  to  Biigham  and  by 
him  to  plaintiff.  The  thing  assigned  to  each  was  a  portion  of 
the  debt,  and  a  portionate  interest  in  the  mortgage  passed  to 
each  as  incident  to  the  portion  of  the  debt  assigned. 

The  assignment  from  Jewett  to  Hambly,  and  that  from  Ham- 
bly  to  defendant,  Roberts,  only  purports  to  **  assign,  etc.,.  the 
right,  title,  and  interest  (of  Jewett)  in  and  under  the  mortgage 
annexed,"  and  that  interest  was  oidy  what  remained  as  incident 
to  the  note  passed  at  the  time,  after  the  assignment  of  the  iiote 
in  suit  and  its  incident  to  Brigham. 

2.  Hambly  and  Boberts  were  guilty  of  laches  in  not  requiring 
the  production  of  the  note  canceled.  The  mortgage  and  note 
assigned  both  refer  to  the  note  in  suit,  and  thus  the  record  of 
their  own  title  informs  them  that  this  negotiable  note  was  se- 
cured by  the  same  mortgage;  that  iff  was  not  yet  due;  that  it 
was  not  satisfied  of  record;  in  short  that  it  was  still  outstand- 
ing, and  a  lien  upon  the  premises.  This  being  the  case,  '*  if 
he  failed  to  inquire  by  requiring  the  production  of  the  note  at 
the  hand  of  the  mortgagee,  he  is  guilty  of  such  laches  as  ought 
to  postpone  him  to  the  equity  of  the  plaintiff."  (Boberts  v.  Mai- 
stead,  9  Barr,  36;  21  Vermont  R.  340.) 

lY.  Defendant,  Boberts,  under  the  circumstances,  with  a 
knowledge  of  the  outstanding  note  not  yet  due,  canceled  the 
note  assigned  to  him,  and  released  the  mortgage  upon  the 
record  with  intent  to  discharge  it.  It  was  therefore  discharged 
as  to  his  debt,  and  the  debt  satisfied.  (Leuris  v.  StarJde,  10  Sm. 
&  M.  R.  128,  129;  1  Greene  Ch.  R.  (N.  J.)  242;  21  Vermont, 
556.) 

But  he  had  no  authorii^  to  discharge  the  mortgage  as  to 
plaintiff's  note,  and  the  discharge  as  to  that  is  fraudiuent  and 
void,  and  the  defendant 's  debt  having  been  satisfied,  the  benefit 
of  the  whole  security  is  left  to  him.  (9  Barr,  35;  21  Vt.  556, 
before  cited.) 

Mr.  Justice  Tebbt  delivered  the  opinion  of  the  Court.    Mr. 
Chief  Justice  Mubbay  concurred. 

[483]       *In  Ord  v.  MoKee  (5  Cal.  515),  and  Bennett  v.  Taylor 
(5  Cal.  502),  we  held  that  a  mortgage  is  the  incident 
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of  a  debt,  and  that  the  endorsement  of  a  promissozy  note  secured 
by  mortgage,  carried  with  it  ^e  security  without  a  formal  as- 
signment of  the  mortgage. 

The  endorsement  and  delivery  by  Jewett  to  Brigham  of  one 
of  the  notes  secured  by  Olney's  mortgage,  carried  with  it  a  pro 
rata  portion  of  the  security.  (Keyea  v.  Wood,  21  Vt.  339 ;  0 
Cowen,  751,  and  17  Sergt.  S  RawU,  404.) 

Roberts,  the  purchaser  of  the  second  note,  and  the  assignee 
of  the  mortgage  took  with  notice  of  the  plaintillF's  equity;  as  be 
•was  informed  by  the  deed  itself  that  it  was  given  as  security  for 
two  notes  of  equal  amount,  neither  of  which  was  due. 

The  holders  of  the  notes  stood  in  the  same  relation  to  the 
mortgaged  premises,  until  Boberts  entered  a  discharge  of  the 
mortgage,  and  accepted  a  different  security.  This  discharge, 
though  void  as  to  the  plaintiff,  was  valid  as  to  Boberts,  and 
divested  any  lien  which  he  had  by  virtue  of  said  mortgage. 

Judgment  affirmed  with  costs. 


BAEEB  V.  BABTOL  et  al* 

'GsiDifOB  ov  Im&oltxmt,  AonoK  vob  Dzstbxbutxoh. — Where  a  simple  contract 
creditor  filed  a  bill  against  the  assignee  of  his  debtor,  not  attacking  the 
assignment,  and  merely  praying  for  a  distribution;  and  the  plaintiff  sub- 
sequently filed  a  sopplemeutal  DiU,  setting  forth  that  in  the  meantime  he 
had  become  a  judgment  creditor,  and  attacking  the  assignment  for  fraud, 
since  discovered,  and  praying  that  it  be  set  aside,  and  that  the  moneys 
in  the  hands  of  the  assignee  be  appropriated  to  plaintifTs  judgment : 
Hddt  that  it  is  no  objection  to  the  supplemental  bul  that  it  prays  for  a 
different  relief,  and  fails  to  bring  in  all  the  other  creditors,  who  are  al- 
leged by  the  defence  to  be  entitled  to  a  ratable  distribution. 

Idxm. — The  graryamen  of  both  bills  is  the  indebtedness,  and  every  supple- 
mental bill  is  enlarged  or  altered  by  everr  additional  and  pertinent  fact, 
and  the  plaintiff  has  the  right  to  attack  the  assignment  for  fraud  dis- 
covered since  filing  his  original  bill. 

InxM. — ^Nor,  having  disco  rered  the  fteod  by  his  superior  diligence,  is  the 
plaintiff  compelled  to  bring  in  the  other  creditors  to  share  its  fruits. 

Idkm. — Kor  is  it  necessary,  in  order  to  grant  the  relief  sought,  and  to  set 
aside  the  assignment,  that  the  assignee  should  have  been  a  party  to  the 
fraud. 

Idxmi — And  if  the  assignee,  though  innocent  of  the  fraud,  has,  by  a  misplaced 
confidence,  allowed  his  assignor  to  be  his  a^nt  for  the  sal<»  of  the  prop- 
erty assigned  and  pocket  the  proceeds,  he  is  liable;  if  he  acted  in  com- 
plicity with  the  fraud,  he  is,  of  course,  liable. 

Appeal  from  the  Superior  Court  of  the  Gify  of  San  Francisco. 

The  plaintiff,  Henry  Baker,  filed  his  original  bill  against 
Abraham  Bartol,  setting  forth  that  the  plaintiff  was  the  owner 
and  holder  of  three  promissory  notes,  made  by  D.  Cronin  and 
Xj.  Markley,  doing  business,  when  said  notes  were  made,  as 
Cronin  &  Markley,  to  W.  K.  Pendleton,  and  by  him  sold  and 
endorsed  to  plaintiff,  which  notes  were  secured  by  mortgage  on 
certain  land  m  San  Francisco,  much  below  in  value  the  sum  due 

•Beferred  to  RiddU  ▼.  Baker,  13  Cal.  802. 
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on  said  notes.  That  Cronin  &  Markley  had  made  an  assignment 
to  Bartol  for  the  benefit  of  their  creditors,  and  that  Bai*tol 
[484]  had  a  large  *8um  of  monej  in  his  hands  as  assignee,  for. 
the  payment  of  the  debts  of  Cronin  &  Markley. 

The  bill  sets  forth  grounds  for  an  injunction  and  receiver,  for 
which  it  prays.  The  Court  granted  the  injunction,  and  su- 
stained the  prayer  for  a  receiver,  unless  the  defendant  should 
file  a  bond  for  the  safe  keeping  of  the  fund;  which  he  subse- 
quently did. 

Subsequently,  the  plaintiff  filed  a  supplement  bill,  under  leave 
of  Court,  averring  that  since  the  filing  of  the  original  bill, 
plaintiff  had  prosecuted  his  claim  against  Cronin  &  Markley  to 
judgment  and  foreclosure;  that  the  mortgaged  premises  had 
been  sold  under  the  decree  obtained  by  pkuntiff,  and  had  re- 
alized but  a  small  portion  of  plaintiff's  judgment,  the  greater 
portion  of  which  stUl  remained  unpaid.  It  also  avers  that  since 
the  filing  of  the  original  bill,  the  plaintiff  had  discovered  that 
the  assignment  of  Cronin  &  Markley  to  Bartol  was  fraudu- 
lent, and  made  with  the  intent  to  defeat  the  rights  of  creditors, 
and  prays  that  the  assignment  be  set  aside  and  declared  void, 
and  that  plaintiff  be  paid  the  amount  due  on  his  judgment  from 
the  fund  in  the  hands  of  Bartol. 

The  defendant  demurred  to  the  supplemental  complaint,  one 
ground  of  demurrer  being  that  Cronin  &  Markley  should  have 
been  made  parties.  The  plaintiff  afterwards,  by  consent, 
amended  his  supplemental  bill,  making  Cronin  &  Markley 
parties.  None  of  the  other  creditors  of  Cronin  &  Markley  were 
made  parties.  The  Court  below  found  that  the  plaintiff,  at 
the  time  of  the  commencement  of  this  action,  was  a  creditor 
of  Cronin  &  Markley,  and  as  such  was,  and  is,  one  of  the 
beneficiaries  in  the  said  trust,  and  that  Bartol  had  received 
under  said  assignment  sufficient  to  pay  plaintiff's  demand  after 
satisfying  all  other  claims  and  liens  thereon;  and  gave  judgment 
in  favor  of  plaintiff,  that  the  defendant,  Bartol,  pay  plaintiff, 
out  of  the  trust  fund  in  his  hands,  the  sum  of  $19,925  67.  De- 
fendant, Bartol,  appealed. 

Charming  O.  Fenner,  for  Appellant. 

1.  It  is  a  rule  of  this  Court,  too  frequently  laid  down  to  need 
the  citation  of  any  particular  authority,  that  in  equity  csises  the 
Court  will  examine  and  review  the  cause  upon  the  pleadings 
and  evidence,  as  fully  as  if  the  same  were  originally  on  trial 
before  it. 

2.  In  the  original  bill,  the  ]^laintiff  sets  up  the  assignment, 
and  claims  to  be  beneficiaUy  mterested  therein  as  one  of  the 
creditors  of  the  assignors,  and  prays  that  the  Court  decree  him 
bis  pro  rata  share;  there  were  two  things  to  be  inquired  into 
imder  the  decree  formed  upon  the  bill,  viz.:  the  number  of 
creditors  of  the  assignors,  the  amount  due  to  each,  and  the 
amount  of  trust  funds  in  the  hands  of  the  assignee. 

3.  The  second  or  supplemental  bill,  as  it  is  called,  sets  out  a 
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Bewond  distmct  cause  of  a(?don,  to  wit:  that  the  assigiiment 
from  ''Cronin  &  Marklej''  to  Bartol,  was  fraudulent^  and  prays 
that  the  same  may  be  so  adjudged. 

This  bill,  being  entirely  on^nal  in  its  character,  was  demur- 
rable. 

The  matters  set  up  and  rights  claimed  in  the  two  bills  are 
entirely  in  opposition  to  each  other;  the  one  bill  is  not  a 
supplement  to  the  other,  Agoing  to  support  it,  disclosing  [485] 
new  facts,  etc.,  but  goes  d&ectly  to  defeat  it.  Therefore, 
the  two  cannot  stand  as  the  plaintiff's  bill  in  the  action;  one  or 
the  other  must  be  alxuidoned.  Proofs  cannot  be  taken  under 
both  of  them. 

4.  To  prove  that  the  plaintiff  cannot  have  the  benefit  of  these 
two  bills,  but  must  confine  himself  to  one  of  them,  and  that 
the  original;  in  the  original  bill  he  claims  but  a  share  with  the 
other  creditors,  and  prays  that  the  Court  may  ascertain  what 
such  share  may  be  and  decree  payment  thereof;  in  the  second 
bill  he  claims  for  his  own  benefit  solely,  to  the  utter  exclusion 
of  all  creditors;  therefore  the  suits  are  not  the  same,  because 
the  parties  are  not  the  same,  the  rights  are  not  the  same,  nor  is 
the  cause  of  action  the  same.  We  had  a  full  and  ample  remedy 
at  law,  under  proceedings  supplemental  to  the  execution  on  hiis 
judgment  against  "  Cronin  &  Markley."  If  he  considered  he 
was  the  fraudulent  assignee  or  vendee  of  Cronin  &  Markley's 
goods,  etc.,  he  could  have  examined  Bartol,  and  should  have 
done  so. 

6.  In  looking  at  the  evidence  and  the  decree,  we  are  bound 
to  presume  that  the  Court  wholly  disregarded  the  supplemental 
bill.  The  decree  sustains  the  assignment,  and  finds  sufficient 
in  Bartol's  hands  to  the  full  amount  of  plaintiff's  demand.  The 
decree  sustaining  the  assignment,  the  evidence  must  be  consid- 
ered as  referring  to  the  first  bill,  and  was  so  viewed  by  the 
Court. 

WiUiam»,  Shafler  &  Parky  for  Respondent. 
The  first  error  assigned,  is  assigned  not  upon  the  original 
bill,  but  upon  the  supplemental  bill  as  amended — and, 

1.  The  propriety  of  the  supplemental  bill  bein^  allowed,  is 
not  within  the  scope  of  the  alleged  error;  and  if  it  be,  still  in 
that  behalf  the  Court  did  not  exceed  its  jurisdiction.  As  in  4 
J.  Ch.  679,  the  question  now  is,  "Does  the  plaintiff  by  his  bill 
entitle  himself  to  the  relief  sought?" 

2.  By  the  supplemental  bill,  tiie  whole  ground  of  the  equita- 
ble proposition  is  covered — ^judgment,  execution,  and  return  of 
nvUa  bona. 

The  second  error  assigned  is  that  "theproper  parties  were 
not  before  the  Court  and  in  a  position  to  have  their  respective 
rights  passed  upon." 

The  defect  is  that  the  other  creditors  should  have  joined  as 
plaintiffs.  But  this  supposed  defect  should  have  been  taken  ad- 
vantage of  by  demurrer  or  plea.    (P.  Act,  Sec.  45.) 

609 


486  Baker  v.  Babtol:  [Sup.  CQ 


'■»- 


The  trust  we  seek  to  enforce  is  not  the  trust  under  the  written 
assignxQ^nt,  but  a  trust  forced  upon  the  conscience  of  the  party, 
on  the  ground  that  the  written  assignment  was  fraudulent! 
And  however  it  may  be  true  with  regard  to  honest  express  trusts, 
declared  in  favor  of  all  the  creditors^  still  in  a  trust  in  invUum 
like  this,  the  creditor  first  filing  his  bill  is  entitled  tp  priority. 
This  distinction  is  recognized  ia4  P^e,  28,  Waipeman  y.  Orover, 
etale,;  4  Barb.  S.  C.  233,  MmseU  v.  Loi^kev;  23  Pick.  623,  Bry-^ 
ant  V.  Eussdl;  Wright  (Ohio),  247,  Atkinson  v.  Jordan. 

But  if  the  other  creditors  should  have  been  made  parties,  the 
defect  may  be  corrected  by  amendment.    (18  Yt*  397,  Good  v. 

BlevnU;  1  Hoff.  Ch.  R.  316;  23  Maine,  29 y  Houghton  v. 
[486]   Davis;  P.  Act,  Sec.  17);  *or  by  saving  their  rights  and 

directing  them  to  be  secured  by  an  adequate  bond.  (Sto.' 
Eq.  PI.  Sec.  106,) 

Mr.  Justice  Hezdekfeldt  delivered  the  opinion  of  the  Court/ 
Mr.  Justice  Teskt  concurred. 

The  first  point  made  in  this  case  is  upon  the  pleadings,    l^e^ 
complainant  commenced  his  suit  to  enforce  the  trust  created  by' 
the  assignment,  in  his  favor,  as  a  simple  contEactcredstor*  Suj)- 
posing  tiie  conduct  of  the  parties  to  have  been  fair,  he  ascer* 
tains  a  certain  amount  of  tnist  funds  in  the  hands  of  the 
assignee,  and  therefore  files  a  creditor's  biU  ta  obtain  a  distri- 
bution.   In  such  a  ease,  it  was  not  necessary  that  he  should , 
have  been  a  judgment  creditor,  no  more  than  it  is  to  be  a  judg- 
ment  creditor  before  filing  a  biU  to  foredoi^e  a  mortgage;  and 
because  a  specific  sum  (Hr  property  isdedicated  to  the  payment 
of  the  debt,  and  he  is  entitled  to  that  by  contract,  and  to  seek 
it  in  the  only  form  he  can  obtain  it,  even  if  he  could,  after 
judgment  at  law,  have  obtained  satisfaction  by  levy  and  sale  of ' 
other  properly,  under  execution;  lor.  it  .would  then  be  simply* 
the  case  of  having  two  remedies  instead  of  one.   . 

The  supj^mental  bill  was  filed  after  he  became  a  judgment 
creditor.  This  attacks  the  assignment  for  fraud,  and  prays 
that  it  may  be  set  aside;  ascertains  a  large  amount  of  the  as- 
signed property  which  went  into  the  hands  of  the  assignee, 
seeks  satisfaction  out  of  it  as  an  equitable  fund,  and  prays  the 
payment  of  the  whole  debt. 

It  is  objected  to  this,  that  it  changes  the  character  of  the 
original  bill,  pravs  for  a  different  relief,  and  Mis  to  bring  in  all 
the  creditors,  wno,  as  is  urged  in  the  defense,  are  entitled  to; 
ratable  distribution. 

It  is  true  that  in  some  aspects,  the  character  of  the  case  is' 
altered  by  the  supplemental  bill,  and  so  it  must  be  in  every  case 
where  an  amended  or  supplemental  bill  is  filed.  Ev^y  addi- 
tional and  pertinent  fact  either  enlarges  or  limits  the  right  to 
relief,  or  affects  the  nature  of  it;  but  there  is  no  such  change 
effected  here  aa  makes  the  case  objectionable  to -the  charge  -of 
multifariousness.  The  subject  matter  which  is  the  gravamen  of 
both  bills,  is  the  debt  due  to  the  plaintiff,  and  the  trust  fund,^ 
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out  of  Avliicb  he  seeks  payment;  and  the  only  difference  betiveen 
the  two  is  that  in  the  first  he  thought  the  transaction  fair,  and 
then  only  asked  a  distributive  share,  while  in  the  latter  he  has 
discovered  that  the  assignment  being  fraudulent,  he  has  no 
right  to  claim  under  it,  but  must  seek  satisfaction  out  of  the 
property  in  the  hands  of  the  assignee,  as  an  open,  equitable 
fund,  liable  to  be  attached  by  any  creditor.  Nor  was  he  obliged 
to  have  the  other  creditors  brought  in  to  share  with  them  the 
fruits  of  his  superior  diligence.  Prior  in  tempore,  potior  est  in 
jure. 

It  is  tirged,  however,  on  behalf  of  Bartol,  the  assignee,  thai 
the  facts  do  not  convict  him  of  being  a  participant  in  the  fraud 
of  his  assignors.  This  may  be  true,  and  yet  will  not  relieve 
him  from  liability.  He  received,  it  appears,  thirty  or  forty 
thousand  dollars  of  the  goods  of  the  assignors  for  the  benefits 
of  their  creditors.  If  he  supposed  the  assignment  to  be  valid, 
andivas  not  himself  a  party  to  the  fraud  with  which  it  appears 
tibiat  instrument  was  infected,  then  he  is  liable  for  the 
mis-'*'placed  confidence  and  negligence  in  allowing  his  [487] 
assignors  to  be  his  agents,  and  to  sell  the  goods  and 
pocket  the  proceeds  under  his  very  eyes.  His  duty  was  to  hus- 
band and  protect  the  assigned  estate,  and  admimster  it  fairly 
and  faithfully,  in  the  spirit  of  honesty  with  which  he  undertook 
tiie  charge.  If,  on  the  other  hand,  he  was  in  complicity  with 
the  fraudulent  conduct  of  his  assignors,  en^^faged  with  them  and 
aiding  them  as  an  instrument  to  defeat  the  just  rights  of  their 
creditors,  and  to  make  them  the  beneficiaries  of  the  fund  by  a 
process  of  dealing  which  is  undistinguishable  from  larceny, 
then  the  question  of  his  liability  requires  no  argument  what- 
ever. 

In  whatever  Ught,  therefore,  we  regard  this  case,  aside  from' 
some  technical  informalities  which  require  no  consideration, 
the  decree  of  the  Court  below  is  substantially  correct,  and  is 
a£Srmed. 


THE  PEOPLE  V.  PABSON& 

Pebtuet,  Ikdictxbkt  fob. — An  indictment  for  p^'ijury,  charging  that  the 
aocnsed,  in  a  certain  proceeding,  describing  it,  "  did  willfnlly,  cormptly 
and  falsely  swear,"  etc.,  but  not  alleging  that  the  peijnry  was  com- 
mitted '*  feloniously,'*  is  snfllcient. 

jk  Idem.— The  d^nition  of  the  crime  being  given  by  the  statate,  an  indict* 
nient  charging  the  offense  in  the  words  of  the  statate,  and  folly  com- 
plying with  Section  246  of  the  Grim.  Prac.  Act,  gives  the  defendant  all 
the  information  necessary  to  enable  him  to  answer  the  charge. 

Appeal  from  tUe  Court  of  Sessions  of  Sacramento  County. 

The  defendant,  Oscar  Parsons,  was  indicted,  tried  and  con- 
victed of  the  crime  of  peijury.  Motion  was  made  in  arrest  of 
judgment  in  tiie  Court  below,  on  the  ground  of  errors  and  de- 

1.  DiMppTored  People  v.  Olivera,  7  Cal.  404:  cited  PeopU  y.  WifUcltrt  9  CI.  236;  People 
▼.  Dolaa,  0  Cal.  634;  People  r,  Garcia,  25  C«l.  fi33;  People  v .  Shaber,  32  Cal.  38. 

611 


488  Bbothebton  v.  Maet.  .  [Sup.  Ct. 

fects  in  the  indictment,  which  were  oTerruled,  and  judgment 
and  sentence  entered  against  the  prisoner,  who  appealed. 

The  alleged  defect  in  the  indictment  appears  in  the  opinion 
of  the  Court. 

Smith  and  Hardy,  for  Appellant. 

In  all  indictments  for  felony  the  ofiTense  must  be  charged  to 
have  been  ''feloniously"  committed,  a  term  of  art  which  no 
circumlocution  can  supply.  (Wharton's  American  Gr.  Law, 
143;  Archbold's  Pr.  and  {^leading.  Title  Indictment;  Murdoch 
T.  The  Stale,  9  Mo.  739;  Statutes  of  Mo.  p.  869,  Sec.  17.) 

WiUiam  T.  WaUace,  Attorney-General,  for  the  People. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Justice  Heydehfeldt  concurred. 

The  defendant  was  convicted  in  the  Court  below,  of 
[488]  the  crime  of  per-*jury.  There  is  no  bill  of  exceptions  or 
statement  of  evidence,  and  the  only  question  presented, 
is  as  to  the  sufficiency  of  the  indictment. 

The  indictment  charges  that  defendant  in  a  certain  proceed- 
ing, describing  it,  **  did  willfully,  corruptly,  and  falsely  swear," 
etc. 

It  is  contended  that  the  indictment  is  fatally  defective,  be- 
cause it  is  not  alleged  that  the  offense  of  perjury  was  com- 
miHed  feloniously.  Such  an  allegation  was  necessary  at  com- 
mon law,  but  our  statute  has  in  many  respects  altered  the  rules 
of  pleading  in  criminal  cases. 

The  indictment  in  this  cause,  charged  the  offense  in  the  words 
of  the  statute  defining  it,  and  fully  complies  with  the  require- 
ments of  Section  246  of  the  Act  regulating  proceedings  in  crim- 
inal cases.  Time,  place  and  circumstance  are  stated  with  cer- 
tainty, and  every  information  is  given  to  the  defendant,  which 
is  necessary  to  enable  him  to  answer  the  charge. 

The  judgment  of  the  Court  below  is  affirmed. 

Mr.  Chief  Justice  Mubbit. — ^I  dissent. 


BROTHERTON  v.  MAET. 

Eyidekge,  Paboii,  07  LoBT  iNBjBuinnrr. — ^Where  an  original  instrnment, 
proved  to  be  lost,  has  been  recorded,  it  is  error  to  admit  parol  evidenoe 
of  its  contents,  unless  the  failure  to  produce  the  record  is  accounted 
for. 

—  ___       • 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
town  lot  in  the  city  of  San  Francisco. 

On  the  trial,  the  plaintiff  proved  the  loss  of  the  original  deed 
or  grant  of  the  lot  made  to  plaintiff  and  A.  A.  Green,  on  their 

612 


Oct.  1856.]  HoRB  t;.  Babeeb.  d:89 

purchase  of  the  lot  at  the  first  town  sale  in  1849.  Plaintifif 
also  proved  that  the  deed  was  recorded,  shortly  after  the  pur- 
chase, in  the  Alcalde's  office. 

Upon  this  proof,  plaintiff  offered  to  prove  the  contents  of  the 
deed,  which  was  objected  to  by  defendant.  The  objection  was 
overruled,  and  the  plaintiff  proved  the  contents  of  the  deed, 
the  defendant  excepting.  Judgment  was  entered  in  the  Court 
below  in  favor  of  plaintiff.  Defendant  moved  for  a  new  trial, 
which  was  overruled,  and  defendant  appealed. 

jD.  pp.  Perley^  for  Appellani 

E.  A.  Lawrence^  for  Bespondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tbbbt. 
Mr.  Chief  Justice  Mukbat  concxured. 

The  plaintiff  having  shown  that  his  lost  grant  had 
been  recorded,  it  '^'was  error  to  admit  parol  evidence  of    [489] 
its  cont-ents,  unless  the  failure  to  produce  the  record  was 
accounted  for. 

Judgment  reversed  and  cause  remanded. 


HOBB  ET  AL.  V.  BABEEB  et  al.* 

^1  Salb  anb  Dkliyebt  of  Pbopebty  im  Bulk. — ^Wbere  the  plaintiffB  bought  a 
certain  amount  of  floor,  beins  |>art  of  a  large  quantity  on  Htorage  belong- 
ing to  the  Tendor,  and  the  plaintiff  did  not  remove  the  flour  purchased, 
nor  Beparate  it  from  the  remainder;  but  the  vendor  subsequently  sold 
the  remainder,  and  more,  to  other  parties,  who  removed  what  they  pur- 
chased, leaving  on  storage  a  less  amount  than  had  been  purchased  by 
plaintiffs,  which  was  afterwards  attached  in  a  suit  against  plaintiffs* 
vendor:  Held,  that  the  sale  and  removal  of  all  the  flour,  except  that 
bought  by  plaintiff,  was  a  segregation  of  plaintiffs'  flour,  vesting  in  him 
a  clear  title  at  the  time  of  the  seizure. 

!  Idem. — Nor  can  the  claim  of  a  subsequent  purchaser  of  flour  from  the  same 
vendor,  taking  an  order  on  the  same  storekeeper,  embarrass  the  plaint- 
iffs' claim,  there  being  no  flour  in  store  to  meet  the  order  in  favor  of 
such  subsequent  purchaser. 

[  Idem. — And  where  the  plaintiffs'  action,  in  such  a  case,  was  brought  for  the 
value  of  the  flour  agidnst  another  party,  claiming  the  flour,  who  had 
seized  the  same,  the  fact  that  plaintiff  claims  a  less  quantity  of  flour 
than  he  is  really  entitled  to,  does  not  operate  otherwise  than  as  a  waiver 
of  his  claim  to  such  additional  quantity. 

!  Idem.— DooTBiNB  or  Seoreoation. — The  doctrine  of  segregation  is  not  ap- 
plicable to  a  man's  property  alone,  in  an  action  against  a  trespasser, 
and  having  claimed  damages  for  a  less  quantity  of  flour  than  was  his, 
it  cannot  be  objected  that  nis  action  must  fail  for  want  of  segregation  of 
the  flour  for  which  he  claims,  from  that  which  he  does  not  claim, 
though  it  is  his. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  for  unlawfully  taking  and  detaining  1,664 

•See  game  caae,  8  Cal.  603.* 

1.    Cited  McLaughlin  v.  PUMi,  27  CaL  468. 
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barrels  of  flour  belonging  to  plaintiff,  of  which  1,340  barrels' 
were  Gallego  flour,  and  324  barrels  were  Haxall.  The  action 
was  brought  against  A.  H.  Barker  and  N.  C.  Paddock,  and  the 
members  of  the  flxm  of  Tilden  &  Little.  The  suit  was  discon- 
tinued as  to  the  latter.  Barker  and  Paddock  plead  the  general, 
issue. 

The  agreed  statement  discloses  the  following  facts:  Prior  to' 
February  8th,  1854,  Messrs.  Hussey,  Bond  &  Hale  had  a  large 
quantity  of  flour  on  storage  with  Tilden  &  Little.     Hussey, 
£ond  &  Hale  had  given  to  J.  B.  West  several  small  orders  for 
portions  of  the  flour,  which  had  been  taken  by  West  from  the 
warehouse;  on  Februaiy  8th,  Hussey,  Bond  &  Hale  gave  an 
order  on  Tilden  &  Little  for  3,276  barrels  of  Gallego  flour  and 
572  barrels  of  Haxall  flour,  to  Barker  and  Paddock,  which  was 
on  the  same  day  endorsed  by  the  latter  to  West,  who  presented 
the  same,  and  the  amount  of  flour  called  for  by  the  order  was 
placed  to  his  credit  with  the  warehousemen,  and  charged  to  the 
drawers  of  the  order.     Some  time  prior  to  May  17th,   1854,, 
West  gave  to  plaintiffs  two  endorsed  receipts  of  Tuden  &  Little,  ^ 
calling  for  1,220  barrels  of  Gallego  flour  and  324  of  Haxall.' 
The  plaintiffs,  on  or  about  May  17th,  delivered  the  orders  to 
Tilden  &  Little,  and  took  their  receipts  for  the  flour  as  stored  ^ 
by  plaintiffs. 

On  September  29th,  1854,  the  plaintiffs  received  an' 
[490]  order  from  West  *on  the  warehouse  for  500  barrels  of 
Gallego  flour,  which  they  took  to  the  warehousemen, 
who  accepted  it  for  480  barrels  of  Gallego  and  10  of  Haxall. 
The  flour  remained  in  the  warehouse  undisturbed  until  October 
18th,  1854,  when  it  was  taken  by  the  Sheriff,  under  the  direc- 
tion of  the  defendants  Barker  and  Paddock,  but  was  not  re-  j 
moved  by  them  until  November  3d,  1854. 

Some  time  in  September,  1854,  West  sent  a  lot  of  200  bar-' 
rels  of  Haxall  flour,  which  was  not  a  part  of  the  lot  sold  by  Hus- 
sey, Bond  &  Hale,  and  which  was  placed  on  the  top  of  the  large 
lot  of  Gallego  flour  sold  by  Hussey,  Bond  &  Hale,  and  separate 
from  all  other  Haxall  flour.  This  lot  was  sold  to  one  Piper, 
who  did  not  remove  it,  but  took  a  warehouse  receipt  for  it. 
About  a  day  before  October  18th,  1854,  Adams,  Welch  &  Co. 
presented  an  order,  drawn  by  West  on  ^den  &  Little,  for  200 
barrels  of  Gallego  flour,  which  order  was  accepted  by  Tilden 
&  Little,  and  a  small  quantity  delivered  by  them  to  Adams, 
Welch  &  Co. 

Another  small  order  was  given  by  West  for  a  portion  of  the 
flour  then  standing  to  his  credit  on  the  books  of  Tilden  & 
Little,  which  closed  out  all  the  flour  he  had  in  the  warehouse. 

The  flour  represented  by  the  receipts  of  plaintiffs,  Adams, 
Welch  &  Co.,  and  Piper,  was  all  that  remained  in  the  ware- 
house, of  flour  stored  by  West. 

On  October  17th,  Tilden  &  Little  were  delivering  flour  to 
plaintiffs  and  Adams,  Welch  &  Co.,  when  Barker  and  Paddock 
forbade  the  delivery  of  any  more,  they  claiming  all  the  flour 
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stored  by  Hussej,  Bond  &  Hale,  originally  transferred  to  them, 
and  by  &em  endorsed  to  West.  The  next  day  the  Sheriff  seized 
all  the  remaining  flour,  in  an  action  brought  by  Barker  and 
Paddock  against  Tilden  &  Little,  claiming  the  ownership  of  the 
flour.  Of  the  2,006  barrels  of  flour  so  seized  by  the  Sheriff, 
there  were  200  barrels  of  Haxall  belonging  to  Piper,  and  1,482 
barrels  Qallego  flour  represented  by  plaintiffs'  receipt  for  1,320 
barrels,  and  the  balance  due  on  the  receipt  of  Adams,  Welch  & 
Co.,  162  barrels;  also,  824  barrels  of  Haxall  flour  called  for  by 
plaintiffs'  receipts;  but  the  order  of  West  of  September  29th,  in 
laYor  of  plaintiffs,  and  accepted  by  Tilden  k  Little  for  500  bar- 
rels, being  prior  to  the  receipt  of  Adams,  Welch  &  Co.,  leaves 
in  the  store  less  than  the  quantity  due  to  plaintiffs. 

The  Haxall  flour  of  plaintiffs  was  mostly  in  one  pile,  some 
fifty  barrels  being  scattered  in  different  parts  of  the  warehouse. 
There  was  no  other  Haxall  flour  in  the  warehouse  except  Piper's 
lot,  which  was  stored  by  itself  on  top  of  the  large  pile  of  Gallego 
flour.  The  Gkillego  flour  stood  in  one  lot,  except  200  or  300 
barrels,  which  were  in  different  lots. 

The  plaintiffs  proved  the  value  of  the  flour  to  be  $12  per  bar- 
rel at  the  time  of  the  seizure,  and  proved  a  demand  on  Barker 
and  Paddock  for  the  flour,  and  their  refusal  to  deliver  it.. 
Plaintiff  also  proved  that  the  uniform  custom  of  warehousemen 
in  San  Francisco  in  transferring  flour  on  storage,  which  was 
sold  but  left  on  storage,  was  by  crediting  the  purchaser  on. 
their  books,  as  was  done  with  respect  to  plaintiffs'  flour, 
^and  that  it  was  not  usual  to  separate  the  portion  sold,    [491] 
from  the  remainder  of  the  merchandise  of  the  vendor, 
except  it  was  to  be  sent  away. 

'  The  Court  below,  on  motion  of  the  defendants,  entered  a 
judgment  of  non-suit  against  the  plaintiffs,  on  the  ground  that 
they  had  failed  to  show  any  specifl;*/  actual  segregation  of  the 
flour  claimed  by  them.    Plaintiffs  appealed* 

WUliams^  Sliafter  S  Parh^  for  Appellants. 

Questions  of  segregation  may  arise  between  a  vendor  and  his 
vendee;  a  vendee  and  attaching  creditor  of  the  vendor;  and  be- 
tween two  vendees  of  the  same  vendor;  and  there  is  no  other  re- 
lation to  which  the  doctrine  of  segregation  has  any  application. 

I.  Segregation  was  not  necessary  as  between  Barker  and  Pad- 
dock, and  West  their  vendee. 

Barker  and  Paddock  had  assigned  to  West  all  the  Hussey, 
Bond  &  Hale  flour,  (Februaiy  8,  1854,)  in  the  warehouse,  and 
West  on  that  day  penected  his  title  to  all  of  it,  by  giving  notice 
to  the  warehousemen  and  taking  their  receipt  for  it. 

The  flour  in  controversy  was  parcel  of  the  lot. 

There  was  no  evidence  that  Barker  and  Paddock  had  any 
other  flour  in  the  warehouse  on  the  8th  of  February,  1854,  and 
none  indeed,  that  there  was  any  other  belonging  to  thiid 
persons. 

The  result  is;  Barker  and  Paddock  sold  in  bulk  all  the  flour 
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in  the  warehouse  to  West;  or  at  least  sold  in  bulk  all  the  flour 
there  that  belonged  to  them.  Therefore,  as  tiie  subject  matter 
of  the  sale  exhausted  the  bulk,  segregation  was  impossible  by 
^the  conditions. 

As  between  Barker  and  Paddock  and  West,  nothing  remained 
to  be  done,  neither  weighing,  measuring,  counting,  nor  payment 
of  purchase-money.  The  delivery  to  West  was  complete  under 
the  Statute  of  Frauds,  as  between  parties,  as  against  subsequent 
vendees,  and  as  against  attaching  creditors.  (2  Tt.  655,  Spauld- 
ing  y.  AvLStin.) 

If  the  flour  assigned  by  Barker  and  Paddock  to  West^  had 
been  destroyed  by  nre  on  the  evening  of  Februazy  8th,  after  the 
rec^pts  had  been  issued  to  West,  upon  whom  would  the  loss 
have  fallen? 

It  may  be  said  perhaps,  that  notwithstanding  Barker  and 
Paddock  sold  to  West  all  their  flour  in  the  warehouse,  still  the 
title  did  not  pass  until  that  all  was  separated  from  flour  there 
belonging  to  third  persons. 

First  answer. — The  case  does  not  show  that  there  was  any 
flour  there  belonging  to  others. 

Second  answer. -^~lf  it  did,  it  would  be  of  no  avail  to  defend- 
ants, for  whenever  segregation  is  necessary,  when  it  has  been, 
effected,  the  rmduum  belongs  to  the  vendor,  and  never  to  third 
persons. 

If  the  things  sold,  are  at  the  time  of  sale  intermingled  with 
other  like  things  belonging  to  third  parties,  it  is  not  necessaiy 
that  there  should  be  a  partition  between  the  vendee  and  such 
third  persons,  in  order  to  perfect  the  title  of  the  vendee  as 
against  the  vendor. 

The  result  is,  that  since  their  assignment  to  West, 
[492]    Barker  and  Pad^dock  have  been  entire  strangers  to  the 
title,  and  the  case  stands  as  it  would  if  they  had  never 
had  any  connection  with  it. 

n.  But  it  may  be  said,  that  as  West  assigned  to  the  plaintiffs 
a  part  only  of  the  flour  assigned  by  Barker  and  Paddock  to  him, 
that  part  should  have  been  segregated  from  the  bulk,  to  perfect 
the  title  of  plaintiffs  a^  against  their  immediate  vendor. 

First  answer. — Attaching  creditors  of  West  might  possibly 
say  this.  Subsequent  vendees  of  West,  without  notice,  very 
likely  would  say  it.  But  strangers,  like  Barker  and  Paddock, 
cannot  say  it,  unless  West  could.  Unless  West  could  say,  as 
against  the  plaintiffs,  ''It  is  mine,"  strangers  cannot  say,  as 
against  them,  "It  was  his.''  Now,  as  against  West,  there  was, 
iu  view  of  the  custom  proved,  and  in  view  of  the  fact  that  the 
flour  was  of  uniform  appearance  and  value,  a  good  delivery  un- 
der the  Statute  of  Frauds. 

(Story  Contracts,  Sec.  792;  HoUingswarth  v.  Napier,  8  Caines, 
185;  Wilkes  v.  lerris,  5  Johns.  333.) 

And  this  deliveiy  was  good,  to  all  intents,  as  between  the 
parties,  if  the  Court  believe  that  such  was  the  intention,  not- 
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withstanding  there  was  no  actual  separation.  {Riddle  v.  Vamumf  \ 
20  Pick.  280;  Downer  v.  Tliomp^on,  6  Hill,  208.) 

The  custom  proved,  is  conclusive  on  the  question  of  intent. 

If  the  warehouse  had  been  burned,  the  loss  would  have  fallen; 
on  the  plaintiffs.    (6  Randolph,  73,  PleasanJtsyr.  Pendleton,) 

Second  answer. — But  the  case  shows,  that  prior  to  the  seizure 
on  the  18th  of  October,  1854,  a  complete  segregation  had  been, 
effected  as  between  West  and  the  plaintiffs. 

1.  As  to  the  Hazall  (324  barrels)  called  for  by  plaintiffs" 
receipts,  it  was  the  residuum  of  the  Hussej,  Bond  &  Hale  lot 

i672)  bearing  that  brand.  And  there  was  no  other  flour  of  that 
>rand  in  the  warehouse  belonging  to  third  persons,  except  the 
200  barrels  belonging  to  Pipcr,  and  they  were  separated  from 
the  324  belonging  to  plaintiffs. 

Piper  could  say  that  the  200  were  segregated  from  the  324;' 
and  by  pariiy,  the  plaintifis  can  say,  tlmt  the  324  were  segre- 
gated from  the  200.  Bui  if  the  324  were  not  segregated  from 
Piper's,  it  is  of  no  moment  so  long  as  the  324  absorbed  the  bulk 
belonging  to  West. 

2.  As  to  the  Gallego  called  for  by  plaintiffs'  receipts^  1,700 
barrels:  There  were  but  1,482  barrels  of  that  brand  in  the  ware- 
house at  the  date  of  the  seizure,  and  they  were  the  residuum  of 
the  Hussey,  Bond  &,  Hale  lot — the  original  number  (3,276)  had 
been  reduced  to  1,482  by  successive  drafts  made  by  West.  As 
that  amount  was  cdtiort  of  the  calls  of  plaintiffs'  receipts,  there 
could  be  no  further  segregation  in  the  nature  of  things.  It  may 
be  said,  however,  that  alttiough  tiie  segregation  of  tiie  Gallego 
was  complete  as  between  the  plaintiffs  and  West,  still  162  bar- 
rels of  the  1,482  belonged  to  Adams,  Welch  Jt  Co.,  and  that  as; 
between  plaintiffs  and  them,  there  had  been  no  segregation. 

First  answer. — ^As  between  plaintiffs  and  Adams,  Welch  &< 
Co.,  the  whole  1,482  belonged  to  the  plaintifis.  The  plaintiffs'] 
title,  under  the  common  vendor.  West,  was  the  oldest, 
and  had  been  perfected  as  ^against  subsequent  vendees,  [493]! 
by  notice  to  the  bailees,  Tilden  &  Little.  Plaintiffs'  title 
so  perfected  to  1,220  of  Oallego,  May  17, 1854,  and  as  to  480  on| 
the  29th  of  September,  1854—1,700  in  all. 

The  title  of  Adanui,  Welch  &  Co.,  to  162  barrels,  was  created! 
^'  on  or  about  the  17tti  of  October."  As  between  the  plaintiffs  i 
and  Adams,  Welch  &  Co.,  the  maxim  applies:  qui  prior  est  in^ 
tempore^  potior  est  in  jure. 

Second  answer. — But  if  the  foregoing  answer  is  not  satis-! 
factory,  then  we  say  that  the  plaintiffs  can  recover  for  1,320 ; 
barrelfi-^the  remainder  given  by  162  (^ducted  from  1,482;  not>- 
withstanding  the  162  had  not  been  separated  from  the  1,320. . 
As  against  West,  the  whole  1,482  b^onged  to  plaintiffs  and 
Adams,  Welch  &  Co.,  in  full  ownership. 

If  the  plaintiffs  cannot  sustain  this  action,  then  they  cannot 
maintain  one  against  Tilden  &  Little;  but  that  an  action  would 
lie  against  them  is  clear  from  5  Cal.  112,  January  Term,  1856. 
And  if  it  would  lie  against  Tilden  &  Little,  then  it  will  Ue 
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against  defendants;  for  they  aided,  assisted  in,  and  were,  in 
fact,  the  causa  causaiis  of  the  trespass.  The  sheriff  may  very 
well  be  excused,  for  he  acted  officially  and  without  knowledge 
of  the  facts.    Here  he  is  not  sued. 

Again,  Adams,  Welch  &  Co.,  and  the  plaintiffs  were  in  the 
very  act  of  effecting  a  separation  of  their  flour,  at  the  time  they 
were  intercepted  by  the  defendants.  They  cannot  now  take 
advantage  of  their  own  wrong.  If  there  was  no  segregation,  it 
is  attributable  to  their  tortious  interference  alone. 

Again,  when  the  plaintiffs  were  so  intercepted,  the  flour  was 
in  their  corporal  possession  and  imder  their  control;  and  this 
possessory  title  is  enough  against  mere  wrong  doers. 

Our  papers  call  for  1,700  Gallego;  the  complaint  is  for  1,340 
of  that  brand.  The  proof  shows  that  1,482  barrels  of  that  brand 
were  converted. 

If  we  had  a  perfect  title  to  the  1,482,  we  had  a  like  title  to 
every  less  number  contained  in  it;  and  the  question  comes  to 
this:  can  we  sue  for  a  less  number  than  were  converted.  We 
can;  but  the  residue  of  the  injury  will  be  considered  as  re- 
mitted. 

The  trespass  being  entire,  there  can  be  but  one  suit,  and  the 
judgment  will  be  a  bar  as  effectually  as  though  the  entire  tort 
was  comprehended  in  the  issue. 

Janes,  Doyle,  Barber  d  Boyd,  for  Bespondents. 

The  authorities  relied  on  by  the  respondents,  all  of  which 
are  cited  and  most  of  them  commented  on  in  the  respondents' 
brief  in  Adams  et  al.  v.  Gorham  et  al.,  are  the  following: 

1.  As  to  the  nature  of  the  action.  ( Roberts  v.  Randall,  8 
Sandf.  712;  Chapjpel  v.  Skinner,  6  How.  Prac.  E.  339;  2  Green- 
leaf  on  Ev.  Sec.  638.) 

2.  As  to  the  necessity  of  proving  title  to  specific  property. 
{Rapdlje  v.  Mackie,  6  Cowen,  250;  Lansing  v.  Turner,  2  Johns. 
E.  16;  Story  on  Sales,  Sec.  340;  Austin  v.  Graven,  4  Taunt, 

644;  Austin  v.  Young,  6  Pick.  280;  Gardiner  v.  Suydam, 

[494]    3  Seld.  357;  WhUe  v.  WUks,  5   *Taunt.  176;  Burrall  v. 

Jacob,  1  Barb.  167;  Jackson  v.  JSdle,  14  How.  XJ.  S.  525. 

Cases,  apparently  contra,  commented  on.  (Jackson  v.  Ander- 
son, 4  Taunt.  24;  Chapman  v.  Searle,  3  Pick.  38;  Fleasants  v. 
PendleUm,  6  Band.  473;  Gibson  v.  Stevens,  8  How.  U.  S.  384. 

As  to  the  Haxall  flour.  The  plaintiff  did  not  succeed  in  prov- 
ing any  identification  of  324  specific  barrels  of  Haxall  flour, 
as  will  appear  from  an  examination  of  the  evidence. 

2.  The  assumption  of  a  sale  by  Barker  &  Paddock  to  West  is 
purely  gratuitous.  There  is  no  such  fact  contained  in  the 
statement.  The  proof  is  that  they  endorsed  the  order  for  the 
flour  to  West,  but  this  was  done  to  enable  him  to  sell  it  on 
their  account,  as  their  agent,  and  for  no  other  purpose. 

The  case  cited  from  2  Vermont  does  not  sustain  the  plaintiffs' 
position.  That  was  the  case  of  the  bill  of  sale  of  a  specific 
chattel,  about  the  identity  of  which  there  could  be  no  dispute. 
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The  question  here  is  not  whether  the  endorsement  and  transfer 
of  these  deliyery  orders  is  not  sufficient  to  pass  the  title  to  any 
specific  flour  comprised  in  such  order,  but  whether  it  is  in  itself 
sufficient  to  give  a  perfect  title  to  so  manj  specific  barrels  out 
of  a  large  number. 

3.  A  mere  intention  to  segregate,  unaccompanied  by  any  acts 
tending  to  show  a  legal  segregation,  cannot  operate  to  effect 
a  transfer  of  property.  There  may  have  been  evidence  tending 
to  show  an  intention  to  segregate,  but  if  it  went  no  further,  the 
plaintiff  was  properly  non-suited. 

Whether  mere  is  any  legal  evidence  tending  to  prove  an  es- 
sential fact  in  the  plaintiffs'  case,  is  a  question  of  law,  which 
must  always  be  be  passed  upon  by  the  Court  (1  Groenleaf  Ev. 
Sec.  49.) 

Undoubtedly,  where  certain  acts  are  done  in  reference  to 
property,  which  may  or  may  not  be  sufficient  to  pass  the  prop- 
erty, according  to  the  intention  of  the  parties,  then  such  inten- 
tion is  a  question  of  fact  to  be  submitted  to  the  jury.  But 
where  the  acts,  whatever  was  the  intention  of  the  parties,  are 
legally  ineffectual  to  pass  the  property,  the  intention  becomes 
altogether  inmiaterial. 

As  to  cases  referred  to  by  plaintiff : 

HoUingsworth  v.  Napier  (3  Gaines,  185),  the  delivery  order  of 
the  ten  bales  was  followed  by  a  separation  of  those  bales  and  a 
marking  of  them  with  the  plaintiffs'  initials,  p.  182.  After  this 
the  defendant  undertook  to  stop  in  transitu. 

Expressions  may  be  found  in  the  books  as  in  the  case  just 
cited,  that  the  delivery  of  the  order  is  itself  a  delivery  of  the 
goods.  This  is  true,  where  the  specific  goods  exist  answering 
to  the  terms  of  tiie  order.  But  wnere  a  separation  is  necessary 
to  ascertain  what  are  tiie  specific  goods  referred  to,  the  transfer 
of  the  order  cannot  pass  the  property. 

In  Wilkes  v.  Ferris  (5  Johns.  835),  there  was  no  question  as  to 
segregation. 

In  kiddle  v.  Vamum  (20  Pick.  280),  there  was  no  question  as 
to  the  specific  property.  The  property  had  been  already 
passed. 

♦In  Pleascmis  v.  PendleUm  (5  Eandolph,  73),  the  Court    [495] 
went  very  far  out  of  its  way  to  discuss  questions  not  pre- 
sented in  the  record. 

The  only  authority  cited  in  the  case  is  4  Taunt.  24,  which  is 
contrary  to  the  whole  series  of  English  authorities,  as  Austin  v. 
Craven  (4  Taunt.  644);  WhUe  v.  WOks  (5  Taunt.  175). 

In  Downer  v.  Thompson  (6  Hill,  212),  the  Court  put  the  case 
on  the  ground  that  the  defendant,  though  he  had  ordered  250 
barrels  of  flour,  and  was  not  legally  bound  to  accept  the  260 
barrels,  had  waived  this  objection.    (See  p.  212.) 

But  whatever  be  the  ground  on  which  this  case  was  decided, 
it  is  not  authoritative  on  this  Court.  A  sounder  view  of  the 
case  will  be  found  ia  the  opinion  of  the  Supreme  Court  of  New 
York  (2  HiU,  238). 
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McKTJNE  V.  McGABVET  and  McKEON. 

pA2nnE&— Worie  whek  to  bb  Bxjed  Ai^nb. — In  an  action  against  a  married 
woman,  alleged  to  be  a  sole  trader  under  the  Act  of  April,  1852,  on  a 
contract  executed  by  her  as  such,  it  is  improper  to  join  her  husband 
with  her  as  defendant;  and  a  complaint  so  drawn  is  demurrable. 

Sole  Tbadeb  Act,  £itkct  ov. — The  effect  of  the  statute  is  to  make  such 
married  woman  a /erne  9oh  as  to  the  particnlar  business  in  which  she  is 
engaged. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

This  was  an  action  against  the  defendants,  Catherine  McGtir- 
Tey  and  Margaret  McEeoh  on  a  note  alleged  to  have  been  made 
by  them  jointly,  as  sole  traders,  under  the  Act  of  1852,  and 
also  to  foreclose  a  mortgage  made  by  them  in  the  same  capacity, 
to  secure  the  note.  The  complaint  joins  the  husbands  of  the 
aboTC-named  defendants  as  parties  defendant. 

The  defendants  demiured  to  the  complaint  for  a  defect  of 
parties,  and  specified  the  joinder  of  the  two  husbands  as  de* 
fendants,  as  ground  of  demurrer. 

The  Court  below  overruled  the  demurrer,  and  the  defendants 
failing  to  answer,  judgment  and  decree  of  foreclosure  was  en- 
tered against  them  by  default.    Defendants  appealed* 

Smith  and  Hardy ^  for  Appellants. 

John  H.  McKune,  Bespondent,  in  person. 

The  statute  of  California  concerning  sole  traders,  is  silent 
concerning  the  form  of  remedy  in  favor  of  or  against  such  per- 
sons. That  Act  goes  to  the  rights  which  may  be  enforced, 
leaving  the  manner  of  their  enforcement  to  the  statute  concern- 
ing proceedings  in  civil  cases.  Section  seven  of  this  last-men- 
tioned Act,  provides  that  '*  when  a  married  woman  is  a  party  to 
a  suit,  her  husband  shall  be  joined  with  her;  except,  first,  that 
when  the  action  concerns  her  separate  property,  she  may  sue 
alone;  second,  when  the  action  is  between  herself  and  husband, 
she  may  sue  or  be  sued  alone."  The  first  part  of  that 
[498]  section  is  mandatory.  When  *a  married  woman  is  a 
party,  (plaintiff  or  defendant,)  the  husband  shall  be 
joined. 

Now,  it  is  evident  that  unless  this  case  falls  within  the  excep- 
tions, tiie  husband  is  not  improperly  joined.  The  first  subdi- 
vision only  provides  that  a  feme  sole  may  sue  alone  (not  be 
sued.)  In  this  case,  if  we  had  sued  the  wife  without  joining 
the  husband,  we  should  have  been  as  clearly  wrong  as  we  are 
right,  as  we  have  proceeded.  This  would  be  perfectly  evident 
from  a  reading  of  the  first  subdivision  alone,  but  when  we  com- 
pare it  with  the  language  of  the  second  subdivision,  the  cor- 
'rectness  of  our  position  is  still  more  apparent.  As  between 
herself  and  husband,  she  may  sue  or  be  sued  alone,  making 
a  clear  distinction  between  suing  and  being  sued. 

The  reason  of  this  distinction  is  as  clear  as  the  law  itself. 
When  a  woman  elects  to  come  into  Court,  she  may  sue  alone; 
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but  when  she  is  forced  into  Court,  she  shall  come  in,  leaning 
\  upon  her  husband.    The  law  has  wisely  provided  this  distinc- 
tion, and  the  Legislature  must  have  intended  to  provide  for  just 
I  such  a  case  as  tlus. 

The  view  of  this  case,  taken  above,  is  sustained  by  a  decision 
\  in  the  case  of  Hawland  v.  Fort  Edward  Paper  Mill  Co.,  in  the 

•  Supreme  Court  of  New  York,  8  Howard's  Practice  Bep.  505, 
f  612.  This  decision  was  made  upon  a  statute  worded  like  our 
I  own,  and  is  apparently  conclusive  upon  the  point. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebby,  | 
[Mr.  Justice  Hetdemteldt  concurred. 

There  was  in  this  case  an  improper  joinder  of  parties  de*< 
j  f endant. 

The  defendants,  Catherine  McGarvey  and  Margaret  McEeon  * 

*  are  alleged  to  be  sole  traders  under  the  Act  of  April,  1852. 
That  Act  provides  that  a  married  woman,  taking  advantage  of 
its  provisions,  shall  be  the  exclusive  owner  of  all  the  money, 
debts,  and  property,  invested  in  the  business  in  which  she  is 
engaged,  and  shall  be  allowed  all  the  privileges  and  be  liable 
to  all  the  legal  processes  now  or  hereafter  provided  bv  law 
against  debtors  and  creditors,  and  that  her  husband  shall  not 
be  responsible  for  any  debts  contracted  by  her. 

The  effect  of  the  statute  was  to  make  such  married  woman  a 
feme  sole  as  to  the  particular  business  or  profession  in  which 
she  was  engaged. 

Judgment  reversed,  hnd  cause  remanded* 


[♦THE  PEOPLE  EC  eel.  THE  ATTOENET-GENEEAL  (499] 

V.  J.  NEELY  JOHNSON  et  al. 

[  1  Statb  Djsbib,  CoMBTXTUTiosTAii  LnccTATzoN. — Axtiole  YIII  of  the  Constitn- 
tion  expressly  prohibits  the  Legislature  from  creating  a  debt  in  any  way 
-which  shall,  in  the  aggregate  with  preyioos  debts  and  liabilities  of  the 
State,  exceed  the  sum  of  three  hnndred  thousand  dollars,  except  for  the 
purposes  or  in  the  manner  pointed  out  in  the  Article. 

Idcic.— Phis  is  too  plain  to  permit  the  Courts  to  resort  to  rules  of  construo- 
tion  to  alter  such  meaning. 

BxATUTB  UwoowBiu'U  i'lOKAii  .—It  follows  that  the  Act  of  April  8th,  1865,  pro- 
viding for  the  construction  of  a  wagon  road  to  the  Sierra  Nevada  Mount- 
ains, and  authorizing  the  Board  of  CommissionerB  to  contract  for  the 
same  at  a  price  not  exceeding  three  hundred  thousand  dolluns,  passed 
while  the  aggregate  existing  indebtedness  of  the  State,  without  counting 
that  incurred  by  the  first  Legislature,  exceeded  three  hundred  tiiousand 
dollars,  and  containing  no  provision  if^or  the  submission  of  the  question 
to  the  people,  was  unconstitutional  and  void. 

Xeoislatubb  Powkb  oveb  Statb  Bkbtb. — The  Legislature  can  adopt  the 
present  indebtedness  of  the  State,  and  may  go  further,  and  by  making 
appropriations  for  future  necessary  expenses,  submit  the  same  to  the 
people  for  ratification. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. ' 

1.  Approved  Xouffua  v.  Douglau,  7  CaL  M. 
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This  was  a  bill  in  equity  filed  in  the  Court  below  by  the  At- 
'tomej-General,  against  J.  Neely  Johnson^  G-oyemor  of  the 
State  of  California,  John  A.  Brewster,  Surveyor-Oeneral,  and 
David  F.  Douglass,  Secretary  of  State,  a  board  of  coxnmissionero 
by  virtue  of  an  Act  of  the  Legislature,  entitled  **  An  Act  to  pro- 
vide for  the  survey  and  construction  of  a  wagon  road  to  the 
Sierra  Nevada  mountains,"  to  enjoin  said  commissioners  from 
entering  into  any  contract  for  the  construction  of  said  road,  for 
the  reason  that  said  Act  is  unconstitutional  and  void.  ^ 

The  bill  shows  that  said  commissioners  were  authorized  to  con- 
tract for  the  construction  of  the  road  at  a  price  not  exceeding  the 
sum  of  $100,000,  and  that  at  the  time  of  the  passage  of  the  said 
Act,  the  State  of  California  was  indebted  in  the  sum  exceeding 
$300,000;  that  the  aggregate  indebtedness  of  the  State  over 
and  above  the  sum  sought  to  be  appropriated,  exceeded  the  sum 
of  one  million  of  dollars,  and  that  said  Act  contained  no  provis- 
ion submitting  said  appropriation  to  the  people;  neither  had  the 
previous  indebtedness  been  submitted  to  and  ratified  by  a  vote 
of  the  people,  as  required  by  the  Constitution  of  the  State. 

The  defendants  demurred.  In  the  Court  below  the  demurrer 
was  overruled,  and  the  case  is  submitted  to  this  Court,  by  stiptt- 
lation,  on  the  complaint  and  demurrerj  and  the  judgment  of  the 
Court  below. 

Wm,  T.  Wallace,  Attorney-General,  for  the  People. 

McCaUum,  Sobinsan-d  Long,  contra^ 

No  briefs  on  file. 

[500]       *Mr.  Chief  Justice  Mubbat,  after  stating  the  case,  de-* 
livered  the  opinion  of  the  Court.    Mr.  Justice  Hetdbn- 
FELDT  and  Mr.  Justice  Tebbt  concurred. 

.  The  facts  of  the  case  are  agreed  on,  so  that  the  single  point 
presented  for  our  consideration,  is  whether  the  Act  of  the  8th  of 
April,  1855,  is  in  contravention  of  Article  Yin  of  the  Constitu- 
tion, or  not.  The  language  of  the  Article  is  as  follows:  ''  The 
Legislature  shall  not  in  anv  manner  create  any  debt  or  debts, 
liability  or  liabilities,  which  shall  singly,  or  in  the  aggregate, 
with  any  previous  debts  or  liabilities,  exceed  the  sum  of  three 
hundred  thousand  dollars,  except  in  case  of  war,  to  repel  in- 
vasion, or  suppress  insurrection,  unless  the  same  shall  be  author- 
ized by  some  law  for  some  single  object  or  work,  to  be  distinctly 
specified  therein,  which  laws  uiall  provide  ways  and  means,  ex- 
clusive of  loans,  for  the  payment  of  the  interest  of  such  debt  or 
liability,  as  it  falls  due,  and  also  pay  and  discharge  the  principal 
of  such  debt  or  liabilitv  within  twenty  years  from  the  time  of 
the  contracting  thereof,  and  shall  be  irrepealable  until  the  prin- 
cipal and  interest  thereon  shall  be  paid  and  discharged;  but  no 
such  law  shall  take  effect,  until  at  a  general  election  it  shall 
have  been  submitted  to  the  people,  and  have  received  a  major- 
ity of  all  the  votes  cast  for  and  against  it  at  such  election;  and 
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all  money  raised  by  authority  of  such  law,  shall  be  applied  only 
to  the  specific  object  therein  stated,  or  to  the  payment  of  the 
debt  thereby  created;  and  such  law  shall  be  published  in  at 
least  one  newspaper  in  each  judicial  district,  if  one  be  published 
therein,  throughout  the  State,  for  three  months  next  preceding 
the  election  at  which  it  is  submitted  to  the  people." 

It  is  somewhat  singular  that  this  question,  involving  as  it  does 
Buch  vital  interests  to  the  people  of  this  State,  has  never  been 
raised  in  this  Court  before.  It  has  been  made  the  subject  of 
legislative  discussions  and  executive  messages ;  but  there  seems 
to  have  been  a  general  disposition  on  the  part  of  all  to  give  it 
the  go-by,  and  the  power  of  the  Legislature  to  contract  a  debt 
of  more  than  three  hundred  thousand  dollars,  except  in  the 
manner  provided  in  the  Constitution,  has  never  before  within 
our  knowledge,  been  questioned  in  any  Court  of  justice. 

Whether  considerations  of  public  policy  have  actuated  the 
other  departments  of  the  State  Government,  in  avoiding  a  ju- 
dicial exposition  of  this  Article  of  the  Constitution,  or  private 
interests  have  excluded  any  question  on  the  subject,  we  are,  of 
course,  unprepared  to  say;  but  the  question  having  been  fairly 
made  and  presented  for  our  determination,  we  are  ready  to  pass 
upon  it  without  hesitation. 

The  language  of  the  article  already  quoted,  is  too  clear  and 
explicit  to  admit  of  but  one  interpretation.  In  fact,  it  would 
defy  the  ingenuity  of  the  most  subtie  intellect  to  invent  a  con- 
sistent interpretation,  other  than  that  which  naturally  suggests 
itself  from  the  words  of  the  Article.  It  is  without  ambiguity, 
and  expressly  forbids  the  Legislature  from  creating  a  debt  of 
more  than  three  hundred  thousand  dollars,  in  any  way,  unless 
the  same  is  left  to  the  vote  of  the  people.  So  plain  is  tiie  mean- 
ing of  the  language,  that  it  is  scarcely  worth  while  to 
invoke  ^rules  of  construction,  and  in  cases  where  the  [501] 
language  of  an  Act  is  plain  and  unambiguous,  Courts 
are  not  permitted  to  resort  to  rules  of  construction  to  alter  such 
meaning;  but  if  it  were  otherwise,  the  doubt  could  be  easily  re- 
solved by  a  reference  to  the  intention  of  the  framers  of  the  Con- 
stitution, as  appears  in  the  reports  of  the  Debates  of  the  Con- 
vention, p.  165. 

To  show  what  was  underBto9d  by  the  members  of  that  body, 
I  think  it  proper  to  transcribe  what  was  said  on  the  subject, 
while  the  same  was  under  advisement  by  them,  which  is  as  fol- 
lows: "Article  VIII  of  the  report  of  the  committee  then  com- 
ing up,  Mr.  Sherwood  moved  to  strike  out  the  word  'one'  before 
the  words  'hundred  thousand  dollars,'  and  insert  the  word 
•five.'"  "By  this  section,"  said  Mr.  Sherwood,  "we  prevent 
the  Legislature  from  creating  a  debt  of  over  one  hundred  thou- 
sand dollars  in  the  aggregate,  vnthout  submitting  it  to  a  vote  of 
the  people.  He  was  in  favor  of  submitting  the  question  of 
creating  a  large  debt  to  the  people;  but  it  may  be  necessary  in 
carrying  on  the  expenses  of  the  Government,  to  borrow  temp- 
oranly  more  than  that  sum.     In  the  State  of  New  York,  there  is 
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a  provision  of  a  similar  nature  in  the  Constitution,  but  the 
amount  is  one  million,  instead  of  a  hundred  thousand.  In  his 
opinion,  it  might  be  necessary  at  some  period,  (probably  at  the 
very  first  session  of  the  Legislature,  before  a  tax  can  be  levied 
and  collected,  in  order  to  keep  the  wheels  of  Government  in 
motion,)  to  borrow  more  than  a  hundred  thousand  dollars  as  a 
temporary  loan.  He  would  make  it  five  hundred  thousand. 
The  expenses  of  this  State  would  be  larger  than  those  of  any 
other  State,  and  this  sum  might  be  required. 

"  Mr.  Norton  said,  that  the  committee  were  not  particular  in 
regai'd  to  the  sum,  but  they  thought  it  necessary  to  specify  some 
definite  amount.  He  thought  himself,  that  the  circumstances  of 
the  country  required  that  the  sum  should  be  increased,  so  that 
the  Legislature  should  have  the  power  to  raise  such  an  amount 
as  might  be  indispensably  necessary. 

''Mr.  Sherwood  stated  further,  that  it  was,  in  the  view  of  the 
committee,  deemed  proper  to  reconsider  this  question,  and  fix 
the  amoimt  at  a  larger  sum  than  that  reported,  but  from  some 
circumstance  or  other  it  was  not  reconsidered. 

''  Mr.  Gwin  was  utterly  opposed  to  the  amendment  to  increase 
the  amount  of  State  debt  to  five  hundred  thousand  dollars.  If 
we  could  not  carry  on  our  State  Government  without  contract- 
ing a  debt  of  that  magnitude,  we  were  certainly  starting  wrong. 
This  was  a  provision  of  the  utmost  importance.  He  hoped  the 
report  of  the  committee  would  be  received,  or  if  the  amount  was 
to  be  increased,  that  it  would  be  in  a  very  small  ratio.  He  was 
opposed  to  the  principle  of  permitting  the  Government  to  create 
a  public  debt  at  all,  and  would  not  go  beyond  the  report  of  the 
committee. 

''Mr.  McCarver  was  of  opinion  that  one  hundred  thousand 
dollars  were  sufficient  to  pay  the  expenses  of  State  Government. 
Iowa  went  into  existence  prohibiting  the  borrowing  of 
[502]  over  one  hundred  thousand  '^'dollars,  and  he  did  not  see 
why  we  should  not  do  so.  Nearly  all  the  lands  of  Iowa 
were  pubUc  lands,  and  were  not  taxable  by  the  State.  He  was 
of  opinion  that  the  sum  should  not,  at  all  events,  be  over  three 
hundred  thousand  dollars.  If  we  went  beyond  that,  we  created 
an  indebtedness  that  might  probably  be  entailed  upon  our  pos« 
terity;  and  he  was  altogether  opposed  to  the  principle  of  bor- 
rowing money,  and  making  others  pay  for  it.  The  interest  in  a 
short  time  would  amount  to  as  much  as  the  principal.  It  was 
impossible  to  borrow  money  here,  short  of  six  to  ten  per  cent. 
He  believed  that  two,  or  at  furthest,  three  hundred  thousand 
dollars,  would  be  sufficient.  He  would  be  willing  to  vote  for 
that,  but  not  one  cent  beyond  it. 

"Mr.  Hasting  observed,  that  the  gentleman  seemed  to  labor 
under  the  impression  that  if  the  sum  of  $500,000  was  inserted, 
instead  of  $100,000,  a  debt  to  that  extent  must  necessarily  be 
created.  He  conceived  it  was  discretionary  with  the  Legisla- 
ture, and  that  probably  no  debt  at  all  would  be  created.  If  it 
was  necessary  to  provide  for  obtaining  money  when  required,  it 
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woa  highly  important  that  we  should  so  form  our  Constitution 
that  the  Legislature  might  be  able  to  meet  the  contingency.  He 
would  be  willing  to  rely  upon  the  good  judgment  of  the  Legis- 
lature. It  could  not  reasonably  be  presumed  that  the  Legisla- 
ture would  create  a  debt  to  the  full  amount  of  the  authority  given 
it^  unless  the  public  necessities  demanded  it. 
*  "Mr.  Sherwood  said  that  it  would  not  probably  be  necessary 
to  borrow  money  at  all,  after  the  first  organization  of  the  Gov- 
ernment. It  would  be  necessary  to  raise  some  fund  to  put  the 
wheels  of  Government  in  motion,  and  to  do  tJiat,  woidd  cer- 
tainly require  over  a  hundred  thousand  dollars 

"  The  question  being  on  Mr.  Sherwood's  amendment,  to  insert 
'five  hundred  thousand,'  it  was  rejected. 

"Mr.  Lippit  moved  to  insert  'three'  instead  of  'one.'  The 
question  being  on  this  motion,  it  was  adopted. 

''Mr.  Hill  moved  to  amend  the  latter  part  of  the  section,  so 
as  to  read,  '  and  such  law  shall  be  published  in  at  least  one 
newspaper  in  each  judicial  district,  if  one  is  published  therein, 
throughout  the  State,  for  three  months  next  preceding  the  elec- 
tion at  which  it  is  to  be  submitted  to  the  people,'  which  was 
agreed  to,  and  Article  YIII,  as  amended,  was  then  adopted." 

It  has  been  contended,  that  the  true  intention  was  to  prevent 
the  Legislature  from  borrowing  money,  or  malring  appropria- 
tious  for  other  purposes  than  those  strictly  governmental;  and 
it  is  urged,  that  if  such  be  not  the  true  interpretation  of  the 
article,  then,  whenever  the  State  indebtedness  exceeds  the  sum 
specified,  the  wheels  of  Govenment  must  stop  for  want  of  neces- 
sary funds  to  keep  it  in  operation.  This  conclusion  by  no 
means  follows.  The  debates  plainly  evidence  the  fact,  that  the 
Convention  though  the  revenue  of  the  State  would  be  equal  to 
its  expenditures;  but  as  some  doubts  existed  upon  this  point,  it 
was  proposed  to  aUow  a  margin  of  three  hundred  thousand  dol- 
lars over  and  above  the  revenue;  if  this  should  prove  to 
be  insufficient,  then  the  con-*stitutional  limit  having  been  [503] 
exhausted,  the  power  of  taxation  and  appropriation  re- 
turned to  the  people,  who  might  determine,  through  the  medium 
of  an  election,  for  or  against  appropriations. 

This  feature  of^  our  Constitution  was  admirably  designed  to 
check  the  improvident  expenditure  of  money,  and  the  accumu- 
lation of  taxes.  The  people  refused  to  part  with  the  exclusive 
light,  and  therefore  restricted  the  authority  of  the  Legislature 
within  certain  bounds,  reserving  to  themselves  the  power  of 
determining  beyond  such  limits. 

That  the  Article  was  not  intended  simply  as  a  limitation  on 
the  power  to  borrow  money,  is  evident  from  its  language;  the 
words  are:  "shall  not  in  any  manner  create  any  debt  or  debts, 
liability  or  liabilities,  which  singly,  or  in  the  aggregate,"  etc., 
etc.  A  debt  or  liability  may  be  created,  in  other  ways  than  by 
the  borrowing  of  money;  it  may  created  by  appropriation,  where 
there  is  no  money  to  meet  it;  it  may  be  created  by  drawing  on  a 
fund  where  there  is  no  cash  in  the  treasury,  or  incoming  revenue, 
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to  satisfy  such  drafts;  it  may  be  done  in  yarioas  ways;  yet  the 
stem  letter  of  the  Constitution  imperatively  forbids  the  Legis- 
lature from  creating,  in  any  manner,  except  in  the  mode 
pointed  out,  such  debts  or  liabilities. 

The  framers  of  our  State  Constitution  were  mostiy  men  fresh 
in  the  experience  of  the  errors  into  which  other  States  had 
fallen.  They  had  witnessed  the  unhappy  results  that  followed 
extravagant  legislation,  and  were  anxious  to  rear  a  bulwark 
here,  which  would  protect  us  against  similar  disasters.  They 
were  thoroughly  acquainted  with  the  history  of  the  gigantic 
schemes  of  internal  improvements  entered  into  by  the  South 
and  West ;  of  the  estabhshment  of  banks;  of  the  expansion  of 
their  circulating  medium;  of  the  inflation  of  every  thing;  of  the 
general  demoralization,  which  resulted  from  an  uncontrolled 
2)ower  of  legislation;  and,  in  fact,  of  the  weakness  of  human 
nature  itself.  They  had  witnessed  ruin  like  an  avalanche  over- 
whelm them,  destroying  visionary  hopes  of  wealth  and  greatness, 
and  leaving  them  to  sink  beneatii  the  crushing  weight  of  debt 
and  taxation,  or  driving  them  to  the  more  dishonorable  alterna- 
tive of  repudiation.  They  were  aware  that  years  would  scarcely 
repair  the  follies  of  a  single  day,  and  that  the  high  rate  of  taxes 
imposed  in  many  of  the  States,  to  pay  the  interest  of  the  debts 
so  improvidently  contracted,  had  the  effect  to  drive  capital  and 
population  from  their  shores. 

With  these  examples  before  them,  in  a  country  whose  very 
atmosphere  was  heavy  with  gold,  and  knowing,  that  by  the  im- 
mutable laws  of  trade,  the  necessary  consequences  of  a  plethoric 
circulating  medium  would  be  the  inflation  of  the  price  of  every- 
thing, carrying  in  its  train  as  attendant  evils,  speculation  and 
improvidence,  can  it  be  wondered  that  the  frzuners  of  our  Con- 
stitution shotdd  have  attempted  to  prevent  the  evil  consequences 
which  they  foresaw,  by  constitutional  checks  and  barriers?  No 
one  can  doubt  their  intention,  and  it  is  only  to  be  regretted  that 
that  which  was  so  wisely  begun,  has  been  so  rashly'  departed 
from. 

Had  a  different  course  been  pursued,  then  we  might  have 
[504]  proudly  *boasted,  not  only  of  our  soil,  climate,  and  min- 
eral resources,  but  of  that  legislative  wisdom  which  appre- 
ciated these  rare  advantages,  and  protected  them  for  the  inhab- 
itants of  our  favored  State.  Instead  of  the  prospect  that  every- 
where meets  the  eye  of  business  stagnation,  distrust,  debt,  tax- 
ation, and  a  high  rate  of  interest,  we  might  have  been  justly 
proud  of  our  credit  and  character,  and  challenged  the  confed- 
eracy to  show  a  State  where  labor  was  so  highly  remunerated, 
or  property  so  lighUy  taxed  for  the  purposes  of  government. 

If  any  doubts  existed  as  te  the  constitutionality  of  the  present 
State  indebtedness,  or  the  construction  which  we  have  adopted, 
that  doubt  might  be  easily  resolved  by  a  reference  to  the  16tL 
section  of  the  12th  Article  of  the  Constitution,  which,  for  the 
purpose  of  putting  inte  operation  the  machinery  of  the  govern- 
ment, provides  that  the  limitation  on  the  powers  of  the  Legis- 
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lature  contained  in  the  8th  Article,  shall  not  extend  to  the  first 
Legislature,  which  was  authorized  to  negotiate  for  any  amount 
in  its  discretion. 

It  is  urged,  that  the  principle  in  this  case  has  been  substan- 
tially decided  in  the  case  of  Washington  v.  Page  (4  Cal.  E.  388), 
in  which  this  Court  held  that  the  25th  section  of  the  4th  Article 
of  the  Constitution,  which  provides  that  "every  law  enacted 
by  the  Legislature,  shall  embrace  but  one  object,  which  shall 
be  expressed  in  its  title,"  was  directory,  and  did  not  nullify 
laws  passed  in  violation  of  it. 

On  an  examination  of  that  case,  it  will  be  observed  that  this 
Court  exercised  one  of  the  most  dangerous  powers  ever  com- 
mitted to  the  hands  of  any  tribunal,  and  one  for  which  there 
are  but  few  precedents,  if  a  Court  were  at  liberty  to  say  at 
pleasure  that  the  ozganio  law  of  the  State  was  directory,  then 
the  whole  Constitution  could  be  frittered  away  by  judicial  de- 
cisions, involving  in  its  abrogation  the  social  and  political  rights 
of  the  citizen.  Such  a  power  is  too  dangerous  ever  to  be  com- 
mitted to  the  arbitraiy  will  of  any  man  or  set  of  men,  and  on 
examination  of  that  case  it  will  be  f  oimd  that  the  Court  was  not 
actuated  alone  by  imperative  motives  of  public  policy,  but  was 
also  influenced  by  the  analogies  of  the  rule  in  other  States,  and 
the  cotemporaneous  construction  adopted  by  the  Legislature 
of  this  State. 

In  the  present  case,  there  are  no  considerations,  based  upon 
settled  rules,  presented  to  us.  The  whole  argument  rests  upon 
what  is  supposed  to  be  reasons  of  public  policy,  and  the  incon- 
venience which  will  result  to  a  few  scrip  and  bond  holders,  who 
have  come  into  possession  of  these  evidences  of  indebtedness 
with  the  full  knowledge  of  their  worthlessness. 

If  we  were  at  liberty  to  decide  this  case  on  grounds  of  public 
policy,  we  could  not  hesitate  one  moment  between  bankruptcy 
and  ruin,  or  credit  and  prosperity.  It  is  time  that  the  axe 
should  be  laid  at  the  root  of  this  political  evil ;  that  this  system 
of  extravagance,  which  has  been  the  curse  of  the  State  for  the 
last  five  years,  exhausting  the  substance  of  the  people,  destroy- 
ing our  credit  abroad ,  and  corrupting  and  demoralizing  our  citi- 
zens at  home,  should  be  stopped;  and  tliat  honesty, 
♦prudence  and  economy  should  preside  over  the  legisla-  [505] 
tion  of  the  State,  and  the  administration  of  her  financial 
affairs. 

With  a  population  not  exceeding  400,000  people,  we  have  in- 
curred a  debt,  as  appears  by  the  report  of  the  State  Comptroller 
for  the  year  1855,  of  $3,040,458  96.  If  such  things  are  to  be 
continued,  what  will  be  the  condition  of  the  country  ten  years 
hence?  The  entire  taxable  property,  real  and  personal,  of  the 
State  for  the  year  1855,  was  assessed  at  $103,879,193  55;  the 
revenue  for  the  same  year  was  $1,155,537  10,  while  the  ex- 
penditures amounted  to  $1,337,496  64,  making  an  excess  of 
$181,959  54,  being  $132,738  68  more  than  the  expenses  of  the 
previous  year. 
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When  it  is  borne  in  mind  that  the  Bum  of  (212,833  56,  was 
received  from  the  sale  of  lands  in  the  City  of  San  Francisco,  the 
fact  will  be  shown  that  outside  of  this  source  of  revenue  which 
is  exhausted,  the  expense  of  the  State  during  the  year  1855, 
over  and  above  the  legitimate  revenue,  amounted  to  the  sum  of 
$394,793  20.  If  we  had  the  lime,  we  might  institute  a  com* 
parison  between  the  State  of  New  York,  with  a  taxable  property 
of  twelve  or  thirteen  times  that  of  California,  and  a  population 
of  over  three  miUions  and  a  half,  or  the  States  of  Pennsylvania, 
Ohio  or  Indiana,  and  show,  that  aside  from  the  interest  upon 
their  State  debt,  for  which  they  have  their  internal  improve- 
ments, thf  actuid  cost  of  the  administration  of  those  govern* 
ments,  does  not  greatly  exoeed  that  of  this  State,  and  that  the 
difference  is  small  when  compared  with  the  wealth  and  popular 
tion. 

In  the  cities  of  San  Francisco  and  Sacramento,  the  taxes, 
Staf-e,  county  and  city,  to  say  nothing  of  license  taxes  and  other 
municipal  imposts,  amount  to  some  five  per  cent. — more  than 
equal  to  the  customary  rate  of  interest  on  the  Continent  of 
Europe — all  of  which  is  finally  paid  by  the  consumers  of  the 
merchandise  and  commodities  which  incur  these  charges  in 
passing  through  said  cities. 

To  withstand  these  exactions,  the  people  of  this  State  would 
require  more  than  Promethian  vitals. 

We  refrain,  however,  from  further  comment  upon  the  finan- 
cial condition  of  the  country.  It  is  a  subject  which  more  prop* 
erly  belongs  to  the  other  branches  of  the  government.  We 
were  led  into  the  digression  on  account  of  the  arguments  of 
public  policy  which  have  been  mged  upon  us,  and  we  have  only 
to  remark,  in  addition  to  what  has  been  already  said,  that,  if 
the  government  cannot  be  carried  on  upon  the  revenue  col- 
lected, the  whole  system  is  so  radically  defective,  that  nothing 
but  a  thorough  reformation  can  reach  it. 

Before  closing,  it  may  not  be  improper  to  intimate  our 
opinion  with  regard  to  the  manner  in  wnich  the  present  in- 
debtedness of  the  State  can  be  legalized,  as  we  cannot  entertain 
a  doubt  that  the  people  of  this  State  will  act  in  good  faith  in 
this  behalf,  and  that  they  are  as  jealous  of  her  honor  as  they 
would  be  of  their  own. 

We  have  no  fears  that  those  who  have  adopted  Califomia  as 
their  future  home,  who  have  laid  broad  the  foundation  of  an 
empire  on  the  Pacific  coast,  will  ever  permit  her  faith  to 
[506]  be  questioned,  or  her  name  Ho  be  branded  vnth  repudia*^ 
tion.  We  have  an  abiding  faith  in  the  integrity  and 
justice  of  the  people,  and  believe  that  while  they  will  readily 
assent  to  any  measure  to  secure  the  payment  of  our  present  in- 
debtedness, they  will  take  heed  how  they  incur  such  obligations 
in  the  future. 

If  we  are  warranted  in  this  opinion,  the  Legislature  can  at  its 
next  session,  adopt  the  present  indebtedness  of  the  State,  and 
may  go  further,  and  by  making  appropriations  for  ihe  future 
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necessary  expenses  of  the  government,  over  and  above  the 
revenues,  submit  the  same  in  conformity  vdth  the  8th  Article  of 
the  ConstLtotion  to  the  people  for  ratification. 

In  conclusion,  we  would  add,  that  we  do  not  wish  to  be 
understood  as  reflecting,  in  any  manner,  upon  either  of  the 
other  departments  of  the  government.  Human  nature  is  fal* 
lible,  and  we  do  not  arrogate  to  ourselves  any  superiority  of 
judgment,  but  have,  in  the  disohaige  of  our  duty,  thought 
proper  to  refer  to  what  had  been  done  by  past  Legislatures, 
that  we  might  better  judge  of  what  might  be  done  in  the  future. 

In  announcing  this  opinion  we  are  aware  that  we  will  meet 
with  the  opposition  of  uiose  whom  self  interest-  ever  prejudice; 
but  if  it  shall  have  the  effect  of  lopping  off  the  unseeinly  ex- 
crescences whidi  cluster  so  thick  around  the  administration  of 
the  government,  or  of  correcting  any  of  the  evils  which  we  have 
shadowed  forth,  we  will  rest  contented;  well  satisfied  that  time 
and  a  sober  judgment  will,  sooner  or  later,  justify  both  the  nec- 
essity and  correctness  of  this  opinion. 

From  the  foregoing  it  follows,  that  the  Act  of  April  8,  1855, 
is  unconstitutional  and  void. 

Judgment  affirmed. 


NIGHTINGAIiE  v.  SOANNELL  et  al. 

Joint  Acnoir,  Eboovebt  on.— When  one  partner  snet  for  an  injury  to  the 
partnership  property,  and  makes  his  co-partner  a  defendant  for  want  of 
hiB  consent  to  join  as  plaintiff,  the  recovery  mast  be  entire  for  the 
whole  injury. 

SpiiIttino  DEMkVDB, — The  law  will  not  tolerate  a  division  of  a  joint  right 
of  action  into  several  actions. 

Idem. — Gompstenct  of  Witness. — In  snch  a  case  the  partner  recovering  is 
liable  to  account  to  his  co-partner  defendant;  and  the  latter  being  im- 
mediately interested  in  the  event  of  the  suit,  is  not,  therefore,  a  com- 
petent witness  for  the  plaintiff. 

NoN-joiNDtSB  or  Paetibb. — QtuBTt.— Whether  such  nonrjoinder  of  parties 
plaintiff  is  permissible. 

Appeal  from  the  Superior  Court  of  the  Oity  of  San  Francisco. 

This  was  an  action  for  alleged  trespass,  in  seizing  and  con- 
verting certain  goods  belonging  to  a  partnership,  -whereof 
plaintiff  was  a  member,  and  praying  damages  to  the  amount  of 
plaintiffs  interest  therein.  The  action  is  brought  against  the 
Sheriff  of  San  Francisco  Counfy,  who  is  alleged  to  haye  taken 
the  goods  by  virtue  of  a  writ,  and  the  i>ar^.  at  whose  instance 
it  was  issued.  Defendants  demurred  on  i^e  ground  of  defect 
of  parties  plaintiff,  whereupon  plaintiff  filed  an  amended 
com-*plaint,  in  which  the  plaintiff's  partner  is  also  made  [507] 
party  defendant  on  an  alleged  refusal  to  join  as  plaintiff 
m  the  action.  Judgment  was  entered  against  mm  by  default, 
the  other  defendants  answering. 

On  the  trial  the  plaintiff  called  his  partner,  McCombe,  thus 
made  a  party  defendant,  as  a  witness, 
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The  defendants  objected  to  the  mtness  as  directly  interested 
in  the  event  of  the  action.  The  objection  was  overruled,  and 
the  witness  was  allowed  to  testify,  under  the  exception  of  the 
defendant.  A  verdict  was  rendered  in  favor  of  plaintiff,  and 
judgment  entered  accordingly.  Defendants  moved  for  a  new 
trial,  which  was  overruled,  and  defendants  appealed. 

Williams,  Shqfter  d  Park,  tor  Appellants. 

McCombe  was  improperly  admitted  as  a  witness  for  the 
plaintiff.  He  would  gam  by  the  direct,  legal  operation  of  a 
judgment  in  favor  of  the  plaintiff.  (P.  A.  Sec.  393.)  Judgment 
for  $10,000  is  prayed  against  Scannell  and  Crowthers  alone.  The 
injury  counted  on  is  to  joint  business  and  property.  And  the 
verdict  to  be  rendered  should  be  commensurate  with  the  con- 
version. 

The  position  of  McCombe,  on  the  record,  is  explained,  and 
nothing  follows  from  it.  An  injury  cannot  be  split  because  one 
refuses  to  join. 

It  is  the  policy  of  the  law  where  a  wrong  has  been  done,  to 
have  the  whole  controversy  concluded  by  a  single  proceeding. 
This  Is  secured  by  making  all  persons  parties  who  are  interested 
in  the  question,  and  it  is  a  matter  of  no  practical  moment 
whether  they  are  on  one  side  of  the  record  or  the  other.  (Story 
Eq.  PI.  Sec.  72.) 

The  judgment  would  be  in  favor  of  the  plaintiff  to  be  sure, 
(Sedg.  493,)  but  he  would  hold  one  half  of  the  avails  of  it  in 
trust  for  McCombe.     {Johnson  v.  TUden^  6  Vt.  426.) 

If  McCombe  could,  as  joint  owner,  be  made  a  competent 
witness  for  his  co-owner,  by  being  made  defendant,  no  judg- 
ment being  asked  against  him,  the  device  might  be  resorted  to 
in  all  like  cases. 

A  refusal  to  sue,  the  statute  does  not  contemplate,  shall  work 
a  severance  of  the  gravamen;  for  if  it  did,  it  would  not  require 
that  the  recusant  should  be  made  a  party  at  all;  the  fact  of  its 
being  required  shows  that  there  is  a  purpose  to  be  accomplished 
by  it;  and  what  can  that  be  but  to  have  his  interest  represented 
so  that  it  may  be  affected  and  bound  by  the  judgment. 

McCombe  was  not  an  ''  adverse  party''  within  the  meaning 
of  the  three  hundred  and  ninety-ttiird  section  of  the  Practice 
Act. 

One  defendant  may  be  a  witness  for  or  against  another  in 
equity,  when  his  interest  is  not  to  be  affected  by  bis  testimony. 
(Wright  v.  Wright,  2  McCord  Ch.  Rep.  205.) 

In  chancery  a  witness  is  not  necessarily  incompetent,  because 
he  is  a  party  to  the  record.  The  injury  is  not  so  much  whether 
the  name  of  the  witness  appears  upon  the  record,  as  whether 
he,  in  fact,  is  swearing  to  promote  his  own  interest.  {Dyer  v. 
Martin,  4  Scammon,  146.) 

Where  the  judgment-debtors  have  a  joint  and  com- 

[508]    mon  interest  in  ^setting  aside  a  judgment  for  usury,  one 

of  them  cannot,  by  filing  a  bill  in  bis  own  name,  and 
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making  the  other  a  defendant  in  the  suit,  call  the  latter  to  estab- 
lish the  charge  of  usury.    {Boughton  v.  Allen,  11  Paige,  321.) 

A  party  cannot,  in  general,  be  a  witness,  for  or  against  a  co- 
party;  but  there  are  exceptions.  A  defendiant  in  chancery  may 
be  a  witness  against  a  co-defendant  where  he  is  necessarily  a 
party,  but  will  not  be  affected  by  the  decree  against  his  co-de- 
fendant, and  does  not  swear  in  favor  of  his  own  interest. 
{Wmiams  v.  Beard,  3  Dana,  158.) 

Hall  McAllister,  for  Besx)ondents. 

The  first  exception  of  appellants  is  to  the  competency  of 
McGombe  as  a  witness  for  plaintiff. 

Nightingale  &  McCombe  owning  as  partners  the  goods,  stock 
and  business  of  the  firm  styled  Gilbert  &  McCombe,  were  joint- 
tenants  thereof,  ^^thout  thejiia  accrescendi.  (Collyer  Partner- 
ship, Sec.  123.) 

The  general  rule  is,  that  in  actions  for  injuries  to  personal 
property,  joint-tenants  and  tenants  in  common  must  join  as 
plamtiffs.     (1  Ohit.  Pleading,  65.) 

At  common  law,  their  non-joinder  could  only  be  taken  advan- 
tage of  by  a  plea  in  abatement,  and  a  failure  to  put  in  such 
plea  was  a  waiver  of  the  objection.  (1  Chit.  Pleading,  65;  Ad- 
dison V.  Overead,  6  Term  R.  766;  Sedgworth  v.  Overead,  7  Term 
R.  279;  Bradish  v.  Schenclc,  8  John  R.  161;  Pickering  v.  Picker- 
ing, 11  New  Hamp.  144.) 

The  same  rule  substantially  prevails  under  our  Practice  Act. 
The  objection  is  preliminary  in  its  character.  If  apparent  upon 
the  face  of  the  complaint,  it  must  be  taken  advantage  of  by  de- 
murrer; if  not  apparent  upon  the  complaint,  it  must  be  set  up 
in  the  answer;  otherwise  the  same  rule  as  to  waiver  pre- 
vails, which  existed  at  common  law.  practice  Act,  Sees.  40, 
44,  45;  Warner  et  al.  v.  Wilson,  4  Cal.  R.  313;  Bice  y.  HaUen- 
beck  eial,,ld  Barbour  R.  665,  666.) 

Neither  at  Common  Law  nor  under  our  Practice  Act,  can  the 
particular  joint-tenant,  or  tenant  in  common,  suing,  even  though 
no  objection  to  the  non-joinder  be  interposed,  recover  more 
than  his  share  of  the  damages;  nor  does  the  plaintiff  in  this 
case  seek  to  recover  more  than  his  share. 

There  is  no  attempt  to  recover  any  damage  outside  of  that 
suffered  by  the  plaintiff  individually. 

The  course  of  proceeding  in  this  action  has  been  as  follows: 

Nightingale  brought  suit  against  Scannell  and  Crowther. 

Defendants  demurred  on  the  ground,  among  others,  of  defect 
of  parties  plaintiff. 

Thereafter,  an  amended  complaint  was  filed,  making  Mc- 
Combe a  party  defendant,  and  alleging  as  a  reason,  that  he 
"refused  to  be  made  a  party  plaintiff."  This  was  done  in 
accordance  with  section  fourteenth  of  the  Practice  Act. 

To  this  amended  complaint,  defendants  Scannel  and 
Crowther  did  *not  demur,  but  answered.     McCombe    [509] 
interposed  no  answer,  and  his  default  was  duly  taken. 
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McCombe  being  properly  a  party  defendant,  and  having  no 
interest  in  the  result  of  the  action,  was  a  competent  witness. 
(Practice  Act,  Sec.  393.) 

McOombe  can  neither  gain  nor  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  judgment  in  this  action;  neither  will  the 
record  of  this  judgment  be  legal  evidence  for  or  against  him  in 
any  other  action.  According  to  the  true  test  laid  down  in  the 
Practice  Act,  he  is  perfectly  competent. 

The  three  hundred  and  ninety-third  section  of  the  Practice 
Act  allows  '*  the  adverse  party  "  to  be  called  as  a  witness,  "  or  a 
person  whose  interest  is  adverse." 

It  does  not  say  that  the  adverse  party  must  also  be  a  person 
whoso  interest  is  adverse,  but  it  provides  for  two  classes  of  wit- 
nesses: First,  adverse  parties;  second,  persons  whose  interest 
is  adverse. 

A  departure  from  the  general  rules  laid  down  in  Sections  393 
and  418  of  the  Practice  Act,  would  create  confusion  and  uncer- 
tainty; and  to  hold  McOombe  an  incompetent  witness,  would 
be  a  direct  violation  of  those  sections. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.    Mr.  Justicc  Tebbt  concurrcd. 

Where  one  partner  sues  for  an  injury  to  the  partnership 
property,  and  makes  his  co-partner  a  defendant  for  the  want  of 
his  consent  to  join  as  plaintiff,  the  recovery  must  be  entire  for 
the  whole  injury. 

The  law  will  not  tolerate  the  division  of  a  joint  right  of  ac- 
tion into  several  actions;  the  whole  cause  of  action  must  be  de- 
termined in  one,  and  thus  avoid  a  multiplicity  of  suits. 

In  such  case,  the  partner  recovering,  is  liable  to  account  to 
his  co-partner  defendant,  and  the  latter  is  interested  immedi- 
ately in  the  event  of  the  suit,  and  is  not  therefore  a  competent 
witness  for  the  plaintiff. 

Whether  such  a  non-joinder  of  the  plaintiffs  is  within  the 
spirit  and  meaning  of  the  statute  so  as  to  be  permitted,  we  do 
not  mean  here  to  decide,  as  the  question  is  not  raised. 

Judgment  reversed,  and  cause  remanded. 


THE  PEOPLE  Es  eel.  THE  ATT0RNET-.GENEBAL.t7. 

BAINE  ET  AL. 

IxsANS  AftTLtm,  OiiAssiFxaATioN  OF  Tbustxes. — ^The  Legislatnre  having 
failed  to  classify  the  Trustees  of  the  Insane  Asylum,  extended  the  t«rm 
of  all  the  Trustees  to  five  years,  and  the  appointments  to  fiU  vaeancies 
could  noc  extend  beyond  the  original  term . 

Idem. — Powbb  of  AppotNTicENT. — ^The  Legislature  failing  to  eleot  saeoes- 
Bors  to  the  Board,  the  appointment  veated  in  the  Governor. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

[510]       *Thi8  was  an  information  in  the  nature  of  a  ^teo  war^ 
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raniOy  to  try  the  title  of  the  incumbents  to  the  office  of 
Trustees  of  the  State  Insane  Asylum. 

It  is  admitted  that  the  incumbents  were  elected  Trustees  by 
the  Legislature  in  1854,  with  the  exception  of  some  members 
appointed  by  the  Board  to  fill  vacancies,  as  provided  in  the 
statute.  Tlmt  the  Legidatuie  in  1856,  failed  to  elect  their  suc- 
cessors, although  the  term  had  expired  for  which  they  were  ap- 
pointed; whereupon  the  Qrovemor,  after  the  adjournment  of 
tha  Legislature,  appointed  other  persons  to  the  office,  who  are 
claimed,  by  the  information,  to  be  entitled  thereto.  The  Court 
below  entered  judgment  for  defendants,  from  which  an  appeal 
was  taken  on  beh^  of  the  people. 

Wnu  T,  WaUaee^  Attorney-General,  for  Appellant* 

Baine  db  Boiddin^  for  Bespondents. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Heydenpeldt  and  Mr.  Justice  Tebky  concurred. 

The  failure  of  the  Legislature  to  classify  the  Trustees  of  the 
Insane  Asylum,  extended  the  term  of  all  five  to  the  period  of 
two  years.  The  appointments  to  fill  vacancies  could  not  extend 
beyond  the  term  of  the  original  incumbents,  so  that  a  vacancy 
occurred  in  the  whole  Board  at  the  expiration  of  two  years,  the 
term  limited,  which  the  Legislature  having  failed  to  provide 
for,  the  Governor  of  the  State,  by  virtue  of  his  general  appoint- 
ing power,  corresponding  to  that  of  the  Crown  of  Great  Britain 
in  such  cases,  had  the  power  tp  fill. 

Judgment  reversed. 


DAVIS  t?.  BUTLER. 

ABAin>oNMBNT,  Effbot  07. — An  abandonment  of  property  determines  the 
right  of  the  party  thereto  from  the  date  of  the  act,  and  the  property  is 
to  him  as  thoagh  he  had  never  owned  or  ocenpied  it. 

Idbic. — Or  MmxKO  GiiAIH. — In  an  action  for  a  mining  claim,  when  the  de- 
fendant a£ked  for  on  instruction  to  the  jury  **  that  if  the  plaintiff  had 
abandoned  the  claim  and  did  not  intend  to  tetom  and  work  it  before 
the  commencement  of  the  enit,"  and  the  Oonrt  gave  the  inBtmction 
*' subject  to  the  seventeenth  section  of  the  Statute  of  Limitations:" 
Held,  that  the  qualification  to  the  instruction  was  error. 

Idem. — How  rr  A&isks. — Abandonment  may  arise  from  a  single  act,  or  a 
serits  of  acts;  and  a  part^,  having  once  abandoned  his  claim,  wiU  not 
be  permitted  to  come  in  within  the  time  allowed  for  commencing  civil 
actions,  to  reassert  his  right  or  resume  his  claim,  to  the  prejudice  of 
those  who  may  have  in  the  meantime  appropriated  it* 

Appeal  from  the  Oounty  Court,  Oountj  of  Amador. 

This  was  an  action  brought  before  a  justice  of  the  peace  to 
determine  the  right  to  a  mining  claim,  and  carried  by  appeal  to 
the  County  Court. 

*In  the  Court  below,  the  defendant  asked  for  an  in-  [511] 
struction,  which  was  given,  subject  to  a  qualification  as 
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set  forth  in  the  opinion  of  the  Gourt.  The  jury  found  a  yer- 
dict  for  plaintiff,  and  judgment  was  entered  accordingly.  De* 
fendant  appealed. 

Smith  d:  Hardy ^  for  Appellant. 

If  a  party  abandon  his  claim  or  privilege  in  or  to  anything, 
he  loses  control  over  it,  and  has  no  rights  afterward  and  it  may 
be  taken  by  any  one,  no  matter  whom.  (French  v.  Baintree 
Man.  Co.,  23  Pick.  216.) 

If  A,  being  the  owner  of  property,  abandon  it,  he  loses  all 
right  of  property  in  it.    (McQoon  v.  Ankeny,  11  111.  588.) 

The  laws  of  abandonment  in  this  State  should  be  even 
stronger  than  elsewhere.  Here  few  men  have  title,  save  by  oc- 
cupancy, and  an  abandonment  of  such  a  title  is  always  more 
readily  inferred  than  where  titles  are  perfect  and  held  by  deed. 

Eobinson,  BeaUy  db  BoUs^  for  Respondent. 

*'  Given,  subject  to  the  seventeenth  section  of  the  Statute  of 
Limitations,"  etc.,  we  suppose  means  that  the  law  does  not  pre- 
sume an  abandonment,  in  a  shorter  period  of  time  than  that 
specified  in  the  statute  as  the  limitation  to  bringing  an  action 
for  the  recovery  of  personal  property.  Such,  we  think,  is  the 
law.  A  party  may,  in  a  moment,  abandon  property,  but  the 
abandonment  must  be  shown  by  some  act  or  circumstance 
clearly  indicating  the  intent  of  the  party.  Our  law  does  not 
presume  abandonment  of  personal  property  in  less  than  three 
years,  the  time  limited  in  the  seventeenth  section  of  the  Act  of 
Limitations. 

Mr.  Chief  Justice  Mubrat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Hetdenfeldt  and  Mr.  Justice  Tebby  concurred. 

On  the  trial  of  this  cause  the  following  instruction  was 
asked:  ''that  if  the  jury  found  from  the  testimony  that  the 
plaintiff  had  abandoned  his  interest  in  the  claim  in  controversy, 
and  did  not  intend  to  return  and  work  it  before  the  commence- 
ment of  this  suit,  he  could  not  recover,"  which  was  given  with 
this  qualification:  ''subject  to  the  seventeenth  section  of  the 
Statute  of  Limitations,  which  permits  an  action  to  be  brought 
for  the  recovery  of  personal  property  any  time  within  three 
years," 

The  qualification  was  erroneous;  the  inference  of  abandon- 
ment may  arise  from  a  single  act,  as  well  as  from  a  series  of 
acts,  continued  through  a  long  space  of  time.  It  is  a  fact  to 
be  determined  from  the  particular  circumstances  of  the  case.  A 
party,  after  having  abandoned  his  claim,  will  not  be  permitted 
to  come  in  within  the  time  allowed  by  the  statute  for  commenc- 
ing civil  actions,  and  re-assert  or  resume  his  former  interest,  to 
the  prejudice  of  those  who  may  have  afterwards  appropriated  it. 

The  statute  was  not  designed  to  operate  on  such  cases,  giving 
a  man  a  right  for  a  term  oi  years  in  the  premises  against  h£ 
express  wishes. 
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The  abandonment  determines  the  right  of  the  party 
from  the  day  of  *the  act,  and  the  property  is  to  him  as   [512] 
though  he  had  never  owned  or  occupied  it. 

Judgment  reversed,  and  new  trial  ordered. 


I 


TAYLOB  V.  SETMOUB  sr  al. 

1  Attaghicemt. — ^NoncB  ov  Gladc  ov  Thisd  Febson. — ^An  officer,  attaching 
goods  under  cml  process,  is  entitled  to  notice  of  the  claim  of  a  third 
party  to  the  goods,  and  a  demand  for  them,  or  he  is  not  liable  in  dam- 
ages to  such  par^  for  snch  seizure  and  detention. 

Idbm. — Nor  is  his  right  to  notice  and  demand  affected  by  the  fact  that 
he  had  obtained  indemnity  before  seizing  the  goods,  for  the  notice  of 
another's  claim  to  them,  might  materially  affect  the  character  of  the  in- 
demnity which  he  might  reqnire. 

Idbsc. — A  conversation  between  the  claimant  of  the  goods  and  the  officer's 
bailee,  in  which  the  former  asserted  that  the  goods  were  his,  cannot  be 
held  as  notice  to  the  officer. 

Appeal  from  the  Superior  Court  of  -the  City  of  San  Francisco. 

This  was  an  action  for  damages  for  unlawfully  taking  and  con- 
verting plaintiff's  goods,  brought  against  E.  P.  Seymour,  an 
attaching  creditor  of  plamtiff 's  vendor,  and  E.  Barry,  the  con- 
stable levying  the  attachment. 

On  the  trml  the  plaintiff  proved  that  he  had  purchased  the 
goods,  but  failed  to  prove  notice  of  his  claim  to  the  goods  upon 
Barry,  and  demand  for  their  restitution  by  plaintiff,  although 
he  proved  having  notified  the  keeper,  placed  by  Bany  in  charge 
of  the  goods,  that  they  belonged  to  him,  the  plaintiff.  It  also 
appeared  by  plaintiff's  evidence  that  Barry  sold  the  goods, 
under  Seymour's  execution  against  the  plaintiff's  vendor,  Sey- 
mour having  first  indemnified  Barry,  as  required  by  him. 

The  Couj%  below  instructed  the  Jury  to  find  a  verdict  for  de- 
fendants, which  was  done,  plaintiff  excepting.  Judgment  was 
entered  accordingly.  Plaintiff  moved  for  a  new  tnal,  which 
was  overruled,  and  plaintiff  appealed. 

James  McCdbe,  for  Appellant. 

It  is  claimed  by  the  defendants,  (and  the  Court  below  so 
held,)  that  the  statute  of  this  State  has  changed  the  law,  so 
that  the  action  cannot  be  maintained  against  either,  unless  the 
plaintiff  first  notify  the  officer  that  he  claims  the  goods  seized. 
I  do  not  concede  tiiis  to  be  the  law  of  the  land.  (See  Rhodes  v. 
FaUerson,  3  Cal.  Eep.  469;  Adams  et  al,  v.  Oorham;  TUden  v. 
LUtle,  decided  at  the  January  Term  of  this  Court,  1856.) 

''  The  law  requires  no  idle  ceremony,"  and  I  am  at  a  loss  to 
conceive  of  a  more  "idle  ceremony''  than  that  of  a  constable's 
juiy,  especially  in  this  case,  where  indemnity  was  given.  It 
determines  and  fixes  the  rights  of  no  one,  except  the  right  of 

1.  Denied  M  to  necessity  of  a  demand,  Boulware  y.  Craddodc,  90  Cal.  191;  PerJtiMT. 
Bamat  8  Mot.  oes.    Cited  notice  of  claim  essential,  Fote  t.  Siickneyt  8  Minn.  79. 
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the  constable  to  indemnitj,  and  waa  intended  for  nothing  else. 
If  their  verdict  should  be  against  the  claimant,  he  may  yet  bring 
his  action  of  trespass  or  replevin.   If  it  should  be  against 
[513]    the  plaintiff  in  attachment  or  execution,  and  he  in-'^'dem- 
nify  the  ofdcer,  then  the  officer  is  bound  to  hold  the 
goods,  and  the  claimant  must  bring  his  action  or  lose  his  rights. 
The  moment  the  indemnity  is  given,  the  object  of  this  ''  reme- 
dial "  statute  is  fulfilled.    (For  construction  of  this  Act,  see  1 
,£ent,  4G4,  ifSo,) 

It  is,  for  the  purpose  of  the  particular  case,  as  though  that 
statute  was  not  in  existence.  Bany  had  a  right  to  call  a  jury, 
or  not,  as  he  pleased.  Taylor  could  not  compel  him  to  do  it. 
(See  Compiled  Laws,  page  542,  section  131,  which  says:  ''a 
jury  may  be  summoned,'*'  and  refers  to  Sec.  218,  p.  558.)  Said 
section  218  says:  ''If  iJieir  verdict  be  in  favor  of  the  claimant, 
the  sherifT  may  relinquish  the  levy  unless  the  judgment  creditor 
give  him  a  sufficient  indemnity  for  proceeding  thereon."  This 
shows  clearly  that  the  object  of  calling  a  juiy  is  that  the  con- 
stable may  obtain  indenmity.  A  bond  of  indemnity  having 
been  tendered  to,  and  accepted  by  Bany,  he  is  indemnified 
without  the  expense  of  calling  a  jury;  and  the  necessity  and 
propriety  of  calling  it  no  longer  existed.  The  object  to  be  ob- 
tained by  it  was  accomplished;  the  end  was  attamed,  and  the 
right  to  call  it  was  waived,  and  with  it  was  waived  all  rights, 
duties  and  obligations,  incident  thereto.  There  was,  therefore, 
no  necessity  for  any  notice  or  demand.  The  rights  of  the  part- 
ies stand  precisely  the  same  as  though  a  jury  had  been  called 
and  had  rendered  a  verdict  in  favor  of  the  claimant,  and  Sey- 
mour had  then  given  a  bond  of  indemnity  to  Bany.  (See 
Bhodes  V.  Patterson,  3  Cal.  Rep.  469.) 

Again:  This  statute  (See.  565,  p.  621  Oompiled  Laws,)  does 
not  affect  nor  touch  this  case.  The  clause  relied  on  by  the 
defense  says :  "  And  no  claim  to  such  property,  by  any  other 
person  than  the  defendant  or  his  agent,  shall  be  valid  against 
the  officer  unless  so  made." 

Now,  perhaps,  this  might  have  prevented,  Taylor  from  main- 
taining ''replevin"  for  such  property,  if  there  had  been  no 
waiver  of  the  right  to  insist  on  notice;  but  it  does  not  prevent 
him  from  maintaining  trespass  for  the  value  of  the  goods. 

And  this  statute,  being  in  derogation  of  the  conmion  law, 
should  not  be  extended  beyond  its  plain  import. 

If  this  Court  should  think  that  the  statute  (Sec.  565,  p.  621,) 
intends  that  notice  should  be  given  to  the  officer,  by  the  claim- 
ant, even  where  indemnity  has  been  given,  as  in  this  case,  then 
I  answer  that  there  was  sufficient  evidence  of  such  notice  to  go 
to  the  jury,  and  it  ought  not  to  have  been  withdrawn  from  them 
and  passed  upon  by  &e  Court. 

The  constable  has  a  right  to  a  deputy,  the  same  as  a  sheriff. 
See  Ihylor  v.  Brovm  et  aZ.(  4  Cal.  Rep.  188),  and  if  the  deputy 
is  competent  to  do  any  act,  it  is  equally  legal  to  serve  notice 
ijipon  him.     {Stewart  v.  WeUs  Johnson^  6  Barbour  Rep.  81.) 
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8.  M,  Bowman,  for  Bespondents. 

I.  Barry,  by  the  plaintiff's  own  showing,  was  acting  as  con- 
stable, by  mtue  of  judicial  process.  He  found  the  goods  in  the 
apparent  possession  of  the  defendants  named  in  the  process^  and 
he  was  not  bound  to  take  notice  of  every  idle  rumor  or 
claim  set  up  to  the  property.  The  ^claimant  should  have  [514] 
demanded  a  trial  of  the  right  of  properly.    The  constable 

is  required  to  proceed  in  uie  same  manner  as  the  sheriff.  (Prac- 
tice Act,  Sec.  602.) 

The  two  hundred  and  eighteenth  section  provides  how  a 
sheriff  shall  proceed. 

In  the  case  of  Daumiel  v.  Oorkam  (January  Term,  1856,  p. 
112),  this  Court  has  declared  the  law  in  suclf  cases.  ''  In  order 
to  charge  the  officer,  it  is  necessary  to  show  a  notice  and  demand 
of  the  goods,  and  a  delay  and  a  refusal  to  deliver." 

All  that  is  said  in  appellant's  brief  about  Barry  having  an  in- 
demnifying bond  is  without  weight.  This  was  the  volimtaiy  act 
of  Seymour,  done  when  the  attachment  was  first  issued — done 
for  the  purpose  of  stimulating  the  constable  to  proceed  with  dis- 
patch. Nor  can  that  fact  have  any  bearing  on  this  case.  It 
could  in  no  way  excuse  the  plaintiff  from  ma^g  formal  demand 
for  the  goods,  if  they  were  really  his.  ' 

II.  The  appellant's  second  point  runs  outside  the  track  of 
this  case. 

1.  The  record  shows  no  deputy  constable,  but  a  keeper  only, 
who  is  the  mere  servant,  but  not  the  officer  of  Barry.  There 
was  no  evidence  showing  the  keeper  was  also  deputy,  qualified 
and  appointed  according  to  law. 

The  opinipn  of  the  Court  was  delivered  by  Mr,  Justice  Het- 
DENFELDT.  Mr.  Chief  Justice  Mubbay  and  Mr.  Justice  Tebbt 
concurred. 

We  think  that,  as  in  the  case  of  Daumiel  v.  Oorham  {ante,  43), 
the  officer  was  entitied  to  notice  of  the  plaintiff's  claim  to  the 
goods,  and  a  demand  for  them. 

The  fact  that  the  officer  had  already  obtained  indemnity,  will 
not  affect  this  right.  The  notice  of  another's  claim  to  the  goods 
might  materially  affect  the  character  of  the  indemnity  which  an 
officer  might  require. 

The  oonTcrsation  between  Taylor  and  the  constable's  bailee 
of  the  goods,  cannot  be  held  as  notice  to  the  constable. 

Jud^ent  affirmed. 


iiE  CACHEUX  V.  CUTTER. 

'JkaaiQmnsjxt  or  Bill  of  Lading. — ^A  party  being  about  to  fail,  can  asfdgn  a 
bill  of  lading  of  goods  to  arrive,  not  yet  paid  for,  to  another,  in  trust,  to 
devote  the  proceeds  to  the  payment  of  the  vendor,  and  such  assignment 
is  good  against  attaching  creditors. 

Jdiu. — EFrEGT  ov. — ^The  act  constitntes  the  assignee  the  agent  of  the  vendor, 
and  being  for  the  benefit  of  the  vendor»  his  assent  is  presumed. 
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Idem. — ^It  renders  a  stoppage  in  transitu  uimecessaiy,  for  there  is  a  rescission 

before  there  could  be  a  stoppage. 
Idem.— CoNSTBircTioN  of.— The  fact  that  the  language  of  the  transfer  implied 

the  right  of  the  assignee  to  sell  the  goods,  can  haye  no  influence,  for  if 

he  sold,  it  would  be  as  agent  of  the  Tendor. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

[515]  *The  plaintiflF  recovered  judgment  by  default  against 
the  defendants,  H.  F.  Cutter  &  Co.,  on  a  promissory 
note. 

The  appeal  is  taken  from  the  order  on  proceedings  supple- 
mentary to  execution,  made  upon  an  agreed  statement  of  facts, 
as  follows:  The  defendants,  finding  themselves  in  a  failing  con- 
dition, and  having  bought  certain  goods  of  W.  P.  Jones  of  New 
York,  for  which  they  had  ^ven  their  note  at  seven  months 
(said  goods  being  still  on  their  way  to  San  Francisco),  endorsed 
the  bUl  of  lading  for  the  goods  to  C.  A.  Low,  and  gave  him 
also  the  invoice  of  the  goods,  with  the  following  endorsemeiit 
thereon  : 

"  We  hereby  transfer  the  within  invoice  to  Mr.  C.  A.  Low, 
net  proceeds,  after  paying  insurance  charges,  to  be  devoted  by 
him  to  the  payment  of  our  note  to  W.  P.  Jones,  dated  March 
23,  1856,  x>ajable  seven  months  from  date,  for  $250  75;  said 
note  having  been  given  in  payment  of  the  invoice. 

"  H.  F.  CUTTEE  &  Co. 

**San  Francisco,  June  11, 1856." 

Mr.  Low  agreed  to  execute  the  trust  thus  created,  and  Mr. 
Cutter  and  Mr.  Low,  by  the  next  mail,  advised  Mr.  Jones 
thereof. 

The  ship  containing  the  goods  arrived  in  San  Francisco  July 
14,  1856.  The  plaintiff  having  commenced  this  suit  and  issued 
attachment,  served  a  copy  thereof  on  the  consignees  of  the  ship, 
IMessrs.  Lent,  Newell  &  Co.  The  latter  thereupon  refused  to 
deliver  the  goods  to  Low,  but  subsequently,  by  agreement  of 
the  plaintiff,  the  goods  were  delivered  to  Low,  and  a  copy  of 
the  attachment  was  served  upon  him.  Upon  this  agreed  state- 
ment of  facts,  the  case  was  submitted  to  the  Court  below,  for 
the  purpose  of  obtaining  an  order  upon  Low  to  deliver  the 
goods  under  plaintiff's  writ,  or  an  order  discharging  the  pro- 
ceedings supplementary,  as  the  Court  might  decide. 

The  Court  below  entered  an  order  discharging  the  proceed- 
ings against  Low.     Plaintiff  appealed. 

Saunders  and  Hepburn,  for  Appellant. 

If  this  had  been  a  general  assignment,  there  is  no  doubt  but 
it  would  be  void,  that  proposition  having  been  distinctly  de- 
cided in  the  case  of  Cheever  v.  Hays  (3  Cal.  R.  471). 

The  fact  of  the  assignment  being  partial,  makes  no  difference 
in  principle.  The  object  of  the  insolvent  law  prohibiting  as- 
signments was  to  compel  the  insolvent  desiring  to  make  one,  to 
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do  it  in  the  way,  and  subject  to  the  checks  and  Becurities,  im- 
posed by  law.  This,  Cutter  &  Co.  could  and  ought  to  have 
done  at  the  time  they  made  the  assignment,  and  by  so  doing, 
each  of  their  creditors  would  have  participated  equally  in  their 
assets.  Instead  of  this,  they  undertake  to  pay  one  creditor  in 
full,  and  as  this  is  the  yery  thing  which  our  insolvent  law  in- 
tended to  prevent,  the  fact  of  the  debt  being  a  meritorious  one, 
will  not  defeat  the  operation  bi  a  rule  which  was  intended 
for  general  opera-*tion,  without  regard  to  hard  cases.  [516] 
Besides,  the  Court  has  decided  in  the  case  of  Ghroescheny. 
Page  et  al. ,  that  a  partial  assignment  is  equally  void  with  a  gen- 
eral assignment. 

It  is  respectfully  submitted,  therefore,  that  the  assignment  to 
Low  is  void,  both  on  principle  and  authority. 

But  the  counsel  for  the  respondents,  seeing  that  the  law  is 
against  them  on  this  point,  endeavor  to  liken  this  case  to  a  case 
of  stoppage  in  transUu^  and  insist  that  Low,  who  is  a  mere 
trustee,  can  hold  the  goods  for  account  of  Jones,  the  original 
vendor. 

To  determine  this  question,  it  is  only  necessaiy  to  look  at  the 
instrument  which  brings  Low  in  connection  with  the  property. 
Here,  there  is  a  transfer  of  the  property,  with  orders  to  sell  it 
and  appropriate  the  proceeds  in  a  given  way;  and  under  the 
transfer,  Low  has  taken  possession  of  the  property. 

Now,  the  right  of  stoppage  in  transitu  is  a  right  on  the  part  of 
the  vendor,  in  case  of  the  insolvency  of  the  vendee,  to  seize  the 
goods  while  they  are  in  the  hands  of  a  middle  man,  and  the 
moment  they  are  delivered  to  the  vendee,  or  his  assignee,  the 
right  is  gone.  Cutter  &  Co.  had  the  power,  therefore,  to  refuse 
to  receive  the  goods  and  relinquish  the  consignment,  and  even 
to  request  a  stranger  to  take  possession  of  them  for  the  con- 
signor, and  if  he,  the  consignor,  had  afterwards  consented,  the 
ssde  would  have  been  rescinded,  and  the  title  to  the  goods  would 
have  reverted. 

But  instead  of  that.  Cutter  &  Co.  assert  title  to  the  goods, 
take  possession  of  them  by  their  agent,  and  direct  him  to  sell 
them  and  dispose  of  the  proceeds;  and  it  is  under  this  title  that 
Jones  is  now  claiming  the  property.  To  use  the  language  of 
the  Court,  in  the  case  of  Imylor  v.  Demily  in  8  Pick.  204,  205: 
'*  He  does  not  rely  on  his  right  of  stoppage  *in  transitu,  but,  on 
the  contrary,  he  affirms  and  establishes  the  sale  in  a  manner  in- 
consistent with  that  right."  The  right  of  stopping  in  transUu 
cannot  be  exercised  under  a  title  derived  from  the  consignee. 
(Id.  204.) 

By  examining  the  cases  cited  by  the  respondents,  the  Court 
will  see  invariably  that  where  the  vendee  or  his  agent  received 
the  goods,  the  right  of  stopping  was  at  an  end.  The  case  of 
Alkin8  V.  Barrack  (1  Strange,  165),  cited  by  the  respondent, 
goes  on  the  ground  that  the  origmal  vendor  acquired  a  new 
title  from  tiie  vendee,  and  has  nothing  to  do  with  stopping  in, 
transitu^ 
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In  State  t.  Field  (J.  Term  Eep.  212),  the  sendee  finding  him- 
Belf  iasolTent^  countermanded  the  purchase  before  the  goods 
came  into  his  hands,  and  this  was  considered  by  the  Courts 
under  the  facts  of  that  case,  as  a  recision  of  the  contract. 

The  Court  is  particularly  referred  to  the  case  of  Bayley  vj 
CvlverwdL  (15  English  O.  L.  Bep.  223),  cited  by  the  respond- 
ent, and  greatly  rehed  on. 

It  is  urged  against  this  attaching  creditor,  that  he  has  no 
equity,  because  he  is  suing  merely  for  his  own  account.  The 
answer  to  this  is  that  he  is  suing  for  his  own  account  for 
[517]  the  reason  that  Gutter  &  Co.,  '*'by  disposing  of  their  prop- 
erty, in  violation  of  law,  instead  of  placing  it  in  the 
hands  of  the  Court,  to  be  disfcributed  according  to  equity,  have 
compelled  him  to  do  it;  and  if  endeavors  of  this  sort  to  defeat 
the  policy  of  the  insolvent  laws  and  to  prefer  favorite  creditors 
shall  succeed,  the  general  creditor  may  bring  suits,  but  he  will 
make  nothing  out  of  them, 

Janes,  Doyle,  Barber  (&  Boyd  for  Bespondent. 

The  rights  acquired  by  Mr.  Low  ^acting  for  Mr.  Jones)  imder 
and  by  yiitvLe  of  the  endorsement  oi  the  bill  of  lading  to  him  on 
the  11th  day  of  June,  1856,  are  prior  to  any  lien  that  could  have 
been  obtained  by  Le  Cacheux  and  Galley  through  their  garr 
nishment  or  attachment  on  the  lith  day  of  July,  1856. 

The  respondent  deems  it  unnecessary  to  inquire  whether  the 
transfer  of  the  bill  of  lading  operated  as  a  transfer  of  the  prop* 
erty  to  which  it  referred,  as  the  question  at  issue  in  this  case 
can  be  disposed  of  without  discussing  the  validity  of  a  partial 
assignment  of  property  by  a  debtor  in  embarrassed  circumstau* 
ces,  for  the  benefit  of  a  particular  creditor. 

It  is  only  requisite,  in  order  to  sustain  the  rights  of  Mr.  Jones, 
to  show  that  on  the  11th  day  of  June,  1856,  by  virtue  of  the  en- 
dorsement of  the  bill  of  lading  and  invoice,  he  acquired  a  right 
to  the  possession  of  the  goods,  conceding  the  title  to  have  been 
still  in  Cutter  &  Co.,  the  vendees.  The  case,  as  stated,  shows 
that  Jones  occupied  the  position  and  acquired  the  privileges  of  a 
stopper  in  trarMu. 

The  effect  of  the  transfer,  under  the  circumstances,  set  forth 
in  the  case,  was  to  accomplish  a  perfectly  legitimate  object,  viz: 
the  re-possession  by  Jones  of  the  goods  sold  to  Cutter  &  Co.,  in 
consequence  of  the  inability  of  the  firm  to  pay  for  them.  By 
Cutter  &  Co.'s  consent,  Jones  simply  acquired  a  right  which 
could  have  been  enforced  by  adverse  proceedings  agaiust  them. 

That  Jones  had  a  right  to  stop  in  transitu  at  the  time  that 
Cutter  &  Co.,  transferred  the  oill  of  lading  to  Jones,  is  too 
clear,  on  authority,  to  admit  of  dispute.  (1  Parsons  on  Contracts^ 
477;  Abbott  on  Shipping,  marg.  paging  528;  Buckley  v.  Fur* 
nes8, 15  Wend.  137;  Smith  v.  Ooss,  1  Camp.  282.) 

It  seems  equally  clear  that  Cutter  &  Co,  were  justified  in  con- 
ceding this  right  without  compelling  Jones  to  resort  to  hostile 
proceedings.    This  right  can  be  sustained  on  any  one  of  the 
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following  grounds:  1.  A  stop^page  in  transitu.  2.  Aredsionof 
the  original  contract  of  sale  and  the  execution  of  a  new  contract 
between  Cutter  &  Go.  and  Jones.  3.  An  abandonment  of  the 
consignment,  or  relinqnishment  of  the  right  of  possession. 

As  to  stoppage  in  transitu,  this  admits  the  title  to  have  been 
in  Cutter  &  Co.,  the  exercise  of  the  right  of  stoppage  in  transitu, 
being  analogous  to  the  acquisition  of  a  lien  on  the  property, 
which,  of  course,  implies  title  in  another.  (1  Parsons  on  Con- 
tracts, 479,  480;  Smith's  Merc.  Law,  648,  649.) 

All  that  the  respondent  claims  is  that  the  transfer  of  the  bill 

of  lading  and  its  presentment  to  the  consignee  while  the 

[518]    goods  were  yet  in  tran-'^situ  (1  Parsons  on  Contracts,  483), 

were  equivalent  to  notice  to  the  consignee,  and  super* 

seded  the  necessity  of  proceedings  in  invitum.    {Naylor  v.  Den- 

nie,  8  Pick.  203;  1  Smith's  Lead.  Cases,  667,  and  cases  cited.) 

If  it  be  said  that  Mr.  Low  had  no  authority  to  stop  in  transitu, 
the  answer  is  th&t  no  authority  was  necessary:  first,  because  the 
exercise  of  the  right  in  invitum  was  superseded  by  Cutter  &  Co.'s 
consent  and  acquiescence;  second,  because  the  transfer  was  so 
obviously  for  the  benefit  of  Jones,  that  his  adoption  of  it  must 
be  presumed;  third,  because  no  prior  authority  on  behalf  of 
the  vendor  is  necessary  to  the  validity  of  a  stoppage  in  tran^ 
situ,  {Atkins  v.  Barwick,  1  Strange,  165;  Satie  v.  ileld,  5  Tenn. 
B.  212.) 

The  American  editors  of  Smith's  Leading  Cases  (vol.  1,  p. 
666)  say:  "It  would  appear  that  when  the  circumstances  are 
such  as  to  give  a  legal  right  (of  stoppage  in  transitu),  a  stranger 
may  exercise  it  without  any  connection  with  the  party  bene- 
ficially interested,  provided  a  subsequent  ratification  be  given^ 
and  by  relation  authorize  the  whole  proceeding,  ab  initio,  (See 
Bartram  v.  Farebrother,  4  Bing.  579;  2  Boss.  Com.  Law,  123, 
180,  vol.  69  Law  Library,  new  series;  Bayley  v.  Culverwell,  8 
Barnwell  and  Cresswell,  448;  15  £ng.  Common  Law  B.  263; 
FeeseY.  Wray,  3  East,  93;  Ward  v.  Lewis,  4  Pick.  520;  Berly  v. 
Taylor,  5  Hill,  585;  Milts  v.  BaU,  2  Bos.  and  Puller,  457,  cited 
Hiiliard  on  Sales,  264,  266;  Richardson  v.  Qoss,  3  Bos.  and  P. 
119;  Lawes'  Charter  Parties,  561.) 

Whether  the  transaction  was  technically  a  stoppage  in  transitu 
or  whether  it  amounted  to  a  rescission  of  the  original  contract 
of  sale,  and  the  formation  of  a  new  agreement,  by  which  Jones 
was  to  receive  back  the  goods,  and  apply  the  proceeds  to  the 
liquidation  of  Jones'  debt,  is  immaterial.  (Ash  v.  Putnam,  1 
Hill,  303;  Naylor  v.  Dennie,  8  Pick.  204;  Scholfietd  v.  Bell,  14 
Mass.  40,  is  almost  exactly  parallel  with  the  present  case,  as  to 
effect  of  transfer  of  bill  of  lading  to  the*original  vendor.  James 
V.  OHffin,  1  Mees  &  Welsby  Exchequer  E.  20;  2  Id.  622;  1 
Smith  Leading  Cases,  645.) 

Treating  this  case  as  a  case  of  stoppage  in  transitu,  Mr.  Jones 
relies  simply  on  the  transfer  of  the  bill  of  lading,  not  as  chang- 
ing the  property,  but  as  evidencing  his  right  to  the  possession 
of  the  goods.    The  bill  of  lading  is  the  universal  mercantile 
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symbol  of  the  right  of  poBseesioii  of  merchandise,  and  possession 
of  it  is,  for  many  purposes,  equivalent  to  an  actual  possession 
of  the  goods  which  it  covers.  {Gardner  v.  Eowland,  2  Pick. 
599;  1  Smith's  Leading  Cases.) 

Ideating  the  case  as  one  of  absolute  rescission,  the  attach- 
ment would  be  utterly  ineffectual.  Begarding  it  as  a  case  of 
stoppage  in  transitu,  the  attachment  would  reach  the  residuary 
interest  of  Cutter  &  Co.  in  the  goods,,  after  paying  the  purchase 
money  and  stipulated  charges  to  Jones  out  of  the  proceeds. 

Mr.  Justice  Hetdehfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Tebby  concurred. 

[519]  ^The  transfer  of  the  bill  of  lading  to  Low,  constituted 
the  latter  the  agent  of  Jones,  and  Uiis  act  being  for  the 
benefit  of  Jones,  hia  assent  must  be  presumed. 

The  transfer  was,  therefore,  equivalent  to  a  ijB-delivery  of  the 
goods  to  the  vendor,  and  to  a  rescission  of  the 'contract  of  pur- 
chase before  the  goods  had  reached  the  hands  of  the  vendees. 
It  rendered  a  stoppage  in  tratisUu  unnecessary,  and  indeed  took 
away  that  right,  for  tibere  was  a  rescission  before  there  could  be 
a  stoppage.  The  fact  that  the  language  of  the  transfer  implied 
the  right  on  the  part  of  Low  to  sell  the  goods,  can  have  no  in- 
fluence, for  if  he  sold  it  would  be  as  agent  of  Jones. 

Judgment  affirmed. 


HOLLIDAY  V.  WEST. 

CoNTBACT,  TiHS  HOT  07  Ebbekce  OF. — ^At  the  civil  law,  a  mere  non-perform- 
ance within  a  stipulated  time  does  not,  ipso  facto,  annul  a  contract  un- 
less, indeed,  time  is  of  the  very  essence  of  the  contract. 

Where  the  grantor  of  defendant  obtained  an  Alcalde's  grant  to  a  town  lot  in 
1843,  and  was  put  into  possession  thereof  and  commenced  building 
thereon,  (his  grant  containing  the  usual  condition  of  buildisg  within 
one  year,)  and  was  compelled  to  suspend  the  erection  of  his  house,  and 
the  lot  remained  unoccupied  till  1840,  when  he  went  again  into  posses- 
sion and  built  a  house,  which  possession  was  maintained  till  the  bring- 
ing of  this  suit;  and  the  plaintuGT  's  grantor  obtained  a  grant  of  the  same 
lot  in  1847,  but  never  went  into  possession:  Heldy  That  there  was 
no  forfeiture  of  the  grant  of  defendant's  grantor  on  the  ground  of  non- 
performance within  the  time,  unless  something  else  was  done  to  pro- 
duce it. 

AjLOAiiDS  Gbants,  Adjustment  of. — And  where  the  grant  of  plaintiff's  grantor 
was  never  recorded,  and  it  appears  that  owing  to  mistakes  having 
occurred  in  the  granting  of  lots  (grants  having  in  some  instances  been 
made  to  two  persons  for  the  same  lot)  the  Alcalde,  about  six  months  after 
giving  the  grant  to  plaintiff's  grantor,  gave  notice  to  all  persona  to  ap- 

Sear  and  have  their  grants  adjusted,  which  notice  was  complied  with  by 
efendtmt's  grantor,  but  not  by  })laintiff'R  grantor,  the  former  being 
then  agRin  placed  in  possession;  it  seems  that  no  inference  arises  that 
the  granting  power  had  resumed  the  land,  as  by  a  foifeiture  of  defend- 
ant's grantor,  for  the  purpose  of  granting  the  lot  to  plaintiff 's  grantor. 
Idem. — The  only  conclusion  is  that  the  second  grant  was  made  by  mistake, 
and  that  the  second  grantee  was  perfectly  aware  of  the  inyalidity  of  his 
grant,  and  either  made  no  legitimate  effort  to  obtain  possession,  or  did 
so  and  failed. 
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Appeal  from  the  District  Ootirt  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  of  ejectment  for  a  lot  of  land  in  the  city 
of  San  Francisco,  being  part  of  fiftj-yara  lot  162.  Both  plaini- 
itb  and  defendants  clauned  title  to  the  lot  under  distinct  Alcalde 
grants.  That  of  plaintiffs'  grantor,  Pell,  was  made  in  1847,  and 
that  of  defendants'  grantor,  Bee,  in  1843.  It  was  contended, 
however,  on  the  part  of  the  plaintiff,  that  the  defendants'  grantor 
had  abandoned  and  forfeited  the  lot.  The  substance  of  the 
testimony  on  this  point  is  fully  set  forth  in  the  opinion  of  the 
Court. 

The  Court  below  gave  judgment  for  defendants.  Plaintiffs 
moved  for  a  new  trial,  which  was  overruled,  and  plaintiffs  ap- 
pealed. 

F,  M.  Haighii  'or  Appellants.  .  .  ^  ^ 

'*'Two  distinct  titles  were  given  in  evidence.  "  The  title  [620] 
of  the  plaintiffs  for  lot  162  covered  the  premises  in  ques- 
tion. The  grant  to  Bee  was  forfeited  when  the  second  grant 
was  made.  Under  the  law,  as  existing  at  the  period  of  these 
transactions,  a  failure  to  comply  with  conditions  subsequent, 
rendered  the  grant  i/>soyactovoid,»  and  no  ceremonies  were  neces- 
sary to  divest  the  estate.  If  any  evidence  of  intention  to  di- 
vest the  estate  was  necessaiy,  it  was  found  in  the  subsequent 
grant  to  Pell  and  putting  him  in  possession.  (Touchard  v. 
iviichard,  decided  in  this  Court,  July  Term,  1856;  EoUiman's 
Heirs  v.  Peebles,  1  Texas  R.  pp.  673,  701;  Clark's  Heirs  v.  Christ 
Church,  La.  B.  vol.  4,  p.  286;  to  the  same  point  La.  B.  vol.  8, 
p.  457;  Partida,  Moreau  &  Carlton,  vol.  2,  p.  745.)  At  com- 
mon law  I  find  no  cases  of  an  entry  on  a  vacant  posseesion. 
The  party  seeking  a  forfeiture  must  in  general,  in  some  way, 
evidence  that  intention,  and  as  a  general  rule  it  is  done  by  re- 
entry. A  re-entry,  however,  is  not  necessary,  or  any  other  act, 
where  the  party  claiming  the  forfeiture  is  already  in  possession. 
(5th  ]\Iass.  B.  p.  321.)  Where  there  is  no  possession,  the  land 
vacant  and  unoccupied,  there  is  no  necessity  of  an  entry  to  re- 
gain possession.     The  possession  follows  the  title. 

There  are  a  series  of  cases  in  Alabama  at  common  law,  set- 
tling this  principle.  In  estates  granted  by  Government  sub- 
ject to  forfeiture  upon  future  conditions;  in  the  event  of  their 
forfeiture  no  entry  or  other  act  is  necessaiy  in  order  to  divest 
the  estate  out  of  the  grantee.  (Kennedy  &  Moreland  v.  Heirs  of 
McCaHney,  4  Porter,  141;  OiU  v.  IhyJxyr,  8  Id.  182;  Trustees  of 
University  of  Alabama  v.  Winston,  5  Stewart  &  Porter,  17.) 

The  grants  made  in  pueblos  under  Mexican  or  Spanish  domin- 
ion, were  in  pursuance  of,  and  in  accordance  with,  governmental 
decrees  and  regulations;  especially  the  requirement  to  build 
within  k  year.    (BockweU  Spanish  Law,  p.  — .) 

The  whole  subject  of  colonization  was  regulated  by  laws. 
But  in  the  cases  cited  it  is  said  that  individuals  or  corporations 
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must  do  some  act  evincing  an  intention  to  forfeit.  The  Court 
Bay  entry,  or  some  other  act.  In  this  case  the  District  Judge 
did  not  deem  there  was  sufficient  evidence  of  intention. 

Lorenzo  Sawyer ^  for  Bespondents. 

Appellants  say  the  grant  to  Bee,  under  which  respondents' 
claim,  was  forfeited  for  breach  of  condition,  and  the  land  sub- 
jected to  be  granted  a  second  time.    Respondents  reply: 

1.  That  the  conditions  of  the  grant  are  conditions  subsequent. 
{United  States  v.  Arredondo,  6  Peters'  B.  74JS;  Vanderdice  v. 
Hanks,  3  Cal.  B.  40.)  . 

2.  '*  Conditions  subsequent  are  not  favored  in  law,  and  are 
strictly  construed,  because  they  tend  to  destroy  estates;  and  the 
rigorous  exaction  of  them  is  a  specious  summun  jus,  and  in 
many  cases  hardly  reconcilable  with  conscience.     A  Court  of 

Equity  will  never  lend  its  aid  to  divest  an  estate  for  the 
[521]    breach  of  a  condition  subsequent.    The  *cases  on  the 

contrary  are  full  of  discussions,  how  far  chancery  can 
relieve  against  subsequent  conditions."  (4  Kent's  Com.  12^ 
130.) 

3.  So  long  as  these  estates  (not  the  conditions)  upon  condi- 
tions subsequent,  remain  xmbroken,  they  remain  in  the  same 
situation  as  if  no  such  qualification  had  been  annexed.  The 
persons  who  have  an  estate  of  freehold,  subject  to  conditions, 
are  seized,  and  may  convey,  demise,  or  transmit  the  inherit- 
ance," etc.    (4  Kent,  125.) 

4.  A  condition  does  not  defeat  the  estate,  although  it  be 
broken,  until  entry  by  the  grantor  or  his  heir."    (4  Kent,  126.) 

''  There  must  be  an  actual  entry,  for  the  breach  of  the  condi- 
tion."   (Id.  127.) 

''  When  the  e^te  is  a  freehold,  the  breach  of  the  condition 
does  not  cause  the  cesser  of  the  estate,  without  an  entry  or 
claim  for  the  purpose."    (Id.  128.) 

There  must  be  a  formal  entry  upon  the  land  for  this  express 
purpose.    (1  HiUiard  on  Beal  Prop.  Sec.  36,  pp.  364,  384.) 

5.  At  common  law,  when  a  grant  is  made  oy  Government, 
upon  condition  subsequent,  the  Government  can  only  declare 
the  forfeiture,  and  require  seizin  by  matter  of  record.  There 
must  be  an  inquest  ol  office.  (Feoiie  v.  Brotmi,  1  Caines'  B. 
426.) 

So  in  regard  to  escheated  estates.  {Fair/ax  Dev.  v.  Hanter^s 
Lessees,  7  Cranch.  B.  622;  Alexander  v.  Grump,  1  Mulford,  134, 
141. 142, 149.) 

In  case  of  a  subsequent  grant,  the  prior  forfeiture  of  a  former 
errant  should  be  recited.  The  fact  that  a  subsequent  grant  has 
been  made,  and  a  patent  issued  by  the  proper  officers,  raises  no 
presumption  that  inquest  has  been  had  and  the  former  estate 
divested.  The  proceedings  must  be  i^own.  (Id.  142;  Thomp^ 
son  V.  Bright,  1  Gush-  428-9;  Jackscm  v.  SmiOi,  7  Wend.  367.) 

6.  The  Spanish  and  Mexican  law  is  in  this  respect  in  exact 
accoxdaiv^  with  tbe  common  law.    In  grants  by  the  Mexican 
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Ooyemment,  '*  the  want  ol  pezfonnance  (of  oonditioxis  subse- 
quent), could  only  be  taken  advantage  of  by  a  proceeding  insti* 
tutedby  Ooyemment  for  sp^ial  purposes."    (Viques  r.  V.  S. 
CommissiOTier  Thompson's  Opinion;   Hdnoock  t.    McKirday^   1\ 
Texas  B.) 

That  there  must  be  some  proceeding  under  the  Spanish  law 
in  the  nature  of  an  inquest  of  office  at  common  law,  to  re*  vest  in 
the  goyemment  lands  once  granted  upon  conditions  subsequent, 
clearly  appears  from  numerous  cases.  (Umied  Stales  y.  MUcheU, 
9  Peters'  R,  742.) 

The  Supreme  Court  recognize  and  act  upon  the  fact  that  the 
Mexican  authorities  never  revoked  a  grant  for  condition  broken. , 
(See  United  States  v.  Sel)bald,  10  Peters'  B.  821.) 

7.  There  must  not  only  be  a  judicial  proceeding  to  declare  a  i 
forfeiture,  but  the  proceeding  must  be  recited  in  the  petition 
for,  and  subsequent  grant.     (See  cases  cited  by  appellants^ 
counsel;  Bsirs  of  EoUinran  v.  PeMes^  1  Texas  B.  694,  and  fol- 1 
lowing  pages.) 

8.  But  it  is  said  this  is  not  a  grant  by  Oovemment,  and  these  j 
authorities  do  not  apply,  but  that  this  is  a  case  of  a  . 
grant  by  a  corpora-^tion  of  its  own  lands,  and  is  to  be    [522]  | 
governed  by  the  rules  applicaMe  to  giaats  by  private  indi- 
viduals.   We  have  seen  that  wherever  an  inquest  of  office  is 
necessaiy  on  behalf  of  Government,  an  actual  entry  must  be , 
made  by  an  individual. 

''  A  breach  of  condition,  annexed  to  a  freehold,  can  be  taken  I 
advantage  of  by  the  grantor,  only  by  means  of  an  entiy  upon . 
the  lands  for  this  express  purpose.  (1  Hilliard  on  Beal.  Prop. 
Sec.  36,  pp.  364,  366,  384;  Botoen  v.  Bowen,  18  Conn.  B.  535; 
see  in  particular  this  case.  Crass  et  al,  v.  Carson^  8  Blackf .  B. . 
138-9;  Ludlow  v.  N.  Y.  d  H,  IL  R.  E.  Co.,  12  Barb.  440;  Zin-. 
ooZn  Bank  v.  Drummond,  6  Mass.  B.  321.) 

9.  As  the  benefit  of  a  condition  can  be  reserved  only  to  the 
grantor  and  lessor,  and  his  heirs,  so  no  person  could  enter  for 
breach  of  an  express  condition  ad>  common  law,  except  parties 
and  privies  in  right  and  representation — ^that  is,  heirs,  execu-^ 
tors,  etc.,  of  individuals,  or  the  successors  of  corporations. 
NeiUier  privies  nor  assignees  in  law,  as  the  lord  by  escheat,  nor 
privies  in  estate,  as  remaindermen  and  reversioners,  had  a  right 
of  entry.  (1  Hilliard  Beal  Prop.  Sec.  42,  pp.  366,  386,  and 
Sec.  46.  p.  887;  4  Kent,  127;  Nicott  v.  jV;  Ydf  K  B.  B.  Co.,^ 
12  Barb.  462;  Cross  v.  Corsoti,  8  Black.  138.) 

10.  A  re-entry  for  condition  broken  will  not  be  presumed 
from  a  second  grant  by  the  grantor  or  his  heirs,  nor  from  lapse 
of  time,  even  when  supported  by  possession  under  the  second 
grant  A  re^ntiy  must  be  shown.  {Oarrei  v.  ScanUm,  3 
Denio,  335;  Andmm  y.  Beck,  15  How.  U.  a  Ct.  B.  328-9.) 
See  also,  authorities  above  cited  to  show  that  grants  or  patents 
by  Gk>vemment  are  not  evidence  of  a  forfeiture  having  been 
perfected  by  an  inquest  or  otherwise. 

11.  At  the  date  of  the  grant  to  Pell,  there  had  been  no  entry 
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for  breach  of  the  condition  in  the  grant  to  Bee,  and  the  estate 
of  Bee  was  still  unbroken. 

No  authority  is  shown  in  the  Alcalde  to  enter  for  breach  of 
condition.  In  this  he  acted  not  as  a  public  officer,  but  as  an 
agent  of  the  corporation  in  regard  to  its  property,  in  relation  to 
the  rights  which  pertain  to  the  corporation  in  its  private  and 
not  public  capacity.  His  authority  must  be  shown.  Authority 
to  grant  does  not  necessarily  include  authority  to  revoke. 
{Thome  v.  San  Francisco,  4  Cal.  146.) 

Hall  McAllister,  for  Bespondents. 

1.  This  case  is  entirely  distinguishable  from  that  of  Ibuchard 
db  Sullivan  t.  Ibuchard,  decided  at  the  July  Term,  1855,  of  this 
Court. 

In  the  Touchard  case,  Johnson,  the  ori^nal  grantee  under 
whom  plaintiffs  claimed,  ''did  not,  withm  a  year  after  his 
grant,  or  up  to  the  time  of  Linn's  grant  (Linn  being  the  origi- 
nal grantee  under  whom  defendant  claimed),  or  at  any  other 
lime,  improve  or  take  actual  possession  of  the  lot  granted." 

Johnson  also  distinctly  admitted  to  several  witnesses  that  he 
had  abandoned  and  forfeited  his  grant. 

There  was  much  evidence  also  in  the  Touchard  case 
[523]    tending  to  ^establish  the  existence  of  a  ''  usual  custom," 
as  to  tiie  mode  of  forfeiting  grants,  the  subsequent  con- 
ditions of  which  had  not  been  performed,  and  also  to  show  that 
the  custom  in  question  had  been  complied  with  in  that  case. 

No  such  proof  exists  in  the  present  action. 

If  a  particular  custom  exists,  and  a  party  desires  the  benefit  of 
it,  he  must  put  it  in  proof,  make  it  a  part  of  his  case,  otherwise 
it  is  entirely  outside  of  it. 

It  is  like  a  foreign  law,  unrecognized  by  the  Court  until 
proven. 

Bespondents  do  not  seek  to  impugn  the  decision  of  this  Court 
in  Touchard's  case;  that  has  now  become  a  rule  of  property, 
and  should  not  be  disturbed,  but  they  do  contend  that  that  de-^ 
cision  is  inapplicable  here. 

The  question  of  denouncement  was  also  the  point  of  the 
decision  of  this  Court,  as  is  manifest  from  the  opinion  rendered. 

Denouncement  and  re-entry  are  entirely  dissimilar;  the  for- 
mer is  a  judicial,  or  at  least  a  quasi  judicial  proceeding;  while 
the  latter  is  the  simple  act  of  the  grantor,  imaccompanied  by 
any  declaration  before  a  judge  or  magistrate,  or  other  proceed- 
ing whatsoever. 

The  Touchard  decision  is  clearly  and  only  to  the  point,  that 
the  Pueblo  of  San  Francisco  was  a  municipal  corporation  with 
the  same  powers  of  granting  lands,  and  of  resuming  ownership 
thereof  for  breach  of  con<£tions  subsequent,  as  a  private  na^ 
ural  person* 

We  admit  this  doctrine  in  its  full  force;  we  only  ask  on  the 
part  of  respondents  that  the  pueblo  may  be  held  to  the  same 
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mode,  maimer^  and  rule,  of  resmning  ownership,  as  that  which 
prevails  in  the  case  of  private  individuals. 

That  the  conditions  of  the  grant  under  which  we  claim  title 
are  subsequent,  is  too  plain  for  argument. 

n.  How  must  the  non-performance  of  conditions  subsequent 
be  taken  advantage  of? 

By  an  emphatic  entiy  upon  the  land  for  this  express  purpose. 
(1  Hilliard  Real  Property,  384,  Sec.  36.) 

The  intent  of  producing  the  forfeiture  is  a  necessary  element 
of  the  entry;  without  it  there  is  no  effectual  entry. 

An  entry  and  demand  of  possession  simply,  is  insufficient;  it 
must  be  stated  to  be  for  breach  of  condition,  or  for  the  purpose 
of  defeating  the  prior  estate.  Bowen  v.  Bowen  (18  Conn.  535), 
is  express  upon  this  point. 

This  ent^  is  a  thing  of  substance,  and  up  to  the  point  of 
time  the  entiy  is  made,  the  title,  with  all  the  attributes  of  own- 
ership, remams  completely  vested  in  the  grantee  of  the  prior 
estate. 

The  entry  must  be  animo  clamandL 

Neither  can  the  entry  be  a  silent  one,  though  the  intent  to 
forfeit  exist;  the  expression  of  that  intent  must  accompany  the 
physical  act  of  entry.  It  must  not  remain  locked  in  the  breast  of 
the  grantor.    (1  Hilliard  Real  Property,  p.  83,  ch.  2,  21.) 

^Respondents  contend  that  whether  the  land  be  vacant    [524] 
or  occupied,  in  no  way  affects  the  question  of  re-entry  by 
the  grantor. 

^'  Kntry  is  an  act  in  pais,  which  in  point  of  notoriety  is  equal, 
and  analogous  to,  the  ancient  feudal  investiture  which  always 
took  place  in  the  presence  of  the  other  Tassals,  the  feudal  peers 
of  the  grantee;  its  object,  therefore,  in  case  of  a  condition 
broken,  is  to  give  notice  of  the  resumption  of  seizin  not  to  the 
grantee,  but  to  the  pares  or  freeholders  of  the  county."  (Justice 
Gibson,  Hamilton  v.  EUioU,  5  Serg.  &  Rawle,  386;  Wulard  v. 
Henry,  2  New  Hamp.  122.) 

III.  Who  can  take  advantage  of  the  breach  of  a  condition 
subsequent? 

Privies  in  estate,  grantees,  assignees,  and  the  like,  have  no 
right  of  re-entry.  The  right  is  personal  to  the  grantor.  (Nicoll 
V.  N.  Y.  &  E,  B,  B.  Co.,  12  Barb.  S.  Court  Rep.  462,  and  Cross 
V.  Carson,  8  Blackford,  138. > 

In  addition  to  these  views,  I  would  suggest,  that  according 
to  the  Mexican  law,  though  the  Alcalde,  or  juez  de  paz  made  the 
grant,  that  the  judicial  possession  was  delivered  by  the  sindico, 
the  collector  of  the  municipal  fees,  and  that  possesion  was  not 
given  until  these  fees  were  paid.  It  would  seem  to  follow  log- 
ically that  the  officer  who  gave  seizin  originally,  was  the  proper 
representative  to  re-enter. 

That  officer  was  the  sindico. 

lY.  There  was  no  such  entry  in  this  case  as  would  defeat  the 
prior  estate. 

The  entry  cannot  be  made  for  one  purpose,  and  afterwards  be 
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used,  and  adyantage  taken  of  it,  for  an  entirely  different  one. 

No  declaration  of  the  intent  accompanied  the  act  of  entry, 
but  as  matter  of  fact  there  was  no  intent  on  the  part  of  the 
grantor,  or  of  the  Alcalde,  to  produce  a  forfeiture. 

Y.  It  is  argued  by  appellant's  counsel  that  this  necessity  of 
re-entry  to  effect  forfeiture  of  estate  for  non-performance  of  con- 
ditions subsequent,  did  not  exist  under  the  Mexican  system. 

That  there  was  nothing  in  the  Mexican  legal  system  known  by 
the  common  law  name  of  ''livery  of  seizin,"  is  true,  but  that 
there  was  something  in  that  system  under  a  different  name, 
identical  with  it,  is  equally  true. 

The  juridical  possession,  which  was  the  invariable  accompani- 
ment of  a  grant,  whether  it  came  from  the  general  government, 
or  the  municipality,  or  pueblo,  was  a  substantial  livery  of  seizin. 

Now,  upon  general  principles,  common  alike  to  all  systems 
of  law,  the  same  solemnity  which  accompanies  the  vesting  of 
an  estate,  must  attend  its  forfeiture  and  devesting. 

Nihil  tarn  conveniens  eat  naturali  cequilali  quam  unumquodqi('i 
disaolvi  eo  ligamine  quo  ligatum  esl,  (Broom's  Legal  Maxims, 
C81.) 

VI.  Suppose  no  formal  re-entiy  necessary;  suppose  nothing 

in  the  nature  of  juridical  possession  requisite  to  devest  the  title; 

certainly  there  must  be  an  intention  on  the  part  of  the 

[525]    grantor  to  forfeit,  before  the  ^estate  can  be   defeated. 

(Oarreli  v.  Scouten,  3  Denio,  334;  Anderson  v.  Bock,  15 

How.  S.  Ct.  R.  328;  OasknU  v.  Trainer,  3  Cal.  R.  329.) 

YII.  If  the  presumption  contended  for  by  appellants  arises 
from  the  second  grant  to  Pell,  such  presumption  is  repelled 
and  overborne  by  the  other  facts  and  circumstances  of  this  case. 

Several  important  facts  appear.  That  grants  had  been  made 
by  mistake  by  the  American  alcalde.  That  these  mistakes  had 
arisen  in  consequence  of  a  new  survey  of  the  town.  That  as 
soon  as  Hyde  gave  the  notice  above  mentioned,  Henry  Bee, 
under  whom  respondents  claim,  presented  his  grant  and  asserted 
his  rights. 

Mr.  Justice  H&TDEN7ELDT  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Terbt  concurred. 

The  appellants  cite  and  rely  upon  the  case  of  Tbuckard  v. 
Touchard  (5  Cal.  306),  as  being  conclusive  of  this.  In  that  case 
a  subsequent  grant  of  a  lot  by  a  municipal  corporation  was  held 
valid  against  an  older  grant,  on  the  ground  of  the  non-perform- 
ance of  the  conditions  by  the  elder  grantee.  The  only  question 
made  there  in  favor  of  the  first  grant  was  that  the  Mexican  law, 
which  then  prevailed,  required  tiie  proceeding  of  denouncement 
before  there  could  be  a  legal  forfeiture  of  the  grant.  But  we 
held  that  that  proceeding  only  applied  to  grants  made  by  Gpov- 
emment,  and  was  totally  inapplicable  to  the  contracts  of  private 
individuals.  A  denouncement  was  never  made  by  the  grantor, 
but  always  by  sopie  person  who  desired  to  obtain  the  land  for 
himself. 
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In  that  oaee  it  was  also  shown  in  evidence,  that  it  waa  the 
eustom  upon  the  part  of  the  authorities  of  the  pueblo,  to  re- 
grant  lots  when  the  first  grantee  had  failed  to  occupy,  or  other- 
wise comply  with  the  conditions  of  the  grant  without  resorting 
to  any  other  step  whatsoever,  to  indicate  a  forfeiture,  or  a  de- 
termination on  me  part  of  the  grantor  to  resume  the  ownership. 
And  thore  was  also  given  in  evidence  an  admission,  on  the  part 
of  the  first  grantee,  that  he  had  forfeited  the  lot;  and  that  de- 
cision might  well  have  been  placed  on  the  ground  of  abandon- 
ment. 

The  case  before  us  shows  no  sudh  state  of  facts;  but  now  the 
respondents  insist,  and  sa  it  was  held  by  the  District  Court, 
that  in  order  to  invalidate  the  first  grant,  there  must  have  been 
a  re-€^txy  by  the  grantor,  or  some  other  notorious  act,  in  order 
to  show  the  intention  by  the  grantor,  to  forfeit  the  grant,  and 
reRume  the  estate  upon  the  ground  of  the  non-performance  of 
the  conditions,  and  that  the  subsequent  grant  is  no  proof  of 
such  intention. 

This  position  would  be  unassailable  if  we  were  at  liberty  to 
apply  the  principles  of  the  common  law  to  this  case,  but  the 
facts  all  arose  before  the  adoption  of  the  common  law,  and  must 
be  governed  by  the  rules  of  the  civH  law. 

We  have  said  before  that  the  Mexican  civil  law  having  been 
the  law  of  this  State  at  the  time  of  the  adoption  of  the  Consti- 
tution, we  are  bound  judicially  io  know  it,  and  however 
indisputable  is  that  legal  "^^maxim,  yet  it  is  sometimes    [526] 
very  difiicult  to  make  a  practical  application  of   this 
knowledge. 

The  civil  law,  as  a  system,  is  so  variant  from  the  common 
law,  and  having  its  manifest  influence  upon  the  forms  and  modes- 
of  making  contracts,  makes  it  often  difficult  to  discover  a  rule 
which  is  at  all  cognate  to  a  well  understood  one  of  the  common 
law.  And,  therefore,  we  discover  no  rule  whatever  at  the  civil 
law,  answering  to  the  common  law  doctrine  of  re-entry  to  pro- 
duce a  forfeiture.  It  does  not  foUow,  however,  that  that  system 
was  destitute  of  principles  which,  to  an  equal  extent  wera 
potent  to  secure  and  enforce  the  rights  of  litigants  in  like  cases. 
And  so  we  find  that  instead  of  an  unbending  rule  which  disre- 
gards materia}  clashing  circumstances,  each  case  was  deter- 
mined according  to  its  own  facts,  by  those  principles  which 
every  system  would  admit  to  be  the  immutable  laws  of  right 
and  wrong. 

In  reflecting  that  those  laws  were  to  be  applied  in  view  of  the 
facts  in  every  case,  according  to  the  various  moral  instincts  and 
powers  of  perception  of  different  judges,  it  may  well  be  disputed, 
when  placed  in  apposition  with  the  symmetiy  and  certainty  of 
the  common  law,  which  system  is  capable  of  conferring  the 
most  solid  advantages  and  lasting  benefits  to  society.  Not  to 
digress  further  into  the  region  of  legal  dialectics,  I  propose  now 
to  consider  the  facts  of  the  case  .before  us,  and  according  to 
those  facts  to  determine  the  right. 
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The  plaintiffs  claim  title  from  one  Pell,  who,  in  January, 
1847,  obtained  a  grant  from  the  city  authorities  to  the  lot  in 
question,  upon  the  usual  condition,  that  he  should,  within  one 
year,  build  a  house  upon  it.  Pell  never  took  possession  of  the 
lot,  although  it  was  unoccupied  until  1849,  when  the  grantors 
of  the  defendent  went  into  possession  and  built  a  house.  Then 
Pell  attempted  to  get  possession  by  suit,  but  was  unable  to  do 
so.  In  his  petition  to  the  Alcalde  for  the  grant,  he  represented 
the  lot  as  vacant.  No  further  attempt  was  made  by  him  to  get 
possession,  and  in  1854,  nearly  eight  years  after  his  grant, 
when  the  value  of  the  lot  had  reached  the  sum  of  thirty  thou- 
sand dollars,  he  sold  to  the  plaintifb  for  the  sum  of  fifteen  hun- 
dred dollars. 

The  defendants  claim  through  several  mesne  conveyances 
from  one  Bee.  The  latter  applied  for  and  obtained  his  grant  in 
1843,  with  the  usual  condition  of  building  a  house  within  a  year. 
Possession  was  delivered  him  with  all  the  formalities  which  the 
law  required,  and  he  soon  afterwards  commenced  building  on 
it,  constructed  an  adobe  foimdation  for  his  house,  and  had 
lumber  placed  upon  the  lot.  The  breaking  out  of  a  revolution 
checked  his  progress  in  building,  and  he  did  not  afterwards  re- 
sume it.  He  resided  at  San  Jo86  up  to  the  time  he  sold  the  lot; 
but  he  continuously  claimed  it,  had  an  agent  to  see  to  it  for 
him,  visited  it  usually  when  he  came  to  Siai  Francisco,  and  it 
was  commonly  known  as  his,  and  called  Bee's  lot.  He  testified 
that  he  could  obtain  no  grant  to  any  other  lot  on  account  of  his 
ownership  of  the  one  in  question.  In  1849  he  sold  it  to  parties 
through  whom  the  defendants  claim,  who  immediately  went 
into  actual  possession,  which  has  been  held  ever  since  uninter- 
ruptedly by  them  and  their  grantees. 
[527]  *It  appears,  further,  that  Pell's  deed  was  never  re- 
corded, and  has  been  lost.  That  in  1847,  the  Alcalde, 
ascertaining  that  mistakes  had  been  made  in  granting  the  same 
lots  to  more  than  one  person,  arising  from  the  re-survey  of  the 
city  and  the  numbering  of  the  lots,  gave  notice  to  all  those  who 
held  grants  which  had  issued  before  the  re-survey,  to  appear 
before  him  and  have  their  grants  adjusted,  offering  to  those  who 
had  grants  of  lots  which  had  been  before  granted,  to  take  other 
lots  in  their  places.  This  was  only  about  six  months  after  the 
grant  to  Pell.  He  neglected  to  take  any  action  under  this  no- 
tice, but  Bee  went  forward  and  presented  his  deed,  and  the 
Alcalde  ordered  the  syndic  to  put  him  again  in  possession,^ 
which  was  done. 

The  grant  to  Bee,  then,  was  the  elder  grant,  and  must  have 
the  right,  unless  it  has  been  legally  deprived  of  it.  This  might 
occur  in  two  ways,  by  abandonment  or  by  forfeiture.  There  is 
no  attempt  to  insist  upon  the  former;  all  the  facts  show  a  con- 
tinuous claim  of  property  and  a  continuous  care  and  interest 
in  it. 

But  it  is  urged  that  he  had  forfeited  his  right  by  failing  to 
comply  with  tiie  condition  named  in  the  grant,  requiring  him  to 
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build  a  hoose  within  a  year;  and  that  the  grantor  had,  there* 
fore,  taken  advantage  of  the  condition  broken,  and  for  tiiat  rea- 
son had  made  a  new  grant  to  another,  and  by  making  the  latter 
grant  had  evinced  the  design  of  enforcing  the  forfeiture. 

Now,  by  the  rules  of  the  civil  law,  the  mere  non-performance 
alone,  within  the  stipulated  time,  does  not  annul  a  contract, 
ipso/acto,  unless,  indeed,  the  time  is  of  the  very  nature  and 
essence  of  the  contract.  Domat  says:  "  In  all  covenants,  in 
which  one  of  the  contractors  is  obliged  to  do  or  give  a  thing,  or 
to  accomplish  in  any  other  manner  that  which  is  agreed  on;  and 
especiaUy  in  those  in  which  the  non-performance  is  to  be  at- 
tended with  a  dissolution  of  the  contract,  or  with  some  other 
penalty;  it  is  equitable,  and  for  the  public  interest,  that  the 
covenant  be  not  immediately  dissolved,  nor  the  penalties  in- 
curred for  every  sort  of  non-performance  indifferently.  Thus, 
for  example,  if  the  buyer  does  not  pay  the  price  at  the  time 
appointed,  Uxe  sale  shall  not  be  instantly  annulled,  even  although 
it  had  been  so  agreed  on;  but  a  certain  time  is  allowed  to  the 
buyer  to  pay  the  price  before  the  sale  be  made  void.  And  in 
the  other  cases  of  backwardness,  whether  of  payment  or  delivery 
of  anything,  the  judge  ought,  in  prudence,  to  grant  such  delays 
as  may  be  reasonable,  according  to  circumstances."  (Domat,. 
Tit.  1,  Sec.  3,  Art.  15.) 

In  Tit.  1,  Sec.  4,  Art.  19,  he  says  further:  **  Clauses  of  nullity 
and  penal  clauses  are  not  always  executed  to  the  rigor;  and 
covenants  are  not  dissolved  nor  penalties  incurred  in  the  very 
moment  which  the  contract  bears,  even  although  it  should  be 
agreed  on  that  the  contract  should  be  void  by  the  bare  deed, 
and  without  any  ministerial  act  of  justice."  (See,  also.  Tit.  1, 
Sec.  4,  Art.  16.)  ' 

From  these  authorities,  it  is  very  evident  that  there  was  no 
forfeiture  of  Bee's  grant  on  the  ground  of  non-perform- 
ance within  the  time,  ^unless  something  else  was  done    [528] 
to  produce  it.    Now,  if  the  grantor  of  an  estate,  upon 
condition  subsequent,  does  not  complain  of  a  breach,  it  does' 
not  lie  in  the  mouth  of  any  one  else  to  do  so.    Therefore,  in 
this  case,  it  is  necessary  to  examine  the  conduct  of  the  grantor, 
for  the  purpose  of  ascertaining  if  it  designed  to  avail  itself  of 
the  non-performance,  and  assert  its  legal  advantage  arising 
therefrom. 

To  show  this,  the  simple  fact  of  a  grant  to  another  is  relied 
on.  But  what  are  the  accompanying  circumstances?  The  Al- 
calde who  made  the  second  grant  was  a  stranger,  had  been  in 
the  country  but  a  short  time,  but  recently  had  gone  into  the 
office  which  made  him  the  representative  of  the  city,  and  the 
petition  sent  to  him  described  the  land  as  vacant. 

Now,  instead  of  these  facts  showing  any  intention  to  forfeit 
the  former  grant,  or  to  complain  of  the  former  grantee,  it 
merely  discloses  a  total  want  of  knowledge  on  the  subject,  a 
total  Ignorance  of  the  fact  that  the  lot  had  been  already  granted, 
and  a  consequent  mistake  in  granting  it  again.   .Put,  if  this 
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were  not  enough,  what  ooctirred  six  months  subsequent  to  it 
places  it  beyond  any  doubt  whateTer.  The  then  acting  Alcalde 
disGOYered  that  mistakes  of  this  kind  had  been  made.  Itepresent- 
ing  the  pueblo,  he  gave  notice  to  all  who  had  deeds  prior  to  the 
new  survey  of  the  city,  io  come  in  and  have  these  mistakes  cor- 
rected. Aud,  as  if  to  add  more  weight  to  this  distinct  admis- 
sion, the  first  grantee  went  through  the  formula  of  being  once 
more  put  in  possession  by  the  regular  officer  of  the  law. 

Under  this  view  of  the  case,  I  can  come  to  no  other  conclusion 
than  ikei  the  grantor  made  the  second  grant  by  mistake — ^that 
it  never  complained  of  the  first  grantee's  non-x>crformance  of 
conditions,  nor  ever  designed  to  avail  itself  of  any  advantage 
therefrom;  that  the  second  grantee  was  perfectly  aware  of  the 
invalidity  of  his  grant,  and  either  did  not  make  any  legitimate 
effort  to  recover  possession,  or  if  he  did,  and  failed  in  doing  so, 
the  subject  is  res  adjudioata,  and  he  would  be  barred  on  that 
ground. 

Judgment  affirmed. 


JAMES  V.  THE  OITT  OF  SAN  FEANOISCO. 

Municipaij  Cobpobations. — Bepazbs  07  Stbsetb.— The  obligation  of  a  mu- 
nicipal corporation  to  keep  the  streets  in  repair,  is  necessarily  sns- 
I>8nded  while  they  are  actually  undergoing  such  alterations  as,  fur  the 
time,  made  them  dangerous. 

s  Idbsc. — ^NoT  BssPONSZBLE  POB  Acis  01*  ConTBACTOB.-^When  the  law  com- 
pels the  corporation  to  giye  out  a  contract  for  grading  a  street  to  the 
lowest  bidder,  it  takes  away  from  the  corporation  the  responsibility 
arising  from  the  acts  of  the  person  taking  the  contract. 

Idku. — It  follows  that  where' a  party  was  injured  by  falliDg  at  night  into  an 
excavation  made  in  grading  the  street  of  a  city  under  such  a  contract, 
owing  to  the  failure  to  pat  lights  or  guards  about  the  place,  the  con- 
tractor, and  not  the  city,  is  liable. 

AnPEAL  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  brought  against  the  city  of  San 
[529]    Francisco,  for  ^damages  for  injuries  sustained  by  plaintiff 
in  falling  into  the  excavation  caused  by  grading  Clay 
street,  near  Powell,  in  the  city  of  San  Francisco. 

The  plaintiff  alleged  the  serious  injuiy  sustained  by  him  by 
falling  into  the  excaration  made  in  grading  the  street,  and  that 
the  accident  occurred  on  a  dark  night,  there  being  no  light  nor 
railing  placed  on  the  spot  to  prevent  foot  passengers  from  fall- 
ing into  the  chasm  made  in  the  street,  which  was  about  twenty 
feet  deep.  The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  show  any  cause  of  action  against  the  de- 
fendant. The  demurrer  being  overruled  by  the  Court  below, 
defendant  answered. 

On  trial  plaintiff  established  the  allegations  of  his  complaint, 
and  defendant  proved  that  the  contract  to  grade  the  street  in 

X.    cited  CHaU  r.  Saeramento,  Osl.  Sap.  Ct.  April  T.  1874,  not  reported. 
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question  was  giyen  to  the  lowest  bidder,  as  required  by  law,  and 
that  the  accident  to  plaintiff  occurred  during  me  progress  of  the 

I  work. 

Judgment  was  rendered  in  the  Court  below  for  $5,000  against 

'  defendant,  who  moved  for  a  new  trial,  which  was  overruled,  and 

I  defendant  appealed. 

Wm,  Duer,  for  Appellant. 

1.  To  render  a  municipal  corporation  liable  for  a  non-feas- 
ance, it  is  requisite  that  a  duty  should  be  imposed  upon  it  by 
law.  {Handy  v.  The  Mayor  of  Lyme  Begis,  5  Bing.  91;  Hicock  v. 
Trustees  of  FlaUsburg^  15  Barb.  434,  and  authorities  there  cited; 
and  see  dissenting  opinion  of  Sandford,  5  Sand,  S.  G.  E.  297;  3 

,La.  Ann.  Bep.  646,  per  Eastes,  C,  J.) 

2.  The  charter  of  the  City  of  San  Francisco  confers  upon  the 
Common  Council  a  discretionary  legislative  power,  to  open  and 
improve  streets,  but  imposes  upon  tiiem  no  duty  to  do  so.  (See 
Act  to  reincorporate  Sail  Francisco,  Art.  3,  Sec.  13;  Art.  1,  oec. 

.1;  Art.  2,  Sec.  4;  Art.  3,  Sec.  3;  Art.  3,  Sec.  12;  Art.  6,  Sec.  2.) 

3.  If  an  obligation  or  duty  be  imposed,  yet  the  city  is  not 
liable  to  a  private  civil  action  at  the  suit  of  an  individual.  (2 
Hill  S.  C.  B.  371;  3  Peters,  409;  «ee  opinion  of  Sandford,  5  Sand. 
S.  C.  B.  319;  2d.  322.) 

4.  The  obligation  of  the  city  to  keep  the  streets  in  repair  is 
necessarily  suspended  while  they  ore  undeigoing  repairs  and 
alterations  of  a  character  which  render  them,  for  the  time  being, 
dangerous  and  impassable,  and  this  applies  as  well  to  the  side- 
.  walks. 

5.  The  fault,  if  anywhere,  was  in  the  contractors,  and  the  city 
is  not  liable  for  their  negligence.  (Blake  v.  Ferris^  1  Selden,  p. 
48;  Bach  v.  The  Mayor,  etc.,  4  Seld.  222;  Edly  v.  The  Mayor,  etc., 
.1  Kem^,  432.) 

Manchester  db  Hodges,  for  Bee^ondent% 

The  city  is  not  cUg«d  with  any  misuser  or  non-nser  of  ite 
*' legislative  power,"  neither  does  the  opening  or  not  opening, 
the  improvement  or  non-improvement  of  streets,  in  any  manner 
enter  into  the  gravamen  of  the  plaintiff's  action.  The 
legislative  power  of  the  city  was  exhausted  *by  passing  [530] 
an  ordinance  that  Clay  street  should  be  opened  as  a 
public  thoroughfare;  its  executive  power  was  exhausted  in  open- 
ing the  street  under  the  ordinance.  All  that  remained  for  the 
city  to  do  thereafter,  was  to  perform  the  purely  ministerial  duty 
of  keeping  in  repair  the  thoroughfare  it  had  created. 

The  existeQce  of  this  duty  is  deduced  from  the  fact  that  the 
charter  (Comp.  Laws,  p.  948,  Sec.  13),  confers  upon  the  city 
power  to  keep  the  streets  in  repair.  That  power  is  not  a  pre- 
rogative but  a  trust;  duty  is  its  correlative  term.  That  duty, 
however  it  may  be  owing  to  the  public,  is  also  due  to  the  indi- 
vidual citizen,  and  if  he  sustain  special  damages  from  a  neglect 
of  it,  he  may  have  his  action  to  recover  such  damages. 
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This  piinciple  is  established  by  the  leading  cases.    {Eenly  v. ' 
The  Mayor  o/LyTne  Begis,  15  Com.  Law,  486;  Mayor  of  U.  Y,  v. 
Farzee,  3  Hill,  612  (615  a);  People  v.  CUy  of  Albany,  11  Wend. 
539;  Hu/Json  ▼.  The  City  of  K  F.,  6  Sand.  289;  Bochest&r  While 
Lead  Co.  v.  City  of  Rochesler,  3  Comst.  463.) 

However  the  general  obligation  may  have  been  qualified  by 
reason  of  the  grading,  it  still  remained  true  that  the  city  was 
bound  to  make  use  of  reasonable  and  proper  precautions  to 
secure  the  citizens  against  the  dangers  to  which  they  were  ex- 
posed by  the  condition  of  the  streets  while  so  under  repair. 
(See  WUlard  v.  Nevobury,  22  Vt.  458;  Carrier  v.  Lawdl,  16  Pick. 
170.) 

Mr.  Justice  Terbt  deliyered  the  opinion  of  the  Court.    Mr. ' 
Chief  Justice  Mubbat  concurred. 

The  obligation  of  a  municipal  corporation  to  keep  the  streets 
in  repair  is  necessarily  suspended  while  they  are  actually  under- 
going such  alterations  as,  for  the  time,  render  them  impassable 
or  dangerous. 

At  the  time  of  the  injury  complained  of,  the  street  was  being 
graded  by  one  Babcock,  under  a  contract  with  defendant,  and 
the  character  of  the  work  necessarily  rendered  said  street  unfit 
for  a  public  thoroughfare,  and  this  fact  was  a  matter  of  general 
notoriety. 

It  is  said  that  the  contract  of  Babcock  only  related  to  the 
carriage  way  of  the  street,  extending  from  one  sidewalk  to  the 
other,  and  that  the  obligation  of  the  city  to  keep  the  sidewalk  in 
repair  was  not  suspended  because  repairs  or  alterations  were 
being  made  in  the  carriage  way. 

The  Common  Coimcil,  by  ordinance,  required  the  owners  of 
property  along  the  line  of  improvement,  to  grade  the  sidewalks, 
and  the  alteration  of  the  whole  street  was  progressing  at  the 
same  time.  The  defendant  had  no  control  over  the  workmen 
employed,  and,  as  the  law  requires  all  such  contracts  to  be  given 
out  to  the  lowest  bidder,  could  not  even  select  the  contractor. 

It  is  a  well  settled  rule  that  ''whenever  a  perepn  is  absolutely 
compellable,  by  law,  to  employ  a  particular  individual  in  a  given 
matter,  the  law  which  compels  him  to  employ  that  individual, 
takes  away  his  responsibility  arising  from  the  acts  of  that  in- 
dividual. (Story  on  Agency,  Sec.  456.) 
[531]  ^For  any  injuries,  arising  from  negligence  in  the  man- 
ner of  conducting  the  work,  we  are  of  opinion  that  the 
liability  rests  upon  the  contractors^  and  not  upon  the  city. 
{Reedy  v.  London  and  N.  W.  BaUway^  4  Welsby  H«  and  G.  £z«. 
chequer,  244.) 

Judgment  reversed. 
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PHELAN  V.   THE  COUNTY  OF  SAN  FRANCISCO.* 

"^  CoUBT  OF  Sesstons,  LixiTAnox  07  FowBBS  OF. — ^The  law  conferring  other 
than  jadidal  functions  upon  the  Court  of  Sessions  was  unconstitutional 
and  void;  and  any  contract,  not  incident  to  their  judicial  functions, 
made  by  a  Court  of  Sessions,  under  its  provisions,  is  a  nullity. 

t  Contract,  Vai<iditt  of. — Such  a  contract  being  void,  could  not  be  made 
valid  by  subsequent  ratification  of  the  board  of  supervisors. 

'  Idku. — But,  conceding  that  the  purchase,  by  the  Court  of  Sessions,  of  a  lot 
of  land  for  a  Courthouse  was  not  void,  but  only  voidable,  the  subsequent 
action  of  the  board  of  supervisors  of  the  county,  in  taking  care  of  and 
preserving  the  property,  is  not  a  ratification  of  the  purchase  which  will 
bind  the  county. 

Idek.— To  charge  them,  it  should  be  shown  that  they  acted  with  a  full  knowl- 
edge of  the  facts. 

iSsTOPPKii  IN  Pais,  Who  mot  Bouhd  bt.—A  deliberative  body,  like  the  board 
of  supervisors,  cannot  be  bound  by  acts  in  pais;  the  best  and  only  evi- 
dence of  its  intentions  is  to  be  drawn  from  the  record  of  its  proceedings. 

Died,  When  Void. — Moreover,  such  a  deed  was  void  for  want  of  competent 
parties;  as,  at  the  time  of  the  sale,  there  was  no  person,  natural  or  arti- 
ficial, in  esse,  capable  of  taking  it. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintiff  filed  a  bill  in  equity  against  the  counbr  of  San 
Francisco,  to  enforce  a  specific  performance  of  the  following 
contract,  as  set  forth  in  the  bill.  The  Court  of  Sessions  of  San 
Francisco  county,  acting  under  the  provisions  of  the  Act  of 
April  11th,  1850,  purchased,  June  20th,  1850,  of  Edmund  Laffan, 
D.  W.  Coit  and  J.  W.  Morse,  a  certain  lot  of  land  on  the  west 
side  of  Brenham  Place,  in  the  city  of  San  Francisco,  for  a  county- 
building  site,  for  which  they  agreed  to  pay  the  sum  of  $60,000, 
payable  one-half  July  1,  1851,  and  the  balance  July  1, 1852, 
with  interest  at  the  rate  of  three  per  cent,  per  month,  payable 
semi-annually.  The  deed  for  the  lot  was  duly  executed  and 
recorded,  and  possession  of  the  lot  surrendered  to  the  county, 
the  Court  of  Sessions  taking  possession  thereof,  and  receiving, 
for  some  time,  the  rents  accrumg  therefrom.  The  Court  of  Ses- 
sions continued  to  transact  the  business  of  the  County,  and 
manage  and  control  its  affiurs  until  the  appointment  of  a  board 
of  supervisors  for  the  county,  under  the  Act  of  April  29, 1851, 
who  thereafter  assumed  and  continued  to  take  charge  of  the 
county  affairs.  Laffan,  Coit  and  Morse  received  from  the  Court 
of  Sessions,  upon  the  execution  of  the  deed,  evidences  of  the 
indebtedness  of  the  cotmty  to  them  for  the  agreed  price  of  the 
lot,  and  interest,  which  tiiey  presented  to  the  county  auditor, 
who  issued  to  them  therefor,  warrants  on  the  county  treasurer 
for  the  amount  of  principal,  drawing  interest  as  above  stated. 
These  warrants  were  presented  to  the  county  treasurer,  but  not 
paid — ^the  treasurer  endorsing  them  ''not  paid,  *for 
want  of  funds.''  Of  these  the  plaintiff  is  owner  and  [532] 
holder  of  warrants  for  the  sum  oi  five  thousand  dollard, 

*B6f erred  to  Mme  ctse,  0  Cml.  16. 

1.  Affirmed  nme  oaae,  20  OaI.  48;  OTemled  People  t.  Provinet,  S4  Cal.  S3T, 

2.  Commented  on  ArgenH  t.  San  FrcMcisco,  16  CM.  372. 
8.  Commented  on  Holland  t.  San  FrandteOf  7  Oal.  880. 
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with  interest  due  thereon  to  the  amount  of  eight  thousand  dol- 
lars. 

The  plaintiff  further  alleges  that  the  board  of  supervisors^ 
since  the  first  appointment  of  that  body,  has  constantly  retained 
possession  of  the  land  thus  conveyed  to  the  county,  except  so  far 
as  it  had  conveyed  it  to  bona  fide  purchasers,  witiiout  notice,  and 
has  never  offered  to  re-convey  the  same  to  the  grantors;  and  has 
thus  by  its  acts  recognized  and  ratified  the  sale  of  LaffEin,  Goit 
and  Morse  to  the  Court  of  Sessions,  for  the  county;  that  the 
warrants  thus  issued  were  in  the  market,  like  other  couniy  war- 
rants, and  that  when  the  plaintiff  purchased  his,  he  had  no  doubt 
of  their  validity;  and  purchased  them  upon  the  faith  of  the 
county  credit;  that  they  had  never  been  paid,  although  duly 
presented  and  payment  thereon  demanded.  He  therefore  prays 
that  he  may  have  judgment  against  the  counbr  for  the  amount 
called  for  by  his  warrants,  and  that  the  lana,  in  payment  of 
which  the  warrants  were  issued,  may  be  sold,  and  the  proceeds 
of  the  sale  be  appropriated  to  the  payment  of  his  judgment. 

The  defendant  demurred  to  the  complaint;  the  demurrer  was 
overruled,  and  the  defendant  failing  U)  answer,  judgment  and 
decree,  as  prayed  for  in  the  bill,  were  entered  inmvor  of  plaint- 
iff.   Defendant  appealed. 

E.  R.  Ckirpentier  and  F.  JUL  Eiaight,  for  Appellant. 

I.  The  warrants  sued  upon  are  separate  and  independent  of 
the  conveyance.  The  ratification  of  the  purchase,  if  it  could  be 
ratified}  did  not  extend  to  a  ratification  of  the  independent  con- 
tract to  pay  a  stipulated  price,  the  existence  of  wluch  does  not 
appear  to  have  ever  been  within  the  knowledge  of  the  county. 
It  IS  not  even  alleged  that  the  county  ever  ratified  the  contract 
to  pay,  or  that  the  acts,  from  whicn  its  ratification  of  the  con- 
veyance of  the  land  to  the  Court  of  Sessions  is  implied,  were 
performed  with  knowledge  of  the  outstanding  obligations  on 
which  this  suit  is  brought.  And  still  the  plaintiff  bases  his 
claim  to  recover,  upon  the  warrants,  and  not  upon  the  value  of 
the  property. 

n.  The  Court  of  Sessions  could  not  be  an  agent  de  /ado  of 
the  county. 

The  Constitution  of  the  State  of  California  prohibits  the 
Court  of  Sessions  from  being  the  agent  of  the  county,  or  acting 
as  its  agent  in  the  management  of  its  civil  affairs.  {Burgoi^ne  v. 
The  Sypervisors,)  And  as  ev^^  one  has  notice  of  the  provisions 
of  the  Constitution,  lie  is  bound  to  know  that  in  assuming  to 
act  as  agent  of  the  county,  the  Court  of  Sessions  disregarded 
the  constitutional  prohibition. 

m.  The  contract  was  illegal  and  void,  and  incapable  <rf  rati* 
fication. 

The  Supreme  Court  has  decided  that  not  even  the  Legidature 
could  au^orize  the  Court  of  Sessions  to  make  this  contract, 
nor  to  ptirchase  or  take  the  land;  that  the  Constitution  has  pro- 
hibited the  granting  of  any  such  power  to  the  Court  of  Ses- 
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fiions.  As  a  ratification  of  a  contract  is  only  eqmralcnt  to  a 
prior  authority,  it  follows  that  in  those  cases  where  an  antece* 
dent  authority  would  bo  nuU,  a  ratification  would  be  also 
null. 

*1d.  this  case  the  Legislature  had  granted  the  power  to    [533] 
the  Court  of  Sessions  to  act  as  agenfas  of  the  county,  and 
by  their  acts  to  bind  it.    The  Supreme  Court  has  decided  that 
the  Act  of  the  Legislature  was  a  nullity. 

If  the  Legislature  could  iiuot  confer  this  power  upon  the  Court 
of  Sessions,  a  fortiori  the  county  could  not  do  so.  If  then  the 
county  could  not  even  by  an  express  vote  confer  this  power 
upon  the  Court  of  SessionSy  it  follows  that  a  ratification  would 
be  equally  ineffectual. 

But  it  has  never  been,  held  or  contended  that  a  corporation 
could  make  itself  liable  by  matter  in  paiSy  where  it  could  not 
have  made  itself  liable  by  an  express  vote.  A  vote  of  the 
county,  giving  express  authority  to  the  Court  of  Sessions  would 
have  been  as  void  as  the  act  of  the  Legislature,  because  forbid- 
den by  the  Constitution. 

In  the  case  of  Delqfield  v.  State  of  lUinois  (2  Hill,  175-,)  the 
Court  says:  ''None  of  them  had  any  authority  to  make  such 
contracts  as  these  were,  and  if  they  could  not  make  them  orig-* 
inally,  they  could  not  ratify  them." 

lY.  The  contract  having  its  inception  in  a  violation  of  law  is 
incapable  of  ratification,  as  it  would  be  incapable  of  enforce- 
ment under  any  circumstances. 

''  If  from  the  plaintiff's  own  statement  or  otherwise,  the  cause 
of  action  appear  to  arise  in  the  transgression  of  positive  law,  he 
has  no  right  to  be  assisted.''  (Lord  Mansfield,  in  Holrnan  v. 
Johnson,  Cowp.  343.) 

An  attempt  to  contravene  the  policy  of  a  public  statute  is  ille- 
gal, though  the  statute  contains  no  express  prohibition  of  such 
attempt.    {Sharp  v.  Teese^  4  Halst.  352.) 

If  a  contract  be  void  as  against  the  policy  of  the  law,  the 
Court  will  neither  enforce  it  while  executoiy,  nor  relieve  a  party 
from  loss  by  having  performed  a  part. 

The  law  will  neither  aid  in  its  own  infraction,  nor  will  it  sanc- 
tion and  enforce  that  which  it  inhibits.  {Foote  v.  Emerson,  10 
Vt.  344;  Hanj8on  v.  Power,  8  Dana,  91;  Pratt  y,  Adams,  7  Paige, 
653;  Chit.  Contr.  673,  note  1;  Id.  692,  note  1.) 

It  cannot  be  argued  that  because  the  prohibition  of  the  Con- 
stitution extended  only  to  the  Court  of  Sessions,  one  of  the 
parties  in  tiie  contract,  and  not  to  the  subject  of  contract  itself, 
that  therefore  the  latter  was  merely  voidable.  There  must  be 
two  parties  to  eveiy  contract,  and  if  one  party  is  by  law  forbid^ 
den  to  act,  his  act  is  a  nullity. 

y.  There  was  no  conveyance  of  land  either  to  the  county  or 
to  its  use;  and  there  could  not  be  any  ratification  of  the  con- 
tract or  any  part  of  it  by  the  county. 

1.  Because  of  the  incapacity  of  the  Court  of  Sessions  to  take 
tiie  titie,  and 
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2.  Because  there  was  no  such  corporation  as  the  County  of 
Ban  Francisco,  at  the  time  of  the  alleged  conveyance.  In  the 
division  of  the  State  into  counties,  certain  territory  had  been 
set  apart  and  called  '*  The  County  of  San  Francisco,"  but  the 
Legislature  had  not  conferred  upon  it  special  priTileges, 
[534]  nor  any  constitutional  government.  The  Act  *in  regard 
to  the  Court  of  Sessions  was  the  only  organization  which 
had  been  attempted,  and  that  was  a  violation  of  the  Constitu- 
tion. In  Hunsaker  v.  Bordan,  decided  at  the  July  Term  of  this 
Court  (5  Cal.  B.),  the  Court  says:  **  A  county  is  not  a  person  in 
any  sense.  It  is  not  a  corporation.  It  cannot  sue  and  be 
sued.  A  county  government  is  a  portion  of  the  State  govern- 
ment." 

There  was  not  then  in  existence,  in  1850,  any  corporation 
called  the  County  of  San  Francisco,  capable  of  making  the  con- 
tract, nor  capable  of  receiving  lands  on  behalf  of  that  portion 
of  the  State  government  known  as  the  county.  The  Legislature 
had  attempted  to  confer  this  power  upon  the  Court  of  Sessions, 
but  as  this  Act  was  null,  no  power  to  make  contracts  of  this 
kind  was  created. 

The  conveyance  was  therefore  null  and  void.  To  make  a  con- 
veyance there  must  be  a  grantee  as  well  as  a  grantor,  for  if  the 
estate  passed  to  nobody  it  passed  from  nobody. 

The  conveyance  to  the  county  direct  would  have  had  no  more 
sffect  than  would  a  conveyance  to  a  ward,  township  or  election 
precinct,  for  it  was  no  more  a  corporation  than  one  of  these. 
(See  Tdwti  of  Pawlet  v.  Clark,  9  Cranch,  292;  8  John.  385.) 

The  Act  of  April  29,  1851,  creating  a  board  of  supervisors 
for  the  county  of  San  Francisco  and  defining  their  duties,  gave 
no  power  to  this  board  to  purchase  lands  for  the  county,  nor  to 
make  any  such  contract  as  the  one  mentioned  in  the  complaint, 
and  no  such  power  was  conferred  till  May  3d,  1852,  when  by  the 
''Act  to  create  boards  of  supervisors  for  the  counties  of  this 
State,  and  to  define  their  powers  and  duties,"  the  board  of  su- 
pervisors for  the  county  of  San  Francisco  received  the  power 
''  to  purchase  and  receive  any  property  necessary  for  the  use  of 
the  county."  At  the  time  of  making  the  contract  sued  upon, 
and  for  two  years  after,  there  was  neither  agent  capable  of  con- 
tracting, nor  principal  capable  of  receiving  lands  or  ratifying 
the  contract.  The  contract  sued  on,  was  therefore,  void  for 
want  of  parties  and  for  want  of  consideration. 

VI.  The  board  of  supervisors,  prior  to  May  8d,  1852,  had  no 
power  to  ratify  the  contract,  if  it  was  susceptible  of  ratification. 
Neither  could  the  board  with  the  accumulated  powers  conferred 
by  the  Act  of  May  3d,  1852,  because  they  could  not  have  orig- 
inally authorized  it.  The  supervisors  are  agents  vrith  delegate 
powers,  specifically  defined,  and  the  rule  of  law  is  well  settled 
that  delegated  agents  cannot  delegate  their  powers  to  others. 
The  power  of  the  board  is  to  purchase  lands,  '*  absolutely  ne- 
cessary for  the  use  of  the  coimtv;"  requiring  the  exercise  of 
their  discretion  in  determining  tne  necessity  of  the  purchase. 
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Aside  from  the  constitutional  objections,  they  could  not  have 
delegated  that  power  originally  to  the  Court  of  Sessions,  and 
so  they  cannot  ratify  those  acts  when  done.  {Smith  v.  Morse^ 
2  Cal.  639.) 

yn.  The  principle  of  estoppel  does  not  apply  in  this  case 
against  the  county;  and  herein  lies  a  distinction  between  this 
case  and  those  cited  and  relied  upon  by  the  counsel  for  the 
I'espondent. 

1.  There  was  no  representation  of  any  kind  made  by  the 
county  on  *which  the  plaintiff  has  acted.    The  only  mis-    [535] 
representation  was  that  of  the  Court  of  Sessions,  who 
claimed  to  be  agents  of  the  county.    But  the  plaintiff  was  bound 
to  know  that  such  was  not  the  case,  because  against  the  prohi- 
bition of  the  Constitution. 

2.  The  county  has  not  done  or  suffered  any  acts  to  the  pre- 
judice of  the  plaintiff.  It  has  gained  no  advantage  over  tixe 
plaintiff,  by  misleading  him  or  otherwise,  nor  has  it  acted  at  all 
with  knowledge  of  the  facts. 

3.  If  we  regard  the  county  as  a  corporation,  still  it  had  no 
right  by  the  Constitution  to  make  this  contract,  and  a  corpora- 
tion is  not  estopped  by  the  consideration  they  have  received, 
from  denying  their  competency  to  make  the  contract;  for,  if  so, 
the  estoppel  would  apply  equally  to  the  other  contracting  party, 
and  the  limitation  upon  the  power  of  the  corporation  would  be 
of  no  avail.  An  estoppel  must  be  reciprocal;  it  must  bind  both 
or  neither.  (Angell  k  Ames  on  Corp.  Sec.  256,  and  authorities 
there  cited.) 

No  facts  amounting  to  a  ratification  are  aveired  by  the  plaint- 
iff or  can  be  inferred  from  the  fact  that  the  county  has  not  of- 
fered to  convey  to  him  a  titie  to  land  which  it  never  received. 
It  is  not  alleged  or  pretended  that  the  county  or  the  board  of 
supervisors  ever  knew  of  'the  contract  on  which  the  suit  is 
brought,  or  that  either  the  county  or  the  board,  in  view  of  all 
the  facte,  ever  performed  or  suffered  an  act  which  would  amount 
to  a  ratification;  but  the  board,  by  solemn  vote,  the  only  mode 
by  which  they  could  act,  had  no  power  to  ratify  the  contract. 
The  acts  of  agents  who  had  no  power  to  make  the  contract, 
would  not  avail  to  ratify  it.  An  unauthorized  contract  entered 
into  by  State  agents,  acting  under  limited  powers,  confeired  by 
statute,  cannot  be  ratified  by  any  acts  of  the  ffovemors  or  other 
oflScers,  but  only  by  the  State  itself.  {Delafield  v.  State  of  H- 
limia,  2  Hill,  160;  People  v.  Fkcmiix  Bank,  24  Wend.  431;  15  Vt. 
147.) 

The  point  that  the  plaintiff  cannot  enforce  any  equitable 
remedy  against  the  land  on  the  supposed  vendor's  lien,  is,  I 
think,  sufficiently  raised  by  the  demurrer.  (Elderldn  v.  Schultz, 
2  Blackf.  345;  Ca£kcari  v.  Lewis,  1  Vesey,  Jr.  463.) 

But  it  is  of  no  importance.  The  plaintiff  avers  that  he  "  re- 
lied ux>on  the  faith  of  the  county,  when  he  took  the  paper. 
Again,  he  charges  that  the  county  has  disposed  of  some  of  the 
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laud.    These  averments  destroy  the  vendor's  lien,  if  it  0?er^ 
existed. 

The  respondent  nidges  the  abstmct  jtetice  of  hid  case.  The' 
Court  vrHl  not  bend  the  settled  rules  of  decision  to  meet  a 
particular  case.  And  even  in  defeat,  the  respondent  cannot 
complain  of  great  hardship,  for  the  land  has  never  passed  to 
the  county.  Let  him  take  his  i^iaie  of  it,  or  hove  his  remedyj 
against  those  to  whom  he  has  paid  his  money. 

S.  L.  BurriU,  for  Respondent. 

First  Point  by  Respondent. — ^The  Court  of  Sdfisions,  from  th^l 
organization  of  the  State,  in  1860,  till  June,  1861,  was  de  fado' 
the  county  government; 'and  harring  come  into  office,  and< 
[636]    exercised  their  functions  *under  color  of  right  and  in> 
good  faith,  their  acts,  within  the  limit  of  the  powers! 
mentioned,  and  intended  to  be  conferred  on  them  by  the  statute, 
are  binding  upon  tiie  county;  (Angell  &  Amed  on  Corporations, 
p.  272,  Sec.  4;  2  Treadway's  Cons.  Rep.  696;  Taylor  v.  Sknne, 
3  Brevard  Rep.  S.  C.  516;  MdBee  v.  Hokd,  2  Speer,  S.  C;  138, 
and  see  the  cases  cited  in  this  decision.    See  ateo  8UUe  v.  Hill, 
,2  Speer,  160.) 

Where  an  officer  is  in  the  actual  discharge  of  the  duties  of  hisi 
office,  without  his  title  being  questioned  in  any  legal  way,  thej 
community  in  which  he  lives  have  a  right  to  regard  him  as  ai 
legal  officer,  and  his  official  acts,  as  to  them,  are  valid.  {Kot^\ 
man  v.  Ayer,  8  Strob.  Rep.  92.) 

Second  Point. — Whether  the  contract  of  purchase  of  thej 
groimd  in  question  by  the  Court  of  Sesedons  was  binding  upon; 
the  county  or  not,  at  the  time  when  it  was  made,  the  county,  by 
its  corporate  authorities  having  power,'  have  since  adopted  and 
ratified  that  contract,  by  taking,  using,  enjc^ing  oontrolUng  andj 
disposing  of  the  property,  etc. 

Not  oiJy  estoppels  technically  so  called,  but  estoppels  in  pai»^\ 
operate  for  and  against  corporations.     (Angell  &  Aines,  216.) 

Though  a  contnict  made  by  a  purchasing  committee  is  not{ 
binding  on  the  corporation,  the  ratification  of  this  contract  byj 
tiie  corporation  may  be  inferred  from  facts  attending  the  trans-! 
action;  and  generally,  if  persons  assuming  to  act  as  agents  of! 
a  corporation,  but  without  legal  authority,  make  a  cantract,  and^ 
tiie  corporation  receive  the  benefit  of  it,  and  use  the  property* 
acquired  under  it,  such  acts  will  ratify  the  contract  imd  render^ 
the  corporation  liable  thereon: 

Indeed,  by  the  whole  course  of  decisions  in  this  country,  cor-' 
porations  in  their  contracts  are  placed  upon  the  same  footing? 
with  natural  persons,  open  to  the  same  implications,  and  receivi 
ing  the  benefits  of  tiae  same  presumptions.  (Angell  &  Ames,, 
218,  269,  298,  308;  Story  on  Agency,  249,  Sees.  251,  253;  2i 
Met.  167;  BurriU  v.  Nahani  Bank,  7  Greenl.  76;  Hoyden  v.i 
Madison,  2  Fairfield,  234;  TroU  et  al.  v.  Warren;  Feb.  1817,  1 
N.  H.  26,  Eastman  v  Coo8  Bank;  12  N.  H.  206,  Despatch  Line  of 
Packets  v.  Bellamy  Man.  Co.  and  Trustees;  March,  1823, 1  Pick.. 
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296,  Proprietors  of  Canal  Bridge  v.  Gordon;  1  Pick.  373,  The 
Epieoopal  Caihed>ral  Society  t.  The  Episcopal  Church  in  Dedham  ; 
2  Pick.  345,  Danm  v.  MuMtarUs  of  Qranby;  21  Pick.  276;  19 
Id.  511;  2  Cow.  253;  16  Conn.  388;  19  Phil.  Bep.  60;  20  Johns. 
Bep.  338;  6  Cow.  Bep.  .415;  5  Hill,  137;  3  Halstdd,  182; 
Watts,  3S6,  387 ;  1  Wats.&Seig.  106;  U  Pann.  State  Bep.  83.) 

Third  Po]iit.-*--Corporations  in  respect  to  th^  contracts  are 
upon  an  equal  footing  with  indivMnals,  or  natural  persons; 
open  to  the  same  implications^  and  entitled  to.the  benefit  of  the 
same  presumptions. 

Foiurth  Point. — The  incapacitj  of  the  Court  of  Sessions  to 
make  a  contract  on  behalf' of  the  county,  did  not  render  the 
contract  void,  inasmuch  as  under  it  the  counfy  received  the 
property,  and  to  avoid  the  contract,  it  was  necessary  to  restore 
the  property  acquired  under  it. 

But  if  it  was  void,  it  was  not  of  tiiat  class  of  Toid  contracts 
which  are  incai)able  of  being  made  valid  by  subsequent  adop- 
tion or  ratification,  as  being  illegal,  immoral  or  against  public 
policy. 

'I'There  are  two  degrees  in  which  the  acts  or  instruments  [537] 
of  a  partv  api>ear  to  be  not  bindii^. 

First,  by  being  considered  as  if  they  had  never  existed;  that  is, 
wholly  void. 

Second,  as  being  defeasible  at  the  election  of  the  party  with ; 
whom  they  originated;  that  is,  voidable  only. 

The  contract  of  the  Court  of  Sessions  was  not,  then,  a  void 
contract.    It  existed  and  survived  to  their  successors,  the  board 
of  supervisors,  who,  representing  the  county,  received  the  bene-* 
fit  of  it.    All  this  is  admitted  by  the  defense.    There  were  but 
two  modes  of  treating  this  contract.    The  one  was  to  rescind  it, ; 
and  restore  the  property,  or  to  offer  to  do  so.    The  other,  was' 
to  keep  it,  and  make  no  objection.    The  county  preferred  the! 
latter.    The  most  that  can  be  said  is,  that  the  County  might  have  • 
avoided  the  contract.     Instead  of  doing  so,  however^  they 
availed  themselves  of  it,  to  keep,  control,  use,  and  dispose  of  the  > 
prop^iy  acquired  under  it.    This  contract  was  neither  ^^ontrary  i 
to  good  manners,  nor  against  public  poMor,  nor  was  it  immoral. . 
It  had  none  oi  the  noxious  qualities  spoken  of  by  Mr.  Justice 
StobTi  as  rendering  a  contract  void.    If  the  Legialatuj»  could 
confer  no  authority  upon  the  Court  of  Sessions  to  purchase 
property  because  me  Constitution  by  implication  disqualified 
tiiem,  mat  could  not  render  the  contract  void»  if  those  who  sue* 
ceeded  or  might  succeed  them^  having  undoubted  power  to 
make  such  a  contract,  chose  to  avail  themselves  of  the  benefit  of 
ihB  one  already  made. 

As  to  the  validity. of  contracts  not  authorized  by  law.  (See 
Parker  v.  Bochester^  4  Johns.  Ch.  B.  322;  also,.  Thayer  v.  Boston^ 
19  Pick.  511.) 

Jo,  O,  Baldwuiy  for  Bespondent. 

1.  It  will  not  be  contended  that  the  county  is  not  a  corpora*- 
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tion.  (See  Angell  &  Ames  on  Corp.  p.  19;  13  Wend.  825;  1 
Cowen,  685;  7  Mass.  157;  13  Maes.  198;  10  Pick.  188;  18  Johns. 
407;  2  Day,  259;  2  Kenfc's  Com.  224,  225,  278.)  But  the  coun- 
ties of  this  State  are  expressly  empowered  to  sue  and  be  sued. 
(See  Cal.  Laws,  p.  236,  Sec.  7,  Act  of  May  11,  1854,  Chap.  122.) 

The  Court  of  Sessions,  claiming  to  be  the  authorized  agents  of 
the  county  of  San  Francisco,  and  in  the  open  exercise  of  an  ap- 
parent agency,  created  by  Act  of  the  Legislature,  passed  April 
11,  1850,  made  a  contract  with  Edmund  LafiEan  and  others,  for 
certain  property  to  be  used  for  the  benefit  of,  and  to  enure  to  the 
county,  for  its  public  purposes;  and  in  consideration  of  the  con- 
veyance of  this  property  to  this  use,  as  said  agents,  executed 
ceitain  obligations  on  behalf  of  the  county  and  purporting  to 
bind  the  county  for  the  purchase-money. 

After  this  contract  was  made,  the  board  of  supervisors  was 
constituted,  and  with  knowledge  of  the  contract  and  of  these 
proceedings  did  certain  acts  which  we  claim  to  be  a  ratification 
of  the -contract  made  by  the  Court  of  Sessions. 

The  question  upon  these  facts  which  the  Court  is  called 
[538]    to  solve  is:    *Is  me  county  responsible  for  the  purchase- 
money  BO  agreed  to  be  paid?    And  this  question  involves 
two  others: 

1.  Could  the  board  of  supervisors  ratify  a  contract  made  by 
the  Court  of  Sessions? 

2.  If  so,  do  these  facts  amount  to  a  ratification  ? 

In  this  case  the  Court  of  Sessions,  claiming  to  be  the  agents 
of  the  county,  made  this  contract  in  her  name;  but  the  Court  of 
Sessions  were  not  the  agents  of  the  county;  the  board  of  super- 
visors were  the  agents  of  the  county,  as  much  authorized  to 
bind  her  by  adoptmg  a  contract  already  made,  as  by  making  a 
new  one  for  themselves;  they  did  ratify  this  contract  so  made. 
Why  is  not  this  ratification  equivalent  to  an  original  authority? 
Can  it  be  doubted  that  if  the  ix>ard  of  supervisors,  coming  into 
office  and  finding  this  contract  made  by  the  Court  of  Sessions, 
and  seeing  that  it  was  not  binding,  because  not  legally  made, 
had  then  desired  to  make  the  contract,  and  get  the  benefit  of  it; 
can  it  be  questioned  that  if  the  board  of  supervisors  had  passed 
an  order  for  the  purchase  of  this  property,  and  confirmed  this 
contract,  that  it  would  have  been  as  valid  as  if  the  whole  thing 
had  been  gone  over  again  ab  inUUot  If  that  be  so,  then  the 
power  of  ratification  is  of  course  conceded,  and  this  leaves  open 
only  the  question  of  the  mode  of  ratification. 

The  rules  of  law  which  determine  the  power  of  corporations 
to  affirm  contracts,  and  which  fix  the  effect  of  particular  acts  of 
affirmation  are  well  settled.  By  the  modem  decisions,  the  con- 
tracts of  corporations  rest  upon  the  same  footing  as  tiiose  of 
natural  persons  and  are  governed  by  the  same  nues  and  laws. 
{Bank  of  Columbia  v.  FaUeraon,  7  Cranch,  299;  Flecker  v.  The 
jBank  of  the  U.8.,S  Wheat.  338;  Bank  of  the  U.  S,  v.  Dandri4ge, 
12  Id.  64;  MoU  v.  Eicks,  1  Cowen,  513;  Chestnut  Hill  Co.  v.  But- 
ter, 4  Serg.  &  Bawle,  16;  School  District  v.  Wood,  13  Mass.  199; 
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Union  Bank  v.  Bidgley,  1  Har.  &  Cull.  324.)    Or  arisiiig  by  im- 
plication of  law,  either  from  the  acceptance  of  an  executed  con- 
sideration.    {Bank  of  Columbia  v.  Patterson,  7  Cranch,  299; 
Kennedy  v.  Baltimore  Ins,  Co.,  3  Har.  &  Johns.  367;  Dunn  v.  St, 
Andrew's  Church,  14  Johns.  118;  Episcopal  Church  Society  v.  The 
Episcopal  Church,  1  Pick.  372;  Proprietors  of  Canal  Bridge  v. 
Gordon,  1  Id.  297.)    Or  from  ratification  of  acts  done  on  behalf 
of  the  corporation  by  parties  assuming  to  act  as  agents,  although 
without  sufficient  authority.     (See  Episcopal  Society  v.  Episcopal 
Church,  supra;  BandaU  v.  Van  Vechten,  19  Johns.  60.)    Or  from 
long  silence  and  acquiescence.    (Story  on  Agency,  Sec.  255,  and 
authorities  there  cited.)    And  that  any  one  of  these  things  will 
work  a  ratification,  besides  the  authorities  above  cited.    (See 
Angell  &  Ames  on  Corp.  p.  132,  212,  213,  214,  215,  216,  217, 
218,  239,  269,  298,  308;  Story  on  Agency,  260,  Sees.  251,  253, 
256,  259;  Burrill  v.  The  Nahant  Bank,  2  Metcalf,  167;  Hayden  v. 
The  Inhabitant^  of  Madison,  7  Oreenl.  76;  Abbott  v.  The  District 
of  Hermann,  Id.  121;  TroU  v.  Warren,  2  Fairfield,  234;  Despaich 
Line  of  Packets  y.  The  Bellamy  Man,  Co,  &  Trustees,  12 
New  Hamp.  206;  Damxm  v.  The  Inhabitants  *of  Qranby,  2    [539] 
Pick.  345;  Thayer  v.  The  CUy  of  Boston,  19  Id.  511;  Bulk- 
ley  V.  The  Derby  Fishing  Co,,  2  Conn.  252;  Fuller  v.  Naugaiuck 
Railroad  Co.^  21  Id.  557;  Danford  v.  Scoharie  Ikimpike  Co.,  12 
Johns.  237;  BandaU  v.  Van  Vechten  et  al.,ld  Id.  60;  Broum  v. 
Bell,  20  Id.  338;  Gale  v.  Nixon  &  Nixon,  6  Cowen,  445;  Moss  t. 
Bossie  Lead  Mining  Co.,  5  Hill,  137;  Mulford  v.  Trustees  of  Bap- 
tist Church,  3  Halsted,  182;  Gordon  v.  Preston,  1  Watts,  385; 
Bank  of  Penn,  t.  Beed,  1  Watts  &  Serg.  101;  Fox  v.  Northern 
Liberties,  3  Watts  &  Serg.  103;  AUeghany  City  y.  McClurkan,  14 
Penn.  83.) 

Having  shown  that  the  contract  of  corporations,  unless  re- 
strained by  law,  rests  upon  the  same  footing  as  those  of  natural 
persons;  and  having  shown  that  in  this  case  there  is  no  such 
restraint,  it  only  remains  to  consider  whether  these  facts,  in  case 
of  an  individual,  would  create  a  ratification  of  such  contract. 
To  state  such  a  proposition  is  to  answer  it. 

If  the  contract  be  affirmed,  it  takes  effect  in  all  its  parts  as  a 
binding  contract,  good  from  its  date;  the  agents  of  the  county 
making  these  contracts  in  its  name,  are  hfeld  to  have  been  fully 
empov^^red  to  have  made  them;  that  contract  was  an  obligation 
to  pay  money  for  land;  the  land  was  bound  for  the  purchase 
money,  and  the  assignment  of  the  debt  was  an  assignment  of 
the  security,  pro  tanto;  for  the  lien  which  the  vendor  has  adheres 
to  the  note,  bond,  or  bill,  which  is  given  for  the  purchase  money, 
and  passes  with  it  wherever  it  goes,  and  that,  too,  in  cases  where 
the  assignee  has  no  knowledge  of  the  existence  of  any  lien. 

In  the  case  before  us,  the  vendor  has  no  longer  any  claim. 
He  has  no  claim  to  have  the  land  restored  to  him,  nor  has  he 
any  lien.  He  has  been  paid  ;  paid  by  the  assignee.  How  in- 
equitable would  it  not  be  then  to  refuse  to  the  assignee  the  same 
rights  and  remedies  which  the  vendor  had. 
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It  is  said  that  though  these  rules  as  to  ratification  applT  to 
Bome  oorpoxations,  they  do  not  to  others;  and  that  is  a  fxililical 
corporation  to  which  thej  are  not  i^plicafale.  I  deny  the 
proposition.  There  ie  no  snch  difttinetion.  WliereTer  a  cor- 
|K)ralion  oan  contract  or  be  sued,  the  same  roles  as  to  tlie  mak- 
ing and  as  to  the  enforoement  of  contracts,  apply. 

The  case  of  municipal  corpoiations  are  numerous  in  the  books. 
(See  McClachen  ▼.  AUcghany  City,  14  Penn.  B,  83;  Bo98  ▼.  Ciiy  of 
3ifK/»jH>n,  1  Carter,  282;  Mayor  of  LuSmo  t.  ChauUon,  6  Mees  & 
Wei  by »  815,  and  note  by  American  editor;  also,  EandaU  ▼.  Van 
}\vhi<*f%  a9id  otk&rtf;  also,  Lee  t.  I%e  Irusteee  of  Ilemingb€»rou^t 
1  Dana,  29,  80;  Fox  y.  Northern  Libertiee,  3  Watts  &  Ser^.  103; 
H^iknUn  T.  LihabikLnU  of  Madison,  7  Greenleaf,  76;  AbboU  t. 
Viiirici  o/  Hermann,  7  Qreenleaf,  121;  I%ayer  v.  The  Gity  of 
»K^m,  l\)  Pick.  511.) 

Finally,  \re  beg  to  suggest  to  the  Court  that  this  claim  is  pre- 
•rut«\i  under  circumstances  of  peculiar  equity.     There   is   no 
|%n^t«n«e  of  fraud  in  this  contract;  it  was  made  when  every  maa 
\\a»  woU  warranted  in  believing  that  the  Court  making'  it  was 
p^^sseesed  of  the  requisite  authority;  the  Court  malring  it 
\^\\>\   9\\  sui^posed,  and  were  justified  by  the  *  plain  letter  of 
the  statute  law  in  supposing  that  they  had  the  power; 
lh«»  (Hni(ractiu|t  party  so  sujpposed,  and  relied  upon  the  Inw 
whioh  pnvlaimeif  the  anthonty  of  the  officer  and  the  safety  of 
%\\<^  puivh<i»er:  the  county  received  the  property  mentioned  in 
U\t»  isuumrt ;  the  officers  of  that  county,  duly  accredited   by 
l)i\T^  iiwu«k1  thi^ir  evidences  of  indebtedness;  these,  upon  their 
l.uv.  \^^>i>^  ue^tiahle,  and  were  put  into  the  market  for  sale, 
nMvl  iuiuH^nt  purchasers  invested  their  money,  some  of  them 
U\t\v  alU  u|HUi  the  faith  of  these  pubhc,  authentic,  accredited 
11%'U  and  i^vtmtifiNfk  and  in  rehance  upon  the  £(u.thof  the  county 
lUu^  »^\Umniy  lUi^hled  by  the  contract  of  the  Court,  the  Act  of 
iNt^  l.o^rt^Uuu>^>  the  acquiesoenoe  of  the  people,  and  the  recog- 

TUt*  v^|\i«u\n  of  the  Court  was  deUvered  by  Mr.  Chief  Justice 
MvKHKx.     Mr«  Jusiic«»  HsxnEXPSLDT  concurred.     Mr.   Justice 

l»^  ^N»v^H/*»«>  Y,  ^m  Brmc%»o  (3  Cal.  9),  w©  held  that  the 
V*V^^Ht«r\^  iHHiKl  not  confer  other  than  ludicud  functions  on  the 
1  v»ui^.^  v>f  S«^«:avuks,  and  consequently  that  the  attempted  pur- 
CU.W  ^^  Uyj,!^  ia  that  aise,  was  a  nulhty,  and  the  county  not 
^  .,'!^  uiH^n  the  contract  ^ 

^  h^  )uaintifi^  in  this  case  have  resorted  to  a  difieroit  remedy 
auvi  bv  1^  hin  itt  equity  seek  to  enforce  a  apecifio  performance 
.'I!»^^'\^V^'^'^  contract  on  the  ground  that  it  has  since  been 
c^  tb!;^    ^^>^/  thesupernsor8,»a  body  legally  competent  to  act 
^  «  wt*  subject « 

^  in*^  ^:^\^^^*ttve  of  a  ratification,  the  plaintiff  relies  mon  certain 
Ta  iU^  ^      supervisors  in  the  care,  manageiaent  and  diqiositian 
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It  is  now  contended  that  the  oxiginal  contract  was  not  void; 
but  only  voidable,  and  therefore  the  subject  of  ratification.  A 
distinction  is  instituted  in  the  books,  between  that  which  is  void 
and  that  which  is  voidable,  the  former  of  which  is  held  to  em- 
brace such  acts  as  are  against  good  morals  or  pubHc  policy. 
Now  although,  in  the  abstract,  there  is  nothing  which  would 
render  a  contract  like  the  present  obnoxious  to  either  of  these 
objections,  still,  it  cannot  be  denied  that  it  is  competent  for  the 
law-making  power  to  esta'Dlish  such  rule  as  it  maj  think  proper 
on  the  subject ;  and  the  Oonstitution  of  this  Stete  having  in- 
hibited such  contracts,  by  declaring  that  they  shall  not  be  made 
\jj  judicial  officers,  they  neooasanly  are  void ;  because  in  contra- 
vention to  the  organic  law  of  the  laad»  established  for  wholesome 
and  wise  purposes. 

To  contend  that  a  law  is  unconstitutional  and  not  void,  would 
involve  a  legal  solecism  and  the  paradox  of  an  inferior  agent  of 
tbe  Government  setting  aside  the  solemn  mandates  of  the  Con- 
stitution by  an  act  of  ratification. 

If,  then,  the  original  act  waa  void,  the  ratification  was  equally 
void.  But  conceding,  however,  that  the  original  contract  was 
not  void,  but  only  voidable,  I  do  not  think  the  acts  relied  on  in 
this  case  amount  to  a  ratification  in  fact. 

The  supervisors,  in  coming  into  office,  found  this  property  in 
possession  of  the  cc«anty.  It  was  their  duty  to  take  care 
of  and  preserve  it,  *and  they  are  not  legally  bound  by  [541] 
such  acts.  To  charge  them,  it  should  be  ^own  that  they 
acted  with  a  full  knowledge  of  all  the  facts.  Nay,  more;  we 
are  satisfied  that  a  deliberative  body,  like  the  Board  of  Super- 
visors, cannot  be  bound  by  acts  in  pais,  but  that  the  best  and 
only  evidence  of  its  acts  and  intentions  is  to  be  drawn  from 
the  record  of  its  proceedings. 

This  conclusion  renders  it  unnecessary  to  consider  whether 
the  acts  of  the  supervisors  can  be  considered  as  a  new  and  inde- 
pendent purchase,  because  not  properly  evidenced. 

In  addition  to  what  has  already  been  said,  it  may  be  further 
remarked  that,  at  the  time  of  the  sale,  there  was  no  person  nat- 
ural or  artificial,  in  esse,  capable  of  taking  the  grant,  and  that 
the  same  was  void,  for  want  of  competent  parties. 

Judgment  reversed. 

Mr.  Justice  TsaaT^-I  dissent 


GOODWIN  BT  AL.  V.  SOANNELL  kp  al. 

'Wa&khoitsb  Rxoupt  as  iir  Estoppbl.— Warehousemen  who  give  their 
receipt  for  goods  on  storage,  are  estopped  Irom  setting  up  a  want  of 
segregation  of  tbe  goods  receipted  for  from  other  goods,  in  an  action 
against  them  by  the  holder  of  the  receipt,  for  a  oonversion  of  the  goods 
by  a  seizure  in  an  action  against  a  vendor  of  the  plaintifT. 

Idem. — And  this,  although  the  warehonsemen  are  the  attaching  creditors, 
aud  although  the  sheriff  making  the  seizure  was  not  liable,  by  roftsoa 
of  th^ir  being  no  segregation. 
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It  is  said  that  though  these  rules  as  to  latification  apply  to 
some  corporations,  they  do  not  to  others;  and  that  is  a  political 
corporation  to  which  they  are  not  applicable.  I  deny  the 
proposition.  There  is  no  such  distinction.  Wherever  a  cor- 
poration can  contract  or  be  sued,  the  same  rules  as  to  the  mak- 
ing and  as  to  the  enforcement  of  contracts,  apply. 

The  case  -of  municipal  corporations  are  numerous  in  the  books. 
(See  McGlachen  v.  AUeghany  City,  14  Penn.  B,  SB;  B088  t.  City  of 
Madison,  1  Carter,  2S2;  Mayor  of  Lvmow  y.  GhauUon,  6  Mees  & 
Welby,  81&,  and  note  by  American  editor;  also,  Banded  v.  Van 
Vechien  and  othem;  also,  Lee  v.  ITie  Irudees  of  Hemin^fixyrough, 
7  Dana,  29,  80;  Fox  v.  N(yrihem  Liberties,  3  Watts  &  Serg.  103; 
Hayden  v.  Inhabiianis  of  Madison,  7  Greenleaf,  76;  aSx>U  t. 
District  of  Hermann,  7  Qreenleaf,  121;  Thayer  v.  The  Ciiy  of 
jBo«ton,  19  Pick.  511.) 

Finsdly,  we  beg  to  suggest  to  the  Court  that  this  claim  is  pre- 
sented under  circumstances  of  peculiar  equity.  There  is  no 
pretense  of  fraud  in  this  contract;  it  was  made  when  evexy  maa 
was  well  warranted  in  believing  that  the  Court  making  it  was 
possessed  of  the  requisite  authority;  the  Court  making  it 
[540]  so  supposed,  and  were  justified  by  the  *  plain  letter  of 
the  i^atute  law  ia. supposing  that  they  had  the  power; 
the  contracting  party  so  supposed,  and  relied  upon  the  law 
which  proclaimed  the  authority  of  the  officer  and  the  safety  of 
the  purchaser;  the  county  received  the  property  mentioned  in 
the  contract ;  the  officers  of  that  county,  duly  accredited  by 
law,  issued  their  evidences  of  indebtedness;  these,  upon  their 
face,  were 'negotiable,  and  were  put  into  the  market  for  sale, 
and  innocent  purchasers  invested  their  money,  some  of  them 
their  all,  upon  the  faith  of  these  public,  authentic,  accredited 
acts  and  securities,  and  in  reliance  upon  the  faith- of  the  county 
thus  solemnly  plighted  by  the  contract  of  the  Court,  the  Act  of 
the  Legislature,  tixe  acquiescence  of  the  people,  and  the  recog- 
nition of  the  supervisors. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRRAT.  Mr.  Justice  Hbydenfeldt  concurred.  Mr.  Justice 
Tebrt  dissented. 

In  Burgoyne  Y.  San  Francisco  (5  Cal.  9),  we  held  that  the 
Legislature  could  not  confer  other  than  judicial  functions  on  the 
Courts  of  Sessions^  and  consekjuently  that  the  attempted  pur- 
chase of  land,  in  that  case,  was  a  nullity,  and  the  county  not 
liable  upon  the  contract. 

The  plaintiffs  in  this  oase  have  resorted  to  a  different  remedy, 
and  by  a  bill  in  equity  seek  to  enforce  a  specific  performance 
of  the  original  contract,  on  the  ground  that  it  has  since  been 
ratified  by  *'  the  supervisors,"  a  body  legally  competent  to  act 
on  the  subject. 

As  evidence  of  a  ratification,  the  plaintiff  relies  upon  certain 
acts  of  the  sux>ervisor8  in  the  care^  management  and  disposition 
of  the  property. 
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It  is  now  contended  that  the  original  contract  was  not  void; 
but  only  voidable,  and  therefore  the  subject  of  ratification.  A 
distinction  is  instituted  in  the  books,  between  that  which  is  void 
and  that  which  is  voidable,  the  former  of  which  is  held  to  em- 
brace such  acts  as  are  against  good  morals  or  public  policv. 
Now  although,  in  the  abstract,  there  is  nothing  which  would 
render  a  contract  like  the  present  obnoxious  to  either  of  these 
objections,  still,  it  cannot  be  denied  that  it  is  competent  for  the 
law-making  power  to  estalflish  such  rule  as  it  maj  think  proper 
on  the  subject ;  and  the  Constitution  of  this  S^te  having  in* 
hibited  such  contracts,  by  declaring  that  they  shall  not  be  made 
\jj  judicial  officers,  they  necessarily  are  void ;  because  in  contra- 
vention to  the  organic  law  of  the  laaxd»  e8tabl:u9hed  for  wholesome 
and  wise  purposes. 

To  contend  that  a  law  is  unconstitutional  and  not  void,  would 
involve  a  legal  solecism  and  the  paradox  of  an  inferior  agent  of 
the  Government  setting  aside  the  solemn  mandates  of  the  Con- 
stitution by  an  act  of  ratification. 

If,  then,  the  original  act  waa  void,  the  ratification  was  equally 
void.  But  conceding,  however,  that  the  original  contract  was 
not  void,  but  only  voidable,  I  do  not  think  the  acts  relied  on  in 
this  case  amount  to  a  ratification  in  fact. 

The  supervisors,  in  coining  into  office,  found  this  property  in 
possession  of  the  cc^onty.  It  was  their  duty  to  take  care 
of  and  preserve  it,  *and  they  are  not  legally  bound  by  [641] 
such  acts.  To  charge  them,  it  should  be  ^own  that  they 
acted  with  a  full  knowledge  of  all  the  facts.  Nay,  more;  we 
are  satisfied  that  a  deliberative  body,  like  the  Board  of  Super- 
visors, cannot  be  bound  by  acts  in  pais,  but  that  the  best  and 
only  evidence  of  its  acts  and  intentions  is  to  be  drawn  from 
the  record  of  its  proceedings. 

This  conclusion  renders  it  unnecessary  to  consider  whether 
the  acts  of  the  supervisors  can  be  considered  as  a  new  and  inde- 
pendent purchase,  because  not  properly  evidenced. 

In  addition  to  what  has  already  been  said,  it  may  be  further 
remarked  that,  at  the  time  of  the  sale,  there  was  no  person  nat- 
ural or  artificial,  in  esse,  capable  of  taking  the  grant,  and  that 
the  same  was  void,  for  want  of  competent  parties. 

Judgment  reversed.. 

Mr.  Justice  Tjobt-^I  dissent 


GOODWIN  ET  AL.  t?.  SGANNELL  vs  al. 

^ASBHOTTSB  KsoEiFP  A8  AN  EsTOPPBL.  —  WaiehoQsemen  who  give  their 
receipt  for  goods  on  storage,  are  estopped  from  setting  tip  a  want  of 
segregation  of  the  goods  receipted  for  from  other  gocds,  in  an  action 
against  them  by  the  holder  of  the  receipt,  for  a  oonversion  of  the  goods 
by  a  seizare  in  an  action  against  a  yendor  of  the  plaintiff. 

Idem. — And  this,  although  the  warehousemen  are  the  attaching  creditors, 
and  although  the  sheriff  making  the  seizure  was  not  liable,  by  roasoii 
of  their  being  no  segregation. 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

The  plaintiffs,  composing  the  firm  of  Goodwin  &  Co.,  brought 
this  action  against  D.  Scannell,  Sheriff  of  San  Francisco  County, 
and  B.  Fisk  and  O.  Gibson,  composing  the  firm  of  Fisk  &  Co., 
for  damages  for  the  conversion  of  forty  half  barrels  of  pork. 
The  facts  established  by  the  record  are  as  follows:  Fisk  &  Co., 
doing  business  as  warehousemen  in  4he  city  of  San  Francisco, 
gave  to  Parrott  &  Co.  the  following  receipt: 

'*  San  Fbamcisoo,  Nov.  9,  1855. 
**  Beceived,  on  storage  for  Messrs.  Parrott  &  Co.,  forty  half 

barrels  of  clear  pork,. marked 

••Fisk  &  Co." 

This  receipt  was  endorsed  by  Parrott  8c  Co.  to  Bragg,  BoUin- 
son  &  Co.,  and  was  by  them  endorsed  to  the  plaintiffs.  Bol- 
Unson  testified  that  Parrott  and  Co.  held  the  pork  as  security 
for  advances  made  by  them  to  one  Shiverick;  that  Bollinson 
paid  Shiverick  the  money  due  Parrott  &  Co.,  whereupon  the 
former  procured  Parrott  &  Co.'s  endorsement  to  Bollinson,  who 
then  bought  the  pork  of  Shiverick,  taking  the  endorsed  receipt 
for  the  pork,  which  he  then  presented  to  Fisk  &  Co., 
[542]  who  de-*clined  delivering  the  pork  till  they  saw  Shiver- 
ick. Bollinson  then  sold  the  pork  to  the  plaintiffs, 
endorsing  the  receipt  in  the  name  of  his  nrm,  as  he  had  received 
it.  Fisk  &  Co.  subsequently  commenced  suit  against  Shiverick 
and  attached  the  pork,  which  was  taken  away  by  the  sheriff, 
under  their  directions.  For  the  defense  it  was  proved  that 
there  was  other  pork,  having  the  same  mark  or  brand,  in  the 
store  of  Fisk  &  Co.,  though  whether  it  belonged  to  Shiverick  or 
not  does  not  appear. 

The  case  was  tried  before  the  Court  below,  sitting  as  a  jury. 
Judgment  was  entered  in  favor  of  the  defendant,  ScanneU, 
and  against  the  defendants,  Fisk  and  Gibson,  for  the  value  of 
the  pork.  The  latter  moved  for  a  new  trial,  which  being  denied, 
they  appealed. 

McDorigaUj  Aldrich  and  Sharp,  for  Appellants. 

In  the  case  of  Adams  v.  Oorhamy  Tilden  db  LiiUey  this  Court 
decides  that,  in  an  action  for  specific  property,  the  warehouse- 
man is  estopped  from  denying  nis  liability,  because  his  receipt 
is  given  for  the  specific  number  of  barrels  claimed,  but  that  the 
same  reasoning  did  not  hold  in  regard  to  the  sheriff,  who  had 
taken  the  property  at  the  instance  of  other  parties  upon  pro- 
cess. Here  the  warehousemen  were  creditors,  and  thus  far  this 
case  differs  from  the  one  cited. 

There  is  also  a  difference  in  the  character  of  the  action,  the 
case  cited  having  been  an  action  for  specific  property,  and  this 
being  an  action  to  recover  damages  for  the  conversion  of  the 
property.  No  illegal  conversion  of  the  property  is  shown,  un- 
less the  seizure  of  the  property  in  the  condition  in  which  this 
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"WBs  (not  segregated)  by  a  creditor  under  due  process,  be  con- 
sidered such  a  conversion. 

The  Court  below  renders  judgment  in  favor  of  Scannell,  the 
sheriff,  who  executed  the  process  of  attachment,  but  judgment 
against  the  appellants.  Upon  what  soimd  principle  can  this 
decision  rest?  Scannell  was  the  agent  of  appellants  in  this 
transaction,  and  executed  the  process  at  fcheir  instance. 

If  he  is  not  liable,  why  should  they  be  ?  If  he  is  protected 
on  the  ground  that  the  property,  not  having  been  segregated, 
was  liable  to  attachment  at  tilie  instance  of  creditors,  why  ^ould 
not  the  creditors  themselves,  whose  procesff  he  executed,  be 
protected? 

Sdrmony  Sunderland  eaid  Stanley,  for  Bespondents. 

This  is  clearly  an  app^  for  delay,  and  the  respondents  are 
entitled  to  damages.  The  case  is  simply  the  common  one  of 
goods  stored  with  a  warehouseman  by  a  party  who  gets  advances, 
and  endorses  his  warehouse  receipt. 

The  defendants,  Fisk  &  Co.,  attached  this  pork  on  a  debt 
against  Shiverick,  the  pork  being  at  the  time  in  the  possession 
of  Fisk  &  Co.  Plaintiffs  then  sued  the  sheriff  and  Fisk  &  Go. 
for  the  pork,  or  its  value. 

Mr.  Justice  Hstdemteldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubbat  concurred. 

The  defendants,  being  warehousemen,  and  having  given 
their  storage  ^receipt,  for  a  specific  number  of  barrels,  [643] 
cannot  set  up  the  want  of  segregation  to  avert  their  liabil- 
ity. By  their  receipt  they  have  charged  themselves  and  are 
estopped.  If  a  warehouseman  would  protect  himself  from  lia- 
bility in  such  cases,  he  can  do  so  by  describing  the  goods  as 
part  of  a  larger  lot  and  unseparated,  or  in  bulk,  with  the  goods 
of  others.  Such  a  description  would  give  notice  to  any  transferee 
of  the  warehouse  receipt,  of  the  condition  of  the  goods,  and 
enable  him  to  use  the  necessary  diligence  in  obtaining  the  title 
to  a  specific  property. 

This  case  is  the  same  as  that  of  Adams  v.  Oorham,  anie,  68. 

Judgment  affirmed. 


THE  PEOPLE  V.  MARCH. 

iCBunNAXi  Law,  Bkoohd  Tbzal  fob  Bami  Omim. — Where  the  defendant 
was  indicted  and  convicted  of  mnrder,  and  on  appeid  a  new  trial  was 
ordered  on  the  ground  of  objection  to  a  juror,  whereupon  on  motion  of 
the  prosecution,  the  indictment  was  set  aside  on  account  of  irregular- 
ities in  the  summoning  and  empanneling  the  grand  jury,  and  subse- 
auently  a  new  indietment  was  found  by  another  grand  jury,  under  which 
16  prisoner  was  convicted:  Seld,  that  the  second  tnal  and  conviction 
did  not  put  the  prisoner  "  twice  in  jeopardy  for  the  same  offense,"  as  it 
is  apparent  that  the  prisoner  was  not  put  in  jeopardy  by  the  first  trial, 
which  had  been  held  to  be  erroneous. 
Dismissal  or  iNnicTMKirr  kot  a  Bab. — Section  five  hundred  and  ninety* 
seven  of  the  Criminal  Practice  Act,  which  empowers  the  Courts  to  set 
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aside  indictmente  on  motion  of  the  prosdcutioii,  is  not  limited  to  cases 
of  defects  in  the  iostrnment  itself,  and  snch  a  dismissal  is  no  bar  to  a 
subsequent  prosecution  fox  the  same  offense,  when  it  amounts  to  a 
felony. 

•Vbbdi€t  Gokstbtted. — On  a  trial  under  an  indiotment  for  murder,  a  rerdict 
of  ''guilty  "  imports  a  conviction  on  every  material  allegation  in  the 
indictment^  and  is,  therefore,  a  conviction  for  murder. 

Idem. — Conviction  fob  Lesser  Offense. — ^If  the  conviction  is  for  an^ 
lesser  offense  than  that  charged,  but  included  therein,  it  must  be  speci- 
fied in  the  verdict. 

JinxBuarzoNa.— The  instruetton  ''  that  the  killing  being  proved,  the-law  im- 
plies malice,  and  it  devolves  upon  the  defendant  to  repel  the  presump- 
tion," is  correct  in  principle;  and  if  the  defendant  feared  that  the  jury 
might  construe  it  into  an  exclusion  of  aU  testimony  for  the  prosecution, 
which  might  be  favorable  to  the  prisoner,  he  should  have  asked  fur  an 
explanatory  instruction. 

Insanitt,  how  EsT^LBUsHEDr.-^Insanity  of  the  prisoner  at  the  instant  of  the 
'  commission  of  the  offense  can  only  be  established  by  evidence  tending 
to  prove  that  he  was  insane  at  aoifte  period  before  or  afterwards. 

Ebbor,  iroT  Injttbious.— A  judgment  of  the  Court  below  will  not  be  dis* 
turbed  on  account  of  an  erroneous  instruction,  which  was  not  applica- 
ble to  the  facts  of  the  case. 

Appsax.  from  the  Digtriot  Oonit  of  the  Ninth  Jadicial  District, 
County  of  Shasta. 

The  prisoner,  Jeptha  B.  March,  was  indicted  bj  the  grand 
jury  of  Colusa  Ooimty  for  the  mmrder  of  Hamilton  Timmons, 
and  was  convicted  of  the  crime.  He  took  an  appeal  to  this 
Court,  and  the  judgment  of  the  Court  below  was  reversed,  and 
a  new  trial  ordered  on  the  ground  of  error  in  the  ruling  of  the 
Court  below  upon  an  objec^n  to  a  juror.^.  After  the  remittitur 
had  beenfiledin  the  Court  below,  on  motion  of  the  prosecut- 
ing  attorney,  on  thegroundof  irrogularities  in  the  sum- 
[544]  "^moning  and  empanneling  the  grand  jury,  it  was  ordered 
that  the  indictment  be  set  aside.  A  new  indictment  was 
f onmd  by  another  grand  jury  against  the  prisoner  for  the  same 
offense — under  which  he  plead  not  guilty,  and  his  former  con- 
viction, and  the  judgment  of  dismissal^^was  tried,  found  guilty, 
and  sentenced  to  death.  The  verdict  of  ihe  jury  was  in  the 
words;  *'  We,  tbe  jury,  find  the  defendant  guilty." 

The  Court  below  instructed  the  jury  that  ^^  when  a  Jailing  has 
been  proved,  the  law  wiU  imply  maHce,  and  it  then  devolves  on 
the  defendant  to  show  that  he  did  it  in  self-defense,  or  some 


circumstances  showing  justification;  that  the  only  presumption 
against  a  prisoner  is  that  of  malice,  after  proving  me  act.  All 
other  reasonable  presmnptions  are  in  favor  of  the  prisoner.*' 

On  the  question  of  insanity,  the  Court  below  instructed  the 
jury  that  '^  before  you  can  believe  the  party  insane  at  the  time 
of  the  commission  of  the  act,  the  defendant  must  first  have 
shown  that  he  had  been  insane  at  some  prior  time,  or  has  been 
subsequently  insane;  for  the  law  never  presumes  insanity."  To 
these  instructions  defendant  excepted.    The  record  does  not 

1.  Approved,  People  t.  Olwell,  38  Gal.  461. 
9.  Approved,  Smith  r.  The  People,  1  Colorado,  135. 
.  *^S6e  Bsme  case  Oal.  Sup.  Ct.  1806  (not  reported) ;  see  tlse  PtopU  ▼.  Stonetif§r,  anU,  411,^ 
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disclose  the  eTidenoe  given  on  the  trials  not  does  it  appear  that 
any  instmctions  were  asked  for  by  the  defendant.  The  de- 
iendont  appealed  upon  the  pleas  and  exceptions  above  set  forth. 

EdtoardB  d  English^  ioi  Appellant. 

I.  The  defendant  was  entitled  to  an  acquittal  and  disohaige 
'after  the  dismissal  of  the  first  indictment.  He  had  then  been 
once  put  in  jeopurdy.  The  provision  of  our  State  Constitution, 
that  *  ^  no  person  ahall  be  subject  to  be  tivice  put  in  jeopardy  for 
the  same  offense/'  and  the  equivalent  rule  of  the  common  law 
do  not  apply  to  cases  in  which  the  indictment  is  so  defective,  or 
the  proceedings  have  been  so  irregular  that  no  legal  judgment 
against  ^e  defendant  can  be  given.  In  such  cases  the  law 
holds  that  the  accused  was  never  jeopardized.  It  may  also  be 
conceded  that  where  a  sentence  is  reversed  on  appeal  for  error 
occurring  at  the  trial,  as  was  the  case  here,  the  defendant  may 
be  again  tried  upon  the  same  indictment.  But  the  question 
here  is,  whether  the  defendant  may  have  been  lawfully  put 
upon  his  trial  under  the  former  indictment,  as  was  ordered  by 
the  Court  in  the  judgment  of  reversal?  The  question  is, 
whether  the  first  indietment  was  sufficient  to  authorize  a  legal 
conviction?  If  so,  the  defendant's  life  was  thereby  jeopardized, 
and  although  he  might  have  been  again  tried  upon  the  same  in- 
dictment without  an  infraction  of  the  Constitution,  yet  the  pro- 
secution could  not  lawfully  abandon  that  indictment  and  pro- 
ceed against  him  by  another;  for  thereby  he  is  a  second  time 
jeopardized  for  the  same  offense.  The  cases  show  that  the  true 
test  of  the  application  of  the  rule  is  to  be  found  in  answer  to 
the  question,  wbetiier  the  first  indictment  was  sufficient  to  au- 
tliorize  a  legal  conviction?  (2  Swift's  Digest,  400 ;  The  State  v. 
Ha7j,  1  Rice's  H.  1;  The  State  v.  McEee,  1  Bailey's  R.  p.  650.) 

The  onl^  statutoiy  authoriinr  which  the  Court  below  had  to  set 
aside  the  first  indictment,  either  of  its  own  motion  or  on 
that  of  the  pro8eout-*ing  attorney  is  found  in  the  Com-    [545] 
piled  Laws,  p.  500,  Sec.  597.    And  this  provision  requires 
the  reasons  to  be  set  forth  on  the  record. 

n.  The  verdict  did  not  authorize  a  sentence  of  death.  At 
most,  it  could  only  have  authorized  a  sentence  for  manslaughter. 
'Whei^  a  homicide  is  proved,  the  presumption  ?s  that  it  is  mur- 
der in  the  second  degree,  and  proof  is  required  before  sentence 
for  murder  in  the  first  degree  can  be  given.  (Hill's  case,  2 
Gratt.  Va.  R.  594.) 

In  cases  of  murder,  the  degree  of  criminality  must  be  found 
as  a  matter  of  fact.     {Tfie  State  v.  Dowd,  19  Conn.  R.  888.) 

On  a  plea  of  guilty  to  an  indictment  for  murder  it  must  be 
determined  by  evidence  whether  the  offense  was  murder  or  man- 
slaughter.    {McCaidey  v.  The  U,  States,  1  Morris  R.  486.) 

Again,  our  statute  provides  that  "  the  defendant  may  be  found 
guilty  of  any  offense  the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged  in  the  indictment. 
(Compiled  Laws,  p.  476,  Sec.  424.) 
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In  ibis  view  of  the  case  the  verdict  may  have  authorized  a 
sentence  for  manslaughter.  It  may  have  been  a  good  verdict 
for  the  lower  degree  of  the  offense.  And  this  Court  on  reversal 
will  not  order  a  new  trial,  but  direct  the  judgment  so  authorized 
to  be  entered  up  by  the  c3ourt  below.  (Compiled  Laws,  p.  486; 
Kelly  V.  The  State,  8  Sme.  &  Mar.  B.  518;  Oliver  v.  The  State,  6 
How.  Miss.  R.  14.) 

in.  The  charge  to  the  juiy  is  in  many  respects  wholly  errone- 
ous, and  this  Court  will  be  forced  to  presume  that  it  wholly 
misled  the  jury. 

1.  It  assumes  that  unless  the  defendant  acted  in  proper  self- 
defence  or  showed  other  circumstances  of  justification,  then  he 
must  necessarilv  be  guilty.  There  may  have  been  facts  which 
excused  the  defendant,  and  would  also  have  authorized  his  ac- 
quittal, but  these  were  all  excluded;  and  unless  the  defendant 
was  technically  justified,  he  must  be  convicted. 

2.  The  Court  erred  in  charging  that  the  killing  being  proved, 
the  law  implies  the  malice;  and  it  devolves  upon  the  defendant 
to  repel  the  presumption.  The  charge,  as  an  abstract  proposi- 
tion, may  be  law,  but  is  too  broad  to  be  given  to  the  jury  with- 
out the  important  qualification  that  circumstances  which  excuse 
the  act  may  appear  from  the  evidence  produced  against  the 
prisoner.  Here,  however,  all  circumstances  favorable  to  the 
prisoner,  appearing  in  the  case  made  by  the  prosecution,  were 
expressly  excluded.  He  must  himself  show  them  in  his  own 
evidence.     {McDanid  v.  The  State,  8  Sm.  &  Mar.  401.) 

3.  The  jury  were  told  that  before  they  could  believe  the 
prisoner  insane  at  the  time  of  the  commission  of  the  act,  it 
must  first  be  shown  that  he  had  been  insane  at  some  prior  time, 
or  had  been  subsequently  insane. 

The  real  and  only  vitsd  question  for  the  determination  of  the 
jury  was,  whether  he  was  sane  or  insane  at  the  time  of  the  act. 
His  previous  or  subsequent  sanity  or  insanity  were  only  circum- 
stances of  evidence  to  guide  the  juiy  to  a  correct  finding  as  to 

the  principal  fact. 
[546]       Here,  however,  the  evidence  is  substituted  for  the  fact 

to  be  proved,  and  the  fact  itself  is  expressly  excluded. 

William  T  WaUace,  Attorney-General^  for  the  People.  No 
brief  on  file. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Justice  Hetdenfeldt  concurred. 

The  appellant  was  convicted  by  the  District  Court  of  Shasta 
County  of  the  crime  of  murder,  in  1855;  an  appeal  was  taken,  and 
the  judgment  of  the  Court  below  was  reversed,  and  a  new  trial 
ordered.  After  the  remittitur  had  been  filed  in  the  Court  below, 
the  indictment  under  which  the  conviction  was  had,  was,  on  mo- 
tion of  the  District  Attorney,  set  aside,  because  of  certain  irregu- 
larities in  the  summoning  and  empanneling  the  grand  jury 
which  found  it.    A  new  indictment  having  been  found  by  a  sub- 
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sequent  grand  jury,  appellant  was  again  put  upon  his  trial  for 
the  murder  of  said  Timmons. 

The  cause  being  submitted  to  a  jury,  a  verdict  o^  guilty  was 
returned,  upon  which  the  Court  entered  judgment. 

It  is  contended  by  the  appellant,  first,  that  the  defendant  was 
entitled  to  be  discharged  upon  the  dismissal  of  the  former  in- 
dictment, and  that  the  trial  and  subsequent  proceedings  were  in 
violation  of  that  clause  of  our  Constitution,  which  provides  that 
'*  no  person  shaU  be  twice  put  in  jeopardy  for  the  same  offense." 
This  provision  was  never  intended  to  apply  to  cases  in  which  a 
judgment  of  conviction  was  reversed  in  the  appellate  Court,  and 
a  new  trial  ordered.  In  such  cases,  it  being  apparent,  from  the 
judgment  of  reversal,  that  such  trial  was  erroneous,  the  defend- 
ant in  fact  was  not  in  jeopardy.  The  order  for  a  new  trial. places 
the  party  in  the  same  position  as  though  no  trial  had  been  had. 
(See  C.  L.  478,  Sec.  439.) 

It  is  contended,  second,  that  the  former  indictment  was  im- 
properly set  aside;  that  ti^e  597th  section  of  the  Criminal  Prac- 
tice Act,  which  empowers  Courts  to  set  aside  indictments  on 
motion  of  the  prosecutor,  and  for  reasons  to  be  embodied  in  the 
order,  means  legal  and  sufficient  and  not  frivolous  reasons,  and 
that  the  said  indictment  had  been  decided  in  this  Court  to  be 
valid  and  sufficient.  ' 

In  point  of  fact,  the  question  of  the  validity  of  the  indictment 
was  not  passed  on  by  this  Court.  The  case  was  determined 
solely  upon  an  objection  to  the  juror;  but  conceding  that  the  in- 
dictment was  perfect  in  every  respect,  we  do  not  construe  the 
section  of  the  law  referred  to  as  only  permitting  a  dismissal  of 
the  indictment  on  account  of  defects  in  the  instrument  itself. 

Many  cases  might  arise  when  in  furtherance  of  justice  we 
would  be  called  upon  to  dismiss  a  good  indictment,  and  such  a 
dismissal  is,  under  our  statute,  no  bar  to  a  further  prosecution 
for  the  same  offense,  if  it  amount  to  felony. 

The  second  objection  is  to  the  form  of  the  verdict,  which  is  in 
the  following  words:    **  We,  the  jury,  find  the  defendant 
guilty."    It  is  *said  that  this  verdict  did  not  authorize  a    [547] 
sentence  of  death;  that,  inasmuch  as  the  indictment  for 
murder  included,  under  our  statute,  the  crime  of  manslaughter, 
the  verdict  only  amounted  to  a  conviction  of  the  lesser  offense. 

The  authorities  cited  in  support  of  this  decision,  are  under 
statutes  which  establish  degrees  in  the  crime  of  murder,  except 
the  case  of  McCawley  v.  U.  S.  (1  Monr.  486),  where  it  was  held 
that  on  a  plea  of  guilty  upon  an  indictment  for  murder,  a  jury 
must  determine  whether  the  offense  be  murder  or  manslaughter. 

We  have  not  been  able  to  examine  the  authority  referred  to, 
but  prestmie  it  was  under  a  system  of  practice  very  different 
from  ours.  Under  our  system,  an  indictment  properly  contains 
but  one  count,  charging  a  single  crime,  and  under  it  the  ac- 
cused may  be  convicted  of  any  offense  necessarily  included  in 
the  offense  charged.  If  the  conviction  is  for  a  smaller  offense 
than  that  charged  in  the  indictment,  it  must  be  specified  in  the 
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lyerdict.    **  A  general  verdict  of  guilty  imports  a  conviction  on 

every  material  allegation  in  the  indictment/'    fC.  L.  475,  Sec. 

418.)    The^  verdict  in  this  case  establishes  uxe  truth  of  the 

charges  contained  in  the  indictment,  and  waa  a  conviction  for 

j  murder.  | 

Third,  the  charge  of  the  Court  as  to  the  proofs  of  circum-- 
'  stances  was,  it  is  said,  laid  down  too  broadly,  and  waa  calcur 
,lated  to  mislead  the  jury,  to  the  prejudice  of  Uie  defendant. 

In  support  of  this  objection,  a  case  is.  cited  in  8  Smedes  & 
!M.,  where  a  similar  instruction  was  held  to  be  erroneous.  We 
do  not  think  the  ruling  in  this  case  can  be.  supported  either  by 
reason  or  authority*  It  is  admitted  that  the  charge  was  correct 
in  principle,  and  it  is  difficult  to  presume  kow  a  juror  of  ordi* 
nary  intelligence  could  be  misled  by  it;  at  any  rate,  if  the  de* 
fendant  feared  such.  an. effect,  he  should  have  asked  an  instruc? 
tion  explaining  it. 

There  was  no  error  in  the  instruction  as  to  the.  evidence 
which  should  be  required  to  prove  insanity.  It  is  possible  to 
establish  the  insanity  of  the  defendant  at  the  instant  of  the 
commission  of  the  offense,  only  by  evidence  tending  to  prove 
that  the  defendant  was  insane  at  some  period  before,  or  after- 
wards. Upon  this  point  as  well  as  the  last,  there  is  no  evidence 
in  the  record  upon  which  to  base  the  instruction,  or  to  show  its 
relevancy,  and  we  have  before  decided  that  we  would  not  dis- 
turb a  judgment  of  the  Court  below  on  account  of  an  erroneous 
instruction,  which  was  not  applicable  to  the  facts  of  the  case., 
(See  People  v.  Boberts,  ante,  214.) 

The  judgment  is  affirmed,  and  the  Court  below  directed  to 
carry  itis  sentence  into  execution. 


[548J  *CONGER  bt  al;  v.  WEAVER  et  il. 

^  PuBLXo  Lixms,  pBEsxTHFnoN  07  BiOHT  BT  OoouPATXON. — The  light  to  be* 
protected  in  the  posflession  of  the  pnblio  lands  in  this  State,  is  founded 
alone  on  the  doctrine,  of  presnmptton;  for  alioeiise  to  occupy,  ^rom  the 
owner,  will  be  presumed. 

Idsx. — MiNBBAi*  Lands, — The  Government  of  the  United  States,  in  the  face 
of  the  notorious  occupation  of  the  public  lands  in  this  State  by  her  oiti* 
zens,  that  upon  those  lands  they  have  mined  for  gold,  eonstructed 
canals,  built  saw  mills,  cultivated  farms,  and  practloed  every  mode  of 
indus^,  has  asserted  no  right  of  ownership  to  any  oi  the  miaeral  lands 
in  this  State. 

Idkm. — KzoHT  OF  Ektst  bt  Mnreits. — ^The  State  Government  has  not  only 
acquiesced  in  this  universal  appropriation  of  the  public  lands  for  all 
these  purposes,  but  has  studiously  encouraged  them,  in  some  iustaaces, 
and  recognized  them  in  all;  and  this  Court  has  held  that  the  8tate>  in 
her  legislation  on  the  subject,  has  established  the  policy  of  permittingi 
all  who  wish,  to  work  the  mines,  with  or  without  conditions. 

Idem. — Yet  this  permission  has  not  been  derived  from  express  legislation,! 
but  by  general  legislation,  lookiDg  at  the  general  state  of  things,  from 
which  a  license  is  necessarily  presumed  to  all  who  choose  to  avail  tliem^i 

selvea  of  it. 

— — . . — — ___ i 

I.  cited  Jtferoed  if.  (7o.  V.  J!r«aiofir,  7  CiO.  897. 
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>  Idsx. — Wazxb  Bights. — ^Amon^  the  other  pxtTSoits  thus  enconzaged,  and 
which  ha^e  been  referred  to  in  leglslatiTe  acts,  and  been  made  the  snb- 
jects  of  revenue,  is  the  constmction  of  ditches,  canals  and  flames,  for 
the  purpose  of  conducting  water  for  miuing  purposes. 

Idem. — Statr  License. — This  right  then,  like  digging  gold,  is  a  franchise, 
and  the  attending  cireamstances  raise  the  presumption  of  a  general  grant 
from  the  sovereign,  of  this  privilege;  and  evecry  one  who  wishes  to  at- 
tain it  has  license  from  the  State  to  do  so,  provided  that  the  priur 
rights  of  others  are  not  infringed  upon: 

Idbh. — ^As,  from  the  nature  of  these  works,  time  is  necessary  to  complete 
them;  the  license  would  be  Taiueless,  if  the  right  did  not  commence 
until  their  completion;  and  it  must  be  presum^  that,  in  granting  the 
license,  the  State  did  not  intend  it  should  be  turned  into  so  vain  a 
thing,  but  designed  it  to  be  effectual,  for  the  object  in  view;  and  it  con* 
se^uently  follows  that  the  same  rule  must  be  applied  here  to  protect 
this  nght  as  any  other. 

'  Ideii.~-What  Constitxttbs  Possession. — In  oonstructing  canals,  under  the 
license  of  the  State,  the  survey  of  the  grouud,  planting  stakes  along  the 
*  line,  giving  public  notice,  and  actually  commencing  and  diligently  pur- 
suing the  work,  is  as  much  possession  as  the  nature  of  the  subject  will 
admit,  and  forms  a  series  of  acts  of  ownership  which  must  be  conclu- 
sive of  the  right. 

iDEif. — The  enclosure  of  the  ground  used  in  digging  a  canal,  not  being 
necessary  for  the  work,  would  give  its  proprietors  no  higher  rights;  nor 
is- it  necessarv,  as  notice,  jto  those  who  have  received  actual  notice,  of 
the  intended  line  of  the  caaiaL 

Ii»nf . — CflANOB  07  DntBOTioM  OF  DiTCR. — ^Wh«re  the  owners  of  a  ditch  had 
commenced  their  ditch  and  run  their  line  before  the  location  and  appro- 
priation of  a  lot  of  land  by  the  plaintiffs,  who  sued  them  for  trespass 
thereon;  Heldf  that  a  slight  divergence  in  the  construetion  of  the  canal 
from  the  original  line,  after  the  plaintiff's  location  and  appropriation, 
both  lines  running  equally  through  the  plaintiff's  chum,  was  no  trespass 
in  oonstructing  the. ditch  on  the  new  line;  and,  if  the  plaintiffs  suflered 
no  actual  injury  by  the  change,  it  was  damnum  absque  injuria. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Sierra. 

This  was  an  action  for  trespass,  quare  clavsum  fregit^  insti- 
tuted by  plaintiffs  to  recover  damages  for  injuries  committed  by 
defendants  in  a  certain  close  of  plaintiffs,  used  as  a  saw-miU 
yBf  d,  situated  on  the  south  branch  of  the  Middle  Fork  of  the 
Yuba  river,  in  Sierra  county.  There  is  a  prayer  for  an  injunc- 
tion contained  in  the  complaint^  which,  however,  is  not  consid- 
ered in  the  appeal. 

The  answer  of  the  defendants  denies  the  trespass,  and  jus- 
tifies under  a  claim  of  right  of  way  across  the  close  in 
question,  for  the  construction  *of  a  flume  or  ditch  for  [649] 
the  purpose  of  diverting  the  waters  of  the  stream,  on 
which  the  plaintiffs'  mill  is  situated,  for  mining  purposes.  It  is 
admitted  that  the  title  to  the  land  occupied  by  plaintiffs'  close 
and  by  defendants'  flume  and  ditch,  is  in  the  Government. 

It  appears,  from  the  statement  of  the  evidence  that  the 
plaintiffs,  in  March,  1855,  surveyed  their  mill-yard  and  ditch 
for  the  mill,  and  located  a  point  on  the  stream  for  the  construc- 
tion of  a  mill-dam.    The  toill  was  completed  in  July,  1855.    In 


^b^^^_i^B> 


1.  cited  Hill  T.  King,  8  Cal.  888;  aifirmed  W«t»€t  ▼.  C7oHycr»  10  OsL  288. 
a.  Cited  Tkomptony,  Xee,  8  CsL  280. 
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November,  1855,  the  defendants  removed  saw-logs,  belonging  to 

glaintiffs,  from  their  close,  and  proceeded  to  construct  a  l^t^e 
ume  across  the  same,  which  constitutes  the  trespass  laid  in  tne 
complaint. 

The  defendants  proved  that  they  commenced  the  survey  of 
their  ditch  in  July,  1853,  beginning  at  the  lower  end  ;  and  ran 
a  primary  survey  along  the  line  a  distance  of  about  twelve  miles, 
planting  stakes  every  four  rods — since  which  time  they  had 
actively  prosecuted  the  work,  and  expended  a  large  sum  of 
money  thereon.  The  defendants  proved  that  long  before  the 
location  and  construction  of  plaintiffs'  premises,  their  line  was 
staked  out  across  the  plaintiffs'  close,  and  within  nin^  feet  of 
where  the  flume  was  actually  laid,  in  November,  1855,  and  that 
their  notices  were  conspicuously  posted;  and  further,  that  the 
plaintiffs  had  actual  notice  thereof  while  they  were  erecting 
their  saw-mill.  There  was  some  testimony  introduced  by  plaint- 
iffs, to  the  effect  that  when  they  commenced  to  erect  their  mill 
there  was  no  Hne  surveyed  for  defendants'  ditch  across  the 
plaintiffs'  close. 

It  was  shown  that  the  plaintiffs'  mill  is  situated  on  the  side  of 
a  hill,  and  that  they  procured  their  saw-logs  from  the  hill 
above;  that  the  flume  of  defendants  ran  above  the  mill,  and  pre- 
vented plaintiffs  from  getting  their  logs  to  the  mill.  There  was 
also  some  testimony  introduced  by  plaintiffs,  to  the  effect  that 
the  first  line  of  survey  of  defendEmts'  would  have  carried  the 
flume  below  the  plaintmis'  mill ;  but  the  distance  in  altitude  be- 
tween the  bottom  of  defendants'  flume  and  the  bottom  of 
plaintiffs'  mill-wheel  is  proved  to  be  twenty-five  and  a  half  feet; 
while  the  difference  between  the  old  and  the  new  grade  of  the 
flume,  at  the  mill,  is  proved  to  be  only  ten,  or  at  most  sixteen 
feet,  the  flume  being  above  the  first  line  of  survey.  The  altera- 
tion in  the  grade  or  survey  was  proved  to  have  been  made  in 
July,  1856. 

On  this  point  the  Court  below  instructed  the  juiy  that  the 
defendants  had  no  right  to  change  the  line  of  their  ditch,  pro- 
vided such  change  would  work  an  injury  to  the  plaintiffs.  The 
instructions  refused  and  those  given  are  quite  numerous;  the 
substance  of  the  ruling  of  the  Court  below  being  that,  if  the 
defendants  had  located  their  ditch  across  the  close  of  plaintiffs, 
prior  to  plaintiffs'  possession,  and  had  posted  notices  along  the 
route  thereof,  and  had  proceeded  since,  actively,  to  prosecute 
the  work,  they  were  entitled  to  a  verdict. 

The  jury,  under  the  instructions  of  the  Court,  found  a  ver- 
dict for  the  defendants,  and  judgment  was  entered  accordingly. 

Motion  for  a  new  trial  was  made  and  overruled^  and  plaintims 
appealed. 

[550]    *McConneU,  for  Appellants. 

Inasmuch  as  plaintiffs'  possession  was  established  by 
uncontradicted  proof,  and  is  in  point  of  fact  not  disputed,  the 
turning  point  oi  this  case  must  be  as  to  the  existence  of  such 
right  of  way. 
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It  would  seem  from  defendants'  answer,  although  there  was 
no  proof  on  that  point,  that  the  fee  of  the  land  occupied  bj  both 
parties  is  in  the  G-ovemment. 

We  would  in  the  outset  of  the  argument,  call  the  particular 
attention  of  the  Court  to  the  nature  of  defendants'  defense, 
and  the  character  of  the  proof  by  which  they  attempt  to  sup- 
port it. 

In  their  answer  to  the  original  and  amended  complaints,  they 
set  up  that  they  cLiimed  and  owned  a  right  of  way  oyer  said 
close  for  the  purpose  of  constructing  a  flume  or  canal.  A 
"  right  of  way"  is  an  easement,  and  an  easement  is  defined  to 
be  a  ''privilege  whieh  the  public,  or  the  owner  of  neighboring 
lands  or  tenements  hath  in  the  lands  of  another.'^  (3  Kent's 
Com.  419.)  A  right  of  way  is  defined  to  be  ''  a  right  of  private 
passage  over  anoUier  man's  ground."  (3  Kent's  Com.  p.  419, 
.420.) 

We  will  pause  here  to  suggest,  that  inasmuch  as  a  right  of 
way  is  an  easement  in  the  land  of  another,  a  plea  justifying  on 
that  ground  necessarily  admits  title  and  possession  in  the 
plaintiffs.  This  clearly  follows  from  the  language  of  the  defini- 
tions given.  The  defendants,  therefore,  for  all  the  purposes  of 
this  appeal,  are  estopped  by  their  plea  from  denying  plaintifrs' 
title  or  possession.    (10  Conn.  B.  p.  23.) 

To  return  to  the  definitions  of  Mr.  Chancellor  Kent,  of  an 
easement  and  "right  of  way."  We  say,  first,  that  aright  of 
way  is  not,  and  cannot  be,  property  in  the  land  itself,  or  fiowing 
out  of  it,  but  a  mere  abstxaet  right  created  by  the  relation  which 
their  respective  estates  bear  to  each  other.  Secondly,  a  right 
of  way,  properly  so  called,  is  inconsistent  with  the  possession 
of  the  land  over  which  the  way  passes,  for  when  the  right  and 
the  possession  vest  in  the  same  individual,  the  right  merges 
into  the  possession. 

From  this,  it  follows,  first,  that  a  right  of  way  can  never  be 
exclusive  as  against  the  owner  of  the  land,  for  if  it  could,  thea 
the  title  to  the  land  itself  would  be  in  the  owner  of  the  right  of 
wav  or  easement,  a  conclusion  altogether  inconsistent  wi&  the 
dennitions  before  cited.  The  reverse  of  this  proposition  would 
involve  the  obvious  logical  absurdity,  that  a  man  could  have  an 
easement  in  his  own  property. 

Secondly,  that  the  owner  of  a  right  of  way  cannot  obstruct 
the  way,  or  use  it  in  a  manner  to  do  injury  to  the  land  through, 
which  it  passes.  This  obvious  principle  is  the  foundation  of 
the  well  known  rule  of  law,  viz:  that  a  person  having  a  right  of 
way  over  the  land  of  another,  must  confine  himself  strictly  to 
the  way  or  road  which  he  has  the  right  to  pass,  and  the  least 
departure  therefrom  will  be  a  trespass.  Hence  we  say,  that  tha 
light  to  build  a  flume  or  dig  a  ditch  over  the  land  of  another^, 
can,  in  no  proper  sense  of  the  words,  be  called  a  right  of  way. 

A  flume  or  ditch  is  necessarily  a  permanent  structure,  and  I 
lay  it  down  as  almost  an  axiom,  that  he  who  has  a  ri^ht 
to  encumber  lands  *with  permanent  buildings  of  any  kind   [5611 

yoi..VI.— 37  '       |i77 


G51  Conger  v.  Weayer.  [Sup.  Ch' 

must  also  have  either  the  jus  propnetatUs  or  the  jus  posses^ 
sionis  in  Buch  lands. 

It  is  scarcely  necessary  to  cite  authorities  in  substantiation  of 
this  proposition,  but  I  will  refer  to  a  few  elementaiy  rules.  It 
is  said  by  all  law  writers  that  a  grant  to  one  and  ms  heirs  (in 
this  State  the  word  heirs  would  be  superfluous),  of  the  profit  of 
a  particular  piece  of  land  will  pass  the  land,  because,  says  one, 
'*  what  is  the  land  but  the  i)rofits  thereof,  for  thereby  vesture, 
herbage,  trees,  mines,  and  all  whatsoever  parcel  of  that  land, 
doth  pass."  A  grant  of  the  annual  growth  on  land  {vesturam 
terroB)  will  pass  such  an  interest  and  i)OSsession  in  the  land  it- 
self, as  to  enable  the  grantee  to  maintain  trespass  quare  clausum 
/regit,  (2  Wheaton's  Selwin,  p.  1,341,  and*  cases  cited;  Coke 
on  Litt.  5a,  15b.)  Now,  we  say  that  a  right  to  occupy  land  in 
perpeiuum  in  any  manner  whatsoever,  is  an  interest  or  property 
in  the  land  itself,  as  contra-distinguished  from  a  right  or  ease- 
ment flowing  out  of  the  land. 

The  Court  cannot  but  perceive  the  point  we  desire  to  make,^ 
but  to  remove  even  fancied  difficulties,  I  will  re-&tate  our  prop-i 
ositions, 

1.  A  "right  of  way  "  is  not  an  interest  or  right  in  the  land'; 
itself. 

2.  A  "right  of  way  "  is  a  mere  right  of  passage,  and  does  not 
and  cannot  include  tiie  right  to  permanently  occupy. 

3.  If  defendants  have  in  fact,  as  they  say  they  have,  a  right 
to  encumber  plaintiffs  close  by  a  permanent  structure,  they 
must  also  have  a  property  conjoined  to  the  physical  possession 
of  the  land  itself. 

These  conclusions  involve  the  further  conclusion  that  defend- 
ants have  failed  to  describe  properly  the  nature  of  the  right 
claimed  by  them,  and  I  presume  we  might  with  safety  stop  and 
rest  the  case  on  this  point. 

If  defendants'  rignt  to  construct  a  flume  across  plaintifGa*' 
close  also  involves  within  itself  a  right  to  the  close,  or  to  the 
possession  of  the  close,  the  next  inquiry  will  be,  whether  they, . 
in  point  of  fact,  had  either  the  possession,  or  a  right  to  the  j 
possession. 

If  they  had  the  right  to  the  possession,  it  must  have  resulted 
from  acts  of  a  fixed  and  definite  character  which  are  susceptible  | 
of  ready  proof. 

To  constitute  possession  of  a  lot  of  land  dedicated  to  the  pur-' 
pose  of  digging  a  ditch  or  building  a  flume,  the  same  acts  are. 
necessary  as  constitute  possession  of  a  ranch  or  town  lot. 

I  certainly  know  of  no  principle,  which  in  its  practical  opera-^ 
tion  would  go  to  relax  fixed  rules  of  law  in  favor  of  the  owners 
of  ditches,  or  any  other  class  of  the  community.  I  am  aware  of 
the  great  prevalence  of  an  opinion  among  the  unlearned  that 
judicial  decisions  must,  as  far  as  possible,  be  made  to  conform, 
to  the  wants  and  exigencies  of  a  new  community. 

They  say  that  mines  and  water  ditches  are  things  sui  generis;' 
and  that  our  Courts,  disregarding  settled  principles  and  anal^ 
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ogies,  should  frame  their  dedfiions  so  as  to  make  them  subserve 
the  fancied  interest  of  a  supposed  majoziiy. 

We  deny  altogether  tiie  proposition  that  a  Court  has  the 
Tight  to  pxy  into  the  ^ants  of  the  people  and  ascertain  as  the 
basis  of  its  decision  what  the  interest  of  the  majority  re- 
quires. 

*The  only  inquiry,  then,  remaining  in  this  connection  [562] 
is,  what  acts  are  necessary  to  constitute  a  right  to  the 
possession  of  a  portion  of  the  public  land?  And  here,  fortun* 
ately,  we  are  not  driven  to  an  investigation  of  abstract  or 
fundamental  principles,  but  can  rest  our  case  on  a  plain,  dis- 
tinct and  well  setued  rule,  laid  down  by  our  own  Supreme 
Court 

In  the  case  of  SvoeeUand  v.  I^roe  and  others,  decided  by  this 
Court  at  its  April  Term,  1856,  this  very  question  arose,  and 
after  full  argument  was  decided. 

Here,  then,  we  say,  is  a  plain  and  distinct  rule  for  the  gov- 
ernment of  this  case.  The  plaintifs  were  in  actual  possession, 
possessio  pedis,  of  the  mill-yard  at  the  time  of  defendants'  entry, 
because  they  had  it  actually  covered  with  their  saw-logs. 

The  defendants,  to  justify  their  entry,  must  establish  a  para- 
mount right  of  possession,  which  could  only  exist  provided  they 
had  at  some  time  an  actual  prior  possession. 

The  land  belonging  (according  to  defendants'  own  showing), 
to  the  public,  it  is  requisite  to  constitute  the  possession  out  of 
which  the  right  of  possession  flowed,  that  defendants  should 
have  actually  encloe^  the  ground  on  which  they  expected  to 
construct  their  flume,  prior  to  the  occupation  of  the  same  by 
the  phiintiffs. 

It  is  not  pretended  that  defendants  at  any  time  had  enclosed 
any  piece  of  ground  between  the  gap  and  the  river,  much  less 
the  dose  of  ttie  plaintiffs.  Nor  is  there  a  particle  of  evidence 
to  show  that  defendants  ever  had  a  stake  on  the  ground  oc- 
cupied by  the  plaintiffs  as  a  mill-yard.  Now,  then,  under  the 
dedsion  in  Sweetland  v.  Froe  and  o&iers,  is  it  not  established 
conclusively  that  defendants  never  had  a  possession  of  the 
close,  and  as  a  consequence  that  they  never  had  a  right  to  the 
possession,  for  it  is  manifest  that  having  no  title  or  color  of  title, 
they  could  only  have  a  right  of  possession  by  having  been  once 
in  tiie  actual  possession. 

The  object  of  requiring  a  settler  on  government  land  to  in- 
close his  land  in  order  to  get  a  defeasible  possession,  is  to  give 
notice  to  the  world  of  the  extent  and  boundaries  of  his  claim. 

The  object  of  requiring  a  projector  of  a  ditch  to  mark  out  in 
any  way  the  line  or  course  of  his  intended  ditch  is  also  to  give 
notice  to  the  world  of  his  claim  to  the  same.  Now,  in  the  one 
ease,  a  marked  boundary  of  stakes  and  blazed  trees,  the  result 
of  a  regular  survey,  was  deemed  insuffident  to  give  that  notice; 
while  in  this  case  it  is  claimed  that  a  mere  *'  random  "  survey  or 
reconnoisance  with  no  stakes  of  importance  along  the  route,  is 
suffident 
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But  the  defendants  predicate  their  claim  upon,  and  connect 
it  with,  an  alleged  prior  right  to  divert  and  use  the  waters  of  the 
Middle  Yuba. 

Whether  this  question  of  the  water  right  could  properly  arise 
in  this  case,  I  will  not  now  stop  to  discuss.  Mj  impression  is 
that  it  could  not,  for  it  certainly  does  not  follow  that  because 
defendants  had  a  prior  right  to  the  water  of  the  Yuba,  they, 
therefore,  had  the  right  to  pass  with  their  flume  through 
plaintiff's  close. 

The  question  has,  however,  been  thrown  into  tiiis  case 

[553]    and  we  are  *perfecUy  willing  to  meet  it.    It  is  in  proof, 

and  not  contradicted  that  plaintiffs  had  actually  diverted 

the  water  of  the  Middle  Yuba,  and  were  using  it  to  propel  their 

saw-mill  in  the  month  of  July,  1855. 

The  defendants  had  not  built  their  flume,  even,  before  the 
month  of  November,  1855,  and  there  is  no  evidence  that  they 
ever,  at  any  time,  actually  diverted  the  water  or  used  it. 

In  the  case  of  Kelly  v.  The  Naioma  Water  Co.,  this  Court  in  a 
well  considered,  though  brief  opinion,  held,  that  the  right  to 
water  for  the  purpose  of  diversion  on  the  public  land,  must  date 
from  the  actual  appropriation  of  the  water,  by  the  party  claim- 
ing it.  In  the  same  opinion  they  refer  to  the  case  of  Bame  v. 
Slaj'k  (4  Cal.  B.  412),  and  commend  the  doctrine  of  relation 
there  laid  down.  This  portion  of  the  opinion  has  given  rise 
to  what  I  consider  a  misconception  of  its  true  purport  and 
meaning. 

For  if  the  doctrine  of  relation  appHes  at  all,  it  must  be  to  sudi 
acts  only  as  have  direct  and  immediate  connection  with  the  act 
of  appropriation,  and  not  such  as  remotely  superinduce  thereto. 
The  acts  necessary  for  the  appropriation  of  water  by  diversion, 
are  few  and  simple,  they  are:  first,  the  construction  of  a  dam  to 
the  river;  and  second,  the  digging  of  a  ditch  or  building  of  a 
flame  to  receive  the  water. 

But  a  party,  starting  at  a  great  distance  from  a  stream  and 
running  not  to  a  fixed  and  definite  point,  but  to  the  stream 
generally,  cannot,  with  any  degree  of  propriety,  be  said  to  be 
doing  one  of  the  series  of  act  necessary  to  constitute  an  appro- 
priation. 

Now  we  say,  that  no  property  in  one  of  the  elements,  can 
exist  separate  from  its  use;  as  long  as  a  party  has  no  control  or 
dominion  over  it,  he  has  no  property  in  it.  The  very  adjective 
*' usufructuary,"  adopted  to  characterize  the  sort  of  property 
which  may  be  had  in  water,  proves  this. 

In  this  State,  however,  the  diversion  of  a  water-course  is  ad- 
mitted to  be  legal  as  against  persons  claiming  by  a  naked  settle 
ment  on  the  public  lands.     {Irwin  v.  Philips,  5  Oal.  B.) 

The  theory  of  that  decision  is  that  a  person  has  the  right  to 
divert  a  water-course,  provided  he  is  prior  in  point  of  time,  as 
against  another  person  who  has  only  a  naked  possession  of  the 
bed  or  banks  of  the  stream,  because  such  person  having  no  titte 
cannot  object  to  the  diversion;  in  other  words  that  no  one  can 
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object  to  the  diversion  of  water,  who  has  not  either  a  title  to  the 
soil  or  a  prior  possession.  Tlus  decision  is  not,  and  does  not 
purport  to  be,  a  departure  from  the  common  law. 

To  acquire  a  right  to  divert  water  among  riparian  owners, 
where  it  does  not  depend  upon  an  actual  grant,  two  things  are 
essential.  First,  that  the  party  should  actually  divert  and  have 
the  control  and  use  of  the  water,  and  secondly,  that  such  con- 
trol and  use  should  continue  without  interruption  or  molesta- 
tion, for  the  space  of  time  limited  by  prescription,  which  of 
course  must  vary  in  different  countries. 

The  decision  that  priority  confers  right,  arose  from  the  appli- 
cation of  settled  principles  to  a  new  and  extraordinary 
state  of  facts — the  decision  *that  it  was  not  requisite  to    [554] 
confer  a  water  right  for  the  party  to  have  the  actual  con- 
trol and  use  of  the  water,  would  be  a  perversion  of  a  principle 
equally  applicable  here,  as  elsewhere. 

The  principle  that  the  right  and  the  use  are  inseparable  and 
mutually  dependant,  is  not  confined  to  water,  but  extends  to  all 
the  elements  alike.  Thus,  a  man  can  acquire  a  certain  degree 
of  property  in  air  or  light  which  a  Court  of  law  will  protect. 
But  all  authors  agree  that,  in  either  case,  it  is  the  use  and  con- 
trol that  confers  the  right. 

The  testimony  of  all  of  defendants'  witnesses  establishes,  that 
wherever  their  original  survey  or  location  might  have  run,  it 
certainly  did  not  cross  plaintiffs'  close  at  the  points  where  they 
afterwards  committed  the  alleged  trespass. 

If  plaintiffs  obtained  possession  of  the  locus  in  quo,  subject  to 
any  right  of  way  in  defendants,  it  was  the  way,  as  it  then  ex- 
isted, not  such  as  it  might  become  by  the  whim  or  caprice  of 
defendants.  (2  Wheaton,  Selwin's  Nisi  Prius,  p.  1,368,  and 
authorities  there  cited. 

If  the  acts  of  defendants  are  unlawful,  then  the  law  infers  an 
injury  to  plaintifb. 

The  injury,  in  point  of  fact,  may  be  nothing,  yet  if  the  defend- 
ant is  gmlty  of  an  unlawful  act  on  the  premises,  the  plaintiffs 
are  entitied  to  a  verdict.  This  is  the  principle  of  that  large 
class  of  cases,  where  nominal  damages  are  recovered.  Indeed, 
the  action  of  ejectment,  was  in  its  origin  an  action  of  trespass, 
brought  to  try  the  title,  wherein  the  damages  were  of  course, 
purely  nominal. 

Suppose  a  jury  in  an  action  of  trespass  should  find  specially, 
that  defendant  had  unlawfully  entered  upon  plaintiffs'  close,  but 
had  done  no  ascertainable  injury,  would  not  a  Court  disregard 
the  last  portion  of  the  finding,  and  either  render  judgment  for 
plaintiff  or  award  a  venire  de  novo.  It  certainly  would  not  enter 
judgment  for  defendant  in  such  a  case. 

And  if  we  follow  this  doctrine  to  its  legitimate  conclusion,  I 
suppose  they  could  run  throtigh  my  house  or  bam,  built  after 
the  year  1853,  for  my  possession  of  the  ground  on  which  my 
house  stands,  is  not  more  sacred  than  my  possession  of  a  field 
>s>r  other  piece  of  land.    The  doctrine  goes  even  further,  and  in 
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effect  gives  to  a  ditcli  proprietor  the  power,  by  changing  his 
ditch  route,  to  pass  through  all  lands  occupied  subsequent  to 
his  appropriation.  The  State  of  Oalif  omia,  with  all  its  power, 
cannot  do  what  the  Court  said  these  defendants  oould  do. 

Durm  S  MeredUk,  for  Bespondents. 

That  if  any  error  existed  and  was  made  by  the  Court  during 
the  progress  and  examination  of  the  case  and  in  the  final  judg- 
ment had  in  the  rolmgs  of  the  Court,  and  giving  and  refusing 
instructions,  it  was  adverse  to,  and  against  the  respondents,  and 
in  favor  of  appellants,  and  about  which  they  have  no  right  to 
complain.  (See  instructions  of  the  Court.)  And  we  refer,  in 
supx>ort  of  tins  position,  to  the  cases  of  Eddy  el  id,  v.  Simpson  et 
id.  (3  Cal.  Bep.  249);  Irwin  v.  PM^(5  Cal.  Rm.);  KeUy 
[555]  *v.  NiOoma  Waier  Co.  (Cal.  Bep.  Jan.  Term,  1856),  and 
Priest  el  oZ.  v.  Union  Wider  Co.  (Cal.  Bep.  April  Term, 
.1856.) 

Weaver  k  Co.  were  first  to  locate  and  take  up  the  waters  of 
the  South  Fork  of  the  Middle  Fork  of  the  Yuba  Biver,  and  did 
locate  the  same,  and  commence  work  upon  the  same,  and  did 
run  a  grade  line  whi<A  they  afterwards  followed,  long  anterior 
to  the  time  plaintifiBs  we^t  upon  the  ground. 

Saw-logs  lying  upon  ground  is  not  an  enclosure,  and  all  law 
writers  upon  the  subject  deny  it  to  be  so.    (See  Law  Die.  p. — .) 

This  Court  has  said  it  will  notice  the  peculiar  condition  of  the 
country;  if  so,  could  it  be  so  unreasonable  as  to  ask  (as  the 
appellants  have  done)  that  the  respondents  should  have  been 
compelled  to  run  a  serpentine  fence  or  endosnie  along  thirty 
miles  of  flume  to  give  them  right;  if  so,  every  ditch  in  the 
country  is  gone  to  the  first  who  may  choose  to  intervene.  (Irwin 
y.  Philips  et  id.,  Cal.  B.  p.  21,  January  Term,  1855.) 

Weaver  &  Co.  being  the  first  to  locate,  if  tiiiey  commenced  in 
good  faith  to  appropriate,  had  a  right  of  way  along  their  ditch 
wherever  it  might  run;  they  did  not  alter  their  grade,  but  had  a 
right  to  do  so,  and  if  in  so  doing,  they  passed  through  the  pub* 
lie  lands  afterwards  claimed  by  others,  they  had  a  perfect  right 
Bo  to  do.  Although  the  proof  shows  no  change  of  grade  from 
the  original  grade  line  run  by  the  resx>ondents  in  1853,  yet  they 
had  a  right  to  run  or  change  it.  (WaJdron  db  Joiner  v.  Mar^ 
et  aZ.,  Cal.  B.  Jan.  Term,  1856.) 

Bandom  survey,  as  assigned  in  error  by  appellants,  accord- 
ing to  all  the  testimony,  means  a  first  or  preliminary  survey. 
If  right,  as  was  found  to  be  so  in  this  case,  it  is  adopted;  if 
wrong,  then  it  might  be  changed  in  accordance  with  intention 
of  appropriation. 

The  proof  shows  that  from  first  to  last,  plaintiffist  knew  they 
were  claiming  and  endeavoring  to  appropriate  a  right  claimed 
and  appropriated  by  respondents.  They  were  warned  and  wil* 
fully  blind. 

The  whole  testimony  and  cases  show  that  the  jury  were  prop- 
erly instructed,  and  passed  upon  the  facts  as  they  had  a  right 
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^to  do.     This  Court  will  not  disturb  their  verdict.    (Jlmaberry 
^  al,  V.  Dickkouse  et  al,,  4t  Cal.  B.  102.) 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Tebbt  coucurred.  Mr.  Chief  Justice  Mubbat  dis- 
sented. 

It  is  admitted  iu  the  argument,  on  both  sides,  that  the  rights 
claimed  hy  both  parties  are  in  and  to  the  public  lands,  neither 
of  them  having  title,  except  what  arises  from  possession,  or  the 
claim  of  it. 

In  the  decisions  we  have  heretofore  made  upon  the  subject  of 
'private  rights  to  the  public  domain,  we  have  applied  simply  the 
rules  of  the  common  law.  We  have  found  that  its  principles 
have  abundantly  sufficed  for  the  determination  of  all  disputes 
which  have  come  before  us;  and  we  claim  that  we  have  neither 
'modified  its  rules,  nor  have  we  attempted  to  legislate  upon  any 
^pretended  ground  of  their  insufficiency. 

That  new  conditions  and  new  facts  may  produce  the 
novel  application  *of  a  rule  which  has  not  been  before  [556] 
applied,  in  like  manner,  does  not  make  it  any  less  the 
^common  law;  for  the  latter  is  a  system  of  grand  principles, 
founded  upon  the  mature  and  perfected  reason  of  centuries.  It 
would  have  but  little  claim  to  the  admiration  to  which  it  is  en- 
'titled,  if  it  failed  to  adapt  itself  to  any  condition,  however  new, 
Vhich  may  arise;  and  it  would  be  singularly  lame  if  it  is  impo- 
tent to  determine  the  right  of  any  dispute  whatsoever.  Having, 
as  far  as  we  have  gone,  met  all  difficulties  by  adhering  to  its 
-doctrines,  we  have  no  ground  to  presume  that  we  will  have  to 
Igo  beyond  its  precincts  for  a  solution  of  any  which  niay  arise. 

One  of  the  favorite  and  much  indulged  doctrines  of  the  com-^ 
hnon  law,  is  the  doctrine  of  presumption.  Thus,  for  the  pur- 
pose of  settling  men's  differences,  a  presumption  is  often  in- 
•dulged,  where  the  fact  presumed  cannot  have  existed.  In  sup- 
Iport  of  this  position,  X  will  refer  to  a  few  eminent  authorities. 

In  Uldridge  v.  XnoU  (Cowper,  215),  Lord  Mansfield  says: 
^*  Lord  Coke  Btiys  somewhere,  that  an  Act  of  Parliament,  may 
ibe  presumed,  and  of  late  it  has  been  held  that  even  in  the  case 
»of  the  crown,  which  is  not  bound  by  the  statutes,  a  grant  may 
l>e  presumed  from  great  length  of  possession.  It  was  so  done 
in  the  case  of  the  corporation  of  Hull  &  Homer;  not  that,  in 
such  cases,  the  Court  really  thinks  such  a  grant  has  been  made, 
because  it  is  not  probable  a  grant  should  have  existed  without 
lits  being  on  record,  but  they  presume  the  fact  for  the  purpose, 
land  from  a  principle,  of  quieting  the  possession," 

(See  also  GoodiUle  v.  Baldwin,  11  East.  488;  and  Oranger  v. 
teco«,  6Man.) 

In  these  cases  presumptions  were  indulged  against  the  truth—^ 
presumptions  of  Acts  of  Parliament  and  grants  from  the  crown. 
It  is  true,  the  basis  of  the  presumption  was  length  of  time,  but 
the  reason  of  it  was  to  settle  the  dispute  and  to  quiet  the  pos- 
jbession.    If,  then,  lapse  of  time  requires  a  Court  to  raise  pre- 
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sumptions,  other  circumstances,  which  are  equally  potent  and 
persuasive,  must  have  the  like  effect  for  the  purposes  of  the  de- 
sired end;  for  lapse  of  time  is  but  a  circumstance,  or  fact,  which 
calls  out  the  principle,  and  is  not  the  principle  in  itself. 

Every  judge  is  bound  to  know  the  histoiy  and  the  leiading 
traits  which  enter  into  the  history  of  the  country  where  he  pre-  I 

sides.  This  we  have  held  before,  and  it  also  is  an  admitted 
doctrine  of  the  common  law.  We  must,  therefore,  know  that 
this  State  has  a  large  territory;  that  upon  its  acquisition  by  the 
United  States,  from  the  sparseness  of  its  population,  but  a  small 
comparative  proportion  of  its  land  had  Seen  granted  to  private 
individuals;  that  the  great  bulk  of  it  was  land  of  the  Govern- 
ment; that  but  little,  as  jei,  has  been  acquired  by  individuals 
by  purchase;  that  our  citizens  have  gone  upon  the  public  lands 
continuously,  from  a  period  anterior  to  the  organization  of  the 
State  Government  to  the  present  time;  upon  these  lands  they 
have  dug  for  gold;  excavated  mineral  rock;  constructed  ditches, 
flumes  and  canals  for  conducting  water;  built  mills  for  sawing 
lumber  and  grinding  com;  established  farms  for  cultivat- 
[557]  ing  the  earth;  made  settlements  for  the  grazing  '^'of  cat- 
tle; laid  off  towns  and  villages;  felled  trees;  diverted 
water-courses;  and,  indeed,  have  done,  in  the  various  enter- 
prises of  life,  all  that  is  usual  and  necessary  in  a  high  condition 
of  civilized  development.  All  of  these  are  open  and  notorious 
facts,  charging  with  notice  of  them  not  only  the  Courts  who 
have  to  apply  the  law  in  reference  to  them,  but  also  the  Govern- 
ment of  the  United  States,  which  claims  to  be  the  proprietor  of 
these  lands;  and  the  Government  of  the  State,  within  whose 
sovereign  jurisdiction  they  exist. 

In  the  face  of  these  notorious  facts,  the  Government  of  the 
United  States  has  not  attempted  to  assert  any  right  of  jowner- 
ship  to  any  of  the  large  body  of  lands  within  the  mineral  region 
of  the  State. 

The  State  Government  has  not  only  looked  on  quiescently 
upon  this  universal  appropriation  of  the  public  domain  for  all 
of  these  purposes,  but  has  studiouslv  encouraged  them  in  some 
instances,  and  recognized  them  in  ail. 

Now,  can  it  be  said,  with  any  propriety  of  reason  or  common 
sense,  that  the  parties  to  these  acts  have  acquired  no  rights? 
If  they  have  acquired  rights,  these  rights  rest  upon  doctrine  of 
presumption  of  a  grant  of  right,  arising  either  from  the  tacit  as- 
sent of  the  sovereign,  or  from  expressions  of  her  will  in  the 
course  of  her  general  legislation,  and,  indeed,  from  both. 

Possession  gives  title  only  by  presumption;  then,  when  the 
possession  is  shown  to  be  of  public  land,  why  may  not  any  one 
oust  the  possessor?  Why  can  the  latter  protect  his  possession? 
Only  upon  the  doctrine  of  presumption,  for  a  license  to  occupy 
from  the  owner  will  be  presumed. 

In  the  case  of  Hicks  v.  Bell  (3  Cal.  219),  speaking  of  this  State's 
ownership  of  her  gold  mines,  this  Court  said  :  "In  her  legisla- 
tion upon  this  subject,  she  has  established  the  policy  of  permit- 
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ting  all  who  desire  it  to  work  her  mines  of  gold  and  silver,  with 
or  without  conditions." 

Yet  there  was  not  at  that  time,  nor  has  there  been  since,  anj 
act  of  the  Legislature  directly  conferring  the  privilege  of  work- 
ing the  mines,  except  in  cases  of  foreigners,  who  were  required 
to  obtain  and  pay  for  a  license  to  do  so. 

How,  then,  was  the  permission  derived?  The  answer  is 
evident.  Her  general  legislation,  looking  at  the  existence  of 
this  state  of  things,  and  referring  to  it,  necessarily  presumed  a 
license — a  license  to  every  one  who  chose  to  possess  himself  of 
the  franchise. 

Now,  also,  ever  since  the  organization  of  the  State,  among  the 
other  various  enterprises  which  have  been  undertaken  upon  the 

Eublic  lands,  is  that  which  is  brought  in  question  in  the  case 
efore  us — the  construction  of  ditcnes,  flumes,  and  canals,  for 
the  purpose  of  conducting  waters  from  their  natural  channels 
to  supply  the  wants  of  gold  miners. 

In  like  manner,  as  in  other  pursuits,  the  State  Government 
has  looked  on  the  progress  of  these  works  for  the  past  seven 
years,  until  their  extent  has  reached  hundreds  of  miles,  and 
every  importalit  stream  in  the  State  has  been  tapped  by 
them — has  referred  to  them  in  various  ^legislative  acts,  [558] 
and  has  annually  made  them  the  subject  of  revenue  to 
the  State. 

In  Irvrin  v.  Philips  (5  Cal.  140),  we  canvassed  the  action  and 
non-action  of  the  State  upon  this  subject,  and  derived  from  her 
course  by  the  rule  of  presumption,  a  positive  right  in  the 
constructors  and  owners  of  these  works  to  hold  and  enjoy  them 
as  property — a  vested  right  which  cannot  be  taken  away. 

In  that  and  several  subsequent  cases  we  have  recognized  their 
right  to  appropriate  the  water,  to  divert  it  from  its  natural  chan- 
nel where  no  riparian  rights  intervened,  and  to  be  protected  in 
its  use  in  its  pure  and  natural  condition,  against  all  subsequent 
efforts  to  divert  or  injure  it. 

This  right,  then,  lixe  that  of  digging  gold,  is  a  franchise;  the 
attending  circumstances  raise  the  presumption  of  a  general 
grant  from  the  sovereign  of  this  privilege,  and  every  one  who 
wishes  to  attain  it  has  license  from  the  State  to  do  so,  provided 
the  prior  rights  of  others  are  not  interrupted. 

But,  from  the  nature  of  these  works,  it  is  evident  that  it  re- 
quires time  to  complete  them,  and  from  their  extent,  in  some 
instances,  it  would  require  much  time;  and  the  question  now 
arises,  at  what  point  of  time  does  the  right  commence^  so  as  to 
protect  the  undertaker  from  the  subsequent  settlements  or  en- 
terprises of  other  persons.  If  it  does  not  commence  until  the 
canal  is  completed,  then  the  license  is  valueless,  for  after  nearly 
the  whole  work  has  been  done,  any  one,  actuated  by  malice  or 
self-interest,  may  prevent  its  accomplishment ;  any  small  squat- 
ter settlement  might  effectually  destroy  it. 

But  I  apprehend  that,  in  granting  the  license  which  we  have 
presumed  for  the  purpose  before  us,  the  State  did  not  intend 
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that  it  should  be  turned  into  so  vain  a  thing,  but  designed  that 
it  should  be  effectual  for  the  object  in  view;  and  it  consequently 
follows  that  the  same  rule  must  be  applied  here  to  protect  this 
right  as  in  any  other. 

Possession  and  acta  of  ownership  are  the  usual  indications  of 
a  right  of  property,  and  these  must  be  judged  according  to  the 
nature  of  the  subject-matter. 

One  is  in  possession  of  any  emphr  house  who  has  the  key  of 
its  door  in  his  pocket;  of  a  horse,  when  he  is  riding  it;  of  cattle 
pasturing  upon  his  grounds;  so  a  miner,  who  has  a  few  square 
feet  for  his  mining  claim  which  he  cannot  directly  occupy,  has 
possession,  because  he  works  it,  or  because  he  has  staked  it  off 
to  work  it,  if  his  acts  show  no  intention  to  abandon;  building  a 
dam  is  taking  possession  df  water  as  a  usufruct. 

So,  in  the  case  of  constructing  canals,  under  the  license  from 
the  State,  the  survey  of  the  ground,  planting  stakes  along  the 
line,  and  actually  commencing  and  diligently  pursuing  the 
work,  is  as  much  possession  as  the  nature  of  the  subject  will 
admit,  and  forms  a  series  of  acts  of  ownership  which  must  be 
conclusive  of  the  right. 

It  is  true,  as  is  contended  by  the  appellants,  the  defendants 
might  have  enclosed  the  ground  which  they  needed  for 
[559]  the  digging  of  their  '''canal ;  but  enclosure  was  not  neces* 
sary  for  the  work,  it  would  give  them  no  higher  rights, 
and  it  would  have  been  no  more  notice  than  the  plaintiffs  al<^ 
ready  had  received.  Lex  non  cogii  ad  vana  is  another  maxim  of 
the  common  law. 

But  it  is  urged  that  in  completing  the  canal  or  flume  in  ques* 
tion,  the  defendants  diverged  a  little  from  their  original  sur- 
veyed line,  at  the  jKiint  where  it  passed  through  the  lot  claimed 
by  the  plaintiffs,  and  that,  therefore,  this  was  an  injury  for  which 
they  were  at  least  entitled  to  nominal  damages.  This  position 
is  not  correct.  Either  line  passed  through  the  same  lot.  The 
defendants  had  the  right  to  go  upon  the  lot  and  erect  their 
flume  through  it;  there  was,  therefore,  no  trespass,  and  if  the 
divergence  was  no  actual  injury  to  the  plaintiffs,  it  was  damnum 
absque  injuria,  and  the  Court  below  properly  instructed  the  juzy 
on  that  point. 

There  are  other  assignments  of  error,  but  these  we  have 
already  considered  are  conclusive  of  the  merits  of  the  case;  and 
the  others,  even  if  well  assigned,  can  have  no  effect  in  changing 
the  result. 

Judgment  affirmed. 

Mr.  Chief  Justice  Musa^T — ^I  dissent* 


WILLIAMS  V.  CHADBOUENE. 

'I^^DVNCB,  DEPosmoNB,  Exclusion  of. — It  is  no  groand  for  the  ezdnsion  of 
a  deposition,  that  it  was  noticed  to  be  taken  before  the  Connty  Judge, 
but  was  taken  before  the  County  Clerk. 

586 


Oct.  1856.}        Williams  v.  Chadboubkb.  660 

DsposiTzoira,  KoncE  or  Tizzno  .^Notice  of  time  and  place  haying  been 
given,  it  is  a  matter  of  small  importance  who  took  tne  deposition,  par- 
ticularly in  view  of  the  inoonvenienoe  and  delay  which  would  result 
from  a  different  rule. 

Idem. — Gs&TmcATB  to. — A,  certiflcaie  to  a  deposition  must  state  that  the 
deposition  was  read  to  the  witness  before  signing;  it  must  set  forth  an 
actual  compliance  with  all  the  requirements  of  the  statute. 

Heaxsat  Evidemcb,  Admisszon  or.-  -The  admission  of  hearsay  testimony  to 
a  fact  admitted  by  both  parties,  is  not  error. 

.  AcnoM  rott  Goods  boXiD.-^In  an  action  of  asswnptU  for  goods  sold  and  de- 
livered, the  plaintiff  cannot  recover  for  goods  alleged  to  have  been  deliv- 
ered to  a  third  party,  and  charged  to  defendant's  account. 

.Tenants  in  Common  Remedz. — If  the  parties  were  tenants  in  common,  and 
the  defendants  sold  the  chattels  held  in  common,  and  appropriated 
the  proceeds  to  his  own  use,  the  remedy  of  the  plaintiff  is  in  trover,  or 
by  a|^  action  for  money,  had  and  received;  and  an  action  for  goods, 
wares  and  merchandise,  sold  and  delivered,  will  not  entitle  him  to  a 
judgment. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial  Di»- 
.trict,  County  of  Trinity. 

The  plaintiff  brought  his  action  in  (issumpsii  for  $1,462  15, 
for  goods,  w&res  and  merchandise,  sold  and  delivered,  and  for 
moneys  lent  and  advanced  to  defendant. 

The  defendant  denied  the  indebtedness,  and  averred  that 
plaintiff  was  indebted  to  him  in  the  sum  of  $3,000,  for  various 
services,  and  the  one  half  of  certain  property  owned  by  the  par- 
ties in  common.  The  evidence  shows  that  the  parties 
contracted  together  to  erect  a  saw  null,  *the  plaintiff  to  [560] 
furnish  the  money,  and  the  defendant  to  furnish  his  ser- 
vices in  building  it. 

Both  paiiies  furnished,  on  notice  of  each  other,  bills  of  par- 
ticulars of  their  several  demands.  In  the  plaintiffs  account,  be- 
sides an  amount  set  forth  as  advanced  to  defendant,  there  is  a 
charge  of  $150,  "  paid  Chase  for  Chadboume  in  mule."  Chase 
was  a  witness,  and  testified  that  he  had  been^ employed  by  de- 
fendant in  building  the  mill,  and  had  received  oi  him,  in  part 
payment,  a  mule,  at  $150. 

Another  item  in  plaintiffs  account  is  for  one  half  of  a  bill  of 
lumber,  sold  by  defendant,  after  deducting  the  charge  for  run- 
ning the  mill. 

The  offset  of  the  defendant  is  for  various  services — ^legol, 
among  others — and  for  labor  and  expenditures  in  the  erection 
of  the  mill. 

On  the  trial,  the  plaintiff  offered  a  deposition  taken  on  due 
notice,  but  it  appeared  that  the  notice  was  that  it  would  be 
taken  before  the  Couniy  Judge  of  Siskiyou  county,  while  in 
fact  it  was  taken  before  the  County  Clerk.  The  certificate, 
moreover,  did  not  set  forth  that  the  deposition  had  been  read 
to  the  witness  before  signing  it.  On  these  grounds  defendant 
objected  to  its  introduction,  which  objection  was  sustained  by 
the  Court,  the  plaintiff  excepting. 

A  witness  was  introduced  to  prove  the  value  of  a  lot  of  hay 
.sold  by  plaintiff  on  joint  account,  one  half  of  which  is  credited 
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to  defendant  in  plaintifTs  account.  The  Court  below  allowed 
the  witness  to  answer  as  to  the  admission  of  Moses  Chad- 
bourne,  the  defendant's  brother,  when  witness  sold  him  the 
hay,  "  that  the  hay  was  bought  for  the  mill,"  on  the  ground 
that  it  was  part  of  the  transaction^  and  that  there  was  no  dis- 
pute as  to  that  point. 

The  first  instruction  given  b^  the  Court,  on  the  request  of  de- 
fendant, was  '*  that  the  plaintiff  cannot  recover  the  value  of  the 
mule  and  lumber  charged  in  his  account,  under  his  complaint 
for  goods,  wares  and  merchandise  sold  and  delivered  to  the 
defendant,  without  proving  a  sale  of  the  mule  and  lumber  by 
plaintiff  to  defendant." 

The  second  instruction  was  "  that  one  tenant  in  common  can- 
not sue  his  co-tenant,  in  this  form  of  action,  for  an  undivided 
share  of  the  joint  property  belonging  to  them  as  tenants  in 
common." 

The  third  was,  "  that  to  entitle  the  plaintiff  to  recover  in  this 
form  of  action  for  the  lumber  mentioned  in  his  account,  he 
must  prove  to  the  satisfaction  of  the  jury  that  the  lumber  was 
his  individual  property,  and  that  the  defendant  had  purchased 
the  lumber  from  plaintiff,  or  taken  and  used  it,"  whicli  instruc- 
tions, as  well  as  the  other  rulings  of  the  Court,  were  duly  ex- 
cepted to  by  plaintiff. 

The  jury  found  a  verdict  for  defendant  for  $741  85.  Judg- 
ment accordingly.    Plaintiff  appealed. 

Bobinson,  Beatty  and  Botts^  for  Appellant. 

First.  The  Court  erred  in  excluding  the  deposition  on  the 
ground  that  it  was  taken  before  the  Clerk,  and  not  the  Coimtj 
Judge. 

Second.    The  Court  erred  in  receiving  the  declaration  o£ 

Moses  Chadboume  as  part  of  the  res  gesias.    He  was  a 

[561]    competent  witness.    He  *was  neither  a  party  nor  the 

agent  of  a  party  to  this  suit,  so  far  as  the  evidence  shows. 

Third.  The  Court  erred  in  instructing  the  juiy  in  the  first  in- 
struction, because  it  is  so  worded  as  to  mislead  and  confuse  the 
jury. 

Fourth.  The  Court  erred  in  instructing  the  jury  as  follows: 
''That  one  tenant  in  common  cannot  sue  his  co-tenant,  in  this 
form  of  action,  for  an  undivided  share  of  the  joint  property  be- 
longing to  them  as  tenants  in  common.  (See  2  ^ent,  p.  418, 
419,  8fch  edition;  3  Johnson  Rep.  p.  175;  7  Wendell's  Rep.  p. 
354;  1  Chitty,  p.  29  and  95,  note  4.) 

Stephen  J,  Fields  for  Respondent. 

The  objections  to  the  introduction  of  the  deposition  were  well 
taken,  and  the  deposition  properly  excluded.  (Prac.  Act,  Sees. 
429,  430;  Dexj  v.  Bailey,  2  Cal.  383;  Jacksan  v.  Hobby,  20  Johns. 
361.)  As  to  the  other  exceptions,  it  is  impossible  to  discover 
their  materiality  from  anything  contained  in  the  record. 
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Mr.  Chief  Justice  MirBfiAT  deliyered  the  opimon  of  the  Court* 
Mr.  Justice  Terby  concurred. 

The  first  error  relied  on  by  the  appellant  is  the  exclusion  of 
the  depositioii  of  E.  H.  Stone.  Its  introduction  was  objected 
to  on  two  grounds:  first,  that  it  was  taken  before  the  County 
Clerk,  and  not  the  County  Judge,  as  specified  in  the  notice  to 
the  defendant;  and,  second,  tiiat  it  was  not  certified  by  the 
Clerk  that  said  deposition  had  been  read  to  the  witness  before 
signing  thereof. 

The  first  objection,  we  think,  untenable.  The  statute  does 
not  require  that  the  notice  should  specify  the  officer  before 
whom  the  deposition  is  to  be  taken,  and  public  conyenience 
would  seem  to  demand  that  in  the  sickness  or  absence  of  the 
officer  designated,  any  other  empowered  by  law  might  be  sub- 
stituted. Notice  of  tne  time  and  place  haying  been  giyen,  it 
would  certainly  be  a  matter  of  small  importance  who  should 
take  the  deposition,  particularly  in  yiew  of  th&  iuconyenieuce 
and  delay  which  would  result  from  a  difierejit  rule. 

On  the  second  point  of  objection,  we  are  satisfied  that  the  de* 
position  was  properly  excluded;  the  certificate  was  inoifficient. 
It  should  haye  set  out  an  actual  compliance  with  all  the  require- 
ments of  the  statute. 

The  second  error  assigned  is  the  admissicHEkS  of  Moses  Chad- 
bourne  in  eyidenoe.  This  does  not  appear  to  be  eiror,  as  it  was 
admitted  by  both  parties  that  the  hay  in  question  was  the  same 
that  was  sold  to  Greathouse,  and  that  the  plaintiff  was  entitled 
io  a  credit  for  one  half  of  it. 

The  third  error  assigned  is  the  instrubtions  giyen  by  the 
Court.  The  first  was  correct:  first,  because  there  was  no  eyi- 
dence  of  a  sale  of  the  mide  by  the  plaintiff  to  the  defendant; 
and,  second,  because  there  is  no  count  in  the  plaintiff's  declara- 
tion for  money  had  and  receiyed. 

The  second  and  third  instructions  were  correct.  If  tiie  par- 
ties were  tenants  in  common,  and  the  defendant  had  sold  the 
chattels  or  appropriated  them  to  his  own  use,  the  remedy  of  the 
plaintiff  was  in  troyer,  or  by  an  action  for  monejr  had  and 
receiyed,  instead  of  which  the  de-'^claration  is  K>r  goods,  [562] 
wares  and  merchandise,  sold  and  deliyered»  and  inll  not 
.support  a  judgment  on  the  eyidenoe. 

Judgment  affirmed. 


THE  PEOPLE  V.  VANABD. 

CiVbbdioi,  GomrTBUOxxoN  of.— Where  a  defendant  was  indicted  for  an  as- 
sault with  intent  to  commit  murder,  and  the  jury  found  a  yerdict  of 
guilty  of  an  " assault  with  intent  to  do  bodily  injury:"  ffeld,  that  the 
verdict  only  found  the  prisoner  guilty  of  an  assault  and  not  of  a  felony. 

iKniCTTMEMT  lOB  AssAUiiT  WITH  DEADLY  WsAPOM. — ^Thc  wcapon  or  instru- 

1.  cited  People  ▼.  WiUtm,  9  C«l.  360;  Pe<mU  v.  JBngli9k,  30  Cal.  218;  Jb  paHe  Ah  Cha, 
40  Cal.  427;  EaparU  Max,  44  Oal.  681;  People  ▼.  MaHvi,  47  CaL  112;  ooxnmented  on  PeojpU 
T.  Murat,  4S  Od,  283;  SUOe  ▼.  Rob^,  8  Ney.  319. 
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ment  with  which  the  assAnlt  ift  committed  oonstitates  the  gist  of  the] 
felony,  as  distingiushing  the  act  from  an  oxdisary  aasanlt,  and  8hoiild»J 


therefore,  be  alleged  and  found. 

Appeal  from  the  Cotirfc  of  Sessions  of  Sacramento  County^ 

.  The  defendant  was  indicted  ior  an  assault  mth  intoit  to  com-J 
mit  mnrder.  The  juiy  brought  in  a  verdict  of  assault  ¥rith  in*^ 
tent  to  do  bodily  injury.  Tba  Court  below  thereupon  sentenced 
the  prisoner  to  one  year's  imprisonment,  and  to  pay  a  fine  of| 
13,000  and  the  cofsts  of  prosecntion.    DecE^idant  appealed. 

Sanders  <&  Ferguson,  for  Appellant. 

Eorace  Smith,  for  the  People. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court] 
Mr.  Justice  Tjbbbt  concurred. 

The  first  error  relied  on  by  the  appellant  is  the  refusal  of  the* 
Court  to  continue  the  cause  on  the  ground  of  the  absence  of  a 
material  witness.  The  affidavit  does  not  show  sufficient  dili- 
gence on  the  part  of  the  prisoner,  and  the  application  was,^ 
tiierefore,  properly  denied. 

The  next  objection  which  is  urged,  is  the  informality  of  the 
verdict.    The  defendant  was  indicted  for  ''  an  assault  with  the 
intent  to  commit  murder. "    The  jury  found  the  prisoner  * '  guilty , 
of  an  assault  with  the  intent  to  do  bodily  injury." 

In  the  case  of  TIhe  People  v.  Nugent  (4  Cal.  341),  we  held  that' 
an  indictment  for  an  assault  with  a  deadly  weapon,  with  the  in<- 
tent  to  do  great  bodily  injury,  need  not  contain  the  allegation 
that  the  same  was  '^committed  without  consideralde  provoca^ 
tion;"  that  although  such  language  qualifies  the  character  of 
the  offense,  yet  it  does  not  enter  into  the  gist  of  the  charge; 
that  the  words  are  a  negative  qualification  of  the  offense  which 
need  not  be  averred^  but  must  be  relied  on  for  defense  on  the 
trial. 

In  the  present  case  it  is  apparent  that  the  verdict  does  not' 
find  the  prisoner  guilty  of  the  crime  charged  in  the  indictment, 
to  wit:  **  an  assault  with  an  intent  to  commit  murder.'^  Let  us, 
then,  inquire  if  there  is  any  lesser  oflbnse  embraced  in  this 
charge  of  which  the  prisoner  is  found  guiliy  by  the  ver- 
[563]  diet.  The  next  in  grade  is,  ''an  assault  *with  a  deadly 
weapon,  instrument,  or  other  thing,  with  the  intent  to 
inflict  upon  the  person  of  another  a  bodily  injury,  where  no 
considerable  provocations  appears,  or  where  the  circimistances 
of  the  assault  show  an  abandoned  and  malignant  heart."  Now, 
although  the  provocation  and  the  circumstances  need  not  be  al- 
leged in  the  indictment,  and  consequently  not  set  out  in  the 
verdict,  still  it  is  apparent  that  the  weapon  or  instrument  with 
which  the  assault  was  committed,  should  be  alleged  and  founds 
as  the  fact  that  the  assault  was  made  with  a  deadly  weapon,  eto>, 
is  of  the  substance  of  the  offense,  and  distinguishes  it  from  an 
ordinary  assault. 
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In  the  case  of  The  People  v.  Davidson  (5  Col.  133),  relied  on 
by  the  Attorney-General,  the  verdict  fonnd  the  prisoner  "guilty 
of  an  assault  with  a  deakdly  weapon  with  the  intent  to  commit 
bodily  injury,"  which  under  the  decision  of  The  People  v.  Nugent, 
already  referred  to,  was  held  substantially  Bufficient.  In  this 
case  the  verdict  only  finds  the  prisoner  goilfy  of  an  assault,  and 
she  cannot  be  punished  for  a  felony. 

The  other  grounds  of  error  are  not  well  taken. 

The  judgment  of  the  Court  below  is  set  aside,  and  the  Court 
directed  to  enter  judgment  for  the  crime  of  assault  and  affix  the 
punishment  according  to  the  provisions  of  the  one  hundred  and 
forty-third  section  of  the  Criminal  Code. 


EELLEBSBEBGEB  v.  KOPP. 

1  HouESTSAD,  Sals  ot. — As  a  hnsband  and  wife  may,  by  joining  in  a  convey-! 
ance,  destroy  a  homestead  right  already  acquired,  by  selling  the  whole^j 
so  they  may  equally  destroy  it  by  selling  an  undivided  portion  of  it. 

*  Idsm. — CoNYXTANOB  BT  HiTSBAND. — It  seems  that  a  covenant  bv  the  hus- 
band to  convey  an  undivided  interest  in  the  land,  executed  before  any 
residence  of  his  family  on  the  premises,  sustained  by  a  deed  made  by 
the  husband  alone  after  the  residence  of  his  family  and  that  of  his  coven- 
antee on  the  premises,  prevents  the  homestead  right  from  attaching;  and 
that  a  mortgi^e,  executed  by  the  huslmnd  alone  after  the  residence  of  the 
two  families  on  the  land,  but  before  the  deed  was  executed  by  the  hus- 
band to  his  co-tenant,  will  be  maintained  against  the  claim  of  homestead. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dia-i 
trict. 

This  was  an  action  to  foreclose  a  mortgage.  The  defendants, 
Kopp  and  his  wife,  claimed  their  homestead  right  in  the  mort- 
gaged premises  on  the  ground  that  the  mortgage  was  executed 
by  the  husband  alone. 

The  Court  below  entered  a  decree  as  prayed  for  by  the  plaint-' 
iff.  Defendants  appealed.  The  record  establishes  the  follow- 1 
ing  facts: 

On  and  before  July  1,  1854,  appellant  Eopp  was  the  owner  in, 
fee  of  the  lot  of  ground  described  in  the  complaint. 

On  July  24, 1854,  Kopp  made  an  agreement  in  writing  with' 
Jean  B.  Le  Clerc,  (who  was  made  a  party  defendant  to  the  ac- 
tion for  foreclosure,)  by  which  Le  Ulerc  was  to  build  a  brick 
house  on  said  lot,  and  that  when  such  house  should  be  finished, , 
Le  Clerc  should  in  consideration  of  such  building,  receiye 
a  deed  from  Eopp  for  the  undivided  *half  of  ihe  said  lot  [564] 
of  ground;  that  is  to  say,  Eopp  agreed  to  furnish  the  lot, 
and  Le  Clerc  the  house,  and  each  to  be  the  owner  of  the  half 
part  of  both  lot  and  house.  Le  Clerc  began  to  build  shortly 
after  the  agreement  was  made,  and  so  soon  as  the  basement  was 
sufficiently  finished,  he  and  his  wife  moved  into  a  portion  of  it. 

1.  Homestead  eumot  be  eetablished  on  property  held  in  joint  tenanejr.    Cited  Bi$hop  ▼. 
Hubbard,  i»  OaL  617;  SUat  t.  Veringo,  27  Osl.  mi  Oeaton  T.  Son,  82  OiiL  483. 
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Some  time  after  Le  Clerc  had  moYod  in,  Eopp  and  Iiis  wife  also 
moved  in  and  took  jDossession  of  another  portion  of  the  base^ 
ment  of  the  house.    This  was  some  time  in  August,  1854. 

On  October  18,  1854,  Kopp  mortgaged  the  lot  to  Eugene 
Guichard  to  secure  |3,000,  and  Guich^rd  afterwards  assigned 
the  same  to  respondent. 

On  the  2d  day  of  April,  1855,  the  house  being  fully  completed 
by  Le  Clerc,  Eopp,  in  pursuance  of  the  agreement  of  Jidy  24^ 

1854,  conyeyed  to  him  by  deed  the  undivided  half  part  of  said 
lot,  and  in  the  deed  it  was  expressly  stated  that  the  conveyance 
was  made  subject  to  the  mortgage  of  $3,000  given  by  Eopp  to 
Guichard. 

Eopp  and  his  wife,  (who  was  made  a  party  defendant  to  the 
action  brought  by  respondent  for  the  foreclosure  of  said  mort- 
gage,) set  up  a  claim  of  homestead. 

The  Court  below  decided  that,  under  the  circumstances  of  the 
case,  there  was  no  right  of  homestead,  since  there  was  a  joint 
ownership  by  Eopp  and  Le  Clerc. 

jE".  p.  Hepburn,  for  Appellants. 

The  only  question  for  the  Court  in  this  case,  is  whether  a  mere 
equity  to  become  a  tenant  in  common,  can  defeat  a  right  of 
homestead,  which  attached  between  the  acquisition  of  the  equity 
and  the  consuinmation  of  the  title  by  the  execution  of  a  deed. 

In  Taylor  v.  Eargous  (4  Cal.  K.),  an  action  of  ejectment  was 
brought  by  the  wife,  and  the  property  which  had  been  surren- 
dered by  the  husband  to  his  vendee,  was  recovered.  This  could 
only  be  on  the  ground  that  the  right  of  homestead  was  a  legal 
title. 

At  the  date,  therefore,  of  the  execution  of  the  mortgage,  this 
legal  title  was  vested  absolutely  in  Eopp  and  wife,  and  was,  i| 
this  be  true,  in  no  way  aJSected  by  the  equity  of  Le  Clerc,  to 
have  thereafter  a  deed  on  certain  conditions,  for  one  half  of  the 
property.  What  may  be  the  rights  of  Le  Clerc,  as  against 
Aopp,  is  not  the  question  before  the  Court.  Le  Clerc  makes  no 
complaint,  and  the  Court  will  hear  him  when  he  does;  but  in  the 
mean  time,  will  it  be  permitted  to  a  mortgagee,  who  takes  his 
mortgage  vdth  full  notice  of  the  wife's  title,  to  avail  of  an  out- 
standing equiirjr  in  a  third  person,  to  which  equity  he  is  an  entire 
stranger,  for  the  purpose  of  defeating  a  valid  legal  right  which 
has  its  foundation  in  considerations  of  humanity,  and  which, 
therefore,  should  recaiye  kind  treatment  at  the  hands  of  the 
Court? 

Sidney  F.  SnvUh,  for  Bespondent. 

On  behalf  of  respondent  it  is  sublnitted,  that  as  between  Le 

Clerc  and  Eopp,  there  was  by  virtue  of  the  agreement  of 
[565]    July  24, 1854,  an  'inchoate  tenancy  in  common,  which  by 

the  completion  of  the  building,  and  the  deed  of  April  2, 

1855,  became  converted  into  an  absolute  and  well  determined 
tenancy  in  common. 

That  for  the  purpose  of  protecting  the  mortgage  of  respond- 
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enty  the  title  of  Le  Clero  muBt  be  deemed  to  liare  been  an  abso- 
lute one  when  the  mortgage  was  given,  and  that  the  deed  of 
April  2,  1855,  must  be  taken  to  have  relation  back  to  July  24, 
1854. 

-  Le  Clero  haTing  taken  his  title  expressly  subject  to  the  mort- 
gage, cannot  dispute  its  validity,  nor  has  he  so  done.  Though 
made  a  party,  and  regularly  summoned,  yet  he  never  defended 
the  action. 

It  is  perfectly  clear,  that  as  between  Eopp  and  Le  Clerc, 
Kopp  could  never  have  claimed  a  homestead  against  Le  Clerc, 
and  a  Court  of  Equify  would  have  decided  Uiat  his  deed  of 
ApzQ  2,  1855,  related  back  to  July  24,  1854,  and  that  therefore 
the  subsequent  occupancy  of  the  land  by  Eopp  and  his  wife 
Would  not  avail  against  Le  Clerc,  more  especially  as  he  was  in 
possession  before  Kopp  moved  there. 

But  again,  when  the  mortgage  was  made,  both  Eopp  and  his 
wife,  and  Le  Clerc  and  his  wife>  were  occupying  the  land,  and 
living  on  it;  and  if  either  party  hod  the  better  right  of  home* 
stead,  it  was  clearly  Le  Clerc,  by  reason  of  his  prior  occupancy; 
but  this  Court  has  repeatedly  decided  that  there  can  be  no 
claim  of  homestead  in  favor  of  a  tenant  in  common. 

In  regard  to  the  doctrine  of  the  relation  of  deeds,  and  how 
far  it  extends  for  the  purpose  of  protecting  the  rights  of  parties, 
the  respondent  refers  to  4  Eent  Com.  ^^454;  Jaokson  v.  Bull 
(1  Johns.  Cases,  2d  edition;  p«  81),  and  the  notes  appended 
thereto. 

If  Eopp  could  not  set  up  a  homestead  against  Le  Clerc,  he 
clearly  cannot  set  it  up  agamst  respondent's  mortgage 

In  the  one  case,  he  cannot  deny  tiie  tenancy  in  common,  and 
if  it  exists  in  the  case  of  the  one,  it  exists  in  the  case  of  the 
other. 

If,  again,  it  is  allowed  against  the  mortgage,  the  effect  of  it 
will  be  that  as  between  Eopp  and  Le  Clerc,  there  vnll  be  a  ten- 
ancy in  common  free  from  the  yery  encumbrance  which  both  of 
them  have  expressly  recognized  as  existing  as  a  valid  lien  on 
the  property. 

Tne  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.  Mr.  Chief  Justice  Mubbat  and  Mr.  Justice  Tebbt 
concurred. 

This  case  must  be  decided  upon  the  principle  settled  in  Wolf 
▼.  Fleiahacker  (5  Cal.  244).  We  there  held  that  a  homestead 
right  under  our  statute  cannot  attach  upon  lands  held  in  com- 
mon or  by  joint  tenancy. 

As  husband  and  wife  may,  by  joining  in  a  conveyance,  de- 
stroy a  homestead  right  already  acquired,  by  selling  the  whole, 
BO  they  may  equally  destroy  it  by  selling  and  conveying  a  part 
of  it,  if  it  be  done  in  the  shape  of  an  undivided  moiety,  so  as  to 
turn  the  estate  into  a  tenancy  in  common;  and  when  it  has 
been  thus  destroyed,  no  question-  of  homestead  oan  be  raised 
against  a  creditor. 

Judgment  affirmed. 

Vol..  VI— 38  693 


666  Bbown  v.  Covjuaod.  [Sup.  Ct.^ 


[566]         *BROWN  et  als.  v.  COVILIiAXn)  kp  als. 

1  Contract,  Tan  as  Essenob  oFd—Thoagh  time  is  not  of  the  essenoe  of  a' 
contract  for  the  sale  of  real  estate,  nSess  made  so  by  the  express  agree- 
ment of  the  parties,  yet  in  every  case  it  will  deyolye  npon  the  party 
seeking  rebel  in  a  Court  of  Equity,  to  account  for  his  delay. 

'  Idem.— PsKBUMPnoN  fbom  Lapsb  of  Tqcb. — And,  where  a  party  seeks  to 
enforce  a  contract  to  convey  land  to  him,  if  there  are  circumstances 
showing  culpable  negligence  on  his  part,  or  if  the  length  of  time  which 
has  been  permitted  to  interrene,  together  with  other  circumstances; 
raise  a  presumption  of  an  abandonment  of  the  contract,  or  if  the  prop- 
erty has  greatly  enhanced  in  vslue,  and  he  has  apparently  laid  by  for 
the  purpose  of  taking  advantage  of  this  circumstance,  he  will  not  l>e  en- 
titled to  a  decision  in  his  favor. 

Spsoifio  Pebfobmance. — In  applications  of  this  kind,  the  party  is  not  en- 
titled to  relief  as  a  matter  of  course,  but  subjects  himself  to  the  equit- 
able consideration  of  the  Chancellor,  and  must  show  a  case  free  from 
doubt  or  suspicion. 

Pbbbumftion  ABisiNa  FBOM  CoNTBACT. — ^Whsrc  the  plaintifb  ^ve  their  note 
to  the  defendants,  payable  in  one  year  and  only  bearing  interest  at  ten 
per  cent,  per  annum,  at  a  time  when  the  current  rate  of  interest  was 
ten  per  cent,  per  month,  in  consideration  of  which  he  received  a  cov&- 
nant  from  the  payees  to  convey  them  certain  land,  on  the  payment  of 
the  note  at  maturity,  the  low  rate  of  interest  raises  the  presumption 
that  the  parties  intended  that  the  note  should  be  paid  at  maturity. 

Idem. — And  where  it  appeared  that  the  defendants  were  desirous  to  raise 
money  to  make  certain  improvements,  for  which  reason  they  were 
anadous  to  dispose  of  some  of  their  land,  and  that  the  plaintiffs  never 
offered  to  pay  their  note  so  given,  until  three  years  after  its  maturity, 
during  which  time  the  property  of  one  of  the  defendants  had  been  8old 
nnder  execution,  and  the  other  defendants  had  been  obliged  to  raise 
money  at  a  high  rate  of  interest,  to  meet  their  obligations  respecting 
this  and  other  property,  and  had  paid  all  the  taxes  on  the  land;  while 
the  plaintiffs  refused  to  have  the  property  assessed  to  them  or  to  pay 
taxes  thereon;  that  they  had  been  ever  since  the  making  of  the  contract 
in  receipt  for  the  rents  and  profits  of  the  land,  which  had  greatly  en- 
hanced in  value  since  the  maturity  of  their  note;  and  further,  that  since 
the  maturity  of  their  note,  they,  with  others,  had  made  a  written  request 
to  the  defendants  to  be  allowed  to  purchase  the  land  occupied  by  them 
and  the  others;  all  these  facts  go  to  show  conclusively  that  the  plaint- 
iffs never  intended  to  consummate  the  purchase  unless  they  found  it  to 
their  interest  to  do  so. 

Idem. — This  co Delusion  is  strengthened  when  the  complaint  sets  np  as  a 
reason  for  the  non-payment  of  the  note  that  the  defendants  hitheiio  had 
been  unable  to  make  a  "  good  and  sufficient  deed,"  as  they  had  coven- 
anted to  do,  for  the  reason  that  the  title  to  the  land  in  the  defendants 
had  only  recently  been  confirmed  by  the  U.  S.  Land  Commission. 

*OoNTBAOT— CoNSTBUonoN  OF  CovKMANT. — ^Morcovcr,  the  words  "good  and 
sufficient  deed  "  refer  only  to  the  form  of  conveyance  and  not  to  the  in- 
terest intended  to  be  conveyed,  therein  differing  from  words  of  covenant 
and  warranty. 

Dkfkksb  to  Action. — And  further,  though  it  might  be  a  defense  to  an  ac- 
tion brought  by  the  vendor  to  enforce  such  a  contract,  that  he  had  no 
title,  the  rule  cannot  be  invoked  in  an  action  brought  by  the  vendee,  who 
has  broken  his  contract,  against  a  vendor  who  only  agreed  to  convey  the 
interest  he  had  in  the  land. 

Mexican  Gbant,  Effect  of  Cokfibmation. — ^The  decision  of  the  U.  S. 
Board  of  Land  Commissioners  confirming  the  title  of  defendants  to  the 

1.  Cit^d  Stfde  V.  Brandi,  40  Oal.  11:  dlstlngiiiBhed  Farley  v.  Vaughn,  11  Cal.  237. 

2.  Approved  Weber  v.  Nanshall,  19  Cal.  458. 

3.  Approved  Oreen  v.  CovUlavd,  10  Cal.  822. 
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land,  only  amounts  to  an  acknowledgment  on  the  part  of  the  Goyem- 
ment  that  it  has  no  claim  thereto,  and  in  no  way  affects  the  title  as  be- 
tween the  parties. 
Tendeb  of  Deed. — The  defendants  are  not  boimd  to  tender  a  deed  and  de- 
mand the  pnrchase- money,  in  order  to  avoid  the  contract.  In  this  State 
there  is  no  rule  on  the  subject,  bat  in  England  it  is  the  duty  of  the  ven« 
dee  to  tender  a  deed. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

The  plaintiffs  filed  their  bill  May  11,   1855,  to  compel  a 
specific  performance  by  defendants  of  a  bond  in  the 
penal  sum  of  eight  hundred  ♦dollars,  given  by  defend-    [567] 
ants  to  plaintiffs,  December  28,  1850,  conditioned  as 
follows. 

^'  The  conditions  of  the  above  obligation  are  such,  that 
whereas,  the  above  bonnden  (defendants)  have  this  day  bar- 
gained and  sold  unto  the  said  (plaintiffs)  a  certain  section  of 
land,"  in  Yuba  County,  giving  the  description  thereof,  ''for 
the  consideration  of  |2,17d — $150  duly  paid,  the  balance  to  be 
paid  twelve  months  after  date  hereof,  for  which  the  said 
(plaintiffs)  have  this  day  executed  and  delivered  their  certain 
promissory  note  payable  to  said  (defendants);  now  if  the  said 
(defendants)  shall,  upon  the  payment  of  said  note,  at  the  ma- 
turity thereof,  by  the  said  (plaintiffs)  or  their  legal  representa- 
tives, execute  and  deliver  unto  the  said  (plaintiffs)  or  their  legal 
representatives,  a  good  and  sufficient  deed  for  the  said  section 
of  land,  then  the  above  obligation  to  be  null  and  void,  but  other- 
wise to  remain  in  full  force  and  virtue." 

The  complaint  further  sets  forth,  that  in  the  month  of  Octo- 
ber, 1850,  they  were  put  into  possession  of  a  portion  of  tibie 
land  by  the  defendants,  and  have  ever  since  retained  possession 
thereof  with  the  full  knowledge  and  assent  of  defendants. 

The  complaint  further  sets  forth,  that  between  the  execution 
and  the  maturity  of  the  note  given  by  plaintiffs  and  referred  to 
in  the  above  bond,  the  U.  S.  Board  of  Land  Commissioners  was 
established;  that  the  defendants  claiming  the  land  under  a  Mex- 
ican title,  filed  their  claim  before  said  Board,  April  1,  1852, 
by  whom  the  title  of  defendants  was  confirmed,  March  27, 
1855;  that  the  plaintiffs  made  a  tender  of  the  amount  due  on 
their  note,  with  legal  interest,  to  defendants,  and  demanded  a 
deed  for  the  land,  April  23,  1855,  which  defendants  refused. 
The  complaint  avers  that  the  plaintiffs  did  not  sooner  make  a 
tender  of  the  purchase-money  and  demand  for  the  deed,  because 
the  defendants  could  not  make  them  a  ''  good  and  sufficient 
deed "  to  the  land,  until  the  confirmation  of  their  title  by  the 
Board  of  Land  Commissioners.  The  complaint  also  avers  that 
nearly  three  fourths  of  the  land  described  in  the  bond,  is  occu- 
pied by  third  parties  as  settlers,  without  the  consent  of  the 
plaintiffs;  and  also  avers  that  plaintiffs  have  made  valuable  and 
lasting  improvements  on  the  portion  of  which  they  have  posses- 
sion, and  proffers  the  amount  of  their  note  and  interest. 
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The  defendants  demurred  to  the  bill.  The  demurrer  being 
overruled  by  the  Court  below,  they  answered,  denying  the  equi- 
ties of  the  bill,  and  ayerring  that  the  object  of  making  the  con- 
tract sued  on,  was  to  raise  ready  money;  that  time  was  of  the 
essence  of  the  contract,  and  that  the  price  fixed  was  below  the 
actual  yalue  of  the  land,  and  that  it  was  clearly  and  distinctly 
understood  that  its  conveyance  under  the  contract  was  to  de-^ 
pend  upon  the  payment  of  plaintiff's  note  at  maturity;  that  the 
plaintins  had  refused  to  pay  the  note  at  maturity,  and  had  given 
defendants  to  understand  that  they  abandoned  the  contract, 
and  questioned  the  right  of  def  endanto  to  sell  the  land;  that  at  the 
time  of  the  execution  of  the  note,  and  ever  since>  the  rate 
[568]  of  interest  on  mpney  ^ranged  from  three  to  five  per  cent, 
per  month,  payable  monthly,  while  the  note  of  the  plaint- 
iff bore  only  ten  per  cent,  per  anntun;  that  at  the  maturity  of 
the  note  the  defendants  were  in  need  of  money  and  had  to 
borrow  at  the  current  high  rates  of  interest^  and  one  of  the  de- 
fendants had  his  property  sold  imder  execution  from  want  of 
means  to  meet  his  liabilities;  defendants  deny  that  since  the 
maturiiyof  plaintiffisi'  note,  the  latter  have  occupied  anypor* 
tion  of  the  land  with  the  consent  of  defendants;  Uiey  aver  that 
the  plaintiffs  refused  to  have  the  land  assessed  to  tbem,  although 
enquiiy  was  made  of  them  in  respect  thereto  by  the  proper 
county  authorities,  and  that  said  land  has  always  been  assessed 
to  defendants^  and  th&  taxes  thereon  paid  by  them;  that  the 
plaintiffs  have  been  in  possession  of  a  portion  of  said  Iwd  and 
have  gathered  crops  thei^rom,  amounting  in  aggregate  value,  to 
$15,000,  while  the  improvi^iienta  put  by  plaintiff  on  the  land  are 
not  worth  $1,000;  that  the  value  of  the  land  has  increased  greatly 
since  the  confirmation  by  the  Land  Commission,  and  is  worth, 
mthout  improvements,  about  $20,000;  defendant  also  set  forth 
in  their  answer  a  written  request,  dated  April  18,  1855,  signed 
by  the  plaintiffs  and  other  persons  on  different  portions  of  the 
same  grant,  that  they  be  allowed  the  first  privilege  of  purchas- 
ing the  land  severally  occupied  by  them. 

The  matmal  averments  of  the  answers  filed,  are  fully  sxis- 
tained  by  the  testimony  taken  in  the  case  before  a  referee, 
except  the  allegations  as  to  the  understanding  between  the  par- 
ties on  the  execution  of  the  contract,  and  as  to  the  notice  by 
plaintiffs  to  defendants  that  they  abandoned  the  contract  and 
would  not  pay  the  note. 

The  Court  below  entered  a  decree  in  favor  of  plaintiflk 

Defendants  appealed. 

Stephen  J.  Held,  for  Appellants. 

Time  is  of  the  essence  of  the  contract  contained  in  the  bond. 
1.  Evident  from  the  terms  of  the  instrument  itself.  2.  Ben- 
dered  so  from  the  avowed  purposes  of  the  sale.  {Edgerlon  v. 
Ficlcham,  11  Paige,  353-4;  Taylor  v.  Langioorthy,  14  Peters, 
175;  Newman  v.  Rogers,  4  Bro.  Ch.  0.  391;  Fopham  v.  Eyre, 
Loft,  786;  Leading  Cases  in  Equity,  vol.  2,  part  2,  page  20; 
1  Sugd6n,  292.) 
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There  is  no  valid  excuse  for  the  laches  of  the  plaintiffs.  1.  The 
words  ''  good  and  sufEicient  deed,"  in  the  bond,  refer  only  to 
the  form  of  the  instmment;  they  haye  nothing  whatever  to  do 
with  the  title  of  the  parties.  They  mean  that  a  deed  must  be 
executed  suf&cient  in  law  to  convev  whatever  interest  the  par- 
ties possessed.  ^Oasley  y.  Price,  16  Johnsoti,  269;  IkmeyY, 
Ashley,  15  Pickering,  552;  Aiken  v.  Sandford,  5  Mass.  499;  Par- 
ker V.  Parmdee,  20  Johnson,  180;  Von  Ep9  v.  Schenectady,  12 
Johnson,  486.)    ■- 

That  the  Act  of  Congress  required  the  claim  of  the  defend* 
ants  to  be  presented  to  the  Board  of  Land  Commissioners,  is  no 
evidence  that  their  title  was  in  any  respect  imperfect  or  defec- 
tive. All  titles,  perfect  and  imperfect,  legal  and  equita- 
ble, have  to  undergo  examination  before  *the  Board*  [569] 
The  proceeding  be&re  the  Board  was  one  to  enable  tiie 
Government  to  separate  private  lands  from  the  public  domain. 
(See  Act  of  Congress  establishing  Board,  Sec.  8;  see  also  the 
Fremont  case.) 

The  fact  of  confirmation  of  the  claim  of  defendants,  has  not, 
in  any  respect,  changed  the  condition  of  tiieir  title. 

The  plaintifEs  knew,  when  they  purchased,  that  the  land  was 
claimed  under  a  Mexican  grant. 

The  plaintiffs  voluntarily  abaindoDed  their  contract  years  ago. 
(8  Paige,  472;  2  California  Bep.  page  173;  WUlard  Eq.  Juris- 
prudence, p.  292.) 

But  if  a  performance  could  be  decreed  under  the  circum- 
stances of  this  case,  it  should  only  be  done  upon  condition  that 
compensation  for  the  delay  of  ihe  plaintiffs  be  fully  and  bene- 
ficially given.    (2  Story's  Equity,  Sec.  776.) 


Henry  P.  ffaun,  for  Bespondents. 

1.  The  bond  calls  for  '*  a  good  and  sufficient  deed. 

A  covenant  to  execute  and  deliver  a  good  and  sufficient 
deed  of  a  piece  of  land,  does  not  mean  merely  a  conveyance 
good  in  point  of  form,  but  it  means  an  operative  convey- 
ance—one that  carries  with  it  a  good  and  sufficient  title  to 
the  lands  to  be  conveyed.  {Cluie  v.  Bobinson,  2  Johns.  Bep. 
611;  Bolermanv,  Coleman,  1  A.  E.  Marsh,  298;  Edwards  vl 
Handley,  Harden  Bep.  608;  Yoang  v.  Leitiard,  1  A.  K.  Marsh. 
358,  top  page.) 

Equity  never  compels  the  vendee  to  accept  a  doubtful  title. 
(Willard's  EquL  Juris.  295;  Hq>bum  v.  AiUd,  5  Cr.  263;  Holmes 
V.  Holmes,  12  Barb.  137.) 

When  tlie  party  contracting  to  convey,  has,  at  the  time  when 
the  conveyance  is  to  be  made,  either  no  title  or  a  title  which  is 
defective,  any  condition  precedent,  such  as  tendering  or  paying, 
or  securing  the  purchase-money,  need  not  be  fulled  by  the 
other  party  to  the  contract.    (Id.) 

The  bill  and  answer  show,  not  only  that  there  is  a  doubt 
about  the  title  of  defendants  to  the  lai^  in  suit,  but  that  there 
is  now  a  suit  pending  between  the  United  States  as  claimants, 
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adversely,  on  the  one  part,  and  the  defendants  claiming  it,  upon 
the  other;  they  also  show  that  this  claim,  made  by  the  United 
States,  has  been  made  to  the  land  since  the  plaintifs  purchased 
it,  and  before  the  note  the  plaintiffs  gave  for  the  last  payment 
of  the  purchase-money  became  due. 

It  is  an  established  principle  that  suit  commenced  or  proceed- 
ing instituted,  setting  up  an  adverse  title,  throws  a  cloud  over 
the  title  sufficient  to  justify  a  purchaser  to  lie  by  and  await 
the  decision  of  the  tribunal  to  which  it  has  been  referred. 
{Hunter  v.  O'NeUy  12  Ala.  37;  see  Jhylor  v.  Ixmgworth,  14  Pet. 
172.) 

Upon  an  obligation  to  make  an  indefeasible  title,  the  Court 
will  not  compel  the  vendee  to  accept  a  title  which  is  doubtful. 
(KaUy  Heirs  v.  Bradford,  3  Bibb.  317.) 

Courts  of  Chancery  will  compel  the  specific  perform- 

[570]    ance  of  contracts  *for  the  sale  of  lands  after  the  time 

specified  by  the  parties  shall  have  elapsed.    {Meaux  v. 

Helms*  Heirs,  printed  decisions,  Ey.  297;    Tyre  v.    WiUiamSy  3 

Bibb.  365.) 

A  long  delay  of  payment  of  the  consideration  of  a  contract  to 
convey  land,  will  not  per  se  furnish  grounds  for  refusing  a 
specific  execution,  if  there  are  palliating  circumstances,  and 
rigorous  compliance  was  not  probably  expected.  {Leogan  v. 
McGhord^s  Heirs,  2  A.  K.  Marsh.  226.) 

If  a  bill  be  brought  for  a  specific  performance  by  a  party  who 
has  been  in  default,  the  Court  ought  to  consider  all  the  circum- 
stances and  pronounce  such  decree  as  is  best  adapted  to  the 
circumstances.  (Newland  on  Contracts,  pp.  230  to  241 ;  1 
Foubl.  Eq.  227;  Bellinger  v.  KeUk,  6  Barb.  Sup.  Court  Eep. 
273;  EdgerUm  v.  Pechham,  11  Paige,  352;  Waters  v.  Dravis,  9 
Johns.  463.) 

*  No  lapse  of  time  will  bar  a  purchaser  of  a  right  to  a  specific 
execution. of  a  contract  to  convey  where  he  or  some  one  under 
him  has  had  continued  possession  from  the  time  of  the  purchase. 
(Galmes  v.  Buck,  4  Bibb.  450.) 

The  argument  that  the  length  of  time  which  elapsed  without 
payment  of  the  purchase-money  demands  the  inference  that  the 
contract  had  been  abandoned,  is  of  no  force.  It  was  within  the 
power  of  the  vendor  to  render  the  time  as  short  as  he  chose,  by 
a  prompt  enforcement  of  his  lien.  (Cal.  Bep.  May  Term,  1854; 
Oolden  v.  Buckelew,  4  Cal.  111.) 

Though  time  is  not  of  the  essence  of  a  contract  where  there 
has  been  great  and  improper  delay  on  one  side,  the  other  party 
has  a  right  to  fix  a  reasonable  time  within  which  the  contiact  is 
to  be  completed;  that  time  will  then  be  considered  by  a  Court 
of  Equity  as  having  become  of  the  essence  of  the  contract. 
(I'leicfier  v.  Wilson,  1  Smedes  &  Marsh.) 

Here  has  been  a  continued  possession  on  the  part  of  the  re- 
62)ondent3,  from  the  period  of  the  agreement  to  this  time,  not 
as  a  tenant  liable  to  rent,  but  as  holding  under  the  agreement. 

This  was  a  constant  and  continued  affirmance  on  the  part  of 
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the  appellant  that  the  holding  was  undor  the  agreement. 
{Waters  v.  Travis,  cited  above;  Oalmes  t.  Buck,  4  Bibb,  453, 
cited  above;  Barbour  v.  WhiUock,  4  Monroe,  198;  Buck  v.  Hoir 
loways^  2  J,  J.  Marsh.  167-8;  SomeroUle  v.  Trueman,  4  Har.  ^ 
McHen.  43.) 

Mere  increase  in  the  valne  of  the  land  sold  will  be  no  answer 
to  a  bill  by  the  vendee  for  a  specific  performance.  {Falls  v. 
Carpenter,  1  Dev.  &  Bat.  Ch.  237;  White  &  Tudor's  Law  and 
Equity  Cases,  Law  Lib.  v.  62,  p.  30;  Low  v.  TreadioeUy  Maine 
Bep.;  Sugden  on  Vendors,  160.) 

It  is  not  pretended  there  has  been  any  express  or  formal 
abandonment  on  the  part  of  the  plaintiffs.  The  allegation  is, 
that  it  is  to  be  implied  from  his  conduct. 

To  sustain  this  implication,  the  conduct  of  the  vendor  ought 
to  be  such  as  to  justify  a  reasonable  man  in  believing  that  he 
acquiesced  in  the  decision  of  the  vendee,  to  abandon  the  con- 
tract; it  ought  to  be  such  as  might  reasonably  influence 
the  conduct  of  the  vendee,  and  induce  *him  to  regulate  [571] 
his  own  affairs,  on  the  presumption  that  it  was  no  longer 
encumbered  by  his  contract.  {OameU  v.  Macon  et  oZ.,  Ch.  J. 
Marsh.  Decis.  Vol.  2,  p.  209;  i'lemming  v.  Duncan,  Ky.  Decis. 
385;  Tudor  &  Wh.  Eq.  Cases,  Law  Lib.  v.  62,  p.  31;  comment- 
ing on  the  case  of  Benedict  v.  Lyinch,  1  Johns.  Ch.  B.  370;  Id. 
p.  33.) 

Nor  can  a  party  to  such  a  contract  rescind  it  without  the 
other's  consent,  unless  there  has  been  an  offer  of  performance 
on  his  part,  and  a  refusal  to  perform  by  the  other.  {Shirley  v. 
Shirley,  7  Blackf.  462;  Waters  v,  Travers,  9  Johns.  466;  Long- 
worth  V.  Taylor,  1  McLean,  395;  Lavrrence  v.  Dale,  3  Johns.  Ch. 
42;  McNeven  v.  Livingston,  17  Johns.  436.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice' 
MxTERAY.    Mr.  Justice  Hetdekteldt  and  Mr.  Justice  Tebbt  con- 
curred. 

It  is  a  familiar  principle  of  equity  that  time  is  not  of  the  es- 
sence of  a  contract  for  the  sale  of  real  estate,  unless  made  so  by 
some  express  agreement  of  the  parties.  The  rule,  however,  is 
subject  to  some  exceptions,  and  is  thus  stated  by  Judge  Stoby 
in  the  case  of  Taylor  v.  Longworth  (14  Pet.  172):  "There  is  no 
doubt  that  time  may  be  the  essence  of  a  contract  for  the  sale  of 
property.  It  may  be  made  so  by  the  express  stipulations  of  the 
parties,  or  it  may  arise  by  implication,  from  the  very  nature  of 
the  property,  or  the  avowed  objects  of  the  seller  or  the  pur- 
chaser. And  even  when  time  is  not  thus,  either  expressly  or 
impliedly,  of  the  essence  of  the  contract,  if  the  party  seeking  a 
specific  performance  has  been  guilty  of  gross  laches,  or  has  been 
inexcusably  negligent  in  performing  the  contract  on  his  part,  or 
if  there  has,  in  the  intermediate  periods,  been  a  material  change 
in  circumstances,  affecting  the  rights,  interests,  or  obligations 
of  the  parties,  in  all  such  cases  Courts  of  Equity  will  refuse  to 

599 


572  BbOWK  v.  COTtLLAUD.  [Sup.  Ot 

decree  any  specific  performance,  upon  the  plain  ground  that 
it  would  be  inequitable  and  unjust.  But,  except  under  circum- 
stances of  this  sort,  or  of  an  analogous  nature,  time  is  not  treated 
by  Courts  of  Equity  as  of  the  essence  of  contracts;  and  re- 
lief will  be  given  to  the  party  who  seeks  it,  if  he  has  not  been 
grossly  negligent,  and  comes  within  a  reasonable  time,  although 
he  has  not  complied  with  the  strict  terms  of  the  contract.  But 
in  all  such  cases,  the  Court  expects  the  party  to  make  out  a  case 
free  from  all  doubt,  and  to  show  *  that- the  relief  he  asks  is, 
under  all  the  circumstances,  equitable;  and  to  account,  in  a 
reasonable  manner,  for  his  delay  and  apparent  omission  of 
duty." 

From  the  foregoing,  which  is  but  a  concise  statement  of  the 
principle,  it  may  be  gathered  that,  while  time  is  not  of  the  es- 
sence of  the  contract,  ordinarily,  yet  in  every  case  it  will  devolve 
on  the  party  seeking  relief  to  account  for  his  delay,  and,  if  there 
are  circumstances  showing  culpable. negligence  on  his  part,  or 
if  the  length  of  time  which  has  been  permitted  to  intervene, 
together  with  other  circumstances,  raise  the  presumption  of  an 
almudonment  of  the  contract;  or  if  the  property  has  greatly 
enhanced  in  value  in  the  mean  time,  and  the  purchaser 
[572]  has  *  laid  by  apparently  for  the  purpose  of  taking  advan- 
tage of  this  circuTftstanoe,  he  will  not  be  ^ititled  to  a 
decree  in  his  favor. 

It  will  be  borne  in  mind  that  in  applications  of  this  kind  the 
party  is  not  entitled  to  relief,  aa  a  matter  of  course,  but  that  he 
subjects  himself  to  the  equitable  consideration  of  the  Chancellor, 
and  must  show  a  case  free  from  doubt  or  suspicion.  Hence  it 
may  often  result  that,  although  time  was  originally  no  material 
element  of  the  transaction,,  the  subsequent  conduct  of  a  party 
taken  in  connection  with  his  default,  may  make  a  case  which 
would  deprive  him  pf  all  relief  in  equity. 

In  examining  the  case  under  consideration,  it  will  be  neoes-* 
sary  to  look — &rst,  at  the  letter  of  the  contract;  second,  at  the 
circumstances  under  which  it  was  made,  to  ascertain  the  inten- 
tions of  the  parties;  and,  third,  to  the  facts  and  circumstances 
which  have  transpired  since  its  execution,  to  determine  whether 
they  take  it  out  of  the  general  rule  first  stated. 

The  bond  under  which  the  plaintiffs  in  the  Court  below  claim 
their  rights,  binds  the  defendants  to  make  a  good  and  sufficient 
deed,  on  payment  of  the  note  at  its  maturity.  Now,  although 
this  language  of  itself  would  be  insufficient  to  establish  the  fact 
that  the  payment  of  the  note,  at  a  precise  point  of  time,  was  an 
essential  element  which  controlled  or  induced  the  contract,  still, 
it  may  be  taken  in  consideration,  with  other  facts  and  circum- 
stances, to  establish  the  true  intention  of  the  parties. 

It  appears  from  the  testimony  that  the  defendants  were 
anxious  to  dispose  of  the  property  in  question,  for  the  purpose 
of  making  certain  contemplated  improvements;  that  they  were 
greaUy  in  need  of  ready  money,  and  that  the  sale  was  made  to 
obtain  it.    In  addition  to  this,  the  note  of  the  plaintiffs  bore  no 
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interest  other  than  the  legal  interest,  which  was  ten  per  oent. 
per  annum,  while  the  conventional  interest  at  that  time  was 
ten  per  cent,  per  month.  This  fact  alone  would  be  sufficient  of 
itself  to  raise  the  presumption  tiwt  the  parties  understood  that 
the  note  should  be  paid  at  maturity;  for,  if  it  had  not  been  so 
understood,  a  different  rate  of  interest  would,  in  all  probar 
bility,  have  been  agreed  upon,  at  least  after  <^e  note  became 
due. 

In  the  next  place,  it  appean  that  the  plaintifEs  never  offered 
or  evinced  a  desire  to  perform  a  contract  on  their  part,  until 
three  years  after  the  maturity  of  the  note;  and,  in  the  mean 
time,  although  the  sale  was  understood  to  be  for  cash,  the  prop« 
erty  of  one  of  the  obligors  was  wAd  on  execution;  that  the  de- 
fendants were  compell^  to  borrow  money  at  a  high  rate  of 
interest  to  meet  their  obligations,  in  reefpect  to  this  and  other 
property,  of  which  it  was  originally  a  part ;  and  that  the  land 
was  assessed  in  the  name  of  the  defendants,  they  paying  the 
taxes  .thereon,  while  the  plaintiffs  refused  to  give  it  in  for  assess-* 
ment  or  pay  tiie  taxes;  that  the  property  has  greatly  improved  in 
value  since  the  note  became  due;  uiat  they  l^ve  been  in  receipt 
of  the  rents  and  profits  thereof  ever  since  the  time  of  the  sale; 
and  further,  that  they  signed  a  written  request  or  letter  to  the 
defendants  to  be  allowed  to  purchase  a  portion  of  eaid 
limd,  on  its  confirmation  by  the  United  States  Land  '^Com-  [573] 
missioners.  All  the  evidence  in  the  case  goes  to  show 
conclusively,  as  we  think,  that  the  plaintiffs  never  intended  to 
consummate  the  purchase,  unless  they  found  it  to  their  interest 
to  do  so;  and  it  was  their  intention  to  lie  by^  and,  if  the  grant  was 
rejected  by  the  Land  Gommission,  to  claim  it  by  pre-emption 
and  settlement. 

This  conclusion  is  strengthened  by  the  character  of  the  de* 
f ense  set  up  by  way  of  excuse  for  not  sooner  complying  with 
their  part  of  the  contract,  viz. :  that  the  defendant  was  not  in  a 
situation  to  make  them  a  **  good  and  sufficient  deed  "  at  the  date 
of  the  execution  of  the  bond^  It  is  shown  by  the  testimony  that 
the  character  of  the  defendants'  title  was  a  matter  of  general 
notoriety;  besides,  the  Recording  Act  had  gone  into  effect,  and 
it  would  hardly  be  too  much  to  suppose  that  the  grant  had  been 
recorded,  and  that  the  plaintiffs  knew  the  title  they  were  pur- 
chasing. 

But,  aside  from  this,  the  words,  **  good  and  sufficient  deed,'- 
only  refer  to  the  form  of  the  conveyance,  and  not  the  interest 
intended  to  be  conveyed;  in  other  words,  the  defendants  ob^ 
ligated  th^nselves  to  make  a  conveyance  sufficient  to  pass  their 
title,  whatever  it  might  be,  to  the  plaintiffs^  {OwUeyy.  Price, 
16  Johns.  267.)  On  the  other  hand,  if  words  of  covenant  and 
warranty  are  xnade  use  of  in  the  instrument,  they  refer  to  the 
character  of  the  estate — as  was  the  case  in  Unney  v.  Ashley  (15 
Pick.  546),  where  the  vendors  had  bound  themselves  to  execute 
a  "  good  and  sufficient  warranty  deed;''  and  the  Court  held  that 
the  word  '*  good  and  sufficient''  relate  only  to  the  validity  of  the 

601 


574  Beown  v.  OovniAtiD.  [Sup.  Ct. 

deed  to  pass  the  title  which  the  defendants  had  to  the  phdntifT, 
and  do  not  imply  that  their  title  was  yalid,  or  that  it  was  free 
from  encumbrances.  To  guard  against  any  defect  of  title  a 
covenant  of  warranty  was  provided  for,  which  shows  clearly  that 
the  agreement  was  so  understood  by  the  parties.  If  any  au- 
thority were  necessary  to  support  so  plain  a  construction  of  the 
contract,  the  case  of  Oadey  v.  Price^  above  quoted,  will  be  found 
full  and  decisive  as  to  this  point. 

The  judge  below,  in  deciding  this  case,  seems  to  have  relied 
on  the  decision  in  Parker  v.  Parmalee  (20  Johns.  131),  in  which 
Chief  Justice  Spei^ceb,  in  speaking  of  the  decision  of  the  Chancel- 
lor, in  CliUe  v.  Bobiaon  (2  Johns.  595),  said:  **I  fully  concur 
in  the  proposition  that  when  a  party  seeks  the  aid  of  a  Court  of 
Equity  to  enforce  a  specific  execution  of  an  agreement  for  the 
acceptance  of  a  conveyance  of  a  piece  of  land,  under  a  covenant 
to  execute  a  good  and  sufficient  deed,  and  to  compel  the  payment 
of  the  money  stipulated  to  be  paid  as  a  consideration  for  the 
conveyance,  it  would  be  a  good  defense  that  the  party  had  no 
tiUe." 

The  correctness  of  this  opinion  cannot  be  doubted;  the  diffi- 
culty is  in  its  application,  and  that  consists  in  the  difference  of 
the  attitude  of  me  two  parties.  A  Court  of  Equity  would  not 
compel  a  party  to  give  something  for  nothing.  But  this  rule  vnll 
not  apply  in  a  case  where  the  vendor  never  agreed  to  convey 
anything,  except  his  interest  in  the  land,  and  when  he  does  not 
seek  the  interposition  of  a  Court  of  Equity,  but  the  party  who 

has  broken  his  covenant. 
[574]  *In  addition  to  this,  it  may  be  added,  that  the  establish- 
ment of  a  Board  of  Land  Commissioners  could  in  no  way 
affect  or  cloud  the  title  to  the  land  in  question.  Its  deter- 
mination simply  amounts  to  an  acknowledgment,  on  the  part  of 
the  United  States,  that  the  Government  had  no  claim  in  the 
property. 

It  is  urged,  on  behalf  of  the  respondents,  that  the  yalue  of 
their  improvements  should  be  taken  into  consideration,  as  show- 
ing their  good  faith  in  the  transaction.  The  testimony  as  to 
their  value  is  conflicting.  It  is  shown  that  they  are  of  a  temp- 
orary character,  not  calculated  to  enhance  the  value  of  the  free- 
hold; and  for  the  years  1851,  '52,  '53,  and  '54,  were  given  in  to 
the  assessor  at  $400;  and  he  testifies  that  it  was  his  usual  custom 
to  swear  parties  as  to  the  correctness  of  the  value  so  estimated 
on  their  property,  although  he  does  not  remember  whether  he 
did  so  in  this  case. 

In  1855,  after  the  commencement  of  this  suit,  the  property 
was  assessed  at  $2,500,  while  the  annual  rents  and  profits  have 
largely  exceeded  the  value  of  the  improvements,  or  the  original 
price  agreed  to  be  paid  for  the  property. 

It  is  also  contended  that  it  wcu9  the  duty  of  the  defendants,  if 
they  wished  to  avoid  the  contract,  to  have  tendered  a  deed,  and 
have  demanded  the  purchase-money.  The  law  enjoins  no  such 
duty  upon  them.    In  this  State  there  is  no  settled  rule  on  this 
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subject,  though  in  England  it  is  the  duty  of  the  vendee,  and  not 
the  vendor,  to  tender  a  deed. 

On  a  full  examination  of  all  the  facts,  we  are  satisfied  that 
the  decree  is  erroneous  and  ought  to  be  reversed.  Ordered  ac- 
cordingly. 


GABB  V.  BEDMAN. 

Joint  Advxmtubs,  Aonoir  vob  *Air  AocominNo. — ^A  bill  for  an  accoant  is  the 
proper  rexnedjr  for  the  settlement  of  the  proceeds  of  a  joint  adventare, 
where  in  consideration  of  outfit  and  advances  made  by  plaintiff,  the  de- 
fendant agreed  to  accoant  for  and  pay  over  a  proportion  of  the  proceeds 
of  his  labor  and  speculations  of  every  kind  for  a  certain  period  of  time; 
although  the  parties  may  not  have  been  technically  partners. 

[Plxaoino. — Causes  of  Action  Unitxd.— Nor  is  it  a  misjoinder  of  causes  of 
action  to  demand,  in  the  same  action,  that  defendant  accoant  for  and 
refund  a  proportion  of  the  outfit  and  advances  made  by  plaintiff,  as 
agreed  in  the  same  contract. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Clara. 

The  plaintiff  filed  his  bill  for  a  settlement  and  account  against 
J.  W.  Redman  and  G.  E.  Brittain^  setting  forth  in  his  complaint 
a  contract  of  partnership,  made  between  the  parties  in  the  State 
of  Missouri,  to  the  performance  of  the  conditions  of  which  the 
parties  bind  themselves  in  the  penal  sum  of  $50,000,  and  which 
recites  that  the  plaintiff  had  made  a  certain  advance  of 
money  for  the  outfit  of  defendants  to  enable  them  "^to  [575] 
come  to  California,  in  consideration  of  which  the  plaintiff 
was  to  have  one  third  of  the  profits  arising  from  all  the  labors, 
speculations,  and  undertakings  of  the  defendants  for  two  years, 
the  defendants  agreeing  to  devote  their  labor  and  attention  for 
that  time  to  the  co-partnership  adventure,  and  the  defendant 
Bedman  agreeing  to  refund  one  third  of  the  outfit. 

The  bill  sets  forth  that  the  defendants  have  acquired  property, 
b6th  real  and  personal,  during  said  partnership,  and  also  since 
its  expiration,  by  using  the  proceeds  of  the  property  acquired 
during  its  existence;  and  prays  for  an  account,  and  for  judgment 
for  the  amount  found  due. 

Bedman  demuired  to  the  complaint  as  not  setting  forth  any 
cause  of  action,  there  not  appearing  therein  that  any  co-part- 
nership existed  between  the  parties,  and  also  for  a  misjoinder 
of  cause  of  action; 

The  Court  below  sustained  the  demurrer,  and  entered  judg- 
ment dismissing  plaintiff's  bill.    Plaintiff  appealed. 

C.  H,  Bryan,  for  Appellant. 

As  to  there  being  two  causes  of  action  improperly  joined  in 
the  complaint — it  being  suit  brought  upon  an  adventure  to 
California,  and  also  that  amongst  the  allegations  for  contribu- 
tion is  a  charge  against  Bedman  for  his  third  of  the  outfit  to 
California. 
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It  would  be  very  etiange  that  a  person  demanding  a  Bettl^* 
ment  under  his  contract,  and  alleging  that  a  share  of  the  profits 
of  the'  Tenture,  as  well  as  a  x>art  of  the  outfit  due  from  one  of 
the  co^partners,  was  due  lum  under  the  contract,  could  not  call 
for  a  settlement  of  the  whole  in  the  same  complaint. 

Bespondent's  counsel  next  contends  that  they  are  not  co- 
partners, because  there  is  not  a  community  of  losses  as  well  as 
profits. 

We  care  not  in  this  case  whether  they  are  co-partners  or  not.! 
Bedman  and  Brittam,  the  defendahts  below,  obtained  the  money 
of  Garr,  to  enable  them  to  reach  Cahfomia,  agreeing  to  share 
the  profits  of  the  yenture  with  Garr,  the  plaintiff  below,  if  any^ 
are  made. 

This  is  the  contract,  and  by  this  they  are  bound,  whether 
strictly  co-partners  or  not.  The  cases  cited  by  respondent's, 
counsel  have  no  bearing  upon  such  a  case  as  this. 

W.  T.  Wallace^  for  Bespondent. 

1.  By  the  sixty-fourth  section  of  the  Practice  Act,  the  plaint-' 
iff  is  allowed  to  unite  several  causes  of  action  in  the  same  com- 
plaint, when  they  all  arise  out  of  contracts,  express  or  implied; 
''but  the  causes  of  action,  so  united,  shall  affeet  all  the  parties 
to  the  action,"  etc.  (7th  subdivision  of  the  same.  Sec.  64, 
Practice  Act.) 

It  will  be  borne  in  mind  that  this  is  a  suit  brought  against 
the  respondent  Bedman,  and  one  Brittain,  by  the  appellant, 
Oarr,  in  which  Garr  claims  to  be  a  co-partner  of  Bedman  and 
Brittain,  and  prays  that  he  have  an  account,  etc.,  and  that  the 
profits  of  the  partnership  be  divided  among  tiie  parties; 
[576]  and  he  also,  in  the  same  suit,  claims  to  re-*cover  of  Bed- 
man  money  loaned  to  him  individually,  and  in  which 
Brittain  had  no  interest  whatever. 

2.  The  instrument  of  writing  set  out  in  the  complaint  is  not 
such  as  in  law  constitutes  the  parties  co-partners,  so  as  to  en- 
able the  plaintiff  to  maintain  a  suit  for  the  setUement  of  the  al- 
leged partnership.    (Wilson  v.  Campbell^  5  Gilman,  383.) 

In  order  to  constitute  a  partnership,  a  communion  of  profits 
and  loss  between  all  the  parties  is  essential.  (1  Ham.  Ohio,  84; 
1  H.  Blackstone,  43-48;  2  Id.  247;  1  Montague  on  Partner^p, 
p.  2.) 

It  is  not  true  that  all  who  participate  in  the  profits  of  a  con- 
cern or  adventure,  are  to  be  considered  as  partners.  {Rice  v., 
Axvstin,  17  Mass.' 205.) 

For  a  construction  of  agreement  similar  to  this,  and  which 
were  held  not  to  constitute  partnerships.  (See  14  Pick.  104; 
12  Conn.  76;  Dni  v.  Boswett,  1  Camp.  329;  24  Pick.  14;  John^ 
son  V.  Miller,  16  Ohio,  436.) 

Case  in  which  the  parties « styled  ihemsdves  as  '^  partners,'' 
and  Court  decided  that  they  were  not.  (4  Pike^  4^6;  see,  also, 
8  Hill,  163;  5  Denio,  68;  4  Paige,  148;  5  Daonton,  74;  .3  Wash« 
C.  C.  B.  110.) 

The  manifest  intention  and  effect  of  the  agreement  is  not  to 
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constitute  a  partnership.  No  capital  stock,  as  such,  is  furnished 
by  any  one.  Garr  furnishes  the  outfit  for  each — Brittain  and 
Bedman — ^asa  mode  of  compensation,  or  measure  of  interest,  on 
a  hazardous  advance  made  by  him;  he  is  to  receive  one  third  of 
what  Brittain  and  Bedman  may  make  in  Cahfornia. 

But  here  Garr  was  not,  in  fact,  a  partner;  nor  was  he  even 
holden  out  to  the  world  as  such,  and  he  has  not  incurred  any 
of  the  obligations  or  liabilities  which  attach  to  that  relation. 
He  has  no  right,  therefore,  to  call  for  an  account  in  equity.  If 
he  has  any  remedy,  it  is  at  law,  and  he  has  the  bond  of  Redman 
and  Brittain,  with  a  heavy  penalty  inserted,  to  secure  the  per- 
formance upon  their  part  of  the  contract  sued  on. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
DENFELDT.  Mt.  Chief  Justice  Mubbat  and  Mr.  Justice  Tebbt 
concurred. 

The  Court  erred  in  sustaining  the  demurrer  to  the  bill  of  com- 
plaint. 

it  was  properly  filed  for  an  account,  whether  the  parties  were 
technically  partners  or  not.  The  character  of  the  contract  set 
out  in  the  bill  made  an  account  necessary  to  determine  their 
respective  rights. 

Nor  is  there  any  misjoinder  of  causes  of  action.  The  claim 
which,  it  is  urged,  is  single  against  one  of  the  defendants,  forms 
part  of  the  same  subject-matter,  arising  as  it  does  out  of  the 
joint  contract. 

The  judgment  is  reversed,  and  the  cause  remanded. 


♦FISHER  V.  DENNIS.  [577] 

J^BOMissoBt  KoTS,  IinxBEST  IN  Blans. — ^Where  a  promissory  note  was  made, 
bearing  monthly  interest,  but  leaving  the  rate  of  interest  in  blank,  if  the 
rate  of  interest  is  filled  in  by  the  holder,  he  cannot,  withoni  some  evi- 
dence of  agreement,  recover  more  than  legal  interest,  though  if  he  had 
passed  the  note,  thus  filled  up,  to  an  innocent  purchaser,  the  maker 
would  be  liable. 

Mdkm. — Filling  up  BLANE.^-The  filling  up  the  blank  is  not  such  an  altera- 
tion of  the  note,  as  to  vitiate  it  and  prevent  any  recovery;  it  supplied 
an  omission  by  fixing  an  optional  rate  of  interest  not  binding  on  the 
maker  without  further  proof,  but  does  not  avoid  the  right  to  recover  tha 
principal  and  legal  interest. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,! 
County  of  San  Joaquin. 

This  was  an  action  against  Hiram  Dennis,  on  the  following 
promissory  note: 

"  $708  17 

**  Stocktok,  January  22,  1855. 
**  One  day  after  date,  we  jointly  and  severally  promise  to  pay 
Messrs.  A.  N.  Fisher  &  Co.,  or  order,  the  sum  of  seven  hun- 

1.  Cited  Viaher  v.  Webttar,  8  Cal.  112;  Uolma  v.  Trumper,  22  Mich.  ISO. 
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dred  and  eight  dollars  and  seyenteen  cents,  for  value  received, 
with  interest  monthly  at  the  rate  of  five  per  cent,  per  month, 
until  final  payment.  *' BENjAMm  G-.  Weib, 

**  HiBAM  Dennis." 

The  action  is  brought  by  the  payees  of  the  note.  The  de- 
fendant plead  non  est  factum.  On  the  trial  the  defendant 
proved  that  when  he  signed  the  note  the  word  '*  five  "  was  not 
written  in  the  note,  the  rate  of  interest  being  left  in  blank. 

The  Court  below,  at  the  request  of  the  plaintiffs,  gave  the 
following  instruction  to  the  jury:  "  that  if  they  believe  from 
the  evidence  that  the  note  sued  on  was  signed  and  delivered 
just  as  it  is  now,  save  a  blank  where  the  word  '  five '  is  written 
for  the  amount  of  the  interest,  then  it  was  an  unlimited  letter  of 
credit,  and  the  plaintiff  wcu9  authorized  to  fill  it  up  for  an  inde- 
finite amount;  unless  the  jury  shaU  further  believe  from  the  evi- 
dence, that  the  authority  was  in  fact  limited,  and  if  they  shall 
so  believe,  the  note  is  invalid  for  the  excess  and  good  for  the 
remainder."    To  which  instruction  defendant  excepted. 

The  defendant  then  asked  for  the  following  instruction: 
**  that  if  they  believed  from  the  evidence  that  at  the  time  Dennis 
signed  the  note,  no  rate  of  interest  was  expressed  therein,  and 
that  after  it  was  signed  and  delivered  to  plaintiffs,  it  was  filled 
up  with  the  word  *  five ,'  so  as  to  draw  interest  at  the  rate  of 
five  per  cent,  per  montili;  and  that  such  alteration  was  made 
without  the  knowledge  or  consent  of  Dennis,  the  defendant, 
that  such  alteration  vitiated  the  entire  note,  and  the  defendant 
was  entitled  to  a  verdict." 

Which  instruction  was  refused  by  the  Court,  the  de- 
[578]    fendant  excepting.     *The  jury  found  a  verdict  for  plaint- 
iffs for  the  amount  of  the  note  and  interest  at  the  rate  of 
five  per  cent  per  month. 

Motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment entered  for  plaintiffs  on  the  verdict.    Defendant  appealed. 

D.  W.  Perley,  for  Appellant. 

The  appellant  contends  that  this  is  a  material  alteration,  and 
entirely  vitiated  the  note.  It  destroyed  the  identity  of  the  in- 
strument. 

The  plea  of  non  est  factum  was  made  good.  There  was  no 
evidence  showing,  or  tending  to  show,  that  Dennis  had  ever 
assented  to  any  rate  of  interest  being  inserted  in  the  note,  and 
the  only  question  which  can  arise  is,  was  this  a  material  altera- 
tion ?  If  it  was,  then  the  whole  note  is  utterly  null  and  void. 
(Chitty  on  Bills,  181,  182.) 

If  the  holder  of  the  bill  alter  it  in  any  material  respect,  he 
thereby  not  only  \itiates  the  bill,  but  causes  it  to  operate  as  a 
satisfaction  of  the  original  debt.  (Chitty  on  BUls,  1S3;  Farmer 
V.  Band,  14  Maine,  225;  Humphreys  v.  Gullow,  13  N.  Hamp. 
385;  Banky,  Peiiick,  5  Monroe,  25.) 

A  promissory  note,  of  which  the  date  has  been  altered  with- 
out the  consent  of  the  defendant,  the  endorser  is  thereby  ren- 
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dered  Toid,  thougli  in  the  hands  of  an  innocent  endorsee. 
(SlepJiens  v.  Graham  et  al.,  7  Serg.  &  R.  505;  Eenderson  v.  Wil- 
son, 6  How.  Miss.  65.) 

The  interlineation  of  the  words,  *•  or  order,"  **  or  bearer,"  in 
a  note,  without  authority,  will  yitiate  it.  {ScottY.  Walker,  Dud. 
Geo.  243;  Johnson  v.  The  Bank,  2  B.  Mon.  310.) 

The  holder  of  a  bill  has  no  right  to  make  an  alteration  in  it 
even  to  correct  a  mistake,  unless  to  make  the  instrument  con- 
form to  what  all  parties  to  it  agreed  or  intended  it  should  have 
been.     (Hervey  v.  Hervey,  15  Maine,  357.) 

The  attestation  of  a  note  not  before  witnessed,  by  a  person 
who  was  not  present  at  the  signing,  is  a  material  alteration,  and 
destroys  its  validity.  (2  Fairfax,  114;  11  Mass.  309;  19  Maine, 
461.) 

It  is  a  proper  question  for  the  jury,  whether  the  alteration 
was  before  or  after  the  execution  and  delivery  of  the  instrument, 
and  whether  made  with  or  without  the  assent  of  the  adverse 
party.     (1  Halsted,  215;  11  Conn.  531;  16  Serg.  &  R.  44.) 

There  can  be  no  doubt  that  the  alteration  of  a  note,  which 
bears  no  interest,  so  as  to  make  it  draw  interest  at  five  per  cent. 
a  month,  is  a  material  alteration. 

The  only  question  which  could  arise  was  whether  Dennis  had 
ever  consented  to  the  alteration,  and  this  question  tiie  Court 
refused  to  submit  to  the  jury. 

Baine  db  Bouldin,  for  Respondents. 

1.  The  instructions  in  this  case,  asked  by  the  plaintiffs  below, 
are  in  exact  accordance  vnth  the  law,  as  propounded  in  Johnsmi 
y.  Blaisdell  &  Orubbs,  1  Smedes  &  Marshall's  Rep.  p.  20;  see 
also  7  Cowen's  Rep.  337;  5  Cranch  Rep.  151;  Story  on  Pro. 
Notes,  Sec.  10. 

*2,  If  justice  has  been  done  and  another  trial  must  re-    [579] 
suit  in  the  same  way,  a  new  trial  will  not  be  granted,  even 
if  there  be  a  mistake  in  the  directions  of  the  judge.    (2  Term 
Rep.  p.  4;  5  Howard  Miss.  Rep.  p.  502.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Hey- 
DENFfXDT.     Mr.  Chief  Justice  Mubbat  concurred. 

The  form  in  which  the  note  is  written,  manifests  an  agreeinent 
between  the  parties  that  it  should  run  at  some  monthly  rate  of 
interest.  If  the  note  had  passed  into  the  hands  of  an  innocent 
holder,  there  would  be  no  doubt  that  he  could  recover  the  prin- 
cipal and  interest  as  the  note  stands,  because  the  makers,  by 
leaving  the  rate  of  interest  blank,  placed  it  in  the  power  of  the 
payees  to  practice  a  deception,  for  which,  as  against  third  parties, 
the  makers  would  have  to  suffer.  But  as  the  note  remains 
in  the  hands  of  the  payees,  it  will  not  do,  without  any  evidence 
as  to  the  agreement  to  pay  interest,  to  allow  them  to  fix  the 
rate. 

The  filling  up  of  the  blank,  however,  is  not  an  alteration  of 
the  note  in  a  legal  sense  so  as  to  vitiate  it,  and  prevent  any  re- 
covery.   Such  an  alteration  refers  to  a  change  of  something  ex- 
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pressed,  so  as  to  defeat  the  intention  of  one  of  the  contracting 
parties.  Here  there  was  no  such  thing,  because,  as  I  have  said, 
the  intention  was  manifest  to  pay  some  interest.  The  failure 
to  express  it  bj  the  makers  was  eridentlj  an  omission,  and  the 
supply  of  it  by  the  holders  at  a  rate  optional  with  them,  was  no 
alteration,  although  it  cannot  be  allowed  to  stand  without  proof 
of  the  consent  of  tiie  miners.  The  plaintiffii  must  be  allowed  to 
recover  their  principal,  with  legal  interest. 
Judgment  reversed  and  cause  remanded. 


MACY  n  AL.  V.  GOODWIN  bt  ai.< 

Etxdevob,  Seoomdabt,  07  Lost  InBZBUxnfT.— Section  21  of  the  Act  of 
March,  1851,  friving  to  copies  of  papers  from  the  county  recorder's 
office  the  like  effbct  as  evidence  as  originals,  does  not  dispense  irith  the 
production  of  the  originals  if  they  can  be  obtained;  it  merely  fixes  the 
viilae  of  the  copy  as  erldencef  when  it  is  necessary  to  be  introduced,  from 
the  loss  of  the  original. 

Idem.— DxGBtK  of  BsQnisrrB. — ^There  is  no  attempt  by  this  section  to  dis- 
pense with  the  rule,  that  the  best  evidence  must  be  resorted  to  which  the 
nature  of  the  case  wiU  admit. 

Appeal  from  the  IMstrict  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

This  WCU9  an  action  to  recover  possession  of  two  rooms  in  a 
building  in  Mazysville.  The  complaint  sets  forth  that  ihe  rooms 
had  been  held  by  B.  S.  Mesick  as  a  tenant  of  the  former  owners; 
that  the  plaintiffs  had  purchased  thej>roperty,  and  that  Mesick 
had,  with  the  consent  of  the  plaintifi&^  surrendered  to  him  his 
lease;  that  previously  the  defendants  had  entered  in  the  posses- 
sion of  the  rooms  in  question  by  the  consent  of  Mesick;  that 
notice  of  the  surrender  of  the  lease  and  a  demand  of  pos- 
[580]  ^session  had  been  served  upon  the  defendants,  but  that 
they  refused  to  deliver  possession.  On  the  trial  before 
the  Court  below,  a  jury  being  waived,  the  plaintiffs,  to  sustain 
their  action,  offered  in  evidence  certified  copies  from  the  county 
recorder's  ofice  of  certain  deeds  and  a  power  of  attorney,  form- 
ing part  of  their  chain  of  title. 

The  defendants  objected  to  the  introduction,  as  secondary  evi- 
dence, until  the  loss  of  the  originals  was  proved.  The  objection 
was  overruled  and  the  copies  admitted  in  evidence  under  the  ex- 
ception of  defendants. 

Parol  evidence  was  subsequently  introduced  by  plaintiffs  to 
establish  the  facts  necessary  to  a  recovery,  and  intended  to  be 
proved  by  the  introduction  of  the  certiffed  copies  above  men- 
tioned. The  sufficiency  of  this  evidence  not  being  passed  upon, 
it  need  not  be  inserted. 

The  Court  below  gave  judgment  for  plaintiffis.  Defendants 
appealed. 

Goodwin  it  Wheeler,  Appellants^  in  person. 
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The  Court  erred  at  the  trial  in  admitting  copies  of  deeds  and 
powers  of  attorney,  as  a  means  of  proving  title  to  the  premises, 
without  requiring  respondents,  plaintiffs  below,  to  produce  the 
originals,  or  in  any  manner  to  account  for  their  absence. 

Now  it  is  a  rule  of  evidence,  too  familiar  to  eveiy  lawyer  to 
be  even  called  in  question,  that  primary  evidence  must  be  pro- 
duced if  possible;  and  when  once  the  fact  is  established  that 
such  evidence — say  an  original  paper — is  in  existence,  or  has 
been  in  existence,  its  loss  or  des^ction  must  be  proved  before 
a  copj^  can  be  received  in  evidence. 

This  is  a  fundamental  rule  of  evidence,  and  is  universal  in  its 
application,  unless  varied  by  a  special  statute. 

Has  our  statute  so  varied  the  rule  as  to  dispense  with  the 
proof  of  the  original  ?  Most  certainly  not.  It  has  given  *'  cer- 
tified" copies  the  like  effect  as  the  originals. 

But  what  is  the  effect  of  an  original  until  it  is  proven  ? 

In  the  case  of  PoweWs  Heirs  v.  Hendricks  (3  Cal.  427),  Jud^e 
Heydekf£ldt,  in  rendering  the  opinion  of  tiie  Court,  says,  m 
speaking  of  this  statute: 

**  It  does  not  make  the  copy  superior  to  the  original  so  as  to 
dispense  with  proof  of  execution. 

Again:  in  the  case  of  McCann  v.  Beach  (2*  Cal.  30),  Judge 
MuBRAT  holds  the  following  language: 

'^  It  is  a  well  settled  rule  that  the  best  evidence  of  which  the 
case  is  susceptible  must  be  produced,  and  the  failure  to  supply 
such  evidence,  unless  accounted  for,  raises  the  presumption  that 
there  is  something  behind,  which  the  party  is  unwilling  to  dis- 
close." 

And  these  decisions  are  no  departure  from  the  settled  law,! 
but  are  simply  a  clear  and  explicit  confirmation  of  the  well  de- 
nned rules  of  evidence. 

The  reason  of  the  rule  is,  that  the  original  may  be  a  forgery,' 
or  it  may  be  full  of  erasures  or  interlineations,  which  require 
explanation,  or  it  may  have  been  canceled,  released,  or  satisfied,, 
in  all  of  which  cases  the  adverse  party  have  a  right  to  its  pro- 
duction in  open  Court. 

♦And  the  law  says  it  shall  be  produced  or  properly  ac-  [581] 
counted  for. 

The  statute  (Vol.  2,  p.  204,  Sec.  21),  gives  certified  copies,  the 
like  effect  as  the  originals,  etc.,  if  produced.  Here  it  stops.  It 
does  not  say,  if  produced  and  proved. 

But  in  Vol.  7,  Cal.  Statutes,  p.  140,  Sec.  2,  gives  certain 
transcribed  records  of  Yuba  County  like  effect  as  originals,  etc., 
if  presented  and  proved  as  required  by  law,  clearly  showing  that 
when  the  Legislature  meant  to  make  a  copy  evidence,  without 
further  proof,  it  has  said  so  in  plain  language. 

But  tiie  deeds  and  power  offered  in  this  case  do  not  come 
within  the  operation  of  the  last  named  statute,  as  it  is  special  in 
its  character. 
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Stqyhen  J,  Field,  for  Respondent. 

As  to  the  error  assigned — in  admitting  copies  of  deeds  and 
power  of  attorney,  \nt£out  first  requiring  the  production  of  the 
originals  or  proof  of  their  loss  or  destruction^*  tlie  respcmdenis 
say: 

1.  That  those  instruments  'were  entirelj  imnuiieiial  to  the 
decision  of  the  case;  and, 

2.  That  being  duly  certified  transcripts^  from  the  records  of 
the  recorder's  office,  of  instruments  properly  executed  and  ac- 
knowledged, they  were  by  the  statute  admissible  in  evidence 
vdthout  proof  of  the  loss  or  destruction  of  the  originals. 

,  First.  They  were  entirely  immaterial  to  the  decision  of  the 
case.  The  suosequent  evidence  of  Eaton  and  Mesick  rendered 
their  admissibility  of  no  consequence. 

Second.  But  even  if  the  instruments  had  been  material  to 
the  decision  of  the  case,  there  would  have  been  no  exror  in  ad- 
mitting the  copies  without  accounting  for  the  originals,  because 
the  copies  were  duly  certified  transcripts  of  instruments,  prop- 
erly acknowledged  and  duly  recorded.  The  transcripts  thus 
became  by  force  of  statute  of  equal  admissibiliiy  as  the  original 
instruments.  They  had  ceased  to  be  secondary  evidence.  (See 
Act  concerning  Conveyances,  Sec.  8,  Compiled  Laws,  p.  514; 
see  Act  concerning  County  Recorders,  Sec.  21,  Id.  p.  844.^ 

The  case  of  PotveU's  Heirs  v.  Hendricks  (8  Cal.  p.  430),  is  not 
in  conflict  with  the  above.  There  the  paper  offered  was  a  copy 
from  the  records,  but  not  of  an  instrument  duly  acknowledged* 
Of  course  the  copy  was  inadmissible,  because  the  original  itself, 
if  produced  could  not  have  been  used  in  evidence  without  proof 
of  its  execution,  and  to  have  allowed  the  copy  to  be  received, 
would,  as  Judge  Heydenfeldt  remarks,  have  made  the  copj 
superior  to  the  original.  But  if  the  original  had  been  duly  ac- 
knowledged, the  certificate  of  such  acknowledgment  would  have 
rendered  it  admissible,  under  the  statute,  without  further  proof. 
(Act  concerning  Conveyances,  Sec.  29,  Comp.  Laws,  p.  571.) 

Mr.  Justice  Hetdenpeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubrat  and  Mr.  Justice  Tebbt  concurred. 

This  case  must  be  reversed  on  the  authority  of  McCann  v. 
Beach  (2  Cal.  25),  and  the  Executors  o/Folsom  v.  ScoU  (ante,  460), 

at  this  term. 
[582J  ^Section  21  of  the  Act  of  March,  1851,  provides  that 
copies  of  papers  from  the  recorder's  office  shall  be  re- 
ceived with  the  hke  effect  as  evidence  *'  as  the  originals  could 
be  if  produced."  This  does  not  dispense  with  the  production  of 
the  original  if  it  can  be  obtained.  It  mierely  fixes  the  value  as 
evidence  of  the  copy,  when  from  the  loss  of  the  original  it  is 
necessary  to  be  introduced.  There  is  no  attempt  by  this  section 
to  dispense  with  the  rule  that  the  best  evidence  must  be  resorted 
to  which  the  nature  of  the  case  will  admit. 

The  counsel  for  respondents  urges  that  these  deeds  and 
power  of  attorney,  copies  of  which  were  given  in  evidence,  were 
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immaterial  to  the  decision  of  the  cause  on  acoonnt  of  the  sub- 
sequent testimony  of  a  witness.  This  may  be  so,  but  we  cannot 
know  it  unless  we  had  some  mode  of  ascertaining  whether  the 
judge  who  tried  the  case  gave  as  much  weight  to  the  one  kind 
of  evidence  as  the  other. 
Judgment  reversedy  and  cause  remanded. 


MEYEB  V.  EALEMANN. 

MuHioiPAXi  CoxTBTB,  JuBisDiCTxoN  OF.— Under  the  provisioii  of  the  CouRtitn* 
tion,  giving  to  the  Legislatare  the  power  *' to  establish  such  municipal 
and  other  inferior  Courts  as  mav  be  deemed  necessary,"  the  Courts 
thus  created  could  Unly  be  of  infetior,  limited,  and  special  jiirisdiction. 

.iSuPEBiOB  Court  of  San  FBANCZsco.<^The  Superior  Court  of  the  city  of 
San  Francisco,  which  was  created  under  the  power  so  given,  is  a  muni- 
cipal Court,  whose  jurisdiction  must  necessarily  be  confined  to  the 
municipal  territory;  and  the  Act  giving  it  the  power  to  extend  its  juris- 
diction, so  as  to  let  its  process  run  beyond  its  tWritory,  ili  invalid. 

AppEAir  ixfxsL  the  Superior  Court  of  the  City  of  San  Francisco. 

On  April  14, 1856,  the  pkintiff  filed  his  complaint,  alleging  a 
co-partnership  between  himself  and  defendant,  under  the  firm 
name  of  P.  Kalkmann  &  Co.,  and  that  defendant  had  been 
guilty  of  misconduct  in  the  management  of  the  partnership 
afi:airs,  and  that  he  was  insolvent  individually,  and  as  a  member 
of  the  firm.  The  bill  prays  for  an  account  and  distribution  and 
the  appointment  of  a  receiver.  On  the  ^ame  day  an  order  was 
entered  appointing  James  Bell  receiver,  and  hid  bonds  were  ap^ 
proved  and  filed  early  in  the  same  day.  Meyer  and  Ealkmanu 
as  well  as  Bell,  telegraphed  to  Sacramento,  where  the  firm  of  P. 
Kalkmann  &  Co.  had  a  store,  informing  the  clerk  of  the  firm  of 
tJie  appointment  of  the  receiver,  and  instructing  him  to  close 
the  store  and  hold  the  goods  for  the  receiver.  After  the  clerk 
had  received  the  message  and  had  partially  closed  the  store  and 
commenced  to  reduce  the  property  into  possession,  attachments 
were  issued  against  the  firm  by  various  creditors,  in  actions 
commenced  in  the  District  Court  of  the  Sixth  Judicial  District, 
under  which  William  S.  White,  the  sheriff  of  Sacramento 
County,  entered  the  store  and  seized  the  entire  stock  of  goods 
of  P.  Kalkmann  &  Co.,  in  Sacramento  City. 

On  the  following  day  Bell,  the  receiver,  made  formal 
demand  for  the  *goods  upon  Sheriff  White,  who  refused  [583J 
to  deliver  them;  whereupon  Bell  obtained  an  order  in  the 
Court  below  requiring  White  to  show  cause  why  he  should  not 
be  committed  for  talang  the  property  out  of  the  custody  of  the 
receiver,  and  why  he  ^ould  not  deliver  the  same  over  to  the 
receiver.  White  appeared  under  the  rule,  and  protesting 
against  the  jurisdiction  of  the  Court,  presented  counter  affi- 

1.  Disapproved  HiOeman  ▼.  0*Ntal,  10  Cal.  2M;  Chipman  v.  Bowman,  14  Cal.  IftS;  Kenyon 
▼.  WtUy,  ao  Oal.  640.  Cited  CourtwHght  t.  B.S.db  A,  W  d  Jl.Co.,dO  Gal.  679;  Ex  parte 
Stratman,  30  Cal.  619.    Befexred  to  Stliffman  v.  KaUcmckn^  17  Cal.  162. 
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davits  to  those  of  the  receiver.  The  question  was  argued,  and 
the  Court  made  the  rule  absolute  that  White  should  deliver  the 
goods  to  the  receiver  within  two  days.    White  appealed. 

Eugene  Casserly,  for  Appellant. 

Point  I.  By  the  Constitution  of  Califomia,  the  Superior 
Court  of  the  city  of  San  Francisco  is  purely  a  local  Court,  whose 
powers  and  jurisdiction  are  confined  within  the  territoriid  limits 
specified  by  statute;  outside  of  which  it  is  without  authority  or 
even  existence,  and  all  its  process  and  acts  are  of  no  effect,  and 
void.  The  county  of  Sacramento,  where  the  order  to  show 
cause  was  served  upon  the  sherifiT,  and  where  the  property  is 
situated,  sought  to  be  effected  by  the  order  absolute  (now  ap- 
pealed from),  being  outside  these  limits,  the  order  absolute  was 
made  without  jurisdiction,  and  is  wholly  void. 

In  considering  this  point,  it  will  be  useful  first  to  review 
briefly  the  history  of  the  organization  of  the  Superior  Court; 
and  next  to  examine  what  are  its  powers  and  jurisdiction  within 
the  Constitution. 

The  Constitution  was  adopted  in  November  18, 1849,  and  on 
April  5,  1850,  the  first  Legislature  which  met  under  it  passed 
*'  an  Act  to  establish  a  Municipal  Court  in  the  city  of  San  Fran-* 
cisco,  to  be  called  the  Superior  Court  of  the  city  of  San  Fran- 
cisco."   (Laws  of  1850,  p.  150.) 

The  Superior  Court  established  by  that  Act  was  restricted  in 
its  jurisdiction  to  civil  cases  vnthin  me  limits  of  the  city  of  San 
Francisco  (Sec.  4);  and  it  had  no  power  to  send  its  process  be- 
yond those  limits,  except  writs  of  subpoBna,  and  its  "  final  pro- 
cess."   (Sec.  8.) 

It  was,  therefore,  not  only  in  name  a  municipal  Court,  but 
substantially  a  Court  of  limited  and  local  powers  and  jurisdic- 
tion; and  this  was  the  original  conception  of  the  legislative 
framers  of  the  Court. 

March  11,  1851,  an  Act  was  passed  "  concerning  the  Courts 
of  Justice  of  this  State  and  Judicial  officers,"  and  respecting 
the  Act  of  1850,  just  quoted.  (Laws  of  1851,  p.  9.)  Chapter 
lY.  of  this  Act  is  devoted  to  re-organizing  the  Superior  Court  of 
the  city  of  San  Francisco.    (Laws  of  1851,  p.  15.) 

A  new  jurisdiction  is  conferred:  Original  and  appellate.. 
(Sec.  41.) 

Section  42  provides:  '*Its  original,  jurisdiction  shall  extend 
to  all  civil  cases  in  which  the  amount  in  controversy  exceeds 
two  hundred  dollars,  exclusive  of  interest,  or  which  includes  the 
title  or  possession  of  real  property  situated  in  the  city  of  San 
Francisco,  and  its  jurisdiction  in  which  cases  shall  be  co-exten- 
sive with  the  jurisdiction  of  the  District  Court  in  the  like  cases." 

(p.  15.) 
[584]       ^Section  50  provides.  **  This  Court  may  send  its  writs, 
process  and  orders  out  of  the  city  of  San  Francisco,  in 
the  actions  and  proceedings  in  which  it  has  jurisdiction  by  this 
Act."    (p.  17.) 
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The  appellate  jurisdiction  is  quite  comprehensiYe,  and  illus* 
trates  remarkably  the  unconstitutional  heresies  of  this  part  of 
the  Act;  heresies  so  obvious  to  the  most  common  mind  that  in 
no  single  instance  were  the  provisions  ever  acted  upon  by  any 
suitor  or  attorney,  and  they  remained  a  dead  letter  until  they 
were  blotted  out  by  the  Judiciary  Act  of  1853,  which  we  are 
next  to  consider. 

That  Act  was  passed  May  19,  1853,  and  repeals  all  former 
laws  on  the  subject.  Chapter  IV.  (Comp.  Laws,  173)  is  devoted 
to  the  Superior  Court. 

Sections  33  and  34  define  the  jurisdiction  and  powers  of  the 
Court,  and  are  substantially  a  re-enactment  of  Sections  42  and 
50  of  the  Act  of  1851,  already  quoted,  and  a  continuance  of  the 
errors  embraced  in  them.     They  provide : 

'' Section  33.  This  Court  shaU  have  original  jurisdiction  in 
all  civil  cases  in  which  the  amount  in  controversy  exceeds  two 
hundred  dollars,  exclusive  of  interest,  or  which  involves  the 
title  or  possession  of  real  property  situated  in  the  city  of  San 
Francisco;  and  its  jurisdiction  in  such  cases  shall  be  co-exten- 
sive with  the  jurisdiction  of  the  District  Court  in  like  cases. 

'' Section  84.  This  Court  and  the  Judge  thereof  shall  have 
power  to  issue  all  writs  necessary  or  proper  to  the  complete  ex- 
ercise of  the  powers  conferred  by  this  and  other  statutes,  and 
may  send  its  writs,  process  and  orders  out  of  the  city  of  San 
Francisco,  in  the  actions  and  proceedings  in  whickit  has  juris- 
diction by  this  Act." 

It  is  under  these  two  sections  that  the  Superior  Court  claims 
jurisdiction  in  the  present  case. 

If  these  sections  are  constitutional,  its  claims  may  be  sus- 
tained.   Not  otherwise. 

The  Constitution  of  California,  Art.  3,  Sec.  1  provides:  **  The 
judicial  power  of  this  State  shall  be  vested  in  a  Supreme  Court, 
in  District  Courts,  in  County  Courts,  and  in  Justices  of  the 
Peace.  The  Legislature  may  also  establish  such  municipal  and 
other  inferior  Courts,  as  may  be  deemed  necessary." 

Section  4  is:  **  Sec.  4.  The  Supreme  Court  shall  have  appel- 
late jurisdiction  in  all  cases  when  the  matter  in  dispute  exceeds 
two  hundred  dollars,  when  the  legality  of  any  tax,  toll  or  im- 
post, or  municipal  fine  is  in  question,  and  in  all  criminal  cases 
amounting  to  felony  on  questions  of  law  alone,"  etc. 

This  grant  vests  m  the  Supreme  Court  the  general  appellate 
power  of  the  State,  to  the  exclusion  of  any  other  Court.  {Had- 
8071  V.  Caulfield,  in  this  Court,  Januaiy  Term,  1854,  referred  to 
and  approved,  Beed  v.  McCormick,  3  Ual.  342). 

♦The  appellate  power  vested  in  County  Courts  by  Sec.    [585] 
14,  is  limited  to  cases  from  Justices'  Courts,  idl  which 
are  under  two  hundred  dollars. 

Having  disposed  of  the  general  appellate  power,  tKe  Consti- 
tution proceeds  to  provide  for  the  general  original  jurisdiction 
of  the  State. 
Section  6  is:    '^  Sec.  6.  The  District  Courts  shall  have  juris- 
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diction  in  law  and  eqtdty,  in  all  eiyil  cases  where  the  amount  in 
dispute  exceeds  two  hundred  dollars,  exclusive  of  interest.  In 
all  criminal  cases,  not  otherwise  provided  for,  and  in  all  issues 
of  fact  joined  in  the  Probate  Court,  their  jurisdiction  shall 
be  unlimited." 

Upon  the  same  principles  of  constitutional  construction  as 
those  applied  to  the  Supreme  Court,  this  grant  of  jurisdiction 
is  also  exclusive,  subject  to  the  exceptions  specified  in  the  Con- 
stitution itself,  viz. : 

1.  Cases  under  $200,  of  which  the  jurisdiction  is  in  the  Jus* 
tices'  Courts;  and, 

2.  *^  Special  Cases,"  so  called  (Sec.  9)  of  which  the  jurisdic-- 
tion  may  be  given  to  the  County  Courts. 

In  all  other  respects  the  general  original  civil  jurisdiction  of 
the  State  is  ve^d  by  the  Constitution  of  the  State  in  the  Dis- 
trict Courts,  to  the  exclusion  of  all  other  Courts.  In  Wilson  v. 
Itoach  (4  Cal.  362),  this  principle  was  fully  asserted;  this  Court 
having  there  declared  that  by  the  Constitution,  the  District 
Courts  of  the  State  are  invested  with  all  the  powers  of  the  Eng- 
lish Courts  of  Chancery  over  the  persons  and  estates  of  minors; 
and  that  the  Legislature  has  not  vested,  and  could  not  vest, 
such  a  jurisdiction  in  the  Probate  Courts,  to  the  exclusion  of 
the  District  Courts.     {Vide  per  Mubbat,  C.  J.  p.  366.^ 

Thus  it  appears  that  the  Constitution  has  vested  tne  general 
appellate  jurisdiction  of  the  State  in  the  Supreme  Court;  and 
the  general  original  jurisdiction  of  the  State  in  the  District 
Courts,  each  grant  being  exclusive. 

This  is  the  constitutional  distribution  of  the  general  judicial 
power,  and  it  leaves  no  room  for  an  original  civil  jurisdiction  of 
the  general  and  comprehensive  character  conferred  by  statute 
on  the  Superior  Court. 

But  it  is  said  that  the  power  to  establish  this  Court  is  found 
in  the  first  section  of  the  judicial  article,  already  quoted.  The 
words  are: 

''The  Legislature  may  also  establish  such  municipal  and 
other  inferior  Courts  as  may  be  deemed  necessary.". 

The  words  employed,  and  their  collocation  to  each  other  and 
to  the  rest  of  the  sentence,  are,  undoubtedly,  ex  in4usiria,  and 
are  replete  with  significance. 

The  maxim  noscUur  a  sociis,  so  constantly  applied  in  constru- 
ing constitutional  provisions,  is  most  applicable  here.  The 
Constitution  had,  in  the  same  section  and  in  the  sentence  just 
.preceding,  provided  for  a  Supreme  Court,  District  Courts, 
County  Courts,  and  Courts  of  Justices  of  the  Peace.  Next  it 
goes  on  to  speak  of  ''municipal  and  other  inferior  Courts." 
Lord  Bacoi^  says:   "  CopulcUio  verborum  indicai  acceplatiimeni  in 

eodera  sensu.*'    (Works,  Vol.  4,  p.  26.) 
[586]       ^Thus,  here,  the  words  employed,    '^  municipal  and 
other  inferior  Courts,"  and  their  collocation,  bolii  as  re- 
spects the  rest  of  the  section  and  each  other — lead  irresistibly 
to  the  conclusion  that  "Municipal"  Courts  (being  themselves 
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inferior  "to  County  and  Justices'"  Courts),  and  other  "in- 
ferior courts/'  of  similar  grade,  but  not  liigner,  were  alone  in- 
tended by  this  section. 

The  Superior  Court  of  the  City  of  San  Francisco  must  be,  there- 
fore, either  a  "municipal  Court"  of  inferior  grade  and  powers, 
or  an  "inferior  Court,  (which  is,  of  course,  the  same  thing,  in 
other  words,)  of  powers  and  jurisdiction  similar  to,  and  not 
greater  than,  those  usually  conferred  on  a  municipal  Court. 

"Municipal,"  as  applied  in  the  Constitution  (Art.  VI,  Sec.  1), 
to  Courts,  is  a  term  strictly  d  jurisdictional  limitation.  A 
*' municipal"  Court  means  a  Court  having  jurisdiction  within 
the  territoiy  of  one  single  mumct/num,  or  incorporated  city. 
(Vide,  1  Black.  Com.  44.) 

In  People  v.  OiUespie  (1  Cal.  842),  this  Court  declared  the 
then  Superior  Court  to  be  an  inferior  Court,  and,  therefore, 
not  authorized,  by  its  inherent  powers,  to  issue  the  writ  of  quo 
waTTanto, 

But  if  the  claim  set  up  against  us  in  this  case  can  be  sus- 
tained, if  the  Superior  Court  may,  by  one  order  served  in  the 
County  of  Sacramento  upon  the  Sheriff  of  that  county,  obtain 
jurisdiction  of  his  person,  and  by  another  order  may  dispose  of 
property  lying  within  that  couniy ,  then  that  Court  has  a  jurisdic- 
tion which  opens  to  it  the  whole  State,  and  leaves  it  no  longer  in 
any  sense,  a  "  municipal"  or  "inferior  "  Court.  The  tenitorial 
limitation  imposed  by  the  Constitution  is  broken  down,  and 
with  it  the  most  essential  distinction  between  it  and  the  Dis- 
trict Courts. 

The  case  of  Sealey.Wardwell  et  aL,  decided  in  this  Court, 
October  Term,  1855,  is  relied  on  as  an  authority  against  us. 

It  is  to  be  observed  that  the  judgment  in  that  case  had  refer- 
ence simply  to  the  single  question  stated,  viz. :  the  constitu- 
tionality of  a  judgment  for  more  than  $200,  rendered  bv  the 
Superior  Court,  organized  under  the  Act  of  1850.  All  the  re- 
marks with  which  the  decision  was  accompanied  are  to  be 
understood  in  reference  to  the  same  point.  The  Superior 
Court  organized  under  the  Act  of  1850,  had  a  very  mnch  more 
limited  jurisdiction  than  the  present  Court.  It  is  well  known 
also  that  under  judgments  of  the  Superior  Court,  for  amounts 
exceeding  $200,  very  large  amounts  of  property  had  changed 
hands  in  the  Cit^  of  San  Francisco,  and  vast  interests  had 
grown  up  under  titles  thence  derived.  The  Supreme  Court  in 
Seale  v,  Wardwell,  wsk&  unwilling  to  overthrow  rights  of  property 
which  had  thus  vested  to  so  great  an  extent. 

Because  in  Seale  v.  WdrdioeU^  the  Supreme  Court,  in  its  ten- 
derness for  vested  rights  of  property,  so  far  relaxed  the  rule  of 
sound  construction  as  to  decide  the  Superior  Court  might  con- 
stitutionally render  a  judgment  for  an  amount  exceedmg  $200, 
it  is  rather  a  violent  non  sequUur  to  argue  that  it  is  prepared  to 
sustain  the  Court  in  the  new  jurisdiction  which  it  is  attempting 
now  to  assert  over  persons  and  property  in  every  county  in  the 
State. 
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[587]       *From  all  this,  it  seepis  to  restilt: 

1.  That  the  District  Courts  of  the  State  are  bj  the 
Constitution  vested  with  the  original  common  law  and  equity 
jurisdiction  of  the  State,  and  they  alone  have  the  power,  in  a 
case  like  the  present,  to  issue  their  process,  writs  and  orders 
out  of  their  counties  and  districts,  and  to  affect  persons  and 
property  beyond  those  limits. 

2.    That  the  Superior  Court  has  not  constitutionally  this 
power;  and,  therefore, 

3.  That  its  order,  appealed  from,  was  made  without  jurisdic- 
tion, and  attempts  to  dispose  of  property  out  of  the  territorial 
limits  of  the  Court,  and  is,  for  both  reasons,  void. 

Point  II.  The  orders,  process,  and  all  judicial  acts  of  the 
Superior  Court  of  the  city  of  San  Francisco,  have  no  validiiy  or 
force  for  any  purpose,  outside  of  the  limits  of  that  city. 

The  order  appointing  a  receiver  of  the  partnership  assets  was 
inoperative  to  affect,  in  any  way,  the  property  in  controversy, 
which  was  beyond  those  limits,  and  in  Sacramento  county,  as 
against  creditors  attaching  there  by  process  from  the  Sixth  Dis- 
trict Court  of  that  county. 

If  the  order  was  invalid,  the  assignment  made  under  it  could 
have  no  greater  effect. 

If  the  ordinary  process  of  the  Court — its  summons,  subpoena, 
execution — ^without  which  it  cannot  move  judicially,  cannot  go 
outside  the  city  of  San  Francisco,  a  fortiori,  its  order,  appoint- 
ing a  receiver  cannot  in  any  manner  affect  property  outside 
those  limits.  (Malcolm  v.  MonigoTnen/,  1  Hog.  93;  Carteret  v. 
FeUij,  2  Ca.  in  Chan.  214;  Eoherdeaux  v.  Bovlb,  1  Atk.  543-4.) 

Sidney  V,  Smithy  for  Bespondent. 

1.  The  first  question  that  has  been  raised  by  appellant  is,  that 
the  Superior  Court  does  not  appear  affirmatively  by  its  record 
to  have  had  jurisdiction  in  the  action  of  Meyer  v.  Kalkmann,  in 
which  respondent  was  appointed  receiver,  and  that  its  jurisdic- 
tion cannot  be  presumed. 

This  objection  has  been  raised  by  appellant  upon  the  ground 
that  the  Superior  Court  is  an  inferior  Court,  and  that,  there- 
fore, nothing  can  be  intended  in  favor  of  its  jurisdiction,  but 
that  jurisdiction  must  be  made  to  appear. 

It  is  true  that  the  Superior  Court  of  the  dt^  of  San  Fran- 
cisco is  an  inferior  Court,  and  of  limited  jurisdiction,  but  it  is 
only  an  inferior  Court  according  to  the  Constitution  of  this 
State.  According  to  the  common  law  doctrine,  it  is  not  an  in- 
ferior Court,  but  is  a  Superior  Court. 

At  common  law.  Courts  are  divided  into  Courts  of  record  and 
not  of  record.  Courts  of  record  are  Superior  Courts,  and  it  is 
only  those  not  of  record  that  are  inferior  Courts. 

Every  matter  is  presumed  to  be  within  the  jurisdiction  of  a 
Superior  Court,  untH  the  contrary  be  shown,  and  nothing  is  so 
presumed  in  favor  of  the  inferior  Court,  or  Court  not  of  record. 

This  doctrine  was  applied  to  the  Municipal  Court  of  the  ciiy 
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of  Chicago,  in  Beaubien  v.  BHnokerhoff  (2  Scammon, 
269),  in  which  the  '''exception  was  taken  that  the  record    [588] 
did  not,  on  its  face,  show  a  case  within  the  jurisdiction 
of  such  Court. 

The  Supreme  Court  of  Illinois  decided,  however,  that  the 
Municipal  Court  being  a  Court  of  record,  and  therefore  not  an 
inferior  Court,  it  was  not  necessazy  that  its  jurisdiction  should 
be  shown.    It  would  be  presumed. 

The  authority  of  this  case  is  recognized  by  this  Court  in  PeO' 
pie  V.  GiUe^fne  (1  Cal.  842),  where  the  Court,  in  delivering  its 
opinion,  says:  "The  Superior  Court  of  the  city  of  San  Fran- 
cisco has  not  jurisdiction  in  criminal  cases,  but  as  to  civil  ac- 
tions, is  entitled  to  tihe  benefit  of  the  intendment  of  law  as  to 
jurisdiction  in  Courts  of  record.'' 

The  sixth  section  of  the  Laws  of  1850  (page  160),  creating  the 
Superior  Court,  as  well  as  Section  83  of  the  Act  of  1853  (page 
287),  expressly  provide  that  it  shall  be  a  Court  of  record. 

And  in  Scale  v.  WardioeU  (5  Cal.  70),  this  Court  recognizes 
not  only  the  decision  in  Feoj^  v.  OiU^pie,  but  the  jurisdiction 
given  by  the  Act  of  1850. 

This  Court,  having  expressly  declared  on  the  oral  argument 
of  this  case,  that  it  would  not  consent  to  extend  the  jurisdiction 
of  the  Superior  Court  beyond  that  given  by  the  Act  of  1850, 
and  that  it  regarded  the  Act  of  1853,  enlarging  its  jurisdiction 
as  unconstitutional,  the  argument,  therefore,  that  follows,  is 
based  solely  upon  the  Act  of  1850,  in  the  hopes  that  though,  as 
already  intimated  by  the  Court,  the  order  on  the  appellant  was 
a  nullity,  yet  the  Court  wUl  decide  this  appeal  upon  the  merits, 
and  thus  put  an  end  to  future  litigation. 

It  is  said  that  the  Superior  Court  is  one  of  inferior  and 
limited  jurisdiction,  but,  as  above  stated,  it  is  only  inferior  in  a 
constitutional  point  of  view,  and  is  only  limited  in  point  of 
locality. 

It  is  a  Court  of  limited  jurisdiction,  since  its  Jurisdiction  is 
confined  solely  to  the  boundaries  of  the  city  of  San  Francisco, 
but  within  those  boundaries  it  is  a  Court  of  unlimited  jurisdic- 
tion in  civil  cases;  that  is,  it  is  unlimited  as  to  the  subject  mat- 
ter over  which  it  has  cognizance.  It  is  in  aU  respects  like  the 
Municipal  Court  of  the  city  of  Chicago.  (See  BeavMen  v. 
Brinclcerhoff,  2  Scammon,  above  cited.) 

In  this  respect,  it  is  like  the  District  Court  of  the  United 
States,  which,  in  la: parte  Graham  (4  Wash.  C.  C.  B.  211),  was 
decided  to  be  a  Court  both  of  limited  and  unlimited  jurisdic- 
tion— limited  in  its  boundaries,  but  not  limited  in  its  subject 
matter  over  which  it  had  jurisdiction. 

So,  also,  in  OrisvxM  v.  Sedgwick  (1  Wendell,  126),  it  is  held 
that  though  the  Circuit  Court  of  the  United  States  is  a  Court 
of  limited,  yet  it  is  of  general  jurisdiction,  its  limitation  being 
only  as  to  the  parties  wno  can  litigate' in  it. 

It  may  be  argued  that  eveiy  Court  is  a  Court  of  limited  juris- 
diction, which  is  restrained  either  by  the  Constitution  or  by 
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statute,  from  jurisdiction  of  actions  where  ihe  amount  in  con- 
troversy is  less  than  a  certain  specified  stun.  If  this  be  so,  then 
the  District  Courts  of  this  State  are  equally  Courts  of  lijnited 
jurisdiction;  which  will  hardly  be  urged. 

In  Pennsylvania,  the  District  Courts  have  no  jurisdic- 

[589]   tion  where  the  *sum  is  less  than  flOO,  yet  it  has  been 

held  tiiat  they  are  Courts  of  general,  civil,  and  not  of 

limited  jurisdiction.      (McLaugktin   v.   The  District    Courts  5 

Watts  and  Serg.  272.) 

But  further:  The  proceeding  against  the  appellant  was  a  col- 
lateral one  against  an  outsider,  and  the  rule  is  well  settled  that 
in  such  a  proceeding  no  mere  objection,  like  the  one  here 
raised,  can  prevail. 

You  may  prove  by  proper  evidence  that  they  had  no  jurisdic- 
tion, but  you  cannot  question  their  jurisdiction  merely  because 
they  do  not  show  it  of  record.  This  was  settled  in  McComiick 
v.  Sullivan  (10  Wheaton,  192);  also  in  Euckman  v.  Cowell  (1 
Comstock,  507.) 

II.  But  it  is  further  alleged  that  the  Superior  Court  had  no 
power  to  make  the  order  of  April  14th,  1856,  appointing  the 
receiver,  and  directing  the  assignment,  so  far  as  the  same  would 
extend  to  property  out  of  the  city  of  San  Francisco.  It  is  dif- 
ficult to  conceive  any  just  ground  upon  which  this  objection  can 
rest. 

At  the  time  of  the  institution  of  the  suit  by  Meyer  v.  Kdlk' 
mann^  both  parties  were  within  the  city  of  San  Francisco,  and 
both  were  subject  to  the  jurisdiction  of  the  Court — ^Meyer  by 
bringing  the  action,  and  Kalkmannby  the  service  of  the  sum- 
mons on  him. 

Agadn,  the  Superior  Court  was  a  Court  of  Equity,  possessing 
all  the  powers  of  such  a  Courts  and  had  full  right  to  make  the 
order  of  April  14.  The  expression,  **  civil  cases,"  in  the  stat- 
ute of  1850,  Sec.  4,  imports  ex  vi  termini,  legal  as  well  as  equit- 
able— civil  as  contitkdistinguished  from  criminal. 

Our  Practice  Act  recognizes  no  distinction  between  legal  and 
equitable  suits,  and  Sec.  1  provides  but  one  form  of  action  for 
all  civil  cases. 

Whatever  doubt  may  have  existed  as  to  the  right  to  appoint 
receivers,  it  has  been  removed  by  the  amendments  of  1854,  to 
the  Practice  Act  (see  Sec.  148)^  which  provides  for  the  appoint- 
ment of  a  receiver  in  such  cases  as  are  in  accordance  with  the 
pmctice  of  Courts  of  equity  jurisdiction.  If,  therefore,  this 
power  be  given,  it  must  be  taken  that  it  is  given  with  all  the 
efiect  which  Courts  of  eqtiity  give  to  such  appointments, 

III.  If  the  views  above  taken  be  correct,  then  it  follows  that 
in  all  civil  cases  the  Superior  Court  is  a  Court  of  concurrent 
jurisdiction  with  the  District  Courts,  and  the  rule  of  law  ap- 
plies that  the  Court  which  first  takes  cognizance  of  the  subject- 
matter,  retains  it  as  against  all  other  Courts  of  equal  jurisdic^ 
tion.  {Averill  v.  Str.  Hartford,  2  CaL  308;  SmiJlh  v.McIver,  9 
Wheaton^  532;  Maiier  of  O'Brien,  1  Afihmead,  82;  Cooper  v.  Canal 
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Co.,  2  Murphy,  195;  Brooks  t.  DeUxpUriney  1  Maxyland  Ch.  Dec. 
851;  Winn  t.  Albert,  2  Mazyland  Ch.  Deo.  42;  Oould  y.  Eayes, 
19  Ala.  438.) 

The  opinion  of  the  Court  was  deliTered  by  Mr.  Justice  Het- 
BEiiFELDT.  Mr.  Chief  Juatice  Mub&^t  and  Mr.  Justice  Tebbt 
concurred. 

The  Legislature,  in  creating  the  Superior  Court  of  the  cit^  of 
San  Francisco,  acted  under  power  giyen  it  in  the  Constitution, 
"  to  establish  such  municipai  and  other  inferior  Courts  as  may 
be  deemed  necessaiy/' 

*From  the  expression  of  this  clause^  taken  together  [590] 
with  ihe  constitutional  distribution  of  judicial  power, 
the  Courts  to  be  created  could  only  be  of  inferior,  limited  and 
special  jurisdiction. 

The  jurisdiction  of  a  municipal  Court  must  necessarily  be 
con^ned  to  tho  municipal  temtory  for  which  it  was  especially 
created,  and  the  Legislature  has  no  power  to.  extend  its  juris- 
diction, so  as  to  let  ite  process  run  beyond  its  territory. 

The  Act  giying  such  power  to  the  Superior  Court,  is  therefore 
invalid. 

The  order  made  against  the  appellant  is  reyeised. 


NOEBIS  ET  AL.  V.  THE  FABMEB3'  AND  TEAMSTERS'  CO. 

^  Bbidoss  akd  FntBiBs  Pboteotkd  fboic  £NOBoA0RMSNT.-*-At  common  law, 
no  bridge  or  ferry  eotild  be  erected  so  near  anothw*  bovnd  by  law  to  be 
provided  with  attendance,  crafts,  etc.,  as  to  draw  away  its  profits. 

^  Idbx. — ^And  this,  opon  the  principle  that  snob  prohibition  was  for  the  pub* 
lie  good. 

^  Idem. — In  this  State,  no  person  has  a  right  to  establish  a  bridge  or  ferry, 
60  as  to  receiTe  compensation  for  the  same,  unless  authorized  to  do  so 
by  license  issued  according  to  law. 

Id£H. — ^A  free  bridge  or  ferry  may  be  establishod,  without  license,  proTidod 
there  is  no  regularly  established  bridge  or  ferry  within  one  mile  imme- 
diately  above  or  below. 

.t  Idem.— When,  however,  there  is  such  a  bridgd  or  ferry  regularly  estab- 
lished, then  no  other  bridge  or  ferry,  whether  free  or  not,  can  be  estab- 
lished, within  one  mile  immedktely  above  or  below  it,  unless,  in  the 
opinion  of  the  Board  of  Supervisors,  it  is  required  by  the  public  conven- 
ience, etc. 

Ideu.— A  'free  bridge  or  ferry,  in  the  Immediate  vicinity  of  one  regularly 
licensed,  would  be  more  injurious  than  the  establishment  of  one  re^- 
lariy  licensed  to  receive  toU ;  as  it  would  render  the  established  crossing 
of  no  value  whatsoever^  while  the  other  would  only  divide  the  profits. 

Idem.— To  say  that  the  Legislature  only  intended  to  prohibit  licensed  bridges 
and  ferries,  and  not  thos^  which  are  free,  would  be  to  defeat  the  very 
object  the  Legislature  had  in  view. 

IpEic.---The  fact  that  a  frto  teridgd  or  f eny  so  established,  within  one  mile  of 
one  already  licensed,  issued  certificates  for  one  dollar,  by  which  the 
holder  was  entitled  to  passage. for  one  month,  does  not  constitute  the 
holder  a  joint  stockholder  in  the  bridge  or  fdrry.    It  is  but  another 

-* — ■ — •-  ■  ■  I  -  -  — — ^^^-^— ^^^^^-^^^— 

1.  Appioved  Ward  y.  8e9eraM€,  7  C*L  199;  Col.  StdU  SV  Co.  t.  Atta  T.  Co.,  23  Osl.  498; 
Proper  ▼.  WapeUo  Co,,  18  lows,  835. 
a.  ated  TTotvAv.  CkmifMiy,18Gal.  19. 
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mode  of  payment,  and  a  mere  eyadon  of  the  law,  and  Bobjeota  tho  owner 
to  panishment  for  a  misdemeanor,  under  the  atatnte. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District.! 

This  was  an  action  brought  by  the  plaintiffs,  the  owners  of  a 
regularly  licensed  bridge,  held  since  1850,  across  the  American 
river,  at  about  the  termination  of  Eighteenth  street,  Sacra- 
mento, City,  (known  as  Lisle's  Bridge,)  praying  for  an  injunc- 
tion, restraining  the  defendants  from  running  a  f eny  within  one 
mUe  of  plaintiffs'  bridge,  and  for  damages  for  having  so  run 
said  ferry. 

The  complaint  also  avers  a  large  expenditure  upon  the  plaint- 
iffs' bridge,  and  a  great  diminution  of  travel,  by  reason  of  the 
establishment  of  defendants'  feny;  and  also,  *a  renewal  of 
plaintiffs'  license,  from  the  Board  of  Supervisors,  in  April,  1856, 
shortly  before  the  filing  of  the  complaint. 

The  defense  set  up  is,  in  effect,  that  the  defendants  only  have 
used  and  are  using  their  ferry  for  the  individual  benefit 
[591]  of  the  owners  there-'^'of ;  that  they  have  never  ferried  over 
any  persons  for  pay  or  toll,  nor  have  allowed  said  ferry  to 
be  used  as  a  free  ferry;  but  that  the  ferry  belongs  to  a  joint 
stock  company,  every  member  of  which,  and  no  others,  had  the 
privilege  of  crossing  thereat;  that  any  person  might  become  a 
member  of  said  joint  stock  company  by  subscribing  one  dollar, 
which  entitled  the  subscriber  to  a  passage  over  the  ferry  for  one 
month;  which  must  be  renewed  eveiy  month,  if  the  party  de- 
sired to  continue  a  member  of  the  association;  that  tickets  to 
this  effect  were  issued  to  the  stockholders  for  such  undivided 
interest  in  the  ferry  property. 

The  Court  below  granted  an  injunction  upon  the  '^mplaint. 
After  the  filing  of  the  answer,  upon  the  return  of  an  order  to  the 
defendants  to  show  cause  why  they  should  not  be  attached  for 
contempt  for  disobedience  of  the  injunction,  and  upon  a  sub- 
mission of  the  case  on  the  pleadings,  the  Court  below  entered 
an  order  sustaining  the  injunction,  and  ordering  the  defendants 
to  file  additional  bonds;  from  which  order,  as  well  as  the  inter- 
locutory order  granting  the  injunction,  defendants  appeal.  The 
Court  below  at  the  same  time  filed  its  opinion,  which  is  adopted 
as  the  opinion  of  this  Court. 

a 

J*.  H,  McKune,  for  Appellants. 

The  plaintiffs  bring  tbeir  suit  for  an  injunction,  alleging  an 
infringement  of  their  rights  by  running  a  ferry  near  their  bridge. 

The  case  stands  upon  complaint  and  answer,  and  the  appeal 
is  against  an  order  allowing  an  injunction. 

The  plaintiffs  claim  that  a  license  to  take  toll  for  crossing 
their  bridge  includes  a  right  to  prohibit  others  from  crossing 
the  American  river  within  a  certain  distance  above  or  below. 

The  plaintiffs'  rights  are  derived  from  the  first  section  of  the. 
'Act  of  1855,  concerning  public  ferries  and  toll  bridges.  (See 
^Session  Laws  of  1855,  p.  182.)    The  section  is  as  follows; 
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*'  No  person  shall  demand  or  receive  compensation  for  the  use 
of  any  bridge  or  ferry  as  a  public  highway,  nor  set  up  and  keep, 
on  any  private  road,  a  toll-bridge,  feny  or  constructed  ford,  so 
as  to  receive  any  remuneration  for  use  of  the  same,  unless 
authorized  so  to  do  by  license,  as  hereinafter  provided." 

The  plaintiffs  do  not  claim  a  franchise  by  any  ancient  grant 
known  to  the  law,  and  only  claim  by  virtue  of  the  provision 
quoted. 

All  such  rights  as  those  claimed  by  the  plaintiffs  are  vested  in 
the  State  as  a  sovereignty,  and  no  individual  has  any  interest  in 
a  toll-bridge,  or  is  authorized  to  collect  tolls,  or  prosecute  others 
for  taking  away  their  custom,  except  those  authorized  by  the 
statute  quoted;  and  no  person  is,  or  by  law  can,  be  prohibited 
by  another  from  crossing  at  any  ferry,  or  setting  np  any  feny, 
unless  prohibited  by  the  statute. 

Further  than  this,  the  Act  under  consideration  prescribes  the 
penalty  for  infringement  of  the  law.  (See  same  statutes,  1855, 
p.  186,  sec.  18.) 

When  a  statute  gives  a  right,  and  prescribes  the  penalty  for 
an  infringement  of  the  law,  the  subject  is  exhausted. 

*If  the  punishment  is  inadequate,  it  is  the  fault  of  the  [592] 
statute. 

The  subject  matter  of  the  statute  is  however  exhausted,  and 
no  remedy  exists  outside. 

Now,  what  are  the  words  of  the  statute  prohibiting  the  de? 
f endants  from  running  their  feny  ? 

''  No  person  shall  demand  or  receive  compensation  for  the  use 
of  a  ferry,*'  as  a  public  highway. 

The  ferry  of  defendants  is  on  a  public  highway,  and  the  de- 
fendants are  inhibited  against  running  their  feny  by  the  words 
just  quoted,  or  not  at  aU. 

There  is  no  allegation  in  the  complaint  that  the  defendants 
have  demanded  or  received,  or  are  about  to  demand  or  receive, 
any  compensation  for  running  any  such  ferry;  and  on  the  con- 
trary, the  defendants  expressly  deny  any  such  charge,  if  any 
were  made. 

The  whole  scope  of  the  law  seems  to  be,  that  no  parfy  shall 
for  a  fee  and  reward,  and  for  the  purpose  of  business,  set  up  a 
ferry  on  a  public  highway,  and  thus  extort  money  from  the 
travelling  public  without  a  license. 

The  mere  fact  that  persons  who  otherwise  would  cross  the 
bridge  of  plaintiffs,  have  joined  the  said  company,  and  cross  in 
their  own,  or  if  you  please,  another's  boat,  does  not  give  the 
plaintiffs  a  right  to  restrain  defendants. 

Fair  competition,  under  the  law,  is  always  allowed. 

Suppose  the  case  were  such: 

A  built  a  hotel,  and  under  the  law  took  out  a  license;  and 
commenced  the  business  of  hotel  keeping.  £  afterwards  built  a 
hotel  adjoining,  and  in  violation  of  the  provisions  of  the  license 
law,  commenced  to  do  the  business  of  hotel  keeping,  and  took 
away  part,  or  if  you  will,  all  the  custom  of  A.    B  might  be 

621 


593  NoBBis  V.  Farmebs^  &  Teaxsteba'  Go.'    [Sup.  Gt/ 

Prosecuted  criminaliter,  if  the  law  provided  a  punishment;  but 
apprehend  A  could  not  restrain  him  from  keeping  his  house, 
unless  the  statute  in  terms  gave  that  remedy. 

Again,  if  A  (in  the  case  put)  had  a  large  quantity  of  boarders, 
and  these  boarders  should  join  together  and  hire  a  cook,  and 
board  themselTes,  no  action  would  lie  to  restrain  such  combi- 
nation. 

In  this  case,  the  customers  of  plaintiffs  formed  themselves 
into  a  company  to  do  their  own  work,  audio  feny  themselves 
across  the  American  river,  and  the  only  injury  done  the  plaint* 
ififs  is,  that  the  men  who  had  been  crosrang  plaintLffi»'  bridge, 
hired  a  ferryman,  rented  a  boat,  and  ferried  tb^maelves. 

It  is  submitted  that  the  plaintiffs  are  not  authorized  by  law  to 
enjoin  any  such  acts. 

The  plaintiffs  claim  to  hold  a  license  to  take  toll,  under  an 
order  of  the  Board  of  Supervisors. 
>   The  act  of  granting  a  license  is  judieial. 

There  is  no  decision,  I  believe,  to  the  contrary,  and  it  may  be 
considered  settled,  so  far  as  authority  goes. 

The  principle  is  this:  that  the  granting  of  a  license 
[593]    involves  the  ne-*cessity  of  adjudicating  rights,  and  this 
can  only  be  done  under  our  Constitution  by  Courts  of 
justice. 

The  Board  of  Supervisors,  not  being  a  judicial  body,  cannot 
do  a  judicial  act ;  and  any  attempt  so  to  do  id  a  nullity,  and 
such  act  void. 

The  judgment  should  be  reversed,  and  injunction  dissolved. 

Clark  df  Oass,  for  Bespondents. 

This  cause  was  fully  presented,  to  the  Chancellor  at  the  time 
of  the  application  for  tiie  injunction,  and  as  the  case  was  one 
exciting  a  good  deal  of  interest,  and  involving  the  decision  of  a 
question  of  very  general  importance,  the  Chancellor  gave  his 
opinion  in.writmg.  The  opinion  is  an  elaborate  one,  and  covers 
all  the  points  presented  in  the  case. 

Since  this  case  was  submitted  in  the  Supreme  Court,  the 
appellants  have  filed  an  additional  point  in  the  case,  which  is  in 
substance,  that  the  granting  a  license  to  keep  a  toll-bridge, 
or  run  a  ferry  for  toll,  is  a  judicial  act,  and  that  the  Board  of 
Supervisors  is  not  authorized  to  exercise  judicial  powers. 

The  right  of  having  a  bridge,  with  the  right  to  take  toll  and 
to  exclude  other  means  of  crossing  is  a  pubho  franchise.  (^/t9- 
set  V.  Hart,  2  WiUee'  B.  508;  Cruise's  Dig.  title  Franchise,  27; 
2  Greenleaf  s  Cruise  on  Heal  Property,  p.  66,  note  1;  1  Term 
Beports,  660;  4  Mod.  319.) 

Franchises  are  defined  to  be  branches  of  the  royal  prerogative 
subsisting  in  the  hands  of  a  subject  by  grant  from  the  king. 
(3  Cruise's  Dig.  278;  2  Greenleaf 's  Cruise  on  Beal  Property, 
p.  65.) 

No  person  can  demand  the  grant  of  a  franchise  as  a  matter  of 
right.    It  is  granted  by  the  sovereign  at  discretion,  and  of  his 
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own  mere  motion.  It  is  made,  in  the  language  of  the  older 
books,  *^€x  epeciali  gratia  certa  Boientia^  etmero  mdu  repta."  (2 
Black.  Com.  347;  Comyns'  Dig.  Grant  Or.  12.) 

The  right  to  grant  franchises  belongs  to,  and  is  embraced 
^thin,  the  right  of  eminent  domain,  and  eminesit  domain  is  a 
part  of  soTereigntjj  and  resides  in  the  sovereign,  and  no  person 
can  exercise  the  right  but  the  sovereign. 

In  this  State  the  sovereigniy  resides  in  the  people.  The  sov- 
ereignty of  the  people,  or  State,  is  represented  by  the  State 
Legislature,  and  the  only  way  the  people  ean  exercise  the  right 
of  eminent  domain  is  through  ikheir  representatives  in  Legisla- 
ture assembled. 

The  exercise  of  this  power  by  the  Legislature  is  politicaJ  and 
not  judicial. 

Among  the  powers  exercised  by  the  several  State  Oovem-^ 
ments,  since  their  fmd;  establishment,  have  been  the  right  to 
grant  charters,  unless  specially  prohibited  by  their  several  Con* 
stitutions.  And  that  right  had  never  been  questioned,  nor  has 
it  been  thought  that  in  doing  so  tibiey  were  exercising  Judicial 
powers.  The  fact  that  franchises  lie  in  grant,  precludes  the 
idea  of  their  flowing  from  the  judicial  branch  oi  the  Govern'^, 
ment. 

We  contend  that  the  Legislature,  representing  the  po* 
litical  power  of  *ihe  State,  is  the  only  department  of  the  [594] 
Government  which  can  exercise  the  right  of  eminent 
domain;  that  this  power,  being  political,  could  not  be  exercised 
by  the  judiciary,  and  that  it  was  constitutional  and  proper  to 
confer  ihe  same  upon  the  Boards  of  Supervisors  of  the  several 
counties,  who  exercise  the  power  as  a  Board  of  Commissioners 
on  behalf  of  the  Legislature,  and  we  believe  we  are  borne  out 
in  this  view  by  the  principle  laid  down  by  this  Court  in  the  case 
of  Both  &  Speck  v.  Whitney  d  Brown,  decided  April  Term,  1856, 
and  the  cases  of  Dickey  v.  Eurlbut,  and  Burgoyne  v.  The  Super-* 
visors  of  the  County  of  San  Francisco. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court/ 
Mr.  Chief  Justice  Mubbat  and  Mr.  Justice  Tebby  concurred. 

The  judgment  is  afSrmed  upon  the  reasons  given  in  the 
opinion  of  the  Judge  of  the  Sixth  Judicial  District,  which  is 
adopted  as  the  opinion  of  this  Court,  and  ordered  to  be  reported 
accordingly. 

[The  following  is  the  decision  of  the  District  Court  below, 
referred  to  in  the  above,  and  adopted  as  the  opinion  and  deci- 
sion of  the  Supreme  Court — ^thereby  becoming  part  of  the 
record.] 

It  appears  that  plaintiffs  are  the  owners  of  the  bridge  cross- 
ing the  American  river,  in  this  county,  known  as  Lisle's  bridge; 
that  the  same  has  been  kept  as  a  toll-bridge  since  1850;  that 
some  $30,000  were  expended  in  its  erection,  and  about  $10,000 
^ce  in  repairs.    Oii^  the  4th  of  April  instant^  tinder  and  hj 
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virtue  of  an  order  made  by  the  Board  of  Supervisors  of  this 
county,  a  new  license  issued  to  plaintiffs;  defendants,  without 
authority,  have  established  a  ferry  contiguous  to  plaintifGs' 
bridge,  whereby  the  greater  portion — about  three-fourths  of 
those  who,  as  plaintiffs  allege,  have  been  in  the  habit  of  cross- 
ing oyer  plaintiffs'  bridge — ^now  cioss  over  defendants'  fenr. 
Plaintiffs  ask  that  defendants  may  be  enjoined  from  using  their 
said  ferry  to  the  injury  of  said  plaintiffs. 

At  common  law,  no  bridge  or  ferry  could  be  erected  so  near 
another,  bound  by  law  to  be  provided  with  attendance,  crafts, 
etc.,  so  to  draw  away  its  profits.    (3  Black.  Com.  219.) 

Upon  the  principle  that  such  prohibition  was  for  Uie  public 
good,  it  was  deemed  unreasonable  to  suffer  another  to  interfere 
with  the  profits  of  a  bridge  or  feny  already  established  at  a  ccn- 
(dderable  expense,  perhaps,  to  the  owner,  as  such  interference 
was  discouraging  to  undertakings  of  the  sort,  and  consequently 
disadvantageous  to  the  public.  (1  Haywood,  Law  and  Equity 
Bep.  p.  626.) 

11  Government,  says  Judge  Stobt,  means  to  invite  <dti2ens  to 
enlarge  the  public  comforts  and  conveniences,  to  establish 
bridges,  etc.,  there  must  be  some  pledge  that  the  property  will 
be  safe,  that  the  enjoyment  will  be  co-extensive  with  the  grant, 
and  that  success  wiU  not  be  the  signal  of  general  combination 

to  overthrow  its  rights  and  take  away  the  profits. 
[595]        *In  the  case  of  Smith  v.  Harhins  (3  Ired.   Eq.  613), 
Chief  Justice  Butfin,  in  delivering  the  decision  of  the 
Court,  remarks: 

'*  It  is  a  decision  of  the  common  law,  that  if  a  ferry  be  erected 
so  near  an  ancient  ferry  on  the  same  siaream,  as  to  draw  away  its 
custom,  it  is  a  nuisance  to  the  owner  of  the  old  one;  and  it  was 
held  by  this  Court  in  the  case  of  Long  v.  Beard  and  Merrill  (3 
Mur.  p.  57),  that  in  such  a  case  an  action  lies  by  the  owner  of 
the  first  ferry  against  the  owner  of  the  new  one,  although  the 
latter  be  a  free  feny-^for  the  injury  to  the  plaintiff  was  not  in 
the  gains  of  the  defendant,  but  in  drawing  away  the  travel,  and 
thereby  diminishing  his  tolls  and  the  value  of  his  franchise.  The 
reason  for  this,  as  given  by  Mr.  Blackstone,  is  that  the  owner  of 
a  ferry  is  bound  by  the  public  to  keep  it  in  repair  and  readiness 
for  the  use  of  the  citizens,  and  that  he  cannot  do  if  his  franchise 
may  be  invaded,  or  if  the  income  of  the  bridge  or  ferry  may  be 
curtailed  by  diverting  passengers  by  means  of  a  rival  unauthor- 
ized establishment  of  a  like  kind.  Therefore,  although  the 
public  convenience  is  the  occasion  of  granting  franchises  of  this 
nature,  and,  for  example,  the  ferry  established  on  the  road  char- 
tered is  puhlici  juris,  yet  the  property  is  private,  and  consequently 
an  injury  to  it  may  be  the  subject  of  an  action,  for  no  person 
Could  be  expected  to  serve  the  public  by  bestowing  his  time, 
labor  and  money  in  establishing  a  ferry  or  erecting  a  bridge,  if 
its  value  could  be  immediately  destroyed  by  the  caprice  or  malice 
of  private  persons,  in  adopting  means  of  drawing  away  the 
custom  to  some  establishment  of  theii.  own.    It  is,  then,  truly 
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the  interest  of  the  public,  as  well  as  an  instance  of  the  private 
justice  due  to  an  individual,  that  the  public  &p:ant  of  franchises 
of  this  kind  should  be  protected  by  being  held  to  be  exclusive 
in  the  grantee,  unless  legally  and  duly  oidered  otherwise  by  ^e 
public  authorities." 

Hence  not  only  did  the  common  law  give  redress  for  the  in- 
vasion of  the  franchise  of  a  ferry  by  an  action,  but  upon  its  being 
found  that  such  redress  was  not  adequate,  equity  inter^sed  the 
more  effectual  remedy  and  restraint  of  injunction.  It  is  obvious 
that  from  the  difficulty  of  proving  the  extent  of  the  injury  from 
time  to  time,  and  from  the  constant  litigation  arising  out  of  the 
repeated  invasions  of  the  right  that  must  naturally  be  expected 
from  a  rival  erection,  the  relief  in  equity  is  highly  salutary,  and, 
indeed,  is  the  only  remedy  that  has  any  pretensions  to  be  deemed 
adequate.  The  cases  are  numerous  of  redress  in  that  method. 
In  a  case  in  the  Exchequer — ^Lord  Hale  presiding — ^the  owner  of 
lands  on  both  sides  of  the  Thames  set  up  a  f  eny  three-quarters 
of  a  mile  from  an  ancient  ferry,  and  there  was  a  decree  to  sup- 
press it  on  the  bill  of  the  owner  of  the  old  feny.  (2  Anstruth. 
i:>.  608.)  The  same  principle  was  acted  on  in  this  State,  in  the 
case  of  Long  v.  Beard.  It  is  true  that  then  the  defendant  re- 
ceived pay,  and  therein  expressly  vio]ated  the  statute,  but  the 
relief  would  have  been  granted  without  that  circumstance. 
Upon  the  general  principles  stated  in  the  latter  part  of  the  opinion, 
we  consider  there  the  law  of  the  case  well  settled. 

The  same  doctrine  is  laid  down  by  Chancellor  Kent,  in  the 
case  of  the  President,  etc.,  of  the  Croton  JhimpUce  Boad  v. 
Byder  et  al.  (1  *  Johns'  Ch.  610.)  Where  a  turnpike  com-  [596] 
2)any,  incoiporated  with  privileges  of  erecting  toll  gates 
and  receiving  toll,  had  duly  opened  and  established  the  road, 
with  gates,  etc.,  and  certain  persons,  with  a  view  to  avoid  the 
payment  of  toll,  opened  a  by-road  near  the  turnpike,  and  kept 
it  open  at  their  own  expense  for  the  use  of  the  public,  by  which 
travelers  were  enabled  to  avoid  passing  through  the  gate  and 
paying  toll  to  the  plaintiffs,  the  Court  granted  a  perpetual  in- 
junction to  prevent  the  defendants  from  using  or  allowing 
others  to  use  such  road,  and  ordered  the  same  to  be  shut  up. 

The  Chancellor,  in  his  decision,  says  :  "  It  is,  then,  a  plain 
case  of  a  material  and  mischevious  disturbance  of  the  plaintiffs 
in  the  enjoyment  of  the  statute  privilege,  which  was  granted  to 
them  for  public  purposes,  and  founded  on  a  valuable  consider- 
ation. The  only  question  is  as  to  the  remedy,  and  this  appears 
to  me  to  be  equally  certain.  It  is  settled  that  an  injunction  is 
the  proper  remedy  to  secure  to  a  party  the  enjoyment  of  a 
statute  privilege  of  which  he  is  in  the  actual  possession,  and 
when  his  legal  title  is  not  put  in  doubt.  The  English  books 
are  full  of  cases  arising  under  this  head  of  equity  jurisdiction. 
The  equity  jurisdiction  in  such  a  case  is  extremely  benign  and 
salutarjjr;  without  it,  the  party  would  be  exposed  to  constant 
and  rumous  litigation,  as  well  as  to  have  his  right  excessively 
impaired  by  frauds  and  evasion.'' 
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Again,  the  same  learned  judge,  in  the  case  of  the  Newbwrg\ 
TOarnpUce  Company  v.  Miller  (5  Johns.  Ch.  101),  further  estab-; 
lishes  the  same  doctrine.    In  that  case  the  pLuntifb  had  erected' 
a  toll-bridge  over  the  river  WallkiU,  in  connection  with  a  tum-i 
pike,  under  an  act  of  the  Legislature,  and  the  defendant  after-! 
wards  erected  another  road  and  bridge  near  to  the  former,  and 
thereby  diverted  the  toll  from  the  plaintiffs'  bridge.   In  granting 
a  perpetual  injunction,  the  Court  said:  '^  Considering  the  prox- 
imity of  the  new  bridge,  and  the  facility  that  eveiy  traveler  has^ 
by  means  of  that  bridge,  and  the  road  connected  witii  it,  to  shun 
tiie  plaintiffs'  gate,  which  he  would  otherwise  be  obliged  to  pass,! 
I  cannot  doubt  for  a  moment  that  the  new  bridge  is  a  direct  and 
immediate  disturbance  of  the  plaintiffs  in  the  enjoyment  of  their 
privilege.    The  qwo  animo  is  not  an  essential  inquiry  in  the 
case;  whatever  may  have  been  the  intention  of  the  defendants,) 
the  new  road  and  bridge  do  directiy  and  materially  impair  the 
use  and  value  of  the  plaintiffs'  franchise;  the  new  road,  by  its 
termini  and  its  vicinity,  creates  a  competition  most  injurious  to 
the  statute  franchise,  and  becomes  what  is  deemed  in  law,  in^ 
respect  to  such  a  franchise,  a  nuisance.    No  rival  road,  bridge, ! 
ferry,  or  other  establishment  of  a  similar  kind  can  be  tolerated 
so  near  to  the  other  as  materially  to  affect  or  take  away  its  cus- 
tom.   It  operates  as  a  fraud  upon  the  grant,  and  goes  to  defeat 
it.    The  consideration  by  which  individuals  are  invited  to  ex- 
pend money  upon  great,  expensive  and  hazardous  public  works, , 
as  roads  and  bridges,  and  to  become  bound  to  keep  them  in  con- 
stant and  good  repair,  is  the  grant  of  a  right  to  an  exclusive  tolL , 
This  right  cannot  be  taken  away  by  direct  or  indirect  means,. 

devised  for  the  purpose. 
[597]       In  the  case  of  Gates  v.  MsDanid  (2  Stew.  Ala.  *211),i 

the  plaintiff  was  the  owner  of  a  pubHc  f erxy,  established 
by  law.  The  defendants  built  a  bridge  near  it,  without 
authority,  and  suffered  all  persons  to  pass  free  of  toll,  whereby 
the  profits  of  the  feny  were  lost.  The  judge,  in  his  decision, 
says:  '*  I  am  decidedly  of  opinion  that  the  defendants  had  no 
right  to  build  a  public  bridge  within  the  immediate  vicinity  of 
the  ferry.  The  complainant  had  regularly  made  his  application 
in  the  County  Court,  entered  into  bonds  as  the  law  directs,  and 
was  liable  to  be  sued  on  that  bond  if  he  failed  to  comply  with 
its  conditions.  Certainly,  then,  he  must  receive  the  protection 
which  he  had  a  right  to  expect  when  he  gave  his  bond."  (Also, 
see  6  How.  Miss.  503.) 

In  this  State,  no  person  has  a  right  to  establish  a  bridge  or 
feny  so  as  to  receive  compensation  for  the  same,  unless  author- 
ized to  do  so  by  license  issued  by  order  of  the  Board  of  Super- 
visors. A  free  feny  or  bridge  may  be  established,  provided 
there  is  no  regularly  established  bridge  or  feny  within  one 
mile,  immediately  above  or  below.  When,  however,  such  is  the 
case — ^when  the  Board  of  Supervisors  has  granted  a  license  au- 
thorizing the  erection  of  a  public  bridge,  or  the  establishment 
Lof  a  puUio  feny,  then  no  other  bridge  or  ferry,  whether  free  or 
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^not,  can  be  established  vithin  one  mile,  immediately  above  or 
below  it,  unless,  in  the  opinion  of  the  Board  of  Supervisors,  it  is 
required  bj  the  public  convenience,  etc.  (Section  6th,  Act 
concerning  public  ferries  and  toll  bridges,  Laws  1855,  p.  184.) 

It  has  been  urged  that,  although  the  Board  of  Supervisors  has 
no  right  to  estalnish  a  bridge  or  feny  within  one  mile  of  one 
regularly  licensed,  except  in  cases  provided  by  statute,  yet  any 
one  can  establish  a  free  bridge  or  feny.  Such  is  not  the  law; 
a  free  bridge  or  feny,  in  the  immediate  vicinity  of  one  regularly 
licensed  and  receiving  toll,  would  be  much  more  injurious  than 
the  establishment  of  a  regularly  licensed  bridge  or  ferry — for 
the  one  woidd  only  divide  the  profits,  the  other  would  be  apt  to 
render  the  bridge  or  ferry  receiving  toll  of  no  value  whatsoever. 
If  the  Board  of  Supervisors,  representing  the  county,  is  pro* 
hibited  from  establishing  a  ferry  or  bridge  within  a  prescribed 
distance,  to  the  injury  of  plaint i&,  can  it  be  said  that  individ- 
uals, wiUiout  any  grant  or  license,  can  establish  a  ferry  or  erect 
a  bridge  without  incurring  liabili^,  although  they  thereby  de- 
stroy the  benefit  of  the  fnmchise  granted,  and  ruin  the  plaintiffs  ? 
Most  certainly  not.  Bridges  and  ferries  are  of  the  highest 
utility  and  convenience  to  uie  public.  The  Legislature,  know- 
ing this,  and  desirous  of  encouraging  their  erection  and  estab- 
lishment, and  being,  at  the  same  time,  aware  that  they  could 
not  be  built  or  established  without  large  outlays  of  money,  and 
that  the  profits  accruing  from  them  were  not  certain — ^as  an  in- 
ducement, authorized  certain  exclusive  rights  and  privileges  to 
be  granted  and  conferred;  among  others,  that  no  other  bridge 
or  ferry  should  be  erected  or  established  within  one  mile. 

To  say  that  the  Legislature  intended  merely  to  prohibit  other 
licensed  bridges  or  ferries,  and  not  those  which  were  free, 
would,  in  my  opinion,  be  charging  the  Legislature  vdth 
an  absurdity  in  the  passage  of  the  *bill.  It  would  de-  [598] 
feat  the  very  object  the  Legislature  had  in  view.  What 
security  is  uiere  that  a  free  bridge  or  ferry  will  be  kept  up  ? 
The  immediate  effect  of  a  free  bridge  or  ferry,  immediately  ad- 
joining one  licensed,  is  to  render  the  bridge  or  ferry  receiving 
toll,  unprofitable,  and  consequently,  if  widiout  protection,  they 
would  be  abandoned,  and  permitted  to  go  to  decay.  If,  then, 
the  free  ferry  stops,  what  is  the  result?  No  one  can  again  be 
expected  to  trust  the  public  faith  by  erecting  another  toll-bridge, 
which  may  again  be  rendered  of  no  value  by  a  rival  bee  bridge, 
and  the  consequence  is,  the  public  convenience  is  injured  or  de- 
stroyed.    {Smilh  V.  Harkins,  8  Iredell  Eq.  613.) 

The  defendants,  in  their  answer,  allege  that  they  have  com- 
bined and  formed  a  ioint  stock  company.  They  do  not  pretend 
that  they  have  any  license  from  the  Board  of  Supervisors,  but 
they  allege  that^  their  ferry  is  private,  not  public,  and  estab- 
lished for  their  own  use.  What  are  the  facts?  The  defendants 
issue  tickets  and  sell  them  to  any  one  who  will  purchase. 
Travelers,  teamsters,  etc.,  who  otherwise  would  cross  over 
plaintiffs*  bridge  and  pay  toll,  are  met  and  requested  by  defend- 
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ants  or  their  agents  to  parchase  tickets  and  cross  on  defendants' 
ferry.  The  purchaser  of  a  ticket  pays  one  dollar  for  the  same, 
and  is  authorized  to  cross  at  defendants'  ferry  for  one  month. 
The  purchaser  of  a  ticket,  defendants  allege,  becomes  a  joint 
owner,  and  has  a  joint  interest  in  the  ferry  for  one  month. 
What  a  purchase  I  In  what  has  he  a  joint  interest?  In  no- 
thing, except  the  privilege  of  crossing  over  in  the  ferry  for  the 
period  of  one  month.  But,  eren  if,  by  the  purchase  of  a  ticket, 
he  does  become  invested  with  a  joint  interest  in  the  feny,  never- 
theless it  i&  a  clear  and  palpable  attempt  to  evade  the  law.  The 
evasion  of  a  law  is  a  violation  of  it.  Courts  of  justice  never 
uphold  an  evasion.  The  spirit  of  a  law,  as  well  as  its  letter, 
must  be  respected.  That  a  person  can  ferry  himself  across  a 
river  in  his  own  boat,  no  one  vnll  deny;  but  he  has  no  right  to 
use  it,  or  permit  it  to  be  used,  so  as  seriously  to  injure  others. 
To  permit  teamsters  and  travelers,  under  the  false  pretence  of 
being  joint  owners,  to  cross  over  in  his  boat,  when  otherwise 
they  would  cross  tiie  established  bridge,  is  a  violation  of  the 
law  and  of  the  rights  of  the  proprietors  of  the  bridge.  {Lony  v. 
Beard,  3  Murphv;  EarreU  v.  EUsworth,  17  Ala.  584.) 

How  can  the  ferry  of  defendants  be  more  public  than  it  is? 
Any  one,  on  the  payment  of  one  dollar,  can  cross  over  in  it  for 
the  period  of  one  month.  Not  only  is  the  ferry  of  defendants  a 
public  one,  but  they  are  receiving  toll  and  running  the  ferry  in 
direct  violation  of  tne  statute.  The  dollar  paid  for  the  ticket  is 
the  toll  charged  for  crossing.  Section  18  of  the  Act  concerning 
public  ferries  (Laws  of  1855,  p.  18G),  makes  it  a  misdemeanor 
for  any  person  to  keep  a  ferry,  and  receive  compensation  for  the 
use  of  the  same,  without  first  obtaining  a  license. 

The  plaintiffs  have  expended  large  sums  in  the  erection  and 
repair  of  their  bridge.  They  have  been  duly  licensed  by  the 
Board  of  Supervisors;  they  have  executed  a  bond  to  keep 
[599]  the  bridge  in  good  repair  *and  condition;  to  give  free, 
passage  to  all  public  messengers  and  expresses;  to  pay 
to  any  person  delayed,  injured  or  dajoiaged,  by  reason  of  any 
defect  or  insufficiency  of  said  bridge,  all  damages  that  such  per* 
son  may  recover  therefor,  in  an^  Court  of  competent  jurisdic- 
tion. (Act  concerning  public  bridges,  etc..  Laws  1855,  Sec.  16, 
p.  186.) 

They  are  compelled  to  cause  the  banks  of  the  streams  to  be 
graded  and  kept  in  good  passable  order  for  the  passage  of 
loaded  wagons  and  other  vehicles.    (Sec.  22.) 

They  are  obliged,  at  all  hours  of  tlie  nisfht,  to  give  passage  to 
all  persons  requiring  the  same.    (Sec.  21.) 

It  will  be  seen  that  heavy  burdens  and  duties  are  imposed 
upon  plaintifib.  They  are  bound  by  the  obli^tions  of  their 
contract;  whether  it  turns  out  to  be  good  or  b^,  productive  or 
unproductive  of  profit,  does  not  vary  their  duties;  they  must, 
during  the  term  of  their  license,  keep  their  bridge  in  good  repair 
for  public  travel.  If  they  fail  to  do  so,  and  any  one  is  injured 
or  delayed  thereby,  they  are  compelled  to  respond  in  damages. 
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They  could  not  "urge,  as  a  defense  or  apologj,  that  their  tolls 
were  inadequate,  that  their  repairs  were  expensive,  or  that  the 
whole  concern  was  a  ruinous  enterprise."  In  consideration  of 
the  burdens  imposed,  the  law  says  plaintiffs  shall  be  protected 
in  the  enjoyment  of  those  rights  and  privileges  which  the  statute 
confers  upon  them.  The  law  will  not  sanction  the  establish- 
ment, without  authority,  of  a  ferry  so  contiguous  to  plaintiffs' 
biidge  as  to  destroy  the  profits,  annihilate  the  tolls,  while  the 
burdens  and  responsibilities  remain  the  same. 

The  defendants,  in  their  answer,  seek  to  impeach  the  validity 
of  the  license  granted  to  plaintiffs;  but  this  cannot  be  inquired 
into  in  a  collateral  way.  The  law  is  too  well  settled  on  this 
point  to  need  discussion.  (17  Ala.  576;  Conner  v.  Paxsoriy  1 
BlacH.  168.) 

The  defendants  in  this  case,  I  regret  to  say,  are  not  only  run- 
ning their  ferry  in  open  violation  of  law,  but  have  evinced  a  dis- 
position to  evade  and  violate  the  restraining  orders  issued  by 
tbis  Court.  If  the  public  travel  and  convenience  demand  the 
establishment  of  a  ferry  in  the  neighborhood  of  plaintiffs'  bridge, 
let  defendant  apply  to  the  proper  authorities  and  obtain  a 
license.  If  the  law  is  unjust  and  oppressive,  apply  to  the  Leg- 
islature and  have  it  changed.  The  Court  must  enforce  the  law 
as  it  exists;  it  has  no  option  in  the  matter.  No  one,  I  think,  can 
examine  the  law  of  this  case,  and  say  that  defendants  ought  not 
to  be  enjoined.  If,  however,  I  have  mistaken  the  law,  defend- 
ants have  their  remedy  by  appeal;  but,  untU  the  orders  of  this 
Court  are  reversed,  they  diould  be  respected,  and  not  sought  to 
be  evaded.  An  injunction  miist  issue,  in  accordance  with  the 
prayer  of  plaintiffs'  complaint,  and  the  ferry  of  defendants  be 
abated  until  the  final  hearing  of  this  case. 

A.  C.  MoMSOH,  District  Judge. 


*CLARKE  V.  EAT.  [600] 

JjxsohVEKT  Act,  Konox  to  Gbeditobs. — ^The  date  of  publication  of  notice  to 
creditors,  nnder  oxu  Insolvent  Act,  is  the  first  day  on  which  the  notice 
is  published.  * 

Idem. — PitocsEDZNa. — The  fact  that  the  Court  was  adjourned,  though  not 
for  the  term,  at  the  time  set  for  the  heariiig  of  objections  of  creditors, 
and  that  the  hearing  took  place  before  the  Judge,  is  no  objection  to  the 
regularity  of  the  proceedings  under  the  statute. 

Idem. — Gomstitutionautt  of  Act. — The  Insolvent  Latrs  is  not  obnoxious  to 
any  provision  of  the  Constitution. 

Appeal  from  the  Superior  Court  of  the  Oity  of  San  Francisco. 

This  'was  an  action  on  two  promissoiy  notes.  The  defendant 
plead  his  discharge  in  insolvency.  The  case  was  tried  by  the 
Court,  a  juiy  being  waived.  The  finding  of  the  Court  recites 
that  on  October  21,  1854,  the  defendant  filed,  in  the  District 
Court  of  the  Twelfth  Judicial  District,  his  petition  for  a  dis- 
charge as  an  insolvent  debtor,  with  a  schedule  of  his  afiiairs  dul  j 
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signed  and  sworn  to;  that  the  indebtedness  sued  on  in  this  ac- 
tion is  enumerated  in  said  schedule,  as  follows  only:  ''Mort- 
guge  on  property  on  Sansome  street^  between  Jackson  and 
Washington  streets,  to  J.  Clarke  and  B.  W.  Beckh,  with  in- 
terest from  26th  January,  1854,  being  date  of  note  and  mort- 
gage, $12,000;"  that  on  the  same  day  the  District  Judge  issued 
an  order  requiring  the  creditors  to  appear  before  the  said  Judge 
in  open  Court  on  Noyember  29, 1854,  to  show  cause,  etc.,  and 
directed  the  Clerk  to  issue  a  notice  to  creditors  accordingly;  that 
on  November  29,  1854,  (it  appearing  to  the  satisfaction  of  said 
Judge,  by  affidavits,  that  notice  to  creditors  had  been  regularly 
given  in  pursuance  of  said  order,)  the  said  Judge  being  present 
at  the  court  room  of  said  District  Court,  sitting  at  chambers,  and 
creditors  of  said  insolvent  appearing,  but  none  of  them  desiring 
to  appoint  an  assignee,  the  Court  appointed  the  sheriff  of  the 
county  to  receive  the  surrender  of  the  insolvent's  property;  that 
on  December  2, 1854,  the  first  day  of  the  sitting  of  said  Judges 
in  open  Court,  subsequent  to  November  29,  no  creditors  ap- 
pearing, the  Court  entered  an  order  appointing  the  sheriff  as- 
signee; ''  that  on  July  28, 1855,  the  Ju(^  of  said  District  Court 
made  an  order,"  reciting  that,  it  appearing  that  ten  days  had 
fully  elapsed  since  the  appointment  of  the  sheriff  as  assignee, 
and  no  opposition  having  been  filed  by  any  of  the  creditors,  ex- 
cept one,  who  hsA  since,  in  open  Court,  withdrawn  his  opposi- 
tion, and  ordering  the  final  release  and  discharge  of  the  insolv- 
ent, defendant  herein.  The  finding  of  the  Court  below  further 
establishes  that  the  said  District  Court,  was,  in  November  27, 
1854,  adjourned  to  December  2d,  following;  that  the  affidavit  of 
publication  of  notice  to  creditors  was  not  filed  in  said  Court  till 
December  2d;  that  the  indebtedness  sued  on  in  this  action,  is 
sufficiently  designated  in  the  defendant's  schedule  of  insolvency; 
and  that  ihe  discharge  of  the  defendant  as  an  insolvesit  debtor 
is  a  complete  bar  to  a  recovery  in  this  action.  The  Court  below 
gave  judgment  for  defendant.     Plaintiff  appealed. 

[601]       *Jeremiah  Clarke,  Appellant,  in  person. 

I.  The  Insolvent  Act  contravenes  that  part  of  section  8 
of  article  1,  of  the  Constitution  of  California,  which  provides  that 
no  person  shall  be  **  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  The  defect  wluch  we  point  out  is, 
that  the  statute  provides  for  a  decree  or  judgment  bemg  entered, 
taking  from  the  creditor  his  property  wititiout  his  having  had 
any  actual  notice  of  the  proceedings  in  the  case,  and  that  such 
notice  is  indispensable  to  ''  due  process  of  law."  The  claim  on 
which  this  smt  was  brought  was,  and  is  property,  as  much  as 
the  plaintiff's  lands  or  goods  are  property,  and  he  can  only  be 
depiived  of  it  by  the  same  means  that  he  can  be  deprived  of  any 
other  property,  *.  e.,  by  due  process  of  law. 

II.  The  Court  never  acquired  jurisdiction  of  the  person  of  the 
plaintiff  in  this  suit,  one  of  the  defendants  in  the  suit  in  insol- 
vency.   Not  only  is  the  whole  scope  of  the  IifBolvent  Act  in 
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derogation  of  the  common  law,  but  the  proceedings  are  purely 
statutory,  and  not  only  in  derogation,  but  directly  and  utterly 
hostile  to  the  principles  of  the  common  law;  and  therefore  the 
proceedings  pointed  out  by  the  statute  to  be  taken,  to  give  the 
Court  jurisdiction  of  the  persons  to  be  effected  adversely  by  the 
final  determination^  must  be  pursued  with  great  exactness. 
{BurdickY.  Bloom  et,al,yl  Hill,  and  cases  there  cited.)  Now 
in  the  case  of  Ray  v.  Hia  CredUora,  there  was,  so  far  as  this 
plaintiff  is  concerned,  an  entire  disregard  of  them. 

The  statute  points  out  in  minute  detail  what  must  be  done  to 
give  the  Court  jurisdiction  of  the  persons  of  the  creditors.  The 
first  is  the  presentation  of  the  petition.  (See  Section  2d.)  By 
section  3d  he  must  file  a  summary  statement  of  his  afiairs,  called 
his  schedule,  and  the  contents  of  the  schedule  are  pointed  out 
with  precision  in  the  same  section.  It  must  state  the  name  of 
the  creditor,  if  known.  Second,  the  amount  due  to  each. 
Third,  the  cause  and  nature  of  the  indebtedness,  and  when  it 
accrued.  Fourth,  a  statement  of  any  existing  judgment,  mort- 
gage, collateral  or  other  security,  for  the  payment  of  such  debt. 
Section  4  provides  for  the  verification  of  ilie  petition  and  sched- 
ule. Section  5  provides  that  ''  the  Judge  receiving  such  peti- 
tion and  schedule,  shall  make  an  order  requiring  all  creditors 
to  show  cause  why  assignment  should  not  be  made  and  debtor 
discharged." 

The  statement  in  the  schedule  shows  simply  a  mortgage  on 
property  which  is  not,  and  does  not,  include  or  infer  a  debt. 
It  does  not  show  the  amount  due,  for  it  does  not  show  that  any- 
thing is  due,  or  in  other  words,  owing.  For  the  same  reason  it 
does  not  show  the  cause  or  nature  of  the  indebtedness.  The 
statute  requires  that  the  debt  shall  be  set  out  with  its  circum- 
stances, to  whom  due,  for  what  cause,  when  it  accrued,  and  the 
security,  if  any,  for  its  payment. 

in.  The  proceedings  in  insolvency  subsequent  to  the  order 
calling  upon  the  creditors  to  show  cause,  were  coram  non  judice 
and  void,  for  the  further  reason  that  thirty  days  were  not  given, 
to  the  creditors  to  appear  after  the  publication  of  the  notice.  I 
The  publication  of  the  notice  was  not  and  could  not  have 
been  commenced,  as  the  finding  *shows,  until  the  2l8t  [602] 
day  of  October,  and  the  creditors  were  called  upon  to 
show  cause  on  the  29th  of  November,  which  was  at  least  twenty* 
days  too  soon.  Now,  (see  Section  8)  the  notice  shall  require  the 
creditors  to  show  cause,  within  thirty  days  from  the  date  of 
the  publication  of  the  notice.  The  same  section  requires  the 
notice  to  be  published  for  thirty  days.  What  is  the  date  of  the 
publication  of  the  notice  ?  Why  clearly  the  30th  day  from  the 
day  when  the  publication  is  commenced.  It  is  not  from  the 
date  of  the  commencement  of  such  publication.  This,  within 
the  case  of  the  Peojple  v.  Woodlief^  Cal.  B.  241),  makes  the 
whole  proceeding  void.  (See  also  HarrioU  v.  Van  CoU,  6  Hill, 
285;  DowdY,  SmaU,  Id.  186.) 

lY.  The  decree  of  discbarge  was  void  for  that  the  creditors 
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had  no  day  in  Court.  {Bloom  v.  Burdiek,  1  Hill,  130,  see 
140.)  The  notice  called  upon  them  to  be  in  open  Court  on  tlie 
29th  day  of  November,  and  on  the  27th,  two  days  before,  tlie 
Court  adjourned  until  the  2d  day  of  December,  which  was  three 
days  after.  Now  it  should  be  borne  in  mind  that  there  are 
some  of  the  proceedings  in  insolvency  that  can  only  be  taken 
on  the  day  fixed  in  the  notice  for  the  appearance  oi  creditors. 
(See  Section  18.)  It  is  on  the  day  appointed  for  the  meetings, 
only,  that  the  creditors  can  take  action  in  what  is  frequently 
most  important  to  them,  to  wit:  in  appointing  assignees. 

The  notice  required  the  creditors  to  appear  in  open  Court, 
and  there  was  no  Court;  and  by  no  rule  could  the  creditors  be 
required  to  attend  in  the  court  room  after  the  Court  had  been 
adjourned  beyond  the  time.  (See  Weist  v.  CrUeinger,  4  John. 
117;  Proudfi  v.  Herman,  8  Id.  291;  McCarty  v.  McFherson,  11 
Id.  407.) 

y.  The  order  discharging  Bay  from  his  debts  was  void.  It 
was  made  by  the  Judge  instead  of  by  the  Court.    In  the  case 

of  Mcllhany  v.  — & (6  Cal.  R.),  this  Court  held  that  such  a 

discharge  was  void.    The  finding  states  that  the  order  discharg- 
ing the  defendant  from  his  debts  was  made  by  the  Judge. 

W.  P.  HaHett,  for  Respondent. 

The  plaintiff,  in  support  of  the  first  point  made  by  him,  that 
''the  law  is  unconstitutional,"  confines  himself  therein  to  one 
ground,  which  is,  "that  it  deprives  a  person  of  his  property 
without  due  process  of  law." 

The  case  of  Bloom  v.  Burdick  (1  Hill,  139),  cited  by  the  plaint- 
iff, is  directly  in  point.  Mr.  Justice  Bbokson  therein  says:  "  It 
is  a  cardinal  principle  in  the  administration  of  justice,  that  no 
man  can  be  condemned  or  divested  of  his  right  until  he  has  had 
the  opportunity  of  being  heard.  He  must,  either  by  serving 
process,  publishing  notice,  appointing  a  guardian,  or  in  some 
other  way,  be  brought  into  Cfourt."  The  same  Judge,  in  the 
case  of  Taylor  v.  Porter  J4  Hill,  147),  defines  the  meaning  of  the 
words  **due  process  oi  law,"  to  be  ''a  prosecution  or  suit 
instituted  and  conducted  according  to  the  prescribed  forms  and 
solemnities  for  ascertaining  guilt  or  determining  the  title  to 
property." 

We  deem  the  decision  of  our  own  Supreme  Court  in  the 
[603 J  case  of  *Cohen^  Roman  et  ai,,  Assignees,  v.  Barrett  &  Bher- 
toood,  as  conclusively  settling  the  point  as  to  the  consti- 
tutionality of  our  Insolvent  Act;  idso  their  decision  in  the  case 
of  Ckeever  v.  Hays  ;  and  do  not,  therefore,  consider  the  consti- 
tutional question  of  an  insolvent  Act  an  open  one,  long  since 
having  been  settled  by  the  Courts  of  nearly  every  State. 

The  plaintiff  contends  that  the  Judge  of  the  Twelfth  District 
Court  never  acquired  jurisdiction  of  the  person  of  the  plaintiff, 
for  that  the  insolvent's  schedule  did  not  set  forth  the  claim  of 
the  plaintiff  with  sufficient  accuracy  and  preciseness. 

Is  not  the  statement  in  the  schedule  a  statement  of  the  in- 
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debtedness  to  J.  Clarke  and  Beckh?  Does  it  not  give  the 
nature  of  the  indebtedness  and  the  cause,  and  a  statement  of 
the  mortgage  to  secure  the  payment  of  the  debt?  also  the  names 
of  the  creditors,  so  far  as  known? 

In  the  case  of  Tbyhr  v.  WUUams  (20  Johns.  Bep.  21),  the 
Ck>urt  held  that  in  the  case  of  insolvency,  **  if  the  specification 
is  such  as  fairly  to  apprise  the  creditors  of  the  general  ground 
of  indebtedness,  so  as  to  give  them  a  dew  to  inquiry,  it  seems 
to  us  to  be  sufficient. 

The  next  point  made  by  plaintiffs  is,  that  the  proceedings  in 
insolvency  subsequent  to  the  order  calling  the  creditors  to  show 
cause,  were  coram  non  judice  and  void,  for  the  reason  that  the 
creditors  were  not  called  to  appear  thirty  days  from  the  com- 
pletion of  the  publication. 

The  statute  requires  **  that  the  Judge  granting  the  order  for 
the  meeting  of  cj^ditors,  shall  direct  ihe  Clerk  of  the  Court  to 
issue  a  notice  calling  the  creditors  of  the  insolvent  to  be  and 
appear  within  thirty  days  from  the  date  of  the  publication  of 
said  notice."  Clearly,  tiie  date  of  the  publication  means,  from 
the  day  the  notice  was  put  in  the  paper,  and  to  be  published 
thirty  days. 

The  counsel  for  the  plaintiff  cites  the  case  of  The  People  y. 
Woodlief  (2  Cal.  B.  241),  as  in  point.  That  case  was  one  in 
which  the  summons  was  made  returnable  in  thirty  days  instead 
of  forty,  as  specifically  required  by  statute. 

The  case  of  EarrioU  v.  Van  Cott  (6  Hill,  286),  cited  by  plaint- 
iff, does  not  bear  upon  the  point;  nor  does  the  case  of  Dowd  v. 
Small  (Id.  186.)  The  statute  is  clear  on  the  point,  and  was 
complied  with  by  the  insolvent.  Bay. 

As  to  the  fourth  point  made  by  plaintiff.  The  statute  was 
complied  with,  and  strictly  too.  The  creditors  were,  by  the 
Judge,  ordered  to  appear  on  the  29th  of  November,  in  open 
Court.  Two  days  previous  to  that  time,  viz. :  on  the  27th,  the 
Court  adjourned  to  the  2d  of  December. 

The  adjournment  of  the  Court  was  not  an  act  committed  by 
the  insolvent,  or  one  which  he  could  foresee  or  prevent.  On 
the  29th,  however,  the  Judge  being  on  the  bench  in  the  Court- 
room of  said  Twelfth  District  Court,  and  creditors  appearing, 
and  none  of  them  desiring  the  appointment  of  assignee,  the 
Judge  ordered  that  William  B.  Gorham,  Sheriff  of  the  county 
of  San  Francisco,  be  appointed  assignee,  and  on  the  2d  day 
of  December,  the  very  day  that  the  Court  had  adjourned  to, 
the  order  was  made,  and  entered  by  the  clerk  in  the 
minutes,  appoint-*ing  said  Gorham  assignee.  Now,  the  [604] 
plaintiff  objects  to  the  appointment  of  said  Gorham,  and 
insists  that  the  proceedings  were  |not  regular.  Why  was  he  not 
in  Court  on  the  29th  of  November,  the  day  upon  which  he  was 
ordered  to  appear?  If  he  had  been  there,  he  would  have 
been  apprised  of  what  was  done;  he  would  have  had  an  oppor- 
tunity of  being  appointed  assignee,  if  he  desired.  If  the  Judge, 
at  chambers,  had  no  jurisdiction,  why  did  the  plaintiff  not  ap- 

638 


605  Clabke  v.  Bat.  [Snp.  Ct.' 

pear  on  the  2d  of  December,  and  then  demand  to  be  appointed  ? 
The  plaintiff  was  not  there,  because,  as  he  states,  the  veiy  day 
on  which  he  was  ordered  to  appear,  there  was  no  open  Court, 
for  that  the  Court  had  adjourned  on  the  27th  of  November  to 
the  2d  of  December.  Was  he  not  obliged  to  take  notice  of  the 
adjournment  of  the  Courts?  See  case  of  Chee^eboroughy.  Vart 
Ness  (12  Georgia  R.  380),  and  the  opinion  of  the  Court. 

One  of  the  two  following  propositions  must  be  true.  Either 
Clarke  was  aware  of  the  adjournment  of  the  Court,  or  he  was 
not. 

If  he  was  not  aware  of  the  adjournment,  we  ask,  in  all  reason, 
why  he  did  not  appear  on  the  29th  of  KoTember,  the  day  the 
creditors  were  ordered  to  meet  ? 

If,  on  the  other  hand,  he  was  aware  of  the  adjournment, 
what  reason  can  he  assign  for  not  appearing  on  that  day,  to  wit: 
the  2d  of  December? 

The  cases  of  West  v.  Criisinger  (4  Johns.  117);  Proudfii  v. 
Herman  (8  Johns.  391);  and  McCarty  v.  McPherson  (11  Id.  407), 
are  not  applicable  to  this  case,  they  being  decisions  upon  the 
adjournment  of  Justices'  Courts — ^which  are  Courts  of  very- 
limited  jurisdiction — having  no  regular  terms,  and  a  cause  once 
adjourned  by  the  justice,  without  consent  of  parties,  would 
probably  amount  to  a  discontinuance,  if  not  otherwise  provided 
by  statute.  We  think  the  case  of  Cheeseborovgh  v.  Van  Ness, 
to  be  clearly  in  point.     ^12  Georgia  R.  380,  cited  supra.) 

The  fifth  and  last  pomt  raised  by  plaintiff  is,  that  the  order 
discharging  Bay  from  his  debts  and  liabilities  was  void,  having 
been  made  by  the  Judge  at  Chambers,  and  not  in  open  Court. 

It  will  be  necessary,  at  the  outset,  to  correct  the  statement 
made  by  the  plaintiff.  The  fact  is,  the  discharge  was  made  by 
the  Judge  in  open  Court. 

We  do  not  think  the  discharge  should  be  avoided  on  this 
ground — the  word  Judge  was  used  for  Court — there  being  but 
one  Judge  of  the  Twelfth  District  Court,  and  it  was  used  in 
reference  to  that  fact. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENPELDT.  Mr.  Chief  Justice  Mubrat  and  Mr.  Justice  Tesey 
concurred. 

1.  The  date  of  the  publication  of  notice  to  creditors,  under 
our  Insolvent  Act,  is  the  first  day  on  which  the  notice  was  pub- 
lished. 

2.  The  objection  that  the  Court  was  adjourned  at  the  time 
appointed,  and  at  the  time  the  Judge  met  to  hear  the  objec- 
tions of  the  creditors,  is  not  valid.     The  statute  authorizes  such 
hearing  to  be  in  open  Court  or  at  chambers;  the  so-called  ad- 
journment was  not  of  the  term;  it  was,  in  effect,  but  a  re- 

[605]    cess  from  labor  within  the  term,  and  the  Court  had  *the 

power  to  resume  its  duties  whenever  the  Judge  saw  fit; 

provided,  that  in  the  proceedings  subsequent,  parties  suffered 
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BO  injustice  from  surprise.    This  cannot  be  urged  here,  as  the 
petition  "was  heard  on  the  day  appointed  for  that  purpose. 

3.  The  objection  that  ttie  order  of  discharge  was  granted  in 
chambers,  is  not  sustained  by  the  record.  The  mere  circum- 
stance that  the  finding  says  that  the  Judge  of  the  Twelfth  pis- 
trict  Court  made  the  order,  does  not  show  that  it  was  made  in 
chambers.  The  same  finding  recites  that  on  the  day  of  the 
order  one  of  the  creditors,  in  open  Court,  withdrew  his  objec- 
tions to  the  discharge,  which  inakes  it  evident  that  the  latter 
was  granted  in  open  Court.  Besides  this,  all  intendments  are 
in  favor  of  sustaining  the  judgment  below. 

4.  The  Insolvent  Law  of  tins  State  is  not  obnoxious  to  any 
provisions  of  the  Constitution. 

Judgment  afSrmed. 


SMTLET  BT  AL.  V.  VAN  WINKLE  bt  al. 

CoMViTAHOV  07  LxA8KHOiJ>  Ebtati.— A  oonvejaiice  by  a  lessee  of  the  re^' 
maiuder  of  his  unexpired  tenn,  though  it  employs  words  ordinarily 
used  in  a  demise,  and  contains  a  reservation  of  rent,  and  the  right  of 
re-entrv  upon  covenants  broken,  is  not  an  underletting  or  sub-lease,  but 
is  considered  in  law  as  an  assicument  of  his  whole  interest,  as  there  re- 
mains in  him  no  reversion  of  the  estate;  it  being  one  of  the  essentials 
of  a  lease  that  it  contain  a  reversion  in  favor  of  the  grantor. 

Idem. — The  re-conveyance  of  the  leasehold  estate,  by  mesne  conveyances  of 
such  a  description,  to  the  grantor,  passes  the  entire  estate  of  the  lessee, 
which  thereby  becomes  merged  in  the  fee  and  eitinguished. 

Idbx. — Obiter:  That  ezeoutors  who  have  entered  into  and  possessed  a 
leasehold  estate,  of  which  their  testator  was  assignee,  are  liable  for  the 
rents  accruing  during  the  possession,  as  assignee  de  bonis  propriia. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  against  P.  W.  Van  Winkle,  H.  W,  Hal- 
leek  and  A.  C.  Peachy,  for  the  rent  of  certain  premises  leased 
by  plaintiffs  to  John  Middleton,  the  lease  being  by  him  as- 
signed to  Henry  Haight,  by  whom  it  was  assigned  to  J.  L. 
Folsom;  the  defendants  being  appointed  executors  of  the  latter 
shortly  after  his  death,  and  having  held  the  premises  as  such 
executors  for  the  time  for  which  me  rent  is  sought  to  be  re- 
covered. 

The  complaint  sets  forth  in  full  the  lease  from  the  plaintiffs 
to  John  Middleton,  in  which  it  is  recited  that  the  property  is 
demised  to  him  for  the  unexpired  term  of  a  lease  thereof  made 
to  the  plaintiffis  by  J.  L.  Folsom.  The  lease  to  Middleton  em- 
ploys the  usual  words  of  demise,  and  contains  a  reservation  of 
rent  and  covenant  of  re-entry  for  conditions  broken.  The  de- 
fense set  up  is  that  the  defendants  have  only  occupied  the 
premises  as  executors  of  Folsom,  and  that  the  accounts  of 
plaintiffs  for  rent  have  been  presented  and  allowed,  to 
be  paid  in  due  course  of  ^administration,  and  that  the  [606] 
defendants  are  not  liable  therefor,  de  bonis  propriia. 
The  Court  below  entered  judgment  for  the  defendants.  Plaint- 
iffs appealed. 

635 


607  HiBSGHFUXD  V.  Fbankldt.  [Sap.  Ctlj 

— — — — — ^ — j 

Williams,  Shelter  and  Parky  for  Appellants. 

[The  argument  for  appellants  is  entirely  directed  to  the 
question  of  the  liability  of  the  defendants  de  bonis  propriis^ 
which  appears  from  the  opinion  of  the  Court  below  to  have 
been  the  only  question  there  raised.] 

Gregory  Yale,  for  Respondents. 

[An  elaborate  brief  was  filed  for  respondents,  raising  the  point 
on  which  the  decision  of  this  case  turned.  It  has,  however, 
been  mislaid,  and  has  never  come  into  the  hands  of  the  re- 
porter.] 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAY.  Mr.  Justice  Hetdenfeldt  and  Mr.  Justice  Tebbt  con- 
curred. 

The  question  presented  by  this  case,  say  the  learned  counsel 
for  the  appellants,  is,  '*  whether  executors  who  have  entered 
into  and  possessed  a  leasehold  estate  of  which  their  testator 
was  assignee,  are  liable  for  the  rents  accruing  during  the  poa^ 
session  as  assignees  de  bonis  propriis," 

Were  this  the  only  question,  we  would  have  no  difficulty  in 
deciding  it  in  the  afdrmative,  but  the  facts  of  the  case  present  a 
somewhat  different  inquiry. 

The  conveyance  by  Smiley  et  al,,  although  it  employs  words 
ordinarily  used  in  a  demise,  and  contains  a  reservation  of  rent 
and  the  right  of  re-^ntry  upon  covenants  broken,  is  not  an 
underletting  or  sub-lease,  but  is  considered  in  law  as  an  assign- 
ment of  their  whole  interest,  as  there  remains  in  them  no  re- 
version of  the  estate;  for  it  is  one  of  the  essentials  of  a  lease, 
that  it  should  contain  a  reversion  in  favor  of  the  party  from 
whom  the  grant  or  assurance  proceeds. 

If  this  position  be  correct,  and  we  are  satisfied  it  cannot  be 
successfully  controverted,  then  the  instrument,  which  was  pos- 
sibly intended  for  a  demise  by  the  parties,  in  reality  operated  a 
conveyance  of  the  entire  estate  of  the  lessees  to  Middleton, 
through  whom,  by  sundry  mesne  conveyances,  it  afterwards  re- 
turned to  the  grantor,  and  was  merged  in  the  fee  and  thereby 
extinguished.  No  action  will  lie  against  the  executors,  although 
it  might  have  been  otherwise,  had  there  been  no  merger. 

Judgment  affirmed. 


[6071  *HIRSCHFIELD  v.  FRANKLIN. 

EviDKKOR. — GoaNOYiT  A8  EvzDENOE. — ^A  cognovU  is  good  as  an  admission  in 
pais  after  answer  is  filed. 

Idem.-  JuDGMKNT  on.— If  judgment  is  entered  upon  the  cognovU  and  by  its 
authority,  then  the  amount  acknowledged  would  have  been  the  sum  of 
the  judgment;  but  where  upon 'complaint  and  answer  denying  the  alle- 
gations thereof,  the  acknowledgment  is  used  as  evidence,  interest  may 
be  given  by  way  of  damages. 

JuDaacENT,  Sets  RAL— When  mat  be  Entebrb. —  In  an  action  against  de- 
fendants jointly  indebted,  where  one  only  is  served,  a  several  judgment 
may  be  entered  against  him. 
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Appsal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  was  an  action  against  L.  A.  Franklin  and  A.  Dyer  to  re- 
cover the  sum  of  $5,000,  the  value  of  certain  goods  consigned 
to  them  by  plaintiff  to  be  sold  on  commission,  and  which  the 
complaint  alleges  they  have  sold,  and  for  the  proceeds  of  which 
they  have  failed  to  account.  The  complaint  also  joins  as  parties 
defendant  one  Hyam  Joseph,  against  whom  it  alleges  that  the 
defendant  Franklin,  in  his  individual  name,  has  recovered  judg- 
ment for  the  purchase-money  of  a  portion  of  the  consigned 
goods,  and  also  the  Sheriff,  in  whose  hands  are  certain  moneys 
collected  under  the  judgment ;  and  an  injunction  to  preserve 
this  fund  is  prayed  for.  Franklin,  who  alone  appears  to  have 
been  served,  filed  an  answer  denying  the  allegations  of  the  com- 
plaint, and  alleging  that  the  plaintiff  had  been  paid  $1,000  by 
Joseph,  being  in  full  of  his  demand. 

On  the  trial,  the  plaintiff  proved  that  soon  after  the  com- 
mencement of  this  action,  the  defendant  Franklin  gave  to  the 
plaintiff  a  co^Tunri^  for  tht  sum  of  $1,700,  under  an  agreement 
that  execution  should  not  issue  for  one  year  under  the  judgment 
to  be  entered  thereon;  that  the  cognovit  was  over  and  above  the 
assignment  of  the  judgment  against  Hyam  Joseph,  and  was 
given  in  January,  1851;  it  was  ^so  proved  that  the  cogiwvU  had 
been  destroyed  by  fire. 

Judgment  was  entered  in  the  Court  below.  May  16,  1856, 
against  the  defendant  Franklin,  for  $1,700,  and  interest  thereon 
to  the  amount  of  $1,062  50. 

Defendant  Franklin  appealed. 

D,  Lake,  for  Appellant. 

The  only  evidence  to  sanction  the  judgment,  is  that  soon 
after  the  suit  was  brought,  the  defendant  Lewis  A.  Franklin 
gave  his  separate  cognovU  in  the  action  for  $1,700.  The  Court 
held  that  the  giving  of  a  cognovU  was  an  admission  of  the  cause 
of  action,  which  it  was  competent  to  prove  on  the  trial  of  the 
cause,  when  an  answer  had  subsequently  been  put  in  (by  leave 
of  the  Court,  of  course),  which  put  in  issue  each  and  every  alle- 
gation of  the  complaint,  and  that  npon  such  evidence  the 
plaintiff  was  entitled  to  recover. 

We  submit  that  in  this  decision,  the  District  Judge  clearly 
erred. 

*l?he  only  office  of  a  cognovit  is  to  authorize  the  plaint-  [608] 
iff  to  enter  judgment.  It  is  substantially  a  confession  of 
judgment.  But  if  subsequently  to  the  giving  of  the  cognovit, 
the  Court  allow  the  defendant  to  come  in  and  defend  the  action, 
clearly  it  is  not  competent  for  the  plaintiff  to  introduce  the  cog- 
novit in  evidence.  The  granting  leave  to  answer  is  virtually 
setting  aside  the  cognovit.  The  books  of  practice  class  cognovits 
among  pleas.  Now  a  plea  put  in  by  leave  of  the  Court,  incon- 
sistent with  a  plea  previously  pleaded,  supersedes  the  former 
plea,  and  it  cannot  be  used  for  any  purpose. 
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Again,  suppose  that  judgment  should  be  entered  on  the  oog- 
novit,  and  for  any  cause  the  Court  should  set  aside  the  judge- 
ment and  cognovit,  and  let  the  defendant  in  to  answer  on  the 
merits,  in  such  case  it  cannot  be  contended  that  the  cogrwvii 
would  be  evidence  of  the  cause  of  action.  And  yet  such  is  pre- 
cisely this  case  in  effect;  for  certainly  the  fact  that  judgment 
was  not  entered  on  the  cognovit,  and  that  the  defendant  answered 
before  judgment,  does  not  aid  the  plaintiffs. 

When  the  Court  granted  leave  to  answer,  they  virtually  set 
aside  the  cognovit  for  any  and  all  purposes.  If  it  cannot  be 
used  for  entering  judgment,  it  cannot  be  used  at  all,  because 
that  was  the  sole  purpose  for  which  it  was  given.  It  will  not 
do  to  say  that  what  it  contains  may  be  evidence  of  an  admission 
in  pais,  which  may  be  disproved,  because  in  the  veiy  nature  of 
the  case,  if  competent,  it  is  practically  conclusive,  since  it  is 
generally  impossible  for  the  defendant  to  prove  a  negative. 

But  if  we  are  wrong  in  the  foregoing  views  of  the  case,  we  in- 
sist the  judgment  is  far  too  much.  The  Judge  allowed  interest 
from  the  date  of  the  cognovit,  which  was  improper.  If  the 
plaintiff  desired  to  secure  the  interest,  he  should  have  entered 
judgment  on  the  cognovit. 

There  is  still  another  objection.  The  action  is  against  two 
joint  debtors.  Judgment  is  taken  against  one  without  disposing 
of  the  case  against  the  other.  Such  an  action  cannot  oe  re- 
versed. There  is  some  authority  for  finding  against  one  joint 
defendant  in  favor  of  the  other,  but  none  for  severing  the  action 
and  trying  the  case  as  to  one,  leaving  it  undetermined  as  to  the 
other. 

Labatt,  for  Respondent. 

A  cognovit  is  an  admission  of.  the  debt.  The  testimony  shows 
that  a  consideration  was  given  that  an  execution  should  not 
issue  for  one  year  after.  No  execution  was  issued  for  one  year 
after. 

The  cognovU  is  a  mere  acknowledgment  of  the  amount  therein 
set  forth  as  the  judgment  proper.  Court  can  allow  defendant 
to  answer  that  the  cognovU  was  the  fruit  of  surprise  or  misun- 
derstanding, but,  upon  proof,  the  cognovU,  if  divested  of  this, 
must  stand  as  a  judgement  upon  its  own  merit. 

The  interest  is  a  just  claim.  From  1851,  since  the  cognovU 
was  given,  the  sum  therein  mentioned  became  due  and  settled. 
Certainly,  interest  covers  the  amount  since. 

One  defendant  was  never  served.    Franklin  alone  was 
[609]    served.     We  ^cannot  conceive  how  any  judgment  can 
affect  Dyer,  who  never  had  notice  of  the  suit,  or  ap- 
peared to  have  knowledge  of  it. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  Court. 
Mr.  Chief  Justice  Mubbay  and  Mr.  Justice  Tebrt  concurred. 

1.  The  cognovU  was  good  as  an  admission  in  pais  after  answer 
filed.    It  might  be  different  if  the  cognovU  was  set  aside  by  the 
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Court,  upon  good  cause  shown,  but  such  was  not  the  fact  here. 
For  aught  that  we  can  tell  from  ilie  record,  the  cognovU  may 
have  been  given  after  answer  filed. 

2.  If  judgment  had  been  entered  on  the  cognovUy  and  by  its 
authority,  then  the  amount  acknowledged  woidd  have  been  the 
sum  of  the  judgment.  But  where  upon  declaration  and  answer 
denying  the  facts  alleged,  the  acknowledgment  is  used*  as  evi- 
dence, interest  may  be  given  by  way  of  damages. 

3.  It  does  not  appear  that  the  defendant,  Dyer,  was  served 
with  process,  or  was  ever  in  Court.  For  the  purpose  of  sustain- 
ing the  judgment,  it  must  be  intended  that  ne  was  not.  This 
would  authorize  a  single  judgment  against  the  other  defendant. 

Judgment  affirmed. 


DETVET  V.  LATSON  ef  al, 

MoBTOAOB,  Sale  or  Equttt  or  Bedshftion. — ^The  sale  of  the  equity  of  re- 
demption of  mortgaged  premiseB,  and  alignment  of  the  rents  thereof 
until  foreclosure  and  sale  to  a  creditor,  cannot  operate  as  a  frand  upon 
the  mortgagee,  whose  rights  are  secnred,  and  may  be  enforced  by  fore- 
closure. 

FoBECLosuBE — PuBOHASBB  AT  Saxjb. — The  coUectlon  of  the  rents  and  profits 
by  the  creditor  parchasing,  can  be  no  more  a  frand  upon  the  mortgagee 
than  would  be  their  application  by  the  mortgagor  to  tne  payment  of  his 
debts. 

Mohtgaoob,  Biqhts  of. — ^The  mortgagor  having  the  right  to  sell  the  rents 
and  profits,  or  to  appl^  them  to  the  payment  of  his  debts,  except  as 
against  a  creditor  who  is  hindered,  defrauded  or  delayed  thereby,  the 
mortgagee  cannot  complain,  as  he  is  not  such  a  creditor. 

Appeal  from  the  District  Coiirt  of  the  Sixth  Judicial  District. 

The  plaintiff  filed  his  bill  of  foreclosure  against  the  defendant, 
A.  C.  Latson,  making  E.  Townsend,  Joseph  Winans  and  John 
G.  Hyer  defendants,  as  claiming  some  interest  in  the  mortgaged 
property,  adverse  to  the  plaintiff.  The  finding  of  the  Court 
below  establishes  the  following  facts: 

On  the  24th  day  of  September,  1852,  A.  C.  Latson  mortgaged 
the  premises  which  are  described  in  complaint,  to  Lloyd  Tevis, 
to  secure  the  payment  of  a  promissory  note  for  $5,000,  with  in- 
terest at  ^ye  per  cent,  per  month,  payable  monthly;  and,  if  not 
paid  monthly,  to  be  compounded  on  the  first  da^  of  March, 
1853.  There  bein^  $5,500  due  and  unpaid  on  this  mortgage, 
the  same  was  assigned,  together  with  the  promissoiy  note, 
to  Emery  Townsend.  On  the  80th  September,  1853, 
*$1,000  was  paid  on  this  note  and  mortgage.  Subse-  [GIO] 
quent  to  the  commencement  of  this  suit,  but  prior  to  the 
filing  of  his  answer,  Emery  Townsend  assigned  the  said  note 
and  mortgage  to  the  plaintiff,  and  there  is  now  due  thereon, 

interest  included  to  April  27,  1855,  the  sum  of  $ •.     On  the 

9th  day  of  January,  1852,  C.  D.  Wingate  recovered  judgment 
in  this  Court,  against  A.  C.  Latson  and  others,  for  the  sum  of 
$3,150,  besides  interest  and  costs,  which  was  immediately  there- 
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after  properly  docketed.  On  the  23d  of  February,  1852,  an  ap- 
peal from  said  judgment  to  the  Supreme  Court  was  perfected, 
by  giving  and  filing  an  appeal  bond.  On  the  6th  of  June,  1853, 
Baid  judgment  was  affirmed  by  the  Supreme  Court,  with  ten  per 
cent,  damages  and  costs;  and  on  the  2l6t  day  of  June,  1853,  was 
certified  by  the  clerk  of  the  Supreme  Court  to  the  clerk  of  this 
Court,  and  thereupon  the  clerk  of  this  Court  attached  the  same 
to  the  judgement  roll,  and  entered  a  minute  of  the  judgment  of 
the  Su]3reme  Court  on  the  docket,  against  the  original  entry. 
When  said  judgment  was  obtained  and  docketed,  A.  C.  Latson 
WAS  the  owner  of  the  lot  in  controversy,  of  another  lot  on  K 
street — subsequently  sold  to  G.  S.  Tucker — and  one  lot  on 
Third  street,  and  one  on  Second  street,  sold  in  December,  1853, 
to  Frank  Denver. 

The  lot  sold  to  Tucker  was  conveyed,  on  the day  of , 

for  the  consideration  of  |4,000.  At  the  time,  Emery  Townsend 
liad  a  mortgage  upon  the  property  amounting  to  about  the  sum 
of  13,500,  wluch  mortgage  was  older  in  the  date  than  the  mort- 
gage of  plaintiff,  on  the  premises  in  controversy.  The  $4,000, 
the  proceeds  of  the  sale  of  the  lot  by  Latson  to  Tucker,  was 
paid  as  follows:  $2,000  to  Townsend,  who,  in  consideration 
thereof,  released  his  mortgage,  or  took  other  security,  to  wit:  a 
mortgage,  dated  30ch  September,  1853,  upon  the  lot  in  contro- 
versy, for  the  balance  due  to  him,  to  wit:  $1,500;  $1,000  was 
paid  to  Wingate,  and  credited  on  his  judgment  against  Latson 
el  (d.  The  remaining  $1,000  was  paid  by  Latson  for  work  and 
labor  done  and  peformed  on  the  premises  in  controversy,  and 
certain  other  buildings  adjacent  thereto,  and  erected  by  said 
Latson  for  plaintiff.  The  property  sold  to  Denver  was  for  the 
consideration  of  $2,500,  the  full  value  of  the  lot.  The  property 
has  never  been  released  from  the  judgment  lien.  Latson,  on 
the  19th  day  of  September,  1853,  executed  a  bond  and  mortgage 
to  plaintiff  on  the  property  in  controversy,  to  secure  the  pay- 
ment of  $7,000,  and  interest  thereon,  at  the  rate  of  two  and  a 
half  per  cent,  per  month,  from  the  1st  day  of  November,  1853, 
until  paid.  Interest  was  paid  on  this  mortgage  up  to  1st 
August,  1854.  No  part  of  the  principal  has  been  paid,  and 
there  is  now  due  on  said  last  mentioned  bond  and  mortgage  the 
sum  of  $8,557  50»  including  interest  up  to  the  27th  day  of  April, 
1855. 

The  mortgage  executed  by  Latson  to  Townsend,  on  the  30th 
September,  1853,  has  not  been  paid  but  there  is  now  due 
thereon,  including  principal  and  interest,  the  sum  of  $2,622  57. 
C.  D.  Wingate,  on  the  29th  day  of  April,  1854,  assigned  his 
judgment  to  John  G.  Hyer,  and  there  is  now  due  and  unpaid 

thereon  the  sum  of  $3,596  39.  On  the  23d  day  of  Jan- 
[611]    uary,  1854,  A.  C.  Latson,  being  in  insolvent  cir-*cum- 

stances,  and  threatened  with  a  suit  at  law,  conveyed  the 
lot  and  building  in  controversy  to  Jos.  W.  Winans.  At  the 
time  of  said  conveyance,  defendants,  Messrs.  Winans  and  Hyer, 
were  the  attorneys  at  law  of  said  Latson,  and  said  Latson,  at 
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the  time,  was  possessed  of  no  other  Tsluable  property.  The 
Court  finds  that  said  conveyance  to  Jos.  W.  Winans  was  made 
for  an  inadequate  consideration — that  it  was  made  in  contem- 
plation of  insolvency,  and  is  void.  Defendant,  Hyer,  has,  since 
the  execution  of  the  deed  from  Latson  to  Winans,  as  the  agent, 
of  Winans^  collected  on  rent,  from  the  lot  and  building  in  con-' 
troversy,  conveyed  by  Latson  to  Winans,  as  aforementioned, 
the  sum  of  $4,776;  of  which  sum  he  has  paid  to  plaintiff,  for  in- 
terest due  on  his  mortgage;  for  removing  rubbish  from  the 
building;  for  removing  liens,  and  for  necessary  repairs  upon  the 
buildings — the  sum  of  $2,785  42;  leaving  a  balance  in  the 
hands  €i  said  Hyer  of  $1,989  58,  properly  applicable  to  the 
payment  of  the  Wingate  judgment,  assigned  to  him. 

The  evidence  as  to  the  contemplated  insolvency  of  Latson, 
and  the  inadequacy  of  the  price  paid  by  Winans,  is  stated  and 
commented  on  in  the  opinion  of  the  Court. 

Upon  the  foregoing  finding,  the  Court  below  entered  judg- 
ment and  decree,  as  follows  :  That  the  amount,  due  on  said 
Wingate  judgment,  assigned  to  and  held  by  defendant  Hyer, 
be  credited  with  the  sum  of  $1,989. 58;  that  the  proceeds  of  sale 
and  rent  collected  from  the  premises  in  controversy,  and  now  in 
the  hands  of  the  receiver,  be  applied  as  follows,  to  wit:  1.  That 
the  sum  of  $351  63  be  retained  by  the  receiver,  id  payment  of 
his  fees  and  services;  and  the  sum  of  $862  50  for  his  disburse- 
ments. 2.  That  the  costs  of  this  suit  be  paid.  3.  That  the 
balance  due  on  the  Wingate  judgment,  held  by  defendant, 
Hyer,  after  crediting  the  same  with  $1,989  58,  be  paid.  4. 
That  the  balance  in  the  hands  of  the  receiver  be  paid  to  plaint- 
iff on  liis  judgment  obtained  in  this  suit. 

Motion  for  a  new  trial  was  made  and  overruled,  and  defend- 
ants appealed  from  so  much  of  the  judgment  as  resulted  from 
the  decision  of  the  Court  that  the  sale  and  conveyance,  from 
.Latson  to  Winans,  was  made  for  an  inadequate  consideration, 
and  in  contemplation  of  insolvency,  and  was  void;  and  that  the 
net  amount  of  rents  received  thereunder  should  be  deducted 
from  the  amount  due  upon  the  Wingate  judgment;  and  also 
irom  the:order  overruling  the  motion  for  a  new  trial. 

a 

Winans  f  for  Appellants. 

If  a  party  be  virtually  insolvent,  he  is  still  entitled  to  pay  a 
just  debt  either  with  property  or  money,  if  the  transaction  is  in 
good  faith  and  not  fraudulent.  It  is  not  shown  that  Latson  was 
virtually  insolvent  at  the  time  of  his  conveyance  to  defendant 
Winans,  but  if  he  had  been,  the  conveyance  would  have 
been  good,  unless  it  was  fraudulently  given  ^either  to  [612] 
shield  the  property  from  the  reach  of  creditors,  or  to 
pay  a  fraudulent  debt. 

Was  it  conveyed  to  shield  it  fraudulently  from  the  reach  of 
creditors?  The  evidence  discloses  that  Latson,  at  the  time, 
was  simply  threatened  with  a  suit  at  law,  and  that  neither  de- 
fendant Winans,  nor  defendant  Hyer,  was  aware  of  this. 
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That  the  conveyance  was  made  absolutely  without  condition 
or  reservation,  in  payment  of  a  debt,  and  the  property  was  not 
worth  more  than  the  amount  of  such  debt,  over  and  above  the 
incumbrances  upon  it.  The  result  of  the  receiver's  sale  proves 
it  to  be  worth,  at  the  present  time,  much  less  than  the  incum.- 
brances  upon  it  alone. 

Was  the  conveyance  made  to  pay  a  pretended  debt? 

But  if  the  plaintiff  was  really  desirous  of  showing  that  Winans' 
and  Hyer's  services  were  overcharged,  why  did  he  not  call  those 
def enduits  themselves  ? 

Again:  If  the  services  of  Winans  and  Hyer  had  been  worth 
less  than  the  sum  agreed  upon  between  them  and  Latson,  was 
not  this  purely  their  and  Latson's  business  ?  Had  they  not  a 
right  to  set  their  own  value  on  their  own  services  ?  And  if  Lat- 
son was  satisfied,  had  anybody  else  a  right  to  complain? 

Even  if  the  sale  to  defendant  Winans  had  been  fraudulent  in 
law  or  in  fact,  still  neither  the  consideration  of  such  sale,  $2500, 
nor  the  rents  received,  about  $200,  (which  latter  sum  is  all 
that  was  ever  realized  or  can  be  by  said  defendant  from  the  pur- 
chase of  said  property,)  could  be  a  proper  offset  against  the 
judgment  of  defendant  Hyer,  {pro  tanto,)  because  the  said  con- 
veyance was  to  defendant  Winans,  and  Hyer  had  only  an  equit- 
able interest  in  part  of  the  rents  accruing  therefrom,  out  of 
which  he  only  received  from  $900  to  $1000,  or  thereabouts,  in 
all;  while,  on  the  other  hand,  the  judgment  assigned  to  Hyer 
belonged  to  him  alone.  The  rents,  therefore,  (a  little  over 
$1900  in  all),  and  the  amount  due  under  the  judgment,  were  in 
different  rights  and  to  different  parties,  and  could  not  be  subjects 
of  offset,  one  against  the  other.  If  the  deed  to  Winans  was 
fraudulent,  and  plaintiff  was  aggrieved  thereby,  his  remedy 
would  be  to  have  the  deed  set  aside,  and  if  equity  would  per- 
mit him,  to  compel  defendant  Winans  to  pay  tiie  rents  received 
by  him,  to  wit,  $1900,  and  upwards.  But  the  evidence  shows 
the  deed  was  not  fraudulent,  and  plaintiff  evidently  mode  this 
charge  in  an  experimental  way,  as  by  a  bill  of  discoveiy,  to  in* 
vestigate  whether  it  was  fraudulent  or  not,  expecting  to  show 
some  collusive  arrangement  between  defendant  Latson  and  de- 
fendants Winans  and  Hyer,  which  the  evidence  has  shown  him 
did  not  exist. 

Dewey  had  no  rights  as  against  Winans,  except  to  foreclose 
his  equity  of  redemj^tion,  nor  did  Dewey  aisk  in  his  bill  for  the 
equitable  relief  against  Winans,  which  the  Court  erroneously 
granted  him,  viz.,  the  payment  to  Dewey,  or  for  Dewey's  bene- 
fit, of  the  rents  received  by  Winans  while  in  possession  of  the 
premises. 

What  higher  right  had  Dewey  in  the  $1900  rents  received  by 

Winans,  llian  Winans  had?     Had  Dewey  obtained  a 

[613]    claim  thereto  by  ^attachment,  judgment,  or  otherwise? 

Even  conceding  that  Dewey  was  a  creditor  when  Winans 

received  this  money  for  rent,  was  not  Winans  a  creditor  also? 

Even,  if  the  conveyance  from  Latson  to  Winans  had  been 
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fraudulent  to  the  degree  that  Winans  was  compelled  to  refund 
the  rents  received  by  him,  how  could  Dewey  be  entitled  to 
those  rents  ? 

If  Dewey  could  not  daim  the  payment  to  him  of  the  rents  re- 
ceived by  Winans,  how  could  those  rents  be  deducted  from  the 
amount  of  Hyer's  judgment  ?  Hyer's  jud^ent  had  been  sus- 
tained by  the  Court,  and  the  property  (m  spite  of  Dewey's 
rights  therein),  declared  liable  for  the  payment  of  that  judg- 
ment. 

A  debtor  has  a  right  to  prefer  one  creditor  to  another;  and 
though  the  grantor  is  indebted  at  the  time  of  making  the  deed, 
and  judgments  are  on  the  eve  of  being  obtained  against  him,  in 
the  absence  of  express  fraud  in  fact,  in  which  the  vendee  par- 
ticipates, this  does  not  render  the  deed  inoperative.  {LUlle  v. 
Eddy,  14  Missouri,  160;  WiUiam8  and  Batile  v.  Jones,  2  Ala.  N. 
S.  314;  Waierimry  v.  SturterarU,  18  Wend.  353;  Beals  v.  ^in- 
ne^y  8  Johns.  446;  Kuykendall  v.  McDonald,  15  Missouri,  416; 
FhosnixY.  Day,  5  Johnson,  411;  WrigfU  v.  Brandis,  1  Carter, 
Ind.-336;  WUliofms  y.  Jones,  2  Alabama,  814.)  And  even  if  a 
debtor  is  insolvent,  when  he  transfers  his  property,  that  does 
not  make  the  conveyance  void.  (Thornton  v.  Lane,  11  Georgia, 
459;  Hickey  v.  Eyan,  15  Missouri,  62.) 

Ajid  the  debtor  may  make  a  valid  toinsf er  of  property  to  the 
creditor  sufficient  to  pay  him,  although  the  creditor  may  know 
that  one  object  of  the  debtor  was  to  avoid  payment  of  another 
debt.  {Renishom  v.  Fames,  31  Maine,  93;  Ford  v.  WUliams,  3 
B.  Monroe,  554,  and  557;  Warland  v.  Kimberlin,  6  B.  Monroe, 
609;  Brown  v.  Force,  7  B.  Monroe,  357.) 

A  deed,  even  if  fraudulent  as  to  creditors,  is  not  void,  but 
Toidable,  and  can  only  be  avoided  by  a  judgment  creditor  who 
has  taken  out  attachment  or  execution,  and  levied  on  the  prop- 
erty fraudulently  conveyed.  (Fox  v.  Willis,  1  Manning,  Jlich. 
321;  Otoen  v.  Dixon,  17  Connecticut,  498;  Swan  v.  Dent,  2 
Maryland  Ch.  Dec.  Ill;  Caswell  v.  Caswell,  28  Maine,  15  Shep. 
232;  WiUiford  v.  Cmner,  1  Dev.  879;  Murray  v.  -Bi^,15  John- 
son, 587,  588.) 

This  case  does  not  come  within  the  embracement  of  section 
20  of  the  statute  concerning  fraudulent  conveyances,  etc. ,  for 
that  only  makes  such  conveyances  void  as  against  the  person 
hindered,  delayed,  or  defrauded,  and  it  is  penectly  plain  from 
the  succeeding  points  and  authorities,  that  Dewey  was  not  de- 
layed, hindereid  or  defrauded,  by  tiie  conveyance  to  appellant. 

The  grantee  of  a  deed,  fraudulent  because  made  witix  intent 
to  defraud  creditors,  is  only  accountable  to  the  creditors  so  de- 
frauded for  the  rents  and  profits  received  by  such  fraudulent 
grantee,  from  the  time  when  the  rights  of  the  creditors  to  call 
him  to  any  account  accrued,  and  not  before.  (Jones  v. 
Bryant,  13  N.  H.  53;  Sands  v.  Codunse,  4  John-*son,  536;  [614] 
King  v.  WUcox,  11  Paige  Ch.  589;  Boyd  v.  Dunktp,  1 
Johns.  Ch.  478.) 

Bespondent  Dewey  was  a  mortgagee  of  the  premises,  and 
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could  oxily  assert  his  rights  against  the  properly  by  foxedosore* 
(Ouy  T.  Jde,  6  Cal.  104.) 

Boibinaon,  BwJtty  d  Botts^  for  Bespcmdent. 

When  the  case  was  tried  there  were  two  principal  issues;  the 
one  was  whether  Hyer  was.  entitled  to  have  his  Wingate  jndg- 
ment  satisfied  out  of  the  property.  The  plaintiff,  Dewey,  con* 
tending  that  he.  was  not,  and  .relying  principally  on  the  Statute 
of  Limitations,  as  applied  to  liens.  This  point  was  decided  in 
favor  of  Hyar  in  the  Court  below,  and  ako  in  the  Supreme 
Court. 

The  other  point  in  controrersy  waa.  aa  to  whether  the  deed  to 
Winans  was  bona  fide  or  fraudulent;  and  if  the  deed  to  Winans 
was  fraudulent,  what  was  to  be  done  with  the  rents  collected  by 
Hyer.  The  Court  below  found,  in  effect,  as  we  consider,  al- 
though the  word  fraud  or  fraudulently  is  not  used,  that  the 
deed  was  fraudulent;  that  it  was  void,  and  that  tiie  rents  col- 
lected byj  Hyer  (after  deducting  what  he  had  paid  for  repairs, 
removing  medianics'  lien,  etc.,)  should  go  to  lessen  the  amount  of 
Wingate's  judgment  held  by  him.  That  the  balance  of  the 
Wingate  judgment  should  be  paid  to  Hyer  out  of  the  rents 
collected  by  the  receiver  and  the  proceeds  of  the  sale  of  the 
property. 

The  other  branch  of  this  case  having  been  heretofore  settled 
by  this  Court,  we  will  endeavor  to  show  that  the  finding  as  to 
Winans'  deedand  the  application  of  the  rents  received  by  Hyer 
is  in  accordance  with  the  law  and  testimony,  and  must  be  sus- 
tained. 

To  show  that  the  deed  to  Winans  was  fraudulent,  we  rely  on 
the  following  facts: 

1.  The  deed  is  expressed  to  be  for  $15,500,  and  is  a  general 
warranty  deed,  lliere  is  not  a  word  said  about  its  bemg  the 
right  of  redemption;  There  is  no  exception  in  the  warranty  as 
to  mortgages.  It  is  not  pretended  that  any  consideration  was 
paid  for  this  property  except  professional  services,  which  are 
estimated  at  from  $2,500  to  $3,000.  The  sale  of  the  property 
does  not  lelieve  Liatson  of  any  of  his  debts.  Winans  and  Hyer 
do  not  undertake  to  pay  a  dollar.  If  the  properly  does  not  pay 
theliens^  Latson  is  still  liable.  Latson  is  in  embarrassed  cir- 
cumstances-^the  property  is  renting  for  $650  per  mondi — ^the 
interest  on  all  the  liens  and  incumlxnnces  is  from  $300  to  $350 
per  month.  He  voluntarily  deprives  himself  of  $300  or  $350  in* 
come  from  the  hocise  (equivalent  to  intei?e8t  on  from  $10,000  to 
$15,000  oidebt),  to  pay  his  attorneys  a  debt  of  from  $2,500  to 
$3,000,.  Not  only  thai,  but  he  makes  hiinself  liable  in  his  war- 
ranty to  these  same  attorneys  for  $15,500  more. 

(See  Twines'  case,  Ist  voL  of  Smith's  Leading  Cases,  as  to 
secret  trusts.) 

For  authority  as  to  the  weight  which  such  a  train  of 

[615]    circum-i'stances  should  have  against  positive  assertions 

by  parties  in  their  answer,  and  witnesses  who  are  charged 

644 


Oct.  1856.]  Dewet  v:  LATSOisr:  161$ 


^^•i^k 


to  be  parties  to  the  fraad,  I  refer  to  the  ease  of  Endera  A  Eynes 
V.  John  and  Joshua  Sioayne  (8  Dana  Bep.  pp.  103,  112.^  The 
language  of  the  eminent  jurist  who  pronounced  the  opinion  (C* 
J.  Bobertson),  is  so  appropriate  to  the  present  case,  wat  I  feel 
compelled  to  adopt  it«  He  says:  '*  Now  considering  the  general 
facts  grouped  in  the  opinion,  (foregoing  statement)  it  does  seem 
to  us  that  if  this  whole  transaction  between  these  parties  be 
permitted  to  defeat  creditors  altogether,  but  few  creditors  need 
ever  incur  the  trouble  and  expense  of  prosecuting  suits  in  chan- 
ceiy  for  vacating  colorable  conveyances. by  their  debtors,  unless 
the  latter  and  their  conveyees  will  do,  what  was  necver  done  in 
such  case8,'V(i^e  Chief  Justice  might  here  have  added,  never 
will  be  done),  "  that  is,  magnanimously  acknowledge  that  the 
conveyance  was  ostensible  only."  I  would  also  cite  Doss  et  al. 
V.  Ttjack  ei  aL  U  Howard,  2d8,  313;  Marnson.  t.  CampbeU^  S 
Dana,  263. 

But  then  the  Court  does  not  use  the  word  fraud  in  itsfinding.  1 
The  chancery  practice  is  universal  in  all  appellate  Courts,  io 
correct  the  decree,  if  wrong,  «nd  not  ta  send  it  back  for  a  new 
trial  unless  for  some  apecitd  and  urgent  reaaon^  See  the  prac- 
tice as  shown  in  the  following  cases:  2  Cal.  Bep.  285;  1.  Johns. 
Cases,  509;  1  J.  J.  Marsh.  547;  3  J.  J.  Marsh.  81;  2  A.  K< 
Marsh.  576;  4  Dana  451,.  Ky.  Bep. 

If  the  deed  to  Winans  was  void,  he^  Winans,  oould  have  no 
interest  in  the  rents,  they  must  go  to  Jjatson  or  his  creditors; 
the  Court  finds  the  r^xts  in  hands  of  Hyer,  a  judgment  cred* 
itor,  and  vexy  prox>erly  says  they  shall  extinguish,  pro  tanto, 
Hyer's  judgment.  All  that  Hyer  had  paid  to  creditors  of  Lat- 
son,  etc.,  was  allowed.  There  is  no  evidence  that  Hyer  ever 
paid  one  cent  to  Winans;  he  (Hyer)  says  in  his  answer,  he 
passed  it  to  JUie  credit  of  Winans,  but.  there  ia  no  proof  of  the 
fact. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.  Mr.  Justice  Bjeydssfeldt  and  Mr«  Justice  Tebbt  con- 
curred. 

On  an  examination  of  the  evidence  in  this  case,  I  am  satisfied 
that  the  Court  below  has  fallen  into  an  error  in  arriving  at  the 
conclusion  that  the  sale  by  Latson  to  Winana  is  void,  particu- 
larly as  that  conclusion  seems  to  be  predicated  on  the  supposed 
inadequacy  of  consideration,  and  the  fact  that  it  was.  made  in 
view  of  insolvency. 

Neither  of  these  conclusions  appear  to  be  warranted  by  the 
record.  As  to  the  inadequacy  of  the  price  paid,  it  is  shown  that 
it  is  about  equal  to  the  estimated  value  of  the  services  performed 
by  Winans  and  Hyer  for  Laison,  and  that,  as  a  matter  of  fact, 
the  equiiy  of  redemption,  so  conveyed,  was  worth  nothing  or 
sometning,  according  to  the  amount  that  the  property  might 
ultimately  sell  for.  As  to  the  contemplated  insolvency,  it  is  not 
established  hy  the  evidence. 

It  is  true  that  the  defendant,  Latson,  threatened,  in  the  event 
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of  a  certain  suit,  to  transfer  this  property,  but  the  threat  was 
made  against  another  party,  who  is  not  complaining. 
[616]  The  suit  was  never  brought,  *and  he  did  not  apply  for 
the  benefit  of  the  Insolvent  Act  until  a  year  afterwards. 

Granting  that  the  price  was  inadequate — how  was  Dewey  in- 
jured by  the  transaction?  Latson  certainly  had  the  right  to  es- 
timate his  propexy  as  low,  or  the  services  of  Winans  and  Hyer, 
as  high,  as  he  pleased.  He  was  the  owner  of  the  equity  of  re- 
demption in  the  land,  and  the  rents  of  the  premises,  until  fore- 
closure and  sale.  If  he  chose  to  part  with  these  for  an  imcertain 
period,  to  discharge  his  obligations  to  other  creditors,  how  could 
it  operate  a  fraud  on  Dewey,  whose  rights  were  secured  by  mort- 
gage and  might  be  enforced  by  foreclosure. 

If  Latson  had  authorized  Hyer  to  collect  the  rents,  and  apply 
them  to  the  payment  of  the  debt  to  himself  and  Winans,  would 
it  be  pretended  that  Dewey,  who  had  no  right  to  the  premises 
until  the  time  for  redemption  had  expired,  could  recover  them 
in  action  at  law?  How  has  he  been  injured  by  the  sale,  or  how 
has  his  condition  been  changed,  so  as  to  enable  him  to  set  uj) 
this  fraud,  if  any  existed  ?  It  is  said  that  the  conveyance  was 
coupled  with  a  secret  trust,  for  the  benefit  of  Latson.  This  fact 
is  not  fully  established  by  the  evidence;  but,  even  if  it  were 
shown,  a  parol  trust,  made  upon  the  execution  of  an  abso- 
lute deed,  would  be  void,  and  if  it  were  not  void,  and  Latson 
had  an  interest  as  against  Winans  in  the  property,  it  would  be 
difficult  to  see  how  it  could  prejudice  Dewey. 

As  between  the  parties,  the  deed  was  valid,  and  could  only  be 
avoided  because  it  had  the  effect  to  hinder  and  delay  creditors, 
which  it  could  not  possibly  have  done,  so  far  as  Dewey  was  con- 
cerned, as  his  rights  could  not  be  affected  thereby.  If  he  thought 
X>roper,  upon  the  representations  of  Hyer,  to  refrain  from  enfor- 
cing his  rights,  that  is  his  own  concern;  but  it  cannot  affect  the 
validity  of  a  deed  which  one  party  had  the  right  to  execute  and 
another  to  receive. 

As  we  understand  the  case,  Latson  was  indebted  to  Winans 
and  Hyer,  and,  instead  of  collecting  the  rents  of  his  property 
and  paying  them,  he  sells  them  the  property  itself.  He  was 
laboring  under  no  legal  disability,  and  might  have  parted  with 
it  for  any  price  he  pleased.  The  fact  that  he  was  not  in  solvent 
circumstances  did  not  hinder  him  from  making  a  bona  fide  sale 
of  it,  and  bo  one  but  a  creditor  hindered,  delayed  and  defrauded, 
has  any  right  to  complain.  Hyer  has  collected  the  rents  of  the 
premises,  as  the  agent  or  partner  of  Winans,  and  passed  them 
to  their  joint  account;  and  they  can  no  more  be  recovered  back 
than  if  x>aid  to  them  by  Latson  himself. 

Judgment  reversed  and  cause  remanded., 
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♦PEARIS  V.  COVrLLAUD  et  al.  [617] 

Spscifio  Pebfobmancb,  Kioht  or  Action  Lost. — ^Where  the  plaintiff  gave 
his  note,  payable  foar  months  after  date,  in  consideration  of  which  the 
defendants  execnted  a  contract  for  a  deed  of  land,  npon  payment  of  the 
note :  Held,  that  after  a  tender  of  the  deed,  and  demand  and  refusal 
to  pay  the  note  after  its  maturity,  the  plaintiff  had  forfeited  his  right  to 
insist  on  a  performance  of  the  contract. 

TxMANTs  IN  GouMON  MOT  BocND  BT  AciB  ov  Go-TENANT. — Tenants  in  com« 
mon  of  land  are  not  bound  by  the  acts  of  a  co-tenant  in  accepting  a  bal* 
ance  of  the  purchase-money  and  promising  a  deed,  after  the  right  thereto 
had  become  forfeited. 

IiZMiTATioN  OF  AcTioN. — ^It  sesms  that  the  lapse  of  over  four  years  from  the 
maturity  of  the  note,  before  action  commenced  for  a  specific  perform- 
ance, bars  the  action  by  limitation,  and  goes  far  to  make  out  an  aban- 
donment of  the  purchase  by  the  plaintiff. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Tuba. 

The  plaintiff  filed  his  bill,  September  22,  1855,  for  a  specific 
performance,  against  C.  Coyillaud  and  others,  on  a  contract  to 
convey  to  him  certain  lots  in  the  city  of  MarysYille.  The  con- 
tract sets  forth  the  payment  of  1325,  and  the  receipt  of  pl&intiff 's 
note  for  $325,  ''  payable  at  four  months'  date,''  and  is  dated 
February  18,  1850.  Since  the  execution  of  the  contract,  certain 
of  the  defendants  have  become  interested,  as  tenants  in  common, 
in  the  land  by  purchase  and  inheritance  without  notice  of  the 
existence  of  the  contract. 

The  evidence  shows  that  about  the  maturity  of  the  note,  viz., 
about  June  21,  1850,  Swezy,  one  of  the  defendants,  tendered  to 
plaintiff  a  deed  executed  in  compliance  with  the  contract  by  all 
the  parties  contracting  therefor,  and  demanded  payinent  of  the 
note,  which  was  refused,  which  tender,  demand,  and  refusal 
were  repeated  some  four  or  six  weeks  later;  that  some  time  in 
the  winter  next  ensuing,  the  plaintiff  declared  to  Swezy  that  he 
was  ''  broken  "  and  would  have  to  give  up  the  contract;  that  on 
August  16,  1853,  the  plaintiff  tendered  to  Bamirez,  one  of  the 
defendants,  the  amount  of  said  note  and  interest,  and  demanded 
a  deed  for  the  land,  and  that  Bamirez  refused  to  receive  the 
money  or  to  give  the  deed;  that  on  the  same  day  the  plaintiff 
made  the  same  tender  to  the  defendant  Covillaud,  who  received 
the  money  and  gave  a  receipt  therefor,  adding  these  words: 
*'  And  said  Pearis  is  therefore  entitled  to  the  deed  of  .the  above 
lots,  and  to  a  return  of  his  note." 

It  was  proved  that  Covillaud  and  the  parties  interested  in  the 
land  in  1850,  had  executed  the  original  contract  as  "  Covillaud 
&  Co.,"  a  co-partnership  then  existing;  but  that  said  partner- 
ship had  been  dissolved  in  1850,  or  early  in  1851,  and  due  notice 
given  thereof,  and  that  several  of  the  defendants  had  never 
been  members  thereof.  There  being  a  dispute  as  to  whether 
the  note  given  by  plaintiff  was  a  four  months'  **  sight"  or 
**  date,"  the  original  contract  of  defendants,  which  recites  the 
giving  of  the  note,  was,  by  consent,  submitted  to  this  Court. 
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The  Court  below  entered  a  decree  in  favor  of    the 
[618]    plaintiff  against  the  ^defendant  Covillaud,  and  dismiss- 
ing the  bill  as  to  the  other  defendants.    Plaintiff'  ap«^ 
pealed. 

C.  H.  Bryan  and  Clark  <t  Oass,  for  Appellant. 

There  are  two  points  in  the  defense  which  were  relied  on  hy 
{he  defendants  in  the  Court  below,  and  upon  which  Hie  jaclg^- 
ment  of  the  Court  was  founded. 

1.  That  the  length  of  time  which  elapsed  without  the  pay- 
ment of  the  balance  of  the  purchase-money  by  the  plain tafr^ 
authorized  the  inference  that  me  contract  bad  been  abandoned. 

2.  Want  of  notice  of  the  plaintiff's  prior  equity  at  the  tixne 
of  the  purchase  by  them. 

The  agreement,  or  receipt  of  the  defendants,  shows  that  tlie 
promissory  note  made  by  the  plaintiff,  and  described  therein , 
was  drawn  by  the  plaintiff  payable  at  four  months'  sight.  This 
is  alleged  in  the  bill  or  complaint,  and  not  denied  by  the  de- 
fendants. To  fix  a  time  for  the  payment  of  the  note  it  was 
necessary  that  the  defendants  should  haTe  presented  the  note  to 
the  pldintiff,  and  in  four  months  with  grace,  i^Fter  the  present- 
ment of  the  note  to  the  plaintiff,  the  same  would  become  due. 
'  (Story  on  Promissory  Notes;  Sec.  207.) 

The  neglect  of  the  plaintiff  to  pay  his  note  at  maturity,  or 
even  his  insolvency,  if  insolvent,  could  not  have  materially  prej- 
udiced the  defendants.  They  had  their  lien  upon  the  lots  sold, 
for  the  unpaid  purchase-money,  and  it  was  within  their  power 
to  have  rendered  the  time  as  short  as  they  chose,  by  a  prompt 
enforcement  of  their  lien.    (Chuldin  v.  Buckelew,  4  Cal.  B.  112.) 

But  we  contend  further,  that  whatever  laches  the  plaintiff  may 
have  been  guilty  of  in  this  respect,  was  waived  by  the  act  of  the 
defendants,  in  receiving  payment  of  said  note  on  the  16th  day 
of  August,  1853.  It  will,  no  doubt,  be  contended  by  the  de- 
fendants tiiat  the  act  of  Covillaud,  in  receiving  the  money, 
could  only  affect  himself,  and  would  not  be  binding  on  his  co- 
defendants.  If  the  interest  of  the  defendants  in  the  lots,  at  the 
time  of  the  payment  was  held  by  them  in  copartnership,  then 
we  hold  that  the  receipt  of  the  money  by  one  of  the  partners, 
was  the  receipt  of  it  by  all,  and  this  is  the  effect  of  the  rule  laid 
down  by  Cowen,  J.,  in  a  somewhat  similar  case,  in  5  Hill,  107 
(head  notes);  17  Johnson,  68. 

But  admitting  that  they  held  the  interest  in  said  lots  as  joint- 
tenants,  or  tenants  in  common,  still,  the  rule  as  to  them  would 
be  the  same;  for  the  receipt  of  the  money  by  one  joint-tenant 
would  be  the  receipt  of  it  by  all,  and  all  are  concluded  by  it. 
It  was  due  upon  the  joint-contract  of  all.  All  the  payees  therein 
had  a  joint  interest,  so  that  no  one  of  them  could  sue  alone  for 
his  proportion,  nor  was  the  plaintiff  reqtiired  to  apportion  it 
among  them.  Mr.  Parsons,  m  his  recent  work  on  contracts,  at 
page  22,  says:  ^'  A  release  of  a  debt  or  a  claim  of  damages  by 
one  of  many  who  hold  this  debt  or  claim  jointly,  is  a  full  disr 
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charge  of  it,  and  this  whether  they  hold  this  debt  or 
claim  in  their  own  right,  or  *Ba  executors  or  adnnnistra-    [619} 
tors/'    (See  also  Parsons  on  Contracts,  pp.  13,  14,  21 
and  22, 162;  Story  on  Contracts,  211;  Paige's  Ch.  B.  423.) 

But  admitting  that  the  plaintiff  could  have  been  affected  by 
the  dissolution  of  Ihe  alleged  copartnership,  was  it  not  neces- 
sary to  preyent  him  from  paying  the  money  to  Covillaud  to  have 
given  hrm  special  notice  of  the  dissolution,  iknd  to  have  named 
the  person  who  was  authorized  to  settle  the  outstanding  busi- 
ness of  the  company?  The  plaintiff  had  had  previous  dealings 
vdth  the  copartnership,  knew  that  they  had  possession  of  his 
note,  and  knew  not  but  that  either  of  those  who  claimed  the 
lots  were  entitled  to  receive  the  pnsohasetmoney.  (Story  on 
Partnership,  Sees.  161,  162.) 

Nor  will  a  want  of  punctilioiis  p^onnance  on  the  part  of  the 
plaintiff,  in  paying  the  monev  at  the  time  the  note  fell  due,  be 
permitted  to  prevent  a  specihc  performance  on  the  part  of  the 
defendants  wnen  they  fioled  originally  to  make  time  of  the  es- 
sence of  the  contract.  (11  HI.  666;  4  McLean,  252;  5  Cond. 
162;  2  Barbour,  37;  29  Me.  851;  6  Wheoton,  628;  1  CaL  119.) 

Chodwin  and  Wheder^  for  Bespondents. 

The  Court  was  con^  in  finding  that  the  note  was  payable 
four  months  after  date.  This  is  according  to  the  evidence.  As 
to  whether  the  word  is ''sight"  or  ''date,"  counsel  disagree; 
we  have,  therefore,  stipulated  to  make  the  original  a  part  of  the 
record,  for  an  inspection  of  the  same. 

"That  the  demand  for  payment  of  the  note  and  the  ten- 
der of  the  deed,  was  made  before  the  note  was  due;  and  the 
plaintiff  was  not  bound,  at  that  time,  to  receive  the  deed  and 
pay  his  note." 

This  point  reels,  for  its  truth  and  importance,  upon  the  one 
last  above  named.  For,  if  the  word  "  date"  is  in  the  original, 
instead  of  "  sight,"  then  this  point  is  untrue,  because  it  is 
proven  that  a  demand  was  made  on  the  plaintiff  June  21, 1850. 
This  was  the  last  day  of  grace.  The  note  waa  dated  February 
18,  1850,  due  four  months  after  date,  consequently  June  21, 
1850,  was  the  proper  day  to  make  the  demand;  besides,  it  was 
demanded  again  some  four  or  sax  weeks  afterwards,  and  the  deed 
tendered  and  payment  again  revised. . 

"  That  the  argument  that  the  length  of  time  which  elapsed 
without  payment  of  the  balance  of  the  purchase-money  demands 
the  inference  that  the  contract  has  bean  abandoned,  is  of  no 
force.  It  was  within  the  power  of  the  vendors,  or  their  assigns, 
to  have  rendered  the  time  as  short  as  they  chose  by  a  prompt 
enforcement  of  their  lien  for  the  purchase-money." 

The  language  above  is  taken  from  the  opinion  of  this  Court, 
rendered  in  4  Cal.  112;  and,  did  we  depend  upon  "inferences," 
drawn  from  the  appellant's  non-performance  of  his  part  of  the 
contract,  we  should  fear  that  we  had  failed  to  show  such  an  aban« 
donment  of  the  contract  as  this  Court  would  recognize. 
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But  we  do  not  depend  upon  inference  and  yague  con- 
[620]    elusions;  we  de-*pend  upon  the  absolute  proof  that  ap- 
pellant declared  his  own  insolvency,  and  that  '*  he  iprould 
give  up  the  contract." 

''  That  the  contract  between  the  plaintiff  and  C.  Covillaud  & 
Co.  was  a  joint  contract,  and  the  payment  of  the  balance  of  the 
purchase-money  to  C .  Covillaud  was  binding  on  all  the  former 
copartners  or  joint-tenants;  and  they  were  all  concluded  by  it." 

This  may  be  perfectly  good  law,  but  the  facts  in  this  case 
render  its  application  a  legal  impossibility. 

Our  pointe  are  the  foUowing: 

This  action  is  barred  by  the  Statute  of  Limitations,  more  than 
f otir  years  having  elapsed  after  the  cause  of  action  accrued,  and 
before  the  commencement  of  this  suit;  and,  the  same  having 
been  pleaded  in  the  answer,  must  operate  as  a  complete  ana 
final  bar  to  this  action. 

The  fact  is  undeniable,  that  more  than  four  years  elapsed 
after  the  cause  of  action  matured,  and  before  the  commence- 
ment of  this  suit.     How,  then,  can  the  defendants,  Ramirez, 
Sampson  and  Sampson,  be  held  liable  in  this  action?    The  a,p^ 
pellant  answers,  **  by  the  act  of  C.  Covillaud  in  receiving  the 
money,  August  16, 1853."    But  we  insist  that  the  act  of  C.  Covil- 
laud, done  in  his  own  name,  and  without  authority  from  the  other 
defendants,  and  against  their  express  wishes,  cannot  revive  this 
contract  as  against  them,  so  as  to  take  the  case  out  of  the  stat- 
ute.   The  3l6t  Section  of  the  Statute  of  Limitations  settles  the 
point.    It  is  this:  ''  No  acknowledgment  or  promise  shall  be 
BufScient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  this  statute,  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby." 

But  considering  this  point  independently  of  the  statute,  the 
authorities  clearly  establish  this  doctrine:  That  one  of  several 
joint  obligors  cannot,  without  due  authority,  continue  or  revive 
a  cause  of  action  as  against  his  co-obligors;  no  agency,  in  such 
cases,  being  presumed,  as  in  the  case  of  partnerships.  {Dunham 
V.  Dodge,  10  Barbour's  Sup.  Court  Rep.  666;  Lewis  v.  Wood'- 
worth,  2  Comstock,  512;  Willis  v.  Oreen,  5  Hill,  232.) 

The  defendants  acted  promptly,  and  up  to  the  letter  and 
spirit  of  the  contract.  The  plaintiff  not  only  failed  to  pay  the 
note  at  maturity  and  accept  the  deed,  but  he  positively  refused, 
not  only  once,  but  he  refused  a  second  time,  and,  subsequently, 
proclaimed  his  own  insolvency  and  announced  his  abandonment 
of  the  contract. 

The  rule  in  equity  is  this:  Where  either  party  has  acted  punc- 
tually and  in  good  faith  up  to  the  letter  and  spirit  of  the  con- 
tract, and  the  adverse  party  has  refused  to  comply,  the  party 
thus  complying  is  discharged  from  the  contract  as  against  the 
party  in  default.  (Lloyd  v.  Colletl,  4  Brown's  Chancery  Rep. 
469;  Drew  v.  Duncan,  11  Howard's  Practice  Rep.  279;  Benedict 
V.  Lynch,  IJohnson  Chan.  370.) 
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The  common  error  into  which  the  bar  have  fallen,  that  time  is 
not  of  the  essence  of  the  contract,  grew,  in  a  great  measure,  out 
of  a  mis-reported  opinion  of  Lord  Habdwicke.  And  this  error 
is  detected  and  ez|>osed,  and  a  new  rule  laid  down  in  the 
note  to  the  above-cited  case  of  *IAoyd  v.  CoUeU.  See,  also,  [621] 
Spurrier  v.  Hancock,  4  Ves.  667;  Harrington  v.  Wheeler , 
4  Yes.  686,  and  note;  2  Stor.  Eq.  Jur.  Sec.  776  and  note. 

It  is  well  sd^ed  in  equity,  that  "  a  party  cannot  be  permitted 
to  lie  by  and  speculate  on  the  rise  of  the  estate."  (1  John.  Gh. 
378;  Mei^  v.  Deachamps,  13  Yes.  228.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.  Mr.  Justice  Heidenfeldt  and  Mr.  Justice  Tebby  con- 
curred. 

This  was  an  action  in  the  Court  below,  to  enforce  a  specific 
performance  of  a  contract  for  the  sale  of  lands.  The  record 
contains  some  eight  assignments  of  error,  all  of  which  will  not 
require  examination. 

From  a  personal  inspection  of  the  original,  we  are  satisfied 
that  the  note  executed  by  defendants  was  payable  four  months 
after  date,  and  not  after  sight.  From  this  it  would  follow  that 
after  the  tender  of  the  deed,  and  the  demand  and  refusal  of 
payment  by  the  plaintiff,  he  had  forfeited  his  right  to  insist  ou 
a  performance  of  the  contract. 

From  what  appears  in  the  record,  the  defendants  were  tenants 
in  common,  and  not  partners,  and,  therefore,  not  bound  bv  the 
act  of  Covillaud  in  accepting  the  balance  of  the  purchase- 
money.  (See  10  Barbour,  S.  C.  Bep.  566;  2  Comstock,  512;  5 
Hill,  232.)  So  far  as  Co^nllaud  was  concerned,  he  might  bind 
his  own  interest  in  the  land,  and  if  the  defendants  had  been 
partners,  they  would  have  been  equally  bound  by  the  rule  that 
one  partner  is  the  agent  for  the  whole  firm,  and  may,  in  such 
capacity,  bind  them  by  his  acts;  but  in  the  case  of  hinds  or  a 
chattel  held  by  several  as  co-tenants,  the  rule  is  different. 

In  addition  to  this,  we  think  the  cause  of  action  is  barred  by 
the  Statute  of  Limitations,  and  that  the  facts  of  the  case  go  far 
to  make  out  an  abandonment  of  the  purchase  by  the  plaintiff.    . 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
other  points  of  the  case. 

Judgment  afiBrmed. 


GMMES'  ESTATE  v.  NOBBIS. 

Pbobate  Act,  not  Betboactiye.  —  The  -will  of  a  testator,  dying  before  the 
organization  of  the  State  goyemment,  did  not  require  to  be  probated 
nnder  the  then  existing  laws. 

1  Wills,  Statutb  ov.— Oar  Statute  of  Wills  not  only  fails  to  require  the 
probate  of    wills   executed  before  its  passage,  but  it  must,  from  its 

1.  ApproTed.  TVvif  y.  PitcA«r,  10  Cal.  477;  Ingoldiby  y.  Juan,  12  Cal.  679;  Downer  t. 
Smith,  24  Cal  123;  People  v.  SenUr,  28  Oal.  603:  Coppinger  t.  Kice,  83  Cal.  422;  liyder  t. 
Cohn,  37  <:al.  »9;  Adame  y.  Norris,  23  How.  363;  PcUy  y.  Sinith,  Cal.  Sup.  Ct.  July  T.  1872 
(not  reported) ;  Hardy  y.  Bardm,  1  Saw.  199. 
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terms,  be  conduded  that  the  liegisUtme  AetnaUy- intended  to  eacelnde 
8uoh  wills  from  the  operation  of  the  statute  altogether,  leaving  tlieir 
Talidit}^  to  depend  upon  the  laws  under  which  they  were  made<  and  not 
disturbing  rights  which  had  grown  up  under  the  former  system. 

Idxm  . — EzscuTioN  or. — A  will  only  becomes  exaoated  upon  therdeath  of  tlie 
testator,  and,  therefore,  this  construction  does  not  affect  wills  made 
before  the  passage  of  the  atatate,  where  the  testator  did  not  die  till  after 
its  passage. 

P^BATE  CocsT,  JxntisDionoN.^'The  Probate  Court  is  an  inferior  Conri, 
and,  therefore,  cannot  take  jurisdiction  or  administer  'remedies  other 
than  those  given  in,  and  in  the  manner  presoiibed  by,  .the  statute. 

i^PEAL  from  the  Probate  Court  of  Sau  Francisco  County. 

[622]  *Tlus  appeal  is  prosecuted  from  an  order  of  the  Probate 
Court  of  San  Francisco,,  revoking  the  probate  of  a  will. 
Eliab  Grimes,  a  naturalized  citizen  of  Mexico,  died  in  Yerba 
Buena,  on  the  7th  of  November,  1848.  On  the  28d  of  August, 
1851,  Hiram  Grimes,  his  nephew,  presented  to  the  County 
Court  of  San  Francisco  certain  documents,  purporting  to  be  the 
will  of  the  deceased,  and  two  codicils  thereto,  which  were  ad- 
mitted to  probate  on  the  12th  of  Septeinber,  1851. 

In  1852,  the  heirs  of  Eliab  Grrim^s  came  in  and  applied  to 
have  the  order  of  the  12th  of  September,  1861,  vacated,  on 
various  grounds,  set  forth  in  their  petition. 

The  application  was  opposed  by  Samuel  Korris,  the  grantee 
of  Hiram  Grimes,  the  devisee  in  the  will.  The  Court  below 
entered  a  final  order  revoking  the  probate  of  the  will  and  the 
letters  testamentaiy,  and  setting  aside. the  will  as  fraudulent., 
Norris  appealed. 

Baldwin  db  Eaggin,  for  Appellant. 

The  Probate  Courfc  of  San  Francisco  had  no  jurisdiction  of 
the  will  and  codicil,  made  and  taking,  effect  previous  to  the  pas- 
sage of  the  Act  of  1850,  and  ^e  adoption  of  the  (/onstitutionl 

We  presume  it  will  be  conceded  mat  the  Probate  Court  is  a 
Court  of  limited  jurisdiction,  having  only  saoh  powers  as  are 
specially  given,  to  be  exercised  in  the  modes  prescribed.  The 
statutes  give  them  all  the  substantiTe  powers  they  have;  andj 
'tmless  these  give  them  jurisdiction  of  a  will  made  under  an  en^ 
tirely  different  system,  th^  have  none.  The  statutes  not  only 
have  not  given  any  such  power,  but  every  {nrovision  evidently 
looks  to,  and  provides  for,  oidy  vriUs  made  after  the.  passage  of 
the  Act.  The  only  statutes  bejEuing  upon  the  subject  of  vnlls 
are  to  be  found  in  the  Comp.  L.  pp.  140-2,  and  337-81.  Every 
clause  of  these  Acts  soevidently  refers  to  wills,-  executed  after 
their  passage,  that  we  need  do  no  more  than  call  attention  to 
them. 

Nor  is  this  a  mere  casus  omissus  in  the  Legislature.  It  re* 
cognized  the  rule  that  the  laws  of  the  former  system  were  in 
force,  and  provided  for  the  settlement  of  all  matters  happening 
under  it.  It  was  not  thought  necessary,  nor  would  it  perhaps 
have  been  just  or  politic  to  have  subjected  wills,  which  had  been 
made,  and  had  their  effect  under  an  entirely  different  systen:^,, 
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to  new  rules  and  tests,  and  litigation.  There  was  no  reason  or 
sense  in  it.  The  will  was  either  good  under  the  old  system,  or 
bad;  if  good  ior  its  purposes,  it  needed  no >  further  probate;  if 
not  good,  it  would  not  be  affected  by  any  other  or  furtiier  pro- 
ceedings. 

But  if  the  Legislature  had  intended  to  bring  these  instru* 
ments  within  the  power  of  the  Probate  Courts,  it  would  have 
adopted  appropriate  rules.  The  fact  that  it  provided  in  the  re* 
cording  Acts,  for  the  recordation  of  deeds  made  before  the  pas- 
sage of  the  Act,  shows  that,  if  its  intention  had  been  to  require 
the  probate  of  wills  made  before  ihe  passage,  some  express  pro- 
vision to  that  effect  would  also  have  been  made. 

This  will  stood  on  the  same  footing  as  a  deed  of  con* 
veyance;  it  had  ^the  effect  of  one ;  rights  had  vested  [623] 
under  it  as  under  a  deed,  and  it  was  no  more  in  the 
power  of  the  Court  of  Probate  to  divest  these  rights,  by  declar- 
ing the  vnll  invalid,  than  it  would  have  been  in  its  power  to  de- 
clare a  deed  ol  bargain  and  sale  invalidi  {Castro  ei  al.  v.  Castro, 
April,  1856.) 

Tliis  being  so,  it  is  not  seen  bow,  by  a  proceeding  in  the  Pro- 
bate Court,  this  vested  interest  could  be  divested,  or,  if  the  will 
were  void,  how  validity  could  be  imparted  to  it,  by  the  action  of 
this  Court  of  limited  and  inferior  jurisdiction.  {FanatLd  v.  Jones, 
1  Cal.  R.  488;  Clarke  v.  Perry,  Jan.  T.  1866.) 

The  true  rule  is,  that  statutes;  whether  affecting  rights  or 
remedies,  either  in  civil  or  criminal  cases,  shall  never  be  con- 
strued to  operate  upon  rights,  subjects  or  liabilities,  in  existence 
at  the  time  of  their  passage,  but  only  as  to  future  cases  or  sub- 
jects, unless  the  law  expressly  so  declares. 

This  principle  has  been  established  from  the  earliest  times, 
and  has  been  consistently  pursued  ever  since.  It  has  become  a 
maxim.  Nova  constUutio  fuiuris  /ormam  imponere  debet  non 
preterms.  For  a  full  and  able  exposition  of  this  maxim  see 
''Broom's  Legal  Maxims,^'  marginal  p.  28.  This  author  says, 
such  decisions  as  extend  remedial  stiatutes,  even  to  inchoate 
transactions,  have  turned  upon  the  words  of  the  Act  compelling 
the  Courts  to  give  them  such  construction,  and  cites  SUchcoch  v. 
Way  (6  Adol  &  Ellis,  p.  249,  Am.  Ed.  Eng.  Com.  Law  Reports); 
9  Bacon's  Abridg.  220;  2  Inst.  292. 

Blackstone  lays  it  down  as  a  fixed  principle,  that  all  laws  are 
to  operate  infuturo,  and  not  retrospectively.  (1  Com.  46.)  The 
principle,  says  he,  is  as  applicable  to  civil  as  to  criininal  pro- 
ceedings. (4  Burr.  2,460;  2  Shower,  17;  2  Mod,  310;  1  Ventt. 
830;  Ogden  v.  Blackledge,  2  Cranch,  272;  WUkermn  v.  Myer,  2 
Lord  Raymond,  1,352;  see  also  Colder  y.  BaU,  8  Dallas,  886;  7 
Johns.  500,  Dash  v.  Van  Cleek;  PHnoe  v.  United  States,  2  Gallis, 
204;  1  La.  R.  352;  Thames  Man/.  Co.  v.  Lathrop,  7  Conn.  650;  2 
Dwarr.  on  Statutes,  680-1.) 

Statutes  can  never  be  applied  retrospectively  by  mere  con- 
struction. {Jarvis  v.  Jarvis,  3  Edw.  R.  462;  Whitman  v.  Hap- 
good,  10  Mass.  437;  Med/ord  v.  Leonard,  16  Mass.  215;  9  Bacon 
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Abridg.  222;  see  also,  Oilman  v.  Shoster^a  Executors,  2  Mod.  310; 
Coach  V.  Jeffrves,  4  Burrows,  2,460;  ChurchiU  v.  Crease,  2  Moore 
&  Payne,  415;  6  Bingham,  177;  IJsrryton  v.  Hat/man,  3  Mooib  & 
Payne,  137;  6  Bing.  489;  Bedford  v.  Shilling,  4  Serg.  &  R.  401; 
Duffield  V,  Smith,  3  Id.  590,  598;  0^)ome  v.  JBagw,  1  Bay,  179; 
see  Butler  v.  Palmer,  1  Hill,  225;  Qiuickenbushy,  Danks,  1  Denio, 
128;  Bastings  v.  ZaTte,  3  Shepley,  134;  Oerard  y,  Bouan,  2  Scam- 
rnon,  499,  ChsseUy.  Bowe,  1  Scammond;  Hooker  v.  Hooker ^  10  S. 
&  M.  599;  J^rtioe  v.  Schuyler,  4  Gil.  221.) 

Indeed,  it  might  be  aigued  that  the  Legislature  had  no  con* 

stitutional  power  to  take  from  this  will,  already  proven  under 

the  old  system,  and  having  the  full  force  of  a  contract, 

[624]    vesting  an  estate,  its  effect  as  evi-*dence,  by  requiring;' 

proof,  by  way  of  probate,  before  it  could  be  used  as  such 

evidence. 

It  is  a  right  which  is  secured  by  the  Constitution,  which  pro-' 
tects  the  evidence  of  a  contract,  as  perfectly  as  it  does  the  con-> 
tract  itself.    (3  Story  on  Cont.  Sees.  1,579,  1,393;  1  Scammon, 
335;  Fletcher  v.  Peck,  2  Peter's  Cond.  R.  311,  et  seq.;  Van  Bensse- 
laer  v.  Livingston,  12  Wend.  491.^ 

And  so  it  has  been  held,  that,  independently  of  constitutional 
provisions,  every  party  to  a  contract  has  a  vested  ri^ht  in  the 
evidence  of  it.  And,  accordingly.  Acts  requiring  particular  evi« 
dence  to  sustain  certain  contracts,  have  never  been  construed  so 
as  to  defeat  contracts  made  before  the  passage  of  the  statute, 
and  proved  according  to  the  law  as  it  existed  at  the  time  they 
were  entered  into.  (Bacon's  Abridg.  title  Statute,  letter  C;  11 
Wend.  490;  WiUiams  v.  Pritchard,  4  T.  B.  2;  10  Mass.  437.) 

Howard  db  Ooold,  for  Respondents. 

The  Probate  Court  certainly  had  jurisdiction  in  the  premises.j 
No  law  restricts  it  to  wills  made  since  1850. 

Any  Calif omian  who,  having  made  his  will  prior  to  1850,  sub-' 
sequenUy  dies,  is  cut  off  from  the  power  of  disposing  of  his 
property  by  the  theory  of  the  other  side. 

If  the  Probate  Coiuli  cannot  enforce  the  will,  it  is  virtually 
null.  The  thing  is  not  a  will  until  declared  so  by  the  proper 
authority.  That  foreign  wills  must  conform  to  our  laws  mokes 
no  difference.  The  laws  of  Mexico  in  force  in  Calfomia  when 
we  acquired  it  are  not,  in  legal  contemplation,  foreign  laws,  nor 
are  wills  ihen  made,  foreign  wills.  If  a  will  were  ^ood  by  Mex- 
ican law,  it  is  entitled  to  probate  now,  even  if  it  contotvene 
eYerv  provision  of  our  statutes,  for  all  rights  acquired  before  the 
cession,  if  they  can  be,  must  be  upheld  and  protected. 

In  Panaud  v.  Jones,  in  the  Peralta  case,  and  in  the  Castro 
case,  this  Court  rendered  final  judgment  on  appeal  from  Pro- 
bate Courts,  a  circumstance  which  should  have  admonished  the 
appellant  not  to  make  this  point,  even  if  there  ever  was  any- 
thing in  it. 

Mr.  Chief  Justice  Mursat,  after  stating  the  facts,  delivered 
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the  opinion  of  the  Court.    Mr.  Justice  Heydenteldt  and  Mr. 
Justice  Teebt  concurred. 

It  will  be  unnecessaiy,  for  the  purposes  of  this  decision^  to 
pass  upon  many  of  the  arguments  so  ably  adduced  by  the  re- 
spondents, in  favor  of  the  judgment  below,  as  we  are  satisfied 
tnat  the  case  must  go  off  on  a  preliminary  point  of  jurisdiction, 
leaving  the  parties  to  their  remedy  at  law  or  in  equity,  as  the 
case  may  be,  on  its  final  merits. 

It  will  be  observed  that  the  will  became  executed  by  the  death 
of  the  testator,  in  1848,  prior  to  the  passage  of  the  Statute  of 
Wills,  or  the  adoption  of  the  State  Constitution.  Not  only  does 
the  statute  fail  to  require  wills,  executed  before  its  passage,  to 
be  probated,  but,  on  examination  of  the  different  sections 
of  it,  we  are  forced  to  the  conclusion  that  *this  was  not  a  [625 1 
casus  omissus,  and  that  the  Legislature  actually  intended 
to  exclude  them  from  the  operation  of  the  statute  altogether,  leav- 
ing their  validity  to  rest  upon  the  laws  under  whicJ^  they  were 
made. 

When  we  reflect  that  the  laws  of  California  did  not  require  a 
will  to  be  probated,  and  that  numerous  rights  had  grown  up 
under  this  system,  it  cannot  be  supposed,  in  the  absence  of 
some  provisions  to  that  effect,  that  the  Legislature  intended  to 
unsettle  these  rights  or  open  tliem  afresh. 

It  is  said  that  if  a  resident  of  California  had  made  a  will  prior 
to  1850,  and  died  subsequent  to  that  time,  he  would  be  deprived 
of  his  right  to  dispose  of  his  property  by  devise,  imder  this  con- 
struction. The  answer  to  this  is,  that  the  will  is  not  exe- 
cuted, or  does  not  take  effect,  until  the  death  of  the  testator, 
and  Uiis  same  answer  will  apply  with  equal  force  to  several  of 
the  respondents'  arguments.  The  Probate  Court  is  an  inferior 
Court,  and  therefore  cannot  take  jurisdiction  or  administer 
remedies,  other  than  those  given,  and  in  the  manner  provided 
by  the  statute. 

The  law  in  this  case  contains  no  words  which  would  justify 
us  in  giving  it  a  retrospect  beyond  its  passage,  and  it  is  well 
settled  that,  in  the  absence  of  express  words  to  that  effect,  a 
law  can  only  operate  upon  future,  and  not  upon  passed  trans- 
actions. If  the  Legislature  had  intended  that  these  instruments 
should  be  probated,  it  would  doubtless  have  adopted  some  rules 
upon  the  subject,  as  it  did  in  the  case  of  deeds  and  conveyances 
made  before  the  passage  of  the  Eecording  Act.  It  was  doubt- 
less deemed  unwise  to  subject  them  to  a  new  test  or  scrutiny, 
and 'they  were  left  to  stand  or  fall,  according  to  their  validity. 
In  fact,  by  the  decision  of  this  Court,  in  the  case  of  Castro  v. 
Castro  {ante  158),  it  was  determined  that  a  will  rested  upon  the 
same  basis  as  a  conveyance,  and  operated  as  a  deed,  unless  in 
ease  of  some  express  statute  requiring  it  to  be  probated,  and 
that  such  a  proceeding  as  the  probate  of  a  will  was  unknown  in 
California. 

From  the  foregoing,  it  results  that  the  Probate  Court  had  no 
jurisdiction;  that  its  judgment  is  a  nullity  and  must  be  reversed. 
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CAEY  V.  TICE. 

iHoxESXBiD,  AoTUAL  Besxdkxcx  NxoDBBflABT.— Where  a  mazried  man,  whose 
wife  had  never  reidded  in  this  State,  purchased  a  lot  of  land  and  resided 
upon  it,,  which  he  then  mortgaged,  his  wife  not  joining  therein,  and  sub- 
sequently his  wife  came  to  this  State  and  resided  with  him  on  the  mort- 
gaged premises:  Held,  that  the  charactw  of  homestead  was  never  im- 
pressed upon  the  premises  until  the  actual  residence  of  the  family 
thereon,  and  therefore  the  homestead  exemption  oannot  he  sustainea 
against  the  mortgage. 

Idsm. — CoNSTiTUTiONAi*  Psotxohok  ot. — The  Constitution  is  inoperative  in 
itself,  and  looks  to  legislation  to  determine  how  far  and  in  what  manner 
the  homestead  should  he  protected  from  forced  sale. 

Appeal  from  the  District  Court  of  tbe  Twelfth  Judicial  District. 

Caiy,  the  respondent,  was  the  owner  and  holder  of  c 
[626]  mortg^e  on  '^'certain  real  estate  in  the  city  of  San  Fran- 
cisco, embracing  several  lots,  executed  by  Tice  alone, 
without  his  wife,  which  was  sought  to  be  foreclosed,  when,  by 
leave  of  Court,  Tice  and  wife  intervened  for  a  homestead  in  a 
part  of  the  mortgaged  premises.  The  decision  of  the  Court  be- 
low was  against  the  claimants  of  the  homestead,  and  they  ap- 
X)eal  to  this  Court  to  reverse  the  judgment. 

The  facts  are  agreed  upon  by  counsel,  and  the  question  in- 
volved is  purely  a  question  of  law.     The  facts  are  as  follows: 

Tice  was  a  married  man  when  he  came  to  California,  in  1849, 
where  he  has  resided  ever  since.  He  left  his  wife  in  New  YorV. 
On  the  24th  of  August,  1854,  he  executed  the  mortgage  set  forth 
in  the  complaint,  to  secure  the  sum  of  $20,000  to  the  plaintiff. 
He  had  made  arrangements  to  have  his  wife  come  to  California 
the  preceding  June,  at  which  time  she  was  ready  and  waiting  to 
come,  staying  temporarily  at  her  brother's,  in  Feekskill,  and 
had  been  waiting  and  expecting  to  come  for  several  months  pre- 
viously, but  owing  to  accidents  unnecessary  to  mention,  was 
prevented  from  coming,  and  did  not  arrive  here  until  Januaiy, 
after  the  mortgage  was  executed. 

Tice  purchased  the  mortgaged  premises  in  1851,  and  entered 
upon  them  at  that  time,  and  occupied  the  s^me  as  his  home  un- 
til his  wife  arrived,  and  after  her  arrival,  imtil  thitr  action  was 
brought.  Said  premises  comprised  all  the  real  estate  Tice 
owned  or  possessed  in  this  State. 

The  cause  was  tried  by  the  judge,  without  a  jury,  and  de- 
cided against  the  homestead  claim,  on  the  ground  that  the  wife 
was  not  actually  living  in  this  State  when  the  mortgage  was  exe- 
cuted by  the  husband. 

Tice  and  his  wife  appealed. 

Baldwin  and  Boumian,  for  Appellants. 

I.  The  premises  in  question  are  homestead  premises,  dedi- 
cated, occupied,  and  used  as  such,  and  were  so  occupied  and 

1.  Approved  Rtxy,  McHenry,  7  Gsl.  91;  Benediat  t.  Bunnai,  7  Oal.  946;  OambeUe  t,  Brodt^ 
41  Csl.  88;  MdU  y.  Stoilip,  16  Iows»  iSa.    Bee  Benton  t.  4ttten»  17  Old.  168;  see  anU  2M. 
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used  wben  the  mortgage  was  executed.  The  sale  sought  by 
this  action  is  a  forced  sale.  According  to  our  law,  there  can  be 
no  sale  of  mortgaged  premises  except  by  decree  of  foreclosure' 
and  order  of  sale.  A  forced  sale  is  one  which  is  made  under  the 
process  of  the  Court,  and  in  the  mode  prescribed  by  law.  The 
Constitution  (Art.  XI,  Sec.  16,)  imposed  on  the  Legislature  the 
duty  of  protecting  by  law,  from  forced  sale,  the  homestead  of 
all  heads  of  families.  The  Homestead  Act  of  April,  1851,  is 
an  attempt  to  execute  this  provision  of  the  Constitution,  and  in 
the' first  beetion  limits  the  ifidue  of  the  homestead  to  $5,000,  and 
declares  the  homestead  to  that  extent,  **  to  be  selected  by  the 
owner  thereof,  shall  not  be  subject  to  forced  sale  on  execution, 
or  any  other  final  process  from  a  Court,  for  any  debt  or  liability 
contracted  or  incurred,  after  thirty  days  from  the  passage  of 
this  Act."  So  far,  the  intention  of  the  framers  of  the  Constitu- 
tion is  carried  out.  But,  in  the  second  section  of  the  Act,  the 
Legislature  lost  sight  of  the  Constitution,  and,  assimiing  the 
homestead  as  a  proper  subject  of  mortg^e,  provided  the  mode 
of  execution.  The  two  hundred  and  sixtieth  vsectipn  of 
the  Practice  Act  ^dediures  '*  a  mortgage  of  real  property  [627] 
shall  not  be  deemed  a  conTeyahce,  whatever  its  tenns,  so 
as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  a  foreclosure  and  sale."  The  Practice 
Act  is  older  than  the  Homestead  Law. 

The  exemption,  therefore,  in  the  second  section,  in  favor  of 
alienation,  by  way  of  mortgage,  is  wholly  ineffectual,  because  a 
mortgage  is  a  mere  security,  an  incident  of  a  debt,  and  to  be  of 
any  value,  must  be  disposed  of  by  a  forced  sale^  procured  by 
legal  proceedings,  and  consummated  under  a  decree  of  Court  by 
the  omcers  of  the  law.  And  this  is  inhibited  by  the  Constitution. 
{Sampson  db  Keene  v.  Williamson,  6  Texas  B.  102.) 

The  object  the  Convention  framing  our  Constitution  had  in 
view  WHS  to  secure  to  all  heads  of  families  the  homestead  prop- 
erty as  an  immunity  to  the  family,  and  which  should  never,  by 
the  act  or  permission  of  the  head,  be  sold  by  process  of  law. 
But  this  beneficent  intention  is  wholly  defeated,  if  the  head  of 
a  family  can  mortgage  it  for  the  purpose  of  business  or  specula- 
tion, by  which  the  homestead  property  may  become  frittered 
away  and  wholly  lost  to  the  family. 

The  facts  agreed  upon  show  that  the  mortgaged  premises  em- 
braced all  the  real  estate  Tice  owned  in  the  State;  that  he  ac- 
quired the  property  in  1861,  and  immediately  went  on  it  to  re- 
side; that  he  lived  on  the  premises,  as  his  home,  ever  since,  and 
of  course  must  have  lived  there  when  this  mortgage  was  executed 
in  1864.  It  therefore  can  make  no  difference  how  or  bv  whom 
the  mortgage  was  executed;  it  was  a  mere  nullity,  so  far  as  it 
embraced  the  homestead,  and  is  only  good  for  the  excess  over 
$6,000. 

This  Court  has  frequently  held  that  residence  by  the  family 
is  presumptive  evidence  of  an  appropriation  of  the  premises  as 
a  homestead,  and  is  notice  of  the  homestead  right  to  all  the 
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world.     (Morse  v.   McCariy,  July  T,  1856,  p.  155;  Molden   v. 
Finney,  Id.  144;  Beynolda  v.  Pixley,  April  T.  1856.) 

n.  The  wife,  in  contemplation  of  law,  was  a  resident  of  this 
State  when  the  plaintifiTs  mortgage  was  executed.  The  husband 
was  here;  had  lived  here  neany  four  years  before;  was  doing 
business  here;  had  selected  his  domidl,  and  had  sent  for  his 
wife,  who  had  made  every  arrangement  to  come,  and  intended 
to  come,  months  before. 

Every  person  must  have  a  domieil  somewhere;  and  he  can 
only  have  one  domieil  at  one  and  the  same  time.    He  retains 
the  existing  domieil  until  a  new  one  is  acquired.     So,  by  the 
acquisition  of  another,  tiie  former  domieil  is  relinquished.     (Ab- 
ingUm  v.  Norlh  Bridgewaier,  23  Pick.  172;  1  Met.  242;  3  Id.  199; 
4  Barb.  Sup.  Ct.  B.  518.)    Tice  had  acquired  his  domidl  in  this 
State.    He>  lived  on  the  premises.    His  wife  was  temporarily 
staying  at  her  brother's,  in  the  daily  expectation  of  starting  to 
this  State  to  join  her  husband.    On  her  arrival  she  went  X)n  the 
premises,  and  resided  there  with  her  husband.    The  domieil  of 
the  husband  is  the  domieil  of  the  wife,  when  the  parties  are  not 
living  in  separation.    The  residence  of  the  wife  follows  that  of 
the  husband.     So  held  by  this  Court  in  Kiiahaw  v.  Kashaw 
[628]    3  Gal.  B.  312.      So  held  *by  the  Supreme  Court  of  Mass. 
in  Oreen  v.  Oreen,  19  Pick,  411 ,  414,  415. 

The  words  residence  and  domieil  mean  tiie  same  thing.  (^^6- 
ington  v.  North  Bridgewater,  23  Pick.  170;  Moore  v.  Wilhins,  X. 
N.  H.  452;  ffylion  v.  Broum,  1  Wash.  C.  C.  299,  314;  3  Id.  555; 
Lamb  v.  Smyth,  15  Meeson  &  Welsby,  433;  Crawford  v.  Wilson, 
4  Barb.  Sup.  B.  585,  522;  Isham  v.  Gibbons,  1  Bradford's  Sur. 
B.  70,  84.  See  also,  opinion  of  Moss,  Judge,  1  Am.  L.  Cases, 
703;  5  Met.  587;  19  Wend.  11;  1  Met.  245.) 

Duer  and  Lake,  for  Bespondents. 

The  appellant  contends  that  the  mortgaged  premises  cannot 
be  sold  on  foreclosure,  for  the  reason  that,  constituting  the  home- 
stead of  the  defendant,  Tice,  they  are  protected  from  such  sale 
by  the  Constitution  of  this  State. 

The  Constitution  of  the  State  of  Calif  omia  nowhere  provides 
that  the  homestead  shall  not  be  sold  on  execution,  or  other^vise. 
Its  language  is,  that  *'  the  Legislature  shall  protect  by  law,  from 
forced  sale,  a  certain  portion  of  the  homestead,  and  other  prop- 
erty, of  all  heads  of  families."  In  this  respect  the  Constitution 
of  California  differs  essentially  from  that  of  Texas,  under  which 
the  decision  relied  upon  by  appellants'  counsel  was  made.  That 
Constitution  provides  that  tiie  ''homestead,  etc.,  shall  not  be 
subject  to  forced  sale  for  any  debt  hereafter  contracted."  There 
the  Constitution  gives  the  protection;  here  it  only  provides  that 
the  Legislature  shall  do  so.  A  law  is  essenbal;  and  if  the 
Legislature,  in  this  respect,  neglects  its  constitutional  duty,  it 
is  not  within  the  province  of  |Jie  judicial  branch  of  the  Gk)vem- 
ment  to  e^upply  the  omission. 

It  is  to  be  observed  that  it  is  a  portion  only  of  the  homestead 

Ma 


Oct- 1866.]  Oabt  v.  Tice.  629 

that  is  to  be  protected.  The  Legislature  would  fulfill  its  con- 
stitutional obligations  by  protecting  a  very  small  portion,  either 
in  quantity  or  in  value.  Until  they  declare  what  portion  shall 
be  protected,  none  can  be. 

The  appellant  must,  therefore,  look  to  the  Act  of  the  Legisla- 
ture for  lus  protection,  and  not  to  the  Constitution. 

The  Legi^tnre  declares  that  the  exemption  granted  shall  not 
extend  to  '*  any  mortgage,  lawfully  obtained." 

The  appellant  is  compelled  to  resort  to  the  Act  of  the  Legisla- 
ture for  protection  of  a  homestead  worth  five  thousand  dollars. 
But,  if  he  claim  under  the  Act,  he  must  take  what  the  Act  gives 
him.  The  Act  gives  one  single,  indivisible  thing— protection  to 
a  homestead  worth  ^yq  thousand  dollars,  from  sale  on  execu- 
tion, but  not  from  mortgage.  The  appellant  must  take  the  ex- 
emption as  given,  and  with  the  limitation  attached  to  it. 

^Vhat  we  have  said  so  far  is  on  the  assumption  that  the  mean- 
ing of  the  Constitution  is  that  mortgages,  or  mortgage  sales  of 
the  homestead,  shall  be  prohibited. 

But  a  forced  sale  means  an  involuntary  sale— a  sale  to  which 
the  owner  has  never  consented.     A  mortgage  confers  a 
right  to  sell  the  '^'mortgaged  premises  if  the  debt  be  not   [629] 
paid;  it  is  properlv,  indeed,  a  conditional  sale,  to  which 
Courts  of  Equity  have  attached  a  right  of  redemption  after  for- 
feiture. 

In  truth,  the  sale  on  a  foreclosure  of  a  mortgage  is  not  re- 
quired to  enforce  the  rights  of  the  creditor,  but  is  for  the  bene- 
£t  of  the  flcbtor. 

The  power  of  Courts  to  declare  void  Acts  passed  by  the  Leg- 
islature, is  exercised  with  great  caution. 

In  cases  affecting  real  estate.  Courts  are  particularly  scrupu- 
lous not  to  disturb,  ujy)n  theoretical  objections,  that  profes- 
sional understanding  of  the  law  upon  which  tities  rest.  This  is 
one  of  the  few  cases  to  which  the  maxim  applies,  communia 
error /acUjtis.    (Brown's  Legal  Max.  104.) 

The  premises  in  question  were  not  the  homestead  of  Tice. 
**  The  homestead,"  says  Chief  Justice  Mubrat,  in  Cook  v,  Mc- 
Christian  (4  Cal.  26),  '*  is  the  dwelling  place  of  the  family, 
where  they  permanentiy  reside."  Tice's  family,  at  the  time  of 
the  execution  of  the  mortgage,  had  never  been  in  or  upon  the 
premises.  Take  the  case  of  a  man  employed  at  the  mines,  and 
occupying  a  house  there,  while  his  wife  and  family  lived  in  San 
Francisco.  Would  such  house  be  the  homestead — ^the  family 
home? 

The  last  point  made  by  the  appellant  scarce  requires  a  seri- 
ous answer. 

The  statute  provides  that  where  the  wife  is  not  a  resident  of 
the  State,  her  signature  shall  not  be  necessary  to  a  conveyance 
or  mortgage  of  the  homestead* 

The  counsel  contends,  upon  the  authority  of  the  case  of 
Eashaw  v,  Kashaw^  that  the  residence  of  the  wife  follows  that  of 
the  husband,  and  that,  in  contemplation  of  the  law,  Mrs.  Tice 
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resided  in  California,  altfaongli  she  actnally  resided  elfiewhere, 
and  had  neTer  been  within  uiree  thousand  miles  of  the  State. 
The  fiction  (for  it  is  often  so),  that  the  residence  of  the  idfe 
is  that  of  the  husband — ^like  that  from  which  it  is  derived,  that 
the  husband  and  the  wife  are  one  person,  and  like  aU  other  leg^ 
fictions — ^is  employed  where  requisite  to  promote  justice,  bat 
never  to  defeat  it;  to  carry  out  the  intention  of  the  ijegislature, 
but  not  to  thwart  it.  It  was  implied  in  EoBhaw  t.  Keuhaw,  to 
give  effect  to  remedial  statute;  but  the  Court  refused  to  apply 
where  the  effect  would  be  to  defeat  the  remedy.  {Moffett  y. 
Moff^,  July  T.,  1866.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.  Mr.  Justice  HEmsiiFELDT  and  Mr.  Justice  Tebbt  con- 
curred. 

The  evidence  in  this  case  shows,  that  Tice,  being  a  married 
man,  came  to  California  in  1849;  that  he  purchased  a  piece  of 
X^roperty  and  resided  on  it;  that  in  1854  he  mortgaged  Uie  same 
to  the  plaintiff,  and  that  his  wife  came  to  the  country  after  said 
mortgage  was  executed,  and  resided  on  the  premises  with  her 
husband  up  to  the  time  of  bringing  this  suit.  It  further  ap- 
pears^ that  about  the  time  of  the  execution  of  the  mortgage,  aue 

was  on  her  way  to  join  her  husband  in  California. 
[630]  "^This  statement  is  sufficient  upon  its  lace  to  determine 
the  rights  of  the  parties.  The  premises  never  were  im- 
pressed with  the  character  of  a  homestead,  until  actual  resi- 
dence upon  them  by  the  family.  If  it  were  otherwise,  every 
house  in  the  State,  in  which,  the  owner  being  a  married  man, 
had  slept  a  single  night,  would  he  prima  facie  a  homestead,  and 
there  would  be  no  end  to  the  fraud  and  injustice  that  would 
result* 

Upon  the  point  that  the  Le^slature  can  direct  in  what  manner 
this  species  of  property  may  be  sold,  or  the  tenancjr  destroyed, 
we  have  no  doubt.  The  Constitution  is  inoperative  of  iteelf, 
and  looks  to  legislation;  and  in  acting  upon  this  subject,  it 
was  a  matter  entirely  within  the  discretion  of  the  Legislature  to 
determine  how  far,  and  in  what  manner,  the  homestead  should 
be  protected  from  forced  sale. 

Judgment  affirmed. 


WHEPLEY  V.  FLOWER. 

PLEADiNa,  GoNSTBUonoN  OF. — An  allegation  in  a  complaint  that  the  parties 
kept  a  saloon  for  the  pxupoae  of  gaming  and  selling  liquors  and  cigars, 
does  not  raise  the  presumption  that  the  gaming  was  necessarily  nnlaw- 
fol,  or  that  the  saloon  was  a  common  gaming  house,  as  the  word  might 
apply  to  lawful  games,  such  as  billiards,  etc. 

Idxh. — Effect  of  DjEFAUi/r.—And  where  the  defendant,  in  nn  action  on 
snch  a  complaint,  to  recover  an  amount  due  plaintiff  as  partner  in  the 
saloon,  made  default,  he  cannot  raise  the  objection  that  the  complaint 
0eta  out  an  imlawf  ol  ocoapation  as  his  caase  of  action,  as,  if  the  alleged 
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gaming  was  in  fact  xinlawf nl,  he  ehonld  haye  established  it  in  his  de- 
fense. 
Prespmptiowb,  WMEir  CSoN]TiZcriNO.<-*Where  there  axe  two  presomptians 
equally  reasonable  arising  upon  the  face  of  the  record,  this  Court  i» 
bound  to  adopt  that  which  will  maintain  the  judgment  of  the  Court 
below. 

Appeal  from  the  I>iairict  Court  of  thd  Sixth  Judicial  District. 

The  plaintiff  brought  his  action  against  the  defendant  as  ad- 
ministrator of  the  estate  of  J.  Beckett^  deceased,  to  recover  an 
amount  alleged  to  be  due  by  Beckett  to  plaintiff,  as  partners  iu 
the  **  Diana  Saloon,"  which  the  complaint  alleges  to  have  been 
kept  by  them  for  the  purposes  of  gaming,  and  selling  liquors, 
cigars,  etc. 

The  defendant  falling  to  answer,  judgment  by  default  was 
entered  against  him,  from  which  he  appealed. 

cTanes,  Dcyle^  Barber  i:  Baydy  for  Appellant. 

The  appellant  contends,  in  the  first  place,  that  the  contract 
of  partnership  set  out  in  the  complaint,  was  absolutely  void. 

The  essence  of  the  association  is,  that  they  (the  partners), 
may  be  jointly  concerned  in  profit  and  loss,  or  in  profit  only,  in 
some  honest  and  lawful  business,  not  immoral  in  itself  nor  pro- 
hibited by  the  law  of  the  land;  and  this  is  a  principle  of  univer- 
sal reception.  (8  Kent,  marginal  pa^e  28;  Story  on  Partner* 
ship,  See.  6;  CoUyer  on  Partnership,  Seo.  50.) 

Whipley  and  Beckett  became  partners  in  the  owner- 
ship of  a  common  ^gaming  house,  called  the  ''Diana  [681] 
Saloon,''  and  in  the  management  of  the  business  the  lat- 
ter became  indebted  to  the  former  on  matters  conn%cted  with 
and  growing  out  of  the  immoral  association.  It  is  tmnecessary 
to  look  beyond  the  adjudications  of  this  Court  to  prove  that 
this  contract  is  immoral  and  illegal  in  its  character,  and  of  such 
a  nature  that  no  Court  will  lend  its  aid  to  enforce  it.  {Bryant 
v.  Mead,  I  Cal.  B.  442.^ 

The  Supreme  Court  nold  that  gaming  is  not  legalized  by  the 
statutes  of  California,  but  is  merely  protected  against  criminal 
prosecution.  In  the  case  of  Crane  v.  Brannan  (8  Cal.  828),  the 
case  of  Bryant  v.  Mead  is  cited  with  approbation. 

If  the  declaration  is  substantially  defectiTe,  it  is  not  cured  by 
verdict.    (4  Pickering,  84.) 

No  judgment  can  be  rendered  on  a  declaration  that  is  su1>> 
stantially  defective.  (Carlisle  v.  Weston,  1  Metcalf,  26;  Oriffin  v. 
Frail,  3  Connecticut,  515  and  516;  Fkelps  t,  Baldtoin,  17  Conn. 
212.) 

Any  objection  to  the  declaration  made  after  judgment  by  de- 
fault, will  be  considered  precisely  in  the  same  manner  as  if  it 
had  arisen  upon  general  demurrer;  and  that  if  the  defect  be 
matter  of  form  it  will  be  aided,  but  it  matter  of  substance  it  will 
be  fatal.    (1  Chitty  Plead,  p.  673  a,  674.) 

Long  &  Jadak,  for  Respondent. 

1.   Upon  the  authority  of  Crane  y.  Bramwn  (3  CaL  Rep.  195), 
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and  other  more  recent  decision  of  this  Court,  this  Courfc  mrill 
presumis  that  the  Judge  of  the  Court  below  informed  himself  as 
to  the  matter  of  the  complaint  in  a  proper  and  regular  manner^ 
and  that  every  presumption  is  in  favor  of  the  judgment^  and.  its 
being  regularly  obtained. 

2  We  contcoid  that  even  if  the  word  gaming  is  to  be  used  in 
the  sense  adopted  by  the  appellant's  counsel  that  a  demurrer 
should  have  been  interposed,  and  it  is  too  late  now  to  raise  the 
objection.  The  complaint  certainly  contains  a  cause  of  action, 
but  if  it  is  one  which  Courts  will  not  enforce,  the  defcndxiiit 
should  avail  himself  of  that  privilege  which  the  law  affords  him 
of  defending  himself  against  what  he  may  consider  an  unlawful 
claim.  The  only  ground,  therefore,  which  the  appellant  can 
stand  on  in  this  Court,  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  But  as  to  the  plead- 
ing, see  2  Saunders  PI.  and  Ev.  p.  199;  FoU8  v.  Sparrow,  I  Bing^. 
N.  C.  596;  1  Sco.  578;  1  B.  A.  463. 

We,  however,  contend  that  there  are  two  kinds  of  gaming — • 
lawful  and  unlawful;  and  that  this  Court  will  presume  in  favor 
of  this  gaming  being  lawful.  The  business  of  a  saloon,  for  the 
purposes  of  gaming,  selling  liquors,  cigars,  etc.,  negatives  the 
idea  that  anything  was  intended  but  lawful  gaming,  such  as  is 
usually  to  be  found  in  a  saloon  of  the  nature  indicated,  to  wit, 
the  game  of  billiards,  ten-pins,  and  a  variety  of  other  harmless 
and  lawful  games. 

On  principle  and  authority,  then,  the  judgment  should  not  be 
disturbed. 

[632]       *The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice   MuBRAT.      Mr.  Justice    Hetdenfeldt   and  Mr. 
Justice  Tebrt  concurred. 

An  allegation  that  the  plaintiff  and  the  deceased  entered  into 
a  copartnership  for  the  purpose  of  carrying  on  and  conducting, 
in  the  city  of  Sacramento,  a  saloon  known  as  the  Diana  Saloon, 
for  the  purpose  of  gaming  and  selling  liquors  and  cigars,  etc., 
does  not  raise  the  presumption  that  said  gaming  was  necessarily 
unlawful,  or  that  said  saloon  was  a  common  gaming-house.  It 
might  very  well  have  been  one  of  those  saloons  licensed  by  the 
laws  of  the  State  for  playing  billiards,  ten-pins,  and  other 
games,  not  in  themselves  imlawful,  and  not  prohibited  by  the 
statute. 

We  cannot  presume  from  the  word  gaming,  that  the  saloon 
was  rented  and  kept  as  a  common  gambling-house,  where  lai^e 
sums  of  money  were  won  and  lost  at  play.  If  such  was  the 
fact,  it  should  have  been  established  on  the  trial  below;  but  as 
the  defendant  neglected  to  file  his  answer,  and  suffered  a  default 
and  final  judgment,  the  plaintiff  has  now  the  advantage  at  law, 
and  his  rights  obtained  through  defendant's  laches  ought  not  to 
be  disturbed. 

Where  there  are  two  presumptions,  both  equally  reasonable, 
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arising  upon  the  face  of  the  record,  this  Court  is  bound  to  adopt 
that  Tvhich  will  maintain  iiie  judgment  of  the  Court  below. 
Judgment  affirm^. 


TEYIS  V.  BANDALL  et  al. 

IiOfftczai.  Bond — Sufficisnct  of. — ^An  official  bond  made  to  "The  People 
of  the  State  of  California,"  is  sufficient,  though  the  statute  required  it 
to  be  made  to  "The  State  of  California."  All  that  is  requisite  is  that 
there  should  be  a  certain  obligee,  and  either  of  the  above  names  is  de- 
scriptive of  the  same  sovereignty,  and  may  be  indifferently  used,  as  they 
are  in  various  statutes. 

Idoi. — CoNsTBacnoN. — A  condition  in  a  notary's  bond  that  he  shall  well 
and  truly  discharge  the  duties  of  his  office  according  to  law,  is  the  only 
proper  condition  to  be  inserted  in  his  bond. 

Idem. — ^Where  the.  law  requires  a  joint  and  several  bond,  and  the  officer  filed 
a  bond  which  was  in  form  joint  and  not  joint  and  several:  Ileld,  that  he 
and  his  sureties  cannot  complain  that  their  obligation  is  less  burdensome 
than  the  law  required. 

Idkm.  —  Validitt  of. — ^The  absence  of  the  statatoxy  requirements  does  not  in- 
validate the  bond. 

Pbomissobt  Notes,  Pbotbst  of. — ^Under  our  statnte,  promissory  notes  are 
prutestable  securities,  and  their  protest  must  be  attended  with  all  the 
incidents  of  a  foreign  bill  of  exchange. 

Idem.— DoTT  of  Notabt. — It  is  the  duty  of  a  notary  public  to  give  notice  of 
protest  to  the  endorsers  of  a  i>roini68ory  note  protested  b^  him.  '  He  is 
allowed  by  law  a  fee  for  so  doing,  and  the  recital  of  "notice  given"  in 
the  protest,  is  made  evidence  of  the  fact. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  against  the  defendant  Bandall,  a  notary 
public,  and  his  sureties  on  his  official  bond,  for  damages  for 
neglect  of  an  official  duty. 

The  case  was  tried  before  the  Court,  a  jury  being  waived,  and 
the  finding  of  the  Court  below  establishes  the  following  facts: 

The  plaintiff  was  the  holder  and  owner  of  a  promissory 
note  by  ^endorsement.  On  the  day  of  its  maturity  the  [633] 
plaintiff  gave  the  note  to  the  defendant,  Randall,  for 
protest.  Eandall  duly  protested  the  note,  but  failed  to  give 
proper  notice  of  protest  to  the  endorsers;  by  reason  whereof  the 
plaintiff  had  failed  in  his  action  against  tixem  as  such  endorsers; 
they  were  solvent  and  able  to  pay  the  note,  while  the  makers 
were  insolvent;  and  the  execution  against  the  makers  had  been 
returned  ''nuUa  b<ma." 

The  official  bond  of  Bandall,  on  which  this  action  is  brought/ 
is  made  to  '*  The  People  of  the  State  of  California,"  and  is  con- 
ditioned ''  that  he  shall  well  and  truly  discharge  the  duties  of 
the  office  of  notary  public,  according  to  law."  The  Court  be- 
low also  finds  that  it  is  the  custom  of  San  Francisco,  where  tiie 
cause  of  action  accrued,  for  notaries  to  give  to  endorsers  of 
promissory  notes,  notice  of  protest,  and  that  the  holders  look 
to  them  for  payment,  and  that  the  plaintiff  paid  Eandall  the 
fees  allowed  by  law  for  so  doing. 

1.  Approved,  Stite  dMignAtlon  of.  People  v.  Leve,  10  Csl.  681. 
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The  Court  below  gave  judgment  for  plaintiff.  DefendAnts 
appealed. 

Saunders  &  Hepburn,  for  Appellants. 

I.  Giying  of  notice  no  part  of  a  notary's  duty  at  common 
law.  (Morgan  y.  Van  Ingen,  2  Johns.  B.  204;  Brooks  Off.  of 
Notary,  pp.  79, 139.) 

Protest  of  iidand  bills  and  promissory  notes  is  only  statutory 
here  and  in  England,  and  was  not,  like  the  former,  part  of  tlie 
common  commercial  law. 

The  Act  of  California  of  1853,  (see  Compiled  Acts  902  and 
903,)  in  Sections  4  and  5,  maJ^es  distinct  and  separate  pro- 
Tisions  for — 

I.  Foreign  bills;  2.  Inland  bills  and  promissory  notes. 
Notaries,  in  regard  to  the  former,  besides  demand  and  pro<!> 

test,  are  *'  to  exercise  such  other  acts  and  duties,  as  by  the  law 
of  nations  and  according  to  commercial  usages,  or  by  the  law  of 
any  other  State,  government  or  country,  may  be  performed  by 
notaries  public." 

Section  5,  in  providing  for  inland  bills  and  promissory  notes, 
empowers  a  notary  only  to  demand  and  protest. 

These  are  the  enabling  provisions. 

Section  10  can,  aod  must,  therefore,  be  construed  not  as  en- 
larging the  power,  but  furnishing  a  rale  of  evidence.  (Sec.  1 
Hennen's  Digest,  p.  208,  and  cases  cited.) 

Section  11.  The  condition  of  a  notarial  bond,  if  expressed  at 
large,  would  necessarily  be  in  the  words  of  Sections  four  and 
five,  expressly  defining  their  official  acts  and  capacity. 

Section  11  defines  the  causes  of  action  (respectively  of  course), 
arising  upon  the  bonds;  in  the  case  of  a  forei^  bill  a  neglect 
of  any  auty  imposed  by  the  *'law  of  nations,  commercial 
usage,"  etc.,  would,  or  might  be,  a  cause  of  action  on  the 
official  bond. 

But  such  duties,  it  is  admitted,  could  not  be  imposed  in  the 
case  of  an  inland  bill  or  promissory  note.    For  whilst  the  lan- 
guage of  this  section  is  almost  identical  with  Section  4, 
[634]    only  so  much  of  it  as  ^refers  to  statute  authority  here 
can  be  consistently  construed  with  Section  5,  relating  to 
inland  bills. 

II.  The  cases  to  the  contrary  are  of  suits  iigainst  banks  gen- 
erally, in  which  the  official  duties  of  notaries  were  collaterally 
discussed,  and  depended  upon  the  question  whether  a  bank 
undertaking  the  collection  of  commercial  instruments  by  the 
general  law  of  agency  engage  to  do  more  than  employ  a  compe- 
tent person  ordinarily  employed  for  the  purpose,  to  demand, 
protect  and  give  notice,  without  determining  that  the  giving  of 
notice  is  an  official  notarial  act.  The  case  in  17  Louisiana  (9 
new  series,  p.  338),  was  a  case  of  this  kind,  and  decides  only 
that  the  making  of  a  record  as  means  of  proof,  is  made  an 
official  act.     (See  the  Louisiana  cases  above  referred  to.) 

In  MoivtUlet  v.  Bank  U.  S^  (6  Murtin),  it  is  decided  a  bank  is 
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responsible  for  the  neglect  of  a  notaiy  to  notify.  But  that  it  is 
no  part  of  the  official  duty  of  a  notaiy  to  give  notice.  (6  Serg. 
and  B.  484.) 

The  real  question  in  this  case  in  construing  a  Pennsylvania 
statute,  was  whether  the  certificate  ought  to  be  admitted  in  evi- 
dence against  the  bank.  It  is  as  distinguishable  from  the  case  at 
bar  as  the  Louisiana  cases.  The  Court  seems,  in  this  case,  to 
have  been  influenced  l^  a  local  usage  of  thirty  years  (whether 
proved  or  not  in  the  case  does  not  appear). 

The  ''commercial  usage,"  specified  in  Sections  4  and  11  of 
our  Act,  even  if  not  expressly  confined  to  foreign  bills,  as  con- 
tended, still  must  be  taken  in  its  primary  and  general  accepta- 
tion, defurly  proved  in  the  cause. 

J.  B.  Hagginy  for  Beepondent. 

The  bond  is  joint.  If  this  be  a  defect,  it  is  suggested  in  the 
complaint,  by  the  authority  of  the  statute,  and  the  defendants 
are  Uable  on  the  bond,  as  Uiough  no  such  defect  existed.  (See 
Comp.  Laws,  Sec.  11,  p.  98.) 

It  was  the  duty  of  the  notary,  under  our  statute,  to  give  the 
endorsers  notice  of  the  non-payment  or  dishonor  of  the  note. 

The  fifth  section  of  the  Act  concerning  notaries  public 
(Comp.  Laws,  902),  says:  ''Notaries  may  demand  payment  of 
promissory  notes,  and  may  protest  the  same  for  non-payment;" 
and  this  Court  has  decided,  in  the  case  of  Connolly  v.  Goodwin^ 
that  promissory  notes  are  protestable  instruments. 

The  tenth  section  of  the  same  Act,  p.  903,  makes  the  protest 
of  a  notary  public  of  a  promissoiy  note,  for  non-payment,  stat- 
ing the  service  of  notice  on  any  or  all  of  the  parties  by  him, 
j^rima  facie  evidence  of  the  fact  of  such  notice;  and  by  this  sec- 
tion, as  well  as  Section  5,  the  notary  is  authorized  to  give  the 
notice. 

By  the  fourth  section  of  ''  An  Act  to  regulate  fees  in  office,'' 
(Comp.  Laws,  p.  721,)  a  fee  is  allowed  to  notaries  public  for 
drawing  and  serving  notice  of  the  non-payment  of  a  promissory 
note;  and  by  Section  11  of  the  Act  concerning  notaries 
public,  (Comp.  Laws,  p.  903,)  "^for  any  misconduct  or  [635] 
neglect  of  duty,  in  any  of  the  cases  in  which  a  notary 
public  is  authorized  to  act,  he  and  his  sureties  are  made  liable 
on  his  official  bond  to  the  parties  injured. 

In  this  case  the  notary  undertook  to  give  the  notice,  and  was 
paid  the  legal  fees  for  giving  such  notice.  Upon  his  failure  to 
give  proper  notice,  we  contend  he  is  liable  upon  his  bond.  (Brown 
V.  The  Philadelphia  Bank,  6  Sergt.  &  Bawle,  484;  BeUemire  v. 
Bank  U.  S.,1  Miles,  173;  Bank  of  Molnle  v.  Marston,  7  Ala.  108; 
10  Ala.  284;  Tieman  et  al.  v.  The  Commercial  Bank,  Natchez,  7 
How.  Miss.  656;  Hyde  and  Chodrich  v.  Ihe  Planters'  Bank,  Miss., 
17  La.  560,  new  edition,  vol,  9,  p.  340;  3  Kelly,  493,  case 
Walker  v.  Bank  of  Augusta;  Bank  of  Bochester  v.  Oray,  2  Hill 
228.) 

In  fact,  in  all  the  States,  where  the  notary's  certificate  is  made 
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evidence  of  any  fact  or  act  by  lum^  such  act  is  regarded  as  offi- 
cial. 

Mr.  Justice  Hetdenfeldt  delivered  the  opinion  of  the  CourL 
Mr.  Chief  Justice  Mxtbbat  and  Mr.  Justice  Terbt  concurred. 

1.  The  first  assignment  of  error  is  that  the  bond  is  payable 
to  "The  People  of  the  State  of  Calif omia,"  whereas  it  is  in- 
sisted that  the  Act  requires  it  to  be  made  payable  to  "The  State 
of  California."  All  that  is  requisite  to  constitute  a  good  bond 
on  this  point,  is  that  it  should  have  a  certain  obligee,  so  there 
be  'no  mistake  as  to  the  one  to  whom  the  service  or  duty  ia 
owing.  Either  of  the  names  is  descriptive  of  the  same  sov- 
ereignty, and  may  be  indifferently  used,  as  they  are  in  various 
statutes. 

2.  Another  objection  is  as  to  the  form  of  the  condition 
which  requires  the  notary  faithfully  to  perform  the  duties  of  his 
office. 

The  Act  concerning  notaries  prescribes  no  condition  for  the 
bond,  but  it  declares  he  shall  be  liable  on  his  bond  for  any  mis- 
conduct or  neglect  of  duty.  It  follows  that  the  only  condition 
that  could  be  inserted  in  the  bond  is  the  faithful  performance 
of  duty. 

3.  It  is  objected  that  the  bond  is  in  form  joint,  and  not  joint 
and  several,  as  the  law  provides  it  shall  be.  But  this  matter  of 
form  was  designed  more  fully  to  protect  the  State  or  those  claim- 
ing under,  and  was  an  additional  burden  on  the  obligees,  of 
the  lack  of  which  it  does  not  seem  right  that  the  obligors  should 
complain.  But  the  11th  section  of  the  Act  concerning  the  bonds 
of  officers,  provides  against  the  invalidity  of  the  bond,  even 
where  it  does  not  contain  the  substantial  matter  required  by  law. 
And  the  right  to  recover  upon  such  bonds  is  not  limited  te  any 
particular  class  of  cases,  but  is  co-extensive  with  the  right  to 
recover  upon  a  regular  statutory  bond. 

4.  It  is  urged  that  the  giving  notice  is  not  a  notarial  duty, 
and  therefore,  the  failure  of  the  defendant  Eandall  to  do  so,  is 
no  breach  of  the  condition  of  the  bond. 

At  common  law,  promissory  notes  were  not  protestable  secur- 
ities; they  are  made  so  by  our  Act,  and  as  a  consequence,  the 
protest  of  them  must  be  attended  with  all  the  incidents  belong- 
ing to  foreign  bills  of  exchange. 
[636]  *The  recital  of  ''notice  given"  in  the  protest,  is  made 
evidence  of  the  fact  of  notice;  the  notary  is  provided  with 
a  fee  bill  for  giving  notice;  in  the  face  of  these  enactments  it 
would  be  difficult  to  maintain  that  giving  notice  was  not  one  of 
the  official  duties  of  the  notary. 


Judgment  affirmed. 
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THE  PEOPLE  V.  TOOK  CHEW. 

^  Bulbs  of  Oottbt— Disorktion.— The  establialiment  and  enforcement  of 
rules,  limiting  the  sr^ment  of  counsel  to  a  certain  time,  are  matters 
resting  in  the  sound  discretion  of  the  Court,  and,  unless  it  appear  that 
injustice  has  thereby  been  done,  form  no  ground  of  appeal. 

Appeal  from  the  Court  of  Sessions  of  Placer  County, 

• 

The  defendant  was  indicted  and  conyicted  of  grand  larceny. 
On  the  trial,  and  before  argument,  the  Court  announced  that 
it  would  limit  the  aigumente  of  the  counsel  for  the  prosecution 
in  his  opening  and  closing-,  to  three-quarters  of  an  hour,  and 
that  for  the  defense  to  half  an  hour — which  rule  was  enforced, 
under  the  exception  of  defendant,  who  appeals,  assigning  this 
as  error. 

(7.  J.  SiUyer,  for  Appellant. 

Wm,  T.  Wallace^  Attomey<-General,  for  Respondent. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebby. 
Mr.  Chief  Justice  Murray  concurred. 

Upon  the  trial  of  this  cause,  and  before  the  argument,  the 
Court  announced  that  the  counsel  for  the  people  should  be 
limited  to  three-quarters  of  an  hour,  in  his  opening  and  con- 
cluding arguments,  and  the  counsel  for  the  defendant  to  a  half 
hour. 

The  enforcement  of  this  rule  is  the  only  error  assigned.  The 
establishing  and  enforcement  of  such  rules  are  matters  resting 
in  the  sound  discretion  of  the  Court,  and  are  often  necessar}% 
to  prevent  the  time  of  the  Court  from  being  wasted  in  useless 
and  unprofitable  discussion. 

It  does  not  appear  that  the  issues  raised  in  this  case  were 
numerous  or  complicated,  or  that  they  could  not  have  been 
fully  presented  in  the  time  allowed;  nor  is  there  any  allegation 
that  injustice  has  been  done  to  the  defendant  by  the  verdict,  or 
that  the  longest  argument  would  have  been  likely  to  change  the 
result. 

Judgment  affirmed. 
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MoBDBB,  WHBK  AcT  AcoBUBs. — The  crime  of  murder  is  committed  at  the 
time  when  the  fatal  blow  is  struck. 

Idkm. — Where  an  Act  is  passed  between  the  time  of  the  commission  of  the 
act  and  the  death  of  the  Tictim,  defining  the  offense,  and  providing  for 
its  punishment,  and  providing  that  upon  trials  for  crimes  committed 
preyioas  to  its  enactment,  the  party  shall  be  tried  by  the  laws  in  force  at 
the  time  of  the  commiRsion  of  the  crime,  the  prisoner  mast  be  tried  un- 
der the  law  in  force  when  the  violation  of  the  law  was  committed. 

1.    Cited  People  v.  milUmt,  82  Oa.  389^ 
v667 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial  I>istrict. 

The  defendant  was  indicted  for  the  crime  of  murder  charged 
to  have  been  committed  March  22, 1856.  The  case  was  tried 
September  8,  1856,  The  jury  found  a  yerdict  of  guilty  of  mur- 
der in  the  second  degree.  Defendant  moved  for  a  new  trial, 
which  was  overruled,  and  defendant  appealed. 

Bowie  &  Griffith,  for  Appellant. 

This  is  an  indictment  for  murder,  charged  to  have  been  com- 
mitted by  the  appellant,  on  the  22(d  day  of  March,  a.  n.  1856, 
upon  the  person  of  one  Allen  McGloxy.  Upon  the  trial  the  jcuy 
found  a  verdict  of  guilty  of  murder  in  the  second  degree. 

The  crime,  if  committed,  was  committed  on  the  22d  of  M!arcb, 
A.  D.  1856,  when  no  such  crime  as  murder  in  the  second  degree 
was  known  to  the  land.  The  Act  defining  and  providing  for  the 
punishment  of  this  offense  was  not  passed  until  April  16Ui, 
1856 — long  after  the  act  charged  in  the  indictment  is  alleged  to 
have  been  done.  That  Act  specially  prcmdes  that  upon  uU  trials 
for  crimes  committed  previous  to  its  passage,  they  ^lall  be  tried 
by  the  laws  in  force  at  the  time  of  their  commission.  See  stat- 
ute 1856,  p.  221,  Sec.  106. 

This  trial,  then,  was  had  under  a  law  that  had  no  existence; 
the  jury  found  their  verdict  under  a  misapprehension  oi  the  law; 
the  trial  itself  is  a  nullity,  as  also  is  the  verdict. 

William  T,  Wallace,  Attorney-General,  for  the  People. 

The  prisoner  is  charged  with  the  crime  of  murder,  committed 
on  the  22d  day  of  March,  1856.  The  evidence  shows  that  the 
killing  took  place  on  that  day.  As  the  law  tilien  stood  he  was 
guilty  of  murder  or  of  voluntary  manslaughter;  if  the  latter,  he 
might  be  imprisoned  three  years.  See  Compiled  Laws,  pp. 
640,  641. 

But  on  the  19th  of  April  last,  the  law  was  amended,  (Stat. 
1856,  p.  220.)  Murder  is  divided  into  murder  of  the  first  and 
second  degrees— the  former  is  punishable  by  death,  the  latter  by 
imprisonment,  which  may  extend  to  life.  Manslaughter  is  made 
punishable  by  imprisonment  for  ten  years. 

The  jury  found  the  prisoner  guilty  of  "murder  in  the  second 
degree,"  find  the  Court  sentenced  him  to  ten  years  im- 
[638]  prisonment.  When  the  Meed  was  done  there  was  no 
such  offense  as  murder  in  the  second  degree — and  the 
state  of  the  law  was  such  that  if  guilty  the  prisoner  must  either 
have  been  executed  or  imprisoned  not  exceeding  three  years. 
Under  such  circumstances,  I  do  not  think  that  the  conviction 
can  be  sustained.  The  Act  of  April  19th,  when  appUed  to  this 
case,  becomes  expost/aoto. 

Mr.  Chief  Justice  Musbav  delivered  the  opinion  of  the  Court 
Mr.  Justice  Tesbt  concurred. 

The  prisoner  was  indicted  for  murder;  charged  to  have  been 
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committed  on  the  22d  day  of  March,  1856,  and  was  found 
*'  guilty  of  the  crime  of  murder  in  the  second  degree." 

At  the  time  of  the  killing,  charged  in  the  indictment,  there 
was  no  such  crime  known  to  the  law  as  murder  in  the  second 
degree,  and  the  party  could  only  have  been  convicted  of  mur- 
der or  manslaughter. 

The  Act  defining  the  offense  of  which  the  prisoner  is  found 
guilty,  was  not  passed  until  the  16th  of  April,  1856,  and  pro- 
vides that,  upon  trials  for  crimes  committed  previous  to  its  pas- 
sage, the  |>arty  shall  be  tried  by  the  laws  in  force  at  the  time  of 
the  commission  of  such  crime. 

It  is  supposed,  however,  that  this  case  presents  an  exception 
to  the  rule  thus  established.  The  blow  was  given  before,  but 
the  death  ensued  after,  the  passage  of  the  last  statute.  The 
death  must  be  made  to  relate  back  to  the  unlawful  act  which 
occasioned  it,  and  as  the  pari^  died  in  consequence  of  wounds 
received  on  a  particular  day,  the  day  on  which  the  act  was  com- 
mitted, and  not  the  one  on  wMcn  the  result  of  the  act  was 
determined,  is  the  day  on  which  the  murder  is  properly  to  be 
changed. 

Besides  this,  although  it  is  not  absolutely  necessaiy  to  state 
the  precise  day  on  which  the  killing  took  place,  still,  a  convic- 
tion in  a  case  like  the  present,  where  the  party  was  called  upon, 
by  the  indictment,  to  answer  an  ofiense  under  one  statute,  and 
was  found  guilty  under  another,  would  be  bad,  and  ought  to  be 
arrested  on  motion. 

The  judgment  is  reversed,  and  the  Court  below  directed  to 
re-tiy  the  prisoner  for  murder. 


BOONEY  V.  SACBAMENIO  VALLEY  E.  E.  COMPAKT. 

DnEAOEsrofi  Lakd  Gondemnkd,  TowHQif  Patabls.— Damages  assegsed  for 
the  value  of  land  taken  for  a  railroad,  should  be  paid  to  the  true  owner, 
if  he  recoYerH  possession  before  the  damages  are  paid  by  the  company; 
although,  at  the  time  of  the  damage,  a  trespasser  was  in  possession,  who 
had  filed  his  claim  to  the  damages. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

Fitch  and  Hawley  were  trespassers  in  possession  of  certain 
land  which  was  taken  by  the  Sacramento  v  alley  Bailroad 
Company,  in  the  '^'manner  prescribed  by  law,  and  the  [639] 
damages  assessed.  At  that  time  Ororer,  the  owner  of 
the  land,  had  an  action  for  its  recovery  against  F.  and  H.  pend- 
ing in  the  Courts.  Ororer  and  Fitch  and  Hawley,  each  filed 
their  claims  before  the  commissioners  to  the  damages.  The  com- 
pany paid  the  money  into  Court,  where  it  still  remains.  Grover 
subsequently  recovered  possession  of  the  land,  imder  a  decree 
of  Court,  and  it  passed  by  conveyance  to  Booney  and  Biley . 

An  order  to  show  cause  was  granted,  on  the  petition  of  the 
latter,  upon  the  receiver  in  whose  hands  the  money  was  placed 
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by  the  Court,  and  upon  Fitch  and  Hawlej,  why  the  damages 
should  not  be  paid  to  the  petitioners.  The  damages  assessed 
are  partly  for  injury  to  crops,  and  general  damage,  and  partly 
for  Uxe  value  of  the  land  and  the  cost  of  additional  fences,  ren- 
dered necessaiy  by  the  construction  of  the  road,  which  have  not 
yet  been  put  up. 

On  the  hearing,  the  Court  below  awarded  to  Fitch  and  Haw- 
ley  the  damages  for  injuiy  to  crops,  and  general  damage,  and 
awarded  to  Grover,  or  his  assigns,  the  damages  assessed  for  the 
yalue  of  the  land  and  for  cost  of  fences  to  be  put  up.  Fitch  and 
Hawley  appealed. 

Crocker  and  Robinson,  for  Appellants. 

The  act  of  the  railroad  company,  in  appropriating  the  land, 
would  have  been  a  trespass,  but  for  me  statute;  and  the  law  is  well 
settled  that  it  is  only  the  party  in  the  actual  possession  of  real 
estate  that  can  maintain  tnis  action.  Therefore,  Fitdi  and  Haw- 
ley were  the  proper  parties,  and  it  is  they  alone  who  are  entitled 
to  the  money.  (9  Bacon  Abr.  458.  Trespass  C,  8,  citing  numer- 
ous cases.) 

The  party  in  the  actual  possession  of  lands,  claiming  to  be 
owner,  is  entitled  to  the  compensation,  if  it  is  taken  for  a  high- 
way or  pubHc  use.  (Orunier  v.  Oeary,  1  Cal.  R.  462;  1  Met. 
439;  10  Pick.  161;  21  Id.  258.) 

If  Grover  was  the  real  owner,  and  recovered  the  possession  of 
Fitch  and  Hawley  in  ejectment,  then  he  had  a  right  to  recover 
of  F.  and  H.,  in  that  action,  damages  for  all  injuries  to  the  prop- 
erty while  in  their  possession,  including  the  injuries  caused  by 
running  the  railroad  through  it;  and  the  presumption  is  that  ho 
did  thus  recover  his  damages.    (Practice  Act,  Sec.  64-2.) 

That  being  the  proper  remedy,  Grover  has  no  right  to  have 
the  money  awarded  to  Fitch  and  Hawley  paid  to  himflclf ,  as  thus 
he  might  obtain  double  compensation. 

W,  8.  Long,  for  Bespondents. 

How  can  Fitch  and  Hawley  claim  the  damages  Hone  to  the 
land,  when  they  were  trespassers  themselves? 

What  right  have  they  to  the  amount  of  money  assessed  as  the 
value  of  the  land,  when  the  judgment  of  the  Court  shows  that 
they  were  not  the  owners  thereof,  and  that  they  were  in  the 
wrongful  possession  of  the  same  ? 

Now,  if  Fitch  and  Hawley  are  entitled  to  this  money, 
[640]  then  any  man  '^'can  enter  upon  my  property;  keep  me 
out  of  its  possession;  recover  from  a  third  party,  the 
damages  he  may  do  to  my  freehold;  put  the  money  in  his 
pocket,  and,  at  the  end  of  the  law,  return  me  my  land  in  its 
damaged  state. 

But  it  is  said  on  the  other  hand,  that  the  presumption  is  that 
we  have  recovered  our  damages  in  the  suit  against  Fitch  and 
Hawley.  How  can  this  be  so,  when  the  suit  against  them  was 
commenced  long  before  these  damages  were  done  ? 

And  how  coiUd  Grover,  in  an  action  of  ejectment,  recover 
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from  Fitch  and  Hawlej  the  damage  done  to  the  land  by  a  third 
party — the  Sacramento  Valley  Btulroad  Company  ? 

Grover  had  to  look  to  the  company  for  the  damages  which 
they  did  his  property.  He  did  so,  by  notifying  them  that  the 
land  was  his  property,  and  that  he  would  hold  them  respon- 
sible. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.  Mr.  Chief  Justice  Mubb/ly,  and  Mr.  Justice  Tebbt 
concurred. 

The  position  taken  by  appellants  maintains  that  the  money 
assessed  as  damages  against  the  railroad  company  must  be  paid 
to  F.  and  H. ,  who,  alUiough  trespassers,  were  in  possession  at 
the  time  of  the  damage,  and  they  would  be  liable  over,  to  the 
true  owner  of  the  land. 

Th&  rules  of  law  never  encourage  circuity  of  action,  and,  as 
it  seems  that  the  true  owner  of  the  land  had  obtained  possessioa 
before  the  money  was  paid  out,  he  is  entitled  to  receive  it. 

Judgment  affirmed. 


.  BROOKS  V.  CHILTOlf  et  al. 

PxiXADiNa,  Gbnbbaxi  Dssuia  Cowbtbubd.— An  answer  which  denies  gener- 
ally, all  the  allegations  of  the  complaint,  is  eanivalent  to  the  generail 
issue  at  common  law,  and  ought  not  to  be  stmck  oat  as  sham  or  fiivo- 
lons. 

Idem. — Psoor  Admisbiblr  Undeb. — Under  it,  payment  or  failure  of  consid- 
eration may  be  proved,  and  it  admits  nothing  but  the  execution  of  the 
instrument  declared  on. 

Idem.— Effect  of  YEBZFiOA^xioir. — ^By  yerification  of  the  complaint  the 
plaintiff  can  prevent  the  defendant  from  interposing  a  general  deniul 
m  suits  on  promissory  notes  or  bills  of  exchange,  by  requiring  a  sworn 
answer. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

The  plaintiffs,  doing  business  as  Brooks  &  Co.,  declared  on  an 
inland  bill  of  exchange  for  $1,100,  drawn  by  A.  L.  Chilton  on 
Jas.  H.  Bay,  and  accepted  by  the  latter,  but  not  paid,  and  duo 
notice  thereof  given  to  Chilton.  The  defendants  filed  an  an- 
swer, in  which  they  "  deny  each  and  every  allegation  in  the  said 
complaint  contained."  The  answer  also  pleads  certain  sums 
paid  by  Bay  as  set-offs,  and  concludes  as  follows:  "And 
the  said  defendants  fruiiher  answering  said  ^complaint,  [641] 
deny  that  they  are  indebted  to  said  plaintiffs  in  the  sum 
of  eleven  hundred  dollars,  or  in  any  other  sum  whatever,  and 
therefore  pray,  etc." 

On  motion  of  the  plaintiffs,  supported  by  affidavit,  the  Court 
below  struck  out  the  answer  as  frivolous,  and  entered  judg- 
ment for  plaintiffs.    Defendants  appealed, 

Winans,  for  Appellants. 

Defendants'  answer  pleads  a  general  denial  to  a  complaint 
not  verified. 
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The  pleading  cannot  be  false  or  sham,  because  it 
nothing,  but  only  denies  what  plaintiffs  assert. 

'^  The  practice  of  stiiking  out  sham  answers  and  defenses, 
was  never  applied  to  a  pleading  which,  withont  alleging*  new 
matter,  merely  denied  some  allegations  in  the  pleading  whicb  it 
purported  to  answer.''  (1  Monell's  Prac.,  2d  Ed.  588;  While 
V.  Bennett,  7  Howard's  Prac.  Rep.  61.) 

Again:  "  It  was  the  fault  of  the  plaintiff  that  defendant  \^as 
enabled  to  interpose  a  pleading,  wMch  should  put  plaintiff  to 
the  proof  of  all  that  is  alleged  in  the  complaint.  PlaintdfT 
might,  by  Terifying  his  own  pleading,  have  required  a  verified. 
answer  from  defendani'*  {lAvrng^ion  v.  Tinleie,  8  Howard's  !Pr. 
Rep,  487.) 

'*An  answer  which  denies  generally  and  specifically,  each 
and  eveiy  allegation  in  the  complaint,  neither  complaint  or 
answer  being  verified,  cannot  be  stricken  out  as  sham  or  false." 
(Livingston  v.  Tinkle^  8  How.  Pr.  Rep.  486;  also  Oaedel  v.  Robin,-' 
eon,  1  Abbott,  41.) 

JRalsion  and  Wallace,  for  Reimondents, 

The  general  denial,  so  far  as  Ray  was  concerned,  was  no  answer 
at  all,  as  is  established  by  the  fifty-third  section  of  our  Practice 
Act.  What  had  we  to  prove  against  him,  after  he  had  admitted 
signing  the  instrument,  on  trial  ?  Nothing  at  all.  He  is  not 
entitled  to  any  notice.  There  is  no  necessity  to  prove  any  con- 
sideration. The  instrument  itself  imports  consideration.  We 
are  not  to  hunt  him  up  a  defense. 

If  any  defense  could  have  been  made  by  Ray,  after  admitting^ 
signing  the  instrument,  by  not  denying  it  under  oath,  it  must, 
ex  necessitate,  have  been  in  the  nature  of  affirmative  matter, 
whether  or  not  the  leniency  of  the  Court  would  have  allowed 
him  to  prove  it  under  a  general  denial  or  the  general  issue. 

The  Court  will  bear  in  mind  that  Chilton  was  the  drawer, 
and  Ray  the  acceptor,  of  the  draft.  It  was  at  our  option  to  sue 
either  one  separately,  or  both  jointly.  We  might,  on  trial, 
have  failed  as  against  one,  and  recovered  as  against  the  other. 
The  only  difference  of  proof  was,  as  to  the  notice  to  the  drawer. 
It  is  true  we  averred  in  our  complaint,  that  Chilton  had  notice 
of  Ray's  default  of  payment  of  the  draft;  and  Chilton's  general 
denial,  not  s^^vom  to,  put  that  fact  in  issue,  so  far  as  he  was 

concerned,  but  would  avail  nothing  as  regards  Ray. 
[642]       *The  principle  involved  in  this  case  has  been  ftilly  ad- 
judicated upon  in  this  Court,  in  the  case  of  Grogan  and 
Lent  V.  RicHe  (1  Cal.  R.  193). 

This  doctrine  has  been  ably  reviewed  in  New  York,  in  cases 
of  Mein  v.  CooUidge  and  Ferguson,  in  Second  C.  Rep.  125;  also, 
18  Wend.  Rep.  565,  case  Broome  County  Bank  v.  Lewis  ei  at.; 
Brewster  v.  Hall,  6  Cowen's  Rep.  84. 

But  some  of  the  cases  say  a  general  denial  cannot  be  false, 
because  it  does  not  assert  anything. 

The  Court  will  bear  in  mind  that  the  power  of  the  Courts  are 
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neyer  invoked  because  of  the  falsehood  perpetrated  in  pleading, 
but  on  account  of  the  injury  and  delay  occasioned  the  opposite 
party,  without  any  legal  excuses  for  it,  which,  in  its  conse- 
quences, is  as  mischievous  as  special  answer. 

If  the  Court  should  think  that  there  is  error  as  to  Chilton^ 
we  insist  that  judgment  is  properly  taken  against  Bay. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuRBAT.  Mr.  Justice  Hetdeuvkldt  and  Mr.  Justice  Tebbt  con- 
curred. 

An  answer  that  denies  generally  all  the  allegations  of  the 
complaint,  has  before  been  decided  equivalent  to  the  general 
issue  at  common  law,  and  ought  not  to  be  struck  out  as  sham 
or  frivolous;  under  it,  payment  or  failure  of  consideration  may 
be  proved,  and  it  admits  nothing,  under  our  statute,  but  the 
execution  of  the  instrument  declared. 

If  the  plaintiff  wishes  to  prevent  the  defendant  from  interpos- 
ing a  general  denial  in  suits  upon  promissory  notes  or  bills  of 
exchange,  he  should  verify  his  complaint,  which  will  render  a 
sworn  answer  necessary;  otherwise  he  cannot  object  to  a  plea, 
such  as  was  filed  in  this  case. 

Judgment  reversed  and  cause  remanded. 


MAY  V.  HANSON  et  al. 

Pabties  MisjocfDEB  07  SuBVivoB  AND  Adkxnxstbatob. — ^In  ootions  upon 
joint  and  several  contracts  or  oblitfations,  an  administrator  cannot  be 
joined  with  the  snrrivor,  becaase  ue  one  is  joined  de  bonis  teskUoriSf 
and  the  other  de  bonis  propriis. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis* 
trict.  County  of  Yuba. 

This  was  an  action  against  Gteorge  M.  Hanson,  John  C.  Fall 
and  Samuel  L.  Dewey,  administrator  of  the  estate  of  B.  B» 
Dewey,  deceased,  on  an  undertaking  on  appeal  executed  bv  G. 
M.  Hanson,  John  C.  Fall  and  B.  B.  Dewey.  The  complaint 
alleges  the  prosecution  of  the  appeal  in  the  action  in  which  the 
bond  was  given,  and  final  judgment  asfainst  the  appellant  there- 
in. It  also  avers  the  subsequent  death  of  B.  B.  Dewey  and  tiie 
appointment  of  S.  L.  Dewey  as  his  administrator. 

'^'The  defendants  demurred  to  the  complaint,  on  the  [643] 
ground,  among  others,  **  that  the  defendant,  Samuel  L. 
Dewey,  administrator  of  the  estate  of  B.  B.  Dewey,  deceased, 
is  improperly  joined  in  this  action  with  the  other  obligors,  to 
said  bond,  being  the  surviving  obligors  of  B.  B.  Bewey»  de- 
ceased. 

The  Court  below  sustained  the  demurrer,  though  not  on  the* 
ground  above  stated.    Plaintiff  appealed. 

Charles  LindLey^  for  Appellant. 

The  administrator  of  Dewey  is  properly  joined  as  defendant. 
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(Prac.  Act,  sees.  4,  5, 13,  14,  17,  569;  Story's  Eq.  PL  sees.  169, 
170;  Madox  y, Jackson,  3  Atk.  406;  Augerstin  v.  Clark,  2  Dick.  738; 
Blaiid  y.  Winter ,  1  Sim.  and  Stev.  246.)  Moreoyer,  the  demur- 
rer was  not  sustained  in  the  Court  below  on  this  ground. 

Field  and  Swezy,  for  Bespondent. 

The  demurrer  was  well  taken  for  the  misjoinder  of  the  admin- 
istrator of  Dewey  with  the  surviying  obligors.  (Humphreys  y. 
Yale,  April  Term,  1855.)  The  undertaking  being  a  joint  obli- 
gation, only  the  suryiyors  can  be  sued  on  it.  i  Grant  y.  Shurier^ 
1  Wend.  150.) 

The  opinion  of  the  Court  was  deliyered  by  Mr.  Chief  Justice 
MuRBAT.  Mr.  Justice  Hetdenfeldt  and  Mr.  Justice  Tesby  con* 
curred. 

The  demurrer  was  properly  sustained  upon  the  second 
ground,  because  the  administrator  of  Dewey  ought  not  to  haye 
been  joined. 

In  actions  upon  joint  and  seyeral  contracts  or  obligations,  an 
administrator  cannot  be  joined  with  the  surviyor,  because  one  is 
joined  de  bonis  testatoris,  and  the  other  de  bonis  proprUs  (Hum" 
phreys  y.  Yale,  5  Cal.  173.) 

It  is  said  the  demurrer  was  sustained  on  a  different  ground 
in  the  Court  below.  It  makes  no  difierence,  as  this  was  one  of 
the  causes  of  demurrer  assigned  below. 

Judgment  afiSimed. 


ST.  LOSKT  ET  AL.  V.  DAVIDSON  et  al. 

Plbdoe— LiABiLiTT  ov  Plkdges  FOB  NsaLZGBNOx.— A  pledge  is  a  bailment 
which  is  reciprocally  beneficial  to  both  parties^  and  therefore  the  law 
requires  of  the  pledgee  the  exercise  of  ordinary  diligence  in  the  cnsiody 
and  care  of  the  goods  pledged,  and  he  is  responsible  for  ordinary  neg^- 
gence. 

InxH. — Bbsponssbilitt  of  Bailee. — When  the  bailors  agreed  that  the  goods 
should  be  stored  in  a  certain  warehouse  at  their  risk  and  expense:  HM^ 
that  their  remoyal  by  an  agent  of  the  bailees,  though  without  their 
knowledge,  charged  them  for  the  safe  keeping  of  ttie  goods  after  their 
remoTal,  and  that  they  were  responsible  u>r  any  damage  to  aaid  gp>ods 
caused  by  their  remov£^  to  an  insecure  or  improper  place  of  stoeage. 

Afpsal  from  the  District  Oourt  of  the  Twelfth  Judicial  District. 

The  plaintiffs  brought  their  action  for  damages  for  in- 

[644]    juries  occurring  Ho  certain  cases  of  cigars,  pledged  to 

'     defendants  as  security  for  a  loan,  by  the  negligence  of 

defendants  in  storing  the  same.    The  facts  of  the  case  areas  ioU 

lows: 

The  plaintiff  pledged  to  defendants  a  lot  of  cigars  to  secure 
certain  notes.  The  written  memorandum,  signed  by  the  plaint- 
iff, contained  the  following  words:  *'  We  have  this  day  delivered, 
as  collateral  security  for  the  above  note,  to  the  said  Emanuel 
Berri,  eighty-two  cases  of  cigars,  who  has  stored  the  same  in  the 
Bay  Warehouse  at  our  risk  and  expense." 
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The  cigars  were  deposited  in  the  Bay  Warehonse  as  the  prop- 
erty, and  subject  to  the  order  of  Berri,  one  of  the  defendants. 
Afterwards,  on  account  of  some  injury  to  the  warehouse,  the 
keeper,  without  the  order  or  knowledge  of  the  defendants,  re* 
moved  them  to  another  place  which  was  damp  and  unfit  fox  the 
storage  of  such  goods,  and  in  consequence  of  the  removal,  the 
cigars  were  damaged  and  their  value  greatly  impaired.  .  The 
Court  below  nonsuited  the  plajntiffs. 

Plaintiffs  appealed. 

Crittenden  db  Inge,  for  Appellants. 

The  contract  between  the  plaintiffs  and  defendants  was  one  of 
pledge  or  pawn,  and  the  pledgee  was  bound  to  use  ordinary 
diligence  in  the  care  of  the  pledge,  and  was  liable  for  ordinary 
neglect  in  keeping  it.    (Story  on  Bailments,  sees.  286,  832.) 

Common  or  ordinary  diligence  is  the  care  which  every  person 
of  common  prudence,  and  capable  of  governing  a  family,  takes 
of  his  own  concerns.  Ordinary  negligence  is  the  want  of  ordi- 
,naiy  diligence.    (Id.  seds.  11,  17.) 

What  constitutes  ordinary  diligence  may  also  be  materially 
affected  by  the  nature^  the  bulk,  and  the  value  of  the  articles. 
(Id.  Sec.  16.) 

The  pledgee  makes  himself  liable  for  all  losses  and  accidents 
whenever  he  has  done  any  aet  inconsistent  with  his  duty,  or  has 
neglected  or  refused  to  perform  his  duty.     (Id.  sees.  841,  842.) 

in  every  case  where  the  pledge  has  suffered  any  injury  by  the 
default  of  the  pledgee,  the  owner  is  entitled  to  a  recompense  in 
proportion  to  the  damages  sustained  by  him.    (Id.  Sec.  851.) 

The  words  "  at  our  risk  and  expense,''  do  not  at  all  vary  the 
legal  effect  of  the  contract,  nor  change  the  rights  and  duties  of 
the  parties.  They  merely  express  what  the  law  would  imply, 
and  were  introduced  from  excess  of  caution.  In  all  cases  of 
pledge,  without  any  express  stipulation  to  that  effect,  the  goods 
pledged  are  at  the  risk  and  expense  of  the  owner  to  this  extent, 
that  the  necessary  expenses  of  their  care  are  chargeable  to  the 
owner,  and  if  they  are  lost  by  casualty  or  other  unavoidable  ac» 
cident,  or  perish  through  their  own  intrinsic  defects,  without 
the  default  of  the  pledgee,  the  loss  falls  upon  tiie  owner.  (Id.^ 
sees.  806  a,  839, 863J= 

If  any  greater  effect  were  to  be  given  to  these  words,  they 
.would  protect  the  pledgees  against  their  own  default,  release 
them  from  all  obligation  to  use  any  care  or  diligence  in 
keeping  the  goods,  and  release  '^'them,  in  advance,  from  [645] 
all  liabiHty  for  the  grossest  negHgence,  amounting  even 
to  fraud.  It  cannot  be  supposed  tlfat  the  parties  had  any  such 
intention,  and  such  a  construction  cannot  be  maintained. 

But  here  the  injury  to  the  goods  was  through  the  default  of 
the  defendants.  It  was  the  consequence  of  their  permitting 
them  to  be  removed  from  the  warehouse  agreed  upon,  and  de- 
posited in  another  which  was  an  unfit  one  for  the  purpose,  and 
^vhere  the  cigars  must  necessarily  be  injured.    It  may  be  con-j 
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tended  by  the  defendants  that  this  removal  vraa  not  their  act, 
and  that  even  their  knowledge  of  it  until  after  the  injury  was 
done,  is  not  proved. 

But  proof  of  such  knowledge  was  unnecessary.  Bemg^  in  pos- 
session of  the  cigars,  holding  the  warehouse  receipt  for  them, 
and  being  the  only  persons  who  could  control  in  regard  to  their 
deposit  and  safe  keeping,  the  defendants,  as  a  matter  of  ordinaxy 
care  and  dilifi^ence,  were  bound  to  keep  themselves  informed 
upon  the  subject.  Their  neglect  to  do  so  was  an  omission  of 
duty,  which  rendered  them  liable  to  the  same  extent  as  if  the 
removal  had  been  their  own  act. 

Hall  McAUister,  for  Respondent. 

The  liability  of  the  defendants  is  that  of  unpaid  bailees,  and 
as  such,  they  are  only  liable  for  gross  negligence. 

The  bailment  of  the  goods  in  question  belongs  to  that  class  of 
bailments  called  pledge  or  pawn. 

Lord  Holt,  in  the  leading  case  of  Coggs  v.  Bernard,  (Lord 
Baymond  Rep.  909,)  says:  "Where  goods  or  chattels  are  de- 
livered to  another  as  a  pawn,  to  be  security  for  money  borrowed 
of  him  by  the  baUor,  this  is  called  in  Latin  vadium,  and  in  Eng- 
lish, a  pawn  or  pledge." 

This  transaction  is  spoken  of  in  the  complaint  "  as  a  pledge,** 
and  there  can  be  no  doubt  belong  to  that  class  of  bailments. 

The  ownership  of  the  goods  remained  in  the  plaintiflfs,  sub- 
ject to  the  rights  of  the  defendants  to  retain  possession  thereof 
as  securihr  for  the  payment  of  their  debt. 

Lord  Holt,  in  aforesaid  case  of  Coggs  v.  Bernard,  says:  "  The 
law  requires  nothing  extraordinary,  of  the  pawnee." 

Bailees  are  divided  into  paid  and  unpaid  agents. 

Where  there  has  been  no  conversion  of  the  goods,  the  liability 
of  paid  agents  and  unpaid  agents  differ.  Paid  agents  receive  a 
compensation  for  canymg  or  keeping  goods,  or  for  rendering  ser- 
vices in  reference  to  tiiem.  Such  are  carriers,  innkeepers,  ware- 
housemen, forwarding  agents,  and  the  like.  These  are  liable 
for  want  of  ordinary  diligence,  or,  which  is  the  same  thing,  for 
ordinary  negligence.  Paid  agents  may  be  sued  either  in  as- 
summit  or  case — that  is,  for  breach  of  promise  or  neglect  of  duty. 

Unpaid  agents,  who  have  possession  of  the  property  of  others, 
.are  persons  undertaking  to  keep,  or  carry,  or  perform  something 
.about  the  thing,  without  reward; — such  as  finders,  pawners, 
borrowers,  hirers;  for  though  \Et  hirer  pays  for  the  use  of  the 
thing,  he  is  not  paid  to  take  care  of  it.  In  all  these  cases, 
[646 J  if  there  has  been  no  conversioo,  so  that  '^'trover  will  not 
lie,  the  only  remedj«for  loss  or  injury  is  by  action  on  the 
case. 

Unpaid  bailees  are  only  liable  for  gross  negligence. 

In  the  great  case  of  loster  et  al.,  Eocecuiors,  etc,,  v.  The  Essex 

Bank,  (17  Mass.  479,)  the  Court  say,  that  in  case  of  a  deposit  to 

be  kept  without  reward,  "the  bailee  will  be  answerable  only  for 

gross  negligence,  which  is  considered  as  equivalent  to  a  breach 

.of  faith."    (P.  498.) 
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The  bailor  "  shall  be  the  loser,  unless  the  person  in  whom  he 
confided  has  shown  bad  faith  in  exposing  the  goods  to  hazards, 
to  which  he  would  not  expose  his  own."    (P.  501.) 

"  The  depositary  is  answerable,  in  case  of  loss,  for  gross  neg- 
ligence only,  or  fraud,  which  will  make  a  bailee  of  any  character 
answerable."    (P.  507.) 

WhUney  and  Wife  v.  Zee,  8  Metcalf,  91,  establishes  the  same 
rule;  Slanion  S  LUde  v.  B^  di  Joinery  2  Hawks,  145;  Thmpkina  y. 
SaUmarsh,  14  Serg.  &  Bawle,  275;  Tracy  et  al,  y.  Woody  3  Mason, 
132. 

It  really  makes  but  little  if  any  difference  in  the  present  suit, 
whether  the  defendants  are  considered  liable  for  ordinary,  or 
only  for  gross  negligence;  but  I  haye  deemed  it  proper  to  call 
attention  to  the  degree  of  negligence  which  renders  them,  as 
unpaid  bailees,  liable. 

The  defendants,  by  the  terms  of  the  pledge,  restricted  their 
liability  by  stipulating  that  the  cigars  should  be  at  the  risk  of 
the  plaintaffa. 

Can  a  bailee  restrict  his  liability  to  his  bailor? 

The  modem  decisions  haye  perhaps  established  the  principle 
that  common  carriers,  innkeepers,  and  persons  standing  in  a 
like  relation  and  subject  to  the  same  law,  cannot  make  a  binding 
special  contract  which  will  restrict  their  liability. 

Such  a  contract  is  held  to  bo  yoid. 

But  the  persons  subject  to  this  law,  are  persons  engaged  in  a 
public  employment,  and  who  cannot  refuse  to  act  upon  applica- 
tion; such  as  common  carriers,  who  are  compelled  to  receive 
goods;  inkeepers,  who  are  compelled  to  entertain  guests,  and 
the  like;  not  to  those  who  are  at  liberty  either  to  accept  or  refuse 
employment. 

Even  as  to  common  carriers,  innkeepers,  etc.,  the  above  doc- 
trine has  only  been  established,  if  at  all,  after  long  controversy 
among  the  Courts. 

There  is  no  doubt  that  ordinary  bailees,  for  hire,  may  stipulate 
for  a  different  degree  of  liability  from  that  to  which  tney  would 
be  subject  in  the  absence  of  an  express  contract;  that  is,  any 
exemption  which  stops  short  of  protection  in  case  of  fraud,  j 
{Alexander  et  al.  v.  Oreene  et  al.,  3  Hill,  p.  9;  Weils  y.  Tlie  Steam[ 
Xfavigation  Company,  2  Comstock,  p.  204.) 

If  bailees,  for  hire,  may  stipulate  for  a  restricted  liability,  a' 
fortiori  unpaid  bailees  may  do  so.  These  last  act  without  re-j 
ward;  they  are  not  paid  to  take  care  of  the  bailment. 

What  is  the  meaning  of  the  expression*,  ''at  our  risk?" 

To  ascertain  the  meaning  of  these  words,  as  here  used,  we 
must  look  at  the  relation  of  the  parties. 

The  possession  of  the  goods  in  question  by  defendants 
was  a  compul-*sory  one,  only  had  for  the  purposes  of    [647] 
complying  with  our  Statute  of  Frauds,  and  rendering 
their  loan  secure. 

It  cannot  be  said,  with  reason,  that  the  exemption  in  the  con- 
tract pointed  to  one  kind  of  risk  more  than  another. 
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That  the  xxarties  knew  the  law,  and  are  to  be  treated  as  hay- 
ling  contracted  in  reference  thereto,  cannot  be  denied. 

As  unpaid  bailees,  thej,  without  any  special  contract,  are 
only  liable  for  gross  negligence. 

Possessing  a  knowledge  of  the  fact  that  they  were  oinly  res- 
ponsible for  gross  negligence,  what  did  they  intend  by  usizig 
tbe  word  "ridk  ?" 

Clearly  they  meant  to  excuse  themsetres  from  anything  other 
than  an  intentional  or  fraudulent  Injury  of  the  goods  by  them* 
selves;  otherwise  the  stipulation  as  to  risk  would  have  nothing 
upon  which  to  operate— *would  be  mere  surplusage. 

Defendants  knew  they  were  not  responsible  for  theft,  or  fire, 
or  even  ordinary  negUgence,  but  only  for  gross  negUgence; 
and  they  stipulated  for  exemption  as  to  loss  arising  even  from 
this. 

The  keeper  of  the  Bay  Warehouse  was  the  eommon  agent  se- 
lected by  both  parties  for  the  keeping  of  these  goods.  He  is 
distinctly  recognized  as  such  by  the  contract. 

The  bailment  was  left  in  the  hands  of  this  common  agent, 
and  always  remained  in  his  custody.  The  defendants  nerer 
interfered,  or  attempted  to  interfere  with  the  goods.  They 
never  knew  of  the  removal  to  Scott's  Warehouse;  that  was  the 
act  of  the  keeper  of  the  Bay  Warehouse;  and  against  the  conse- 
quences of  this  act,  if  improper,  or  of  any  other  act  of  his,  they 
had  distinctly  stipulated  by  their  contract. 


Mr.  Justice  Tebbt,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  Court.    Mr.  Chief  Justice  Mubbat  concurred. 

A  pledge  is  a  bailment  which  is  reciprocally  beneficial  to  both 
parties.  The  law  therefore  requires  of  the  pledgee  the  exercise 
of  ordinary  .diligence  in  the  care  and  custody  of  the  goods 
pledged,  and  he  is  responsible  for  ordinary  negligence.  (Story 
on  Bailments,  sees;  323,  332;  Smith's  Lead.  Ca.  251,  258.) 
What  will  amount  to  ordinary  negligence  must  depend  on  the 
circumstances  of  the  transaction,  and  the  character  of  the 
pledge.  In  general,  it  may  be  defined  to  be  the  neglect  to 
exercise  that  degree  of  care  which  an  ordinarily  prudent 
man  usually  bestows  upon  his  own  property  of  a  like  descrip- 
tion. 

Was  the  liability  of  defendants  changed  by  the  stipulation, 
and  if  so,  to  what  extent  ? 

It  is  contended  that  it  was  competent  for  the  parties  to  stipu- 
late for  a  different  degree  of  liability  to  that  which  would  attach 
in  the  absence  of  an  express  contract,  and  that  the  words 
''stored  in  the  Bay  Warehouse,  at  our  risk  and  expense,'' 
operated  to  discharge  the  defendants  from  all  responsibility  on 
account  of  damages  from  any  other  cause  than  intentional  fraud 
of  defendants. 

We  do  not  give  the  words  cited  a  construction  so  comprehen- 
sive. In  our  opinion  they  could  operate  to  release  the 
[648]    defendants  from  responsi-'^bility  only  while  the  goods 
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zemained  in  the  place  designated.  Upon  their  remoTal  it  was 
avoided,  and  the  defendant's  liability  was  such  as  by  law  attaches 
under  lilce  contracts. 

The  fact  that  the  goods  were  remoTed  by  the  keeper  of  the 
warehouse  without  the  direction  or  knowledge  of  defendants, 
is  not  material;  it  was  their  duty  to  see  that  goods  were  kept  in 
the  place  agreed  on,  or^^if  a  removal  was  necessary,  to  have  them 
stored  in  a  secure  and  proper  place.  The  keeper  of  the  ware- 
house, as  the  agent  or  bfulee  of  defendants,  is  responsible  to 
them  for  any  damage  resulting  from  his  unauthorized  acts. 
.Judgment  reversed  and  cause  remanded. 


MTJBPHTi;.  WALLINOFOBD. 

Pb^b  Po0BE88io)r.-^Wher6  a  plaintiff  in  ejectment  seeks  to' 
recoTer  np<m  prior  pooaeiwion,  and  doea  tkot  aliow  a  oofflpliance  yirith  the 
statute  conoeming  poaaesaory  actioaa  in  this  btate,  he  can  only  recover 
npon  proof  of  actual  bona  fide  occupation. 
Idem. — Possession,  waxN  iMsumciEKT. — A  mere  entry  without  color  of 
title,  accompanied  by  a  aunreyiand  markiTig.  of  boundaries,  is  not  suffi-' 
•oient. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District.; 

This  was  an  action  of  ejectment  transferred  from  the  District 
Court  of  the  Eleventh  Judicial  District,  county  of  El  Dorado. 
It  was  brought  ^o  recover  possession  of  about  twelve  acres  of 
land  in  that  county,  being  part  of-  a  tract  of  one  hundred  and 
sixty  acres  taken  up.  by  j^aintiff  in  1850.  The  plaintiff  relies 
solely  upon  his  prior  possession.  He  proved,  on  the  trial,  his 
having  ihe  tract  surveyed  in  1850,  and  the  boundaries  marked 
by  blazing  trees  along  the  lines;  alsOj  that  he  inclosed  about 
three  acres  of  the  tract,  and  built  a  house  thereon*  He  did  not, 
however,  prove  a  compliance  on  his  part  with  the  provisions  of 
the  Act  concerning  the  mode  of  maintaining  possessory  actions 
in  this  State.  The  land  sought  to  be  recovered  is  near  to  the< 
plaintiff's  enclosure. 

Upon  the  plaintiff  resting  his  case,  the  defendant  moved  for 
a  nonsuit,  which  was  denied.  The  juiy  found  a  verdict  for 
plaintiff,  and  judgment  was  entered  accordingly^.  Defendant 
appealed. 

Smith  and  Hardy,  for  Appellant. 

The  motion  for  nonsuit  should  have  been  granted.  How- 
ever well  settled  the  law  may  be  as  to  the  sufSciency  of  proof  of 
possession  in  an  action  of  ejectmeiit,  we  are  confident  that  the 
rule  never  has  been  extended  so  far  as  to  render  a  constructive  ] 
possession  proof  of  title. 

If  a  party  enter  under  a  paper  title  and  hold  a  portion  of  the 
land  described,  by  occupation,  his  possession  is  commensurate 

1.    Approyed  Bird  t.  DamUor^  7  Cal.  802, 309;  Slaininger  y.  Andrews,  4  Key.  69. 
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ynih.  the  descriptiotis  of  bounds  in  his  title.    But  if  A.  enter 
upon  forty  acres  of  ground^  enclose  and  improve  it  with- 
[649}   out  color  of  title,  he  cannot  by  mere  "^'verbal  declarations 
extend  his  possession  constructiyely  beyond  his  enclos- 
ure.   (Jackson  v.  Warfard,  7  Wendell,  62.) 

If,  tnen,  the  possession  must  be  colored  by  paper  title,  or  be 
actual,  it  is  manifest  the  nonsuit  should  have  been  granted.,  for 
the  plaintiff  has  made  no  pretense  of  title  or  actual  occupancy. 
It  is  only  he  who  is  in  possession,  claiming  title,  in  whose  favor 
the  law  raises  the  presumption  of  ownership. 

CJias.  D.  Judah,  for  Respondent. 

There  was  proof  of  an  actual  possession  of  a  part  of  the  sonre  j 
of  the  one  hundred  and  sixty  acres  in  1851;  that  the  boundaries 
were  easily  traced;  that  plaintiff  was  in  possession  in  1850 — 
made  improvements— erected  a  house — ^fen^ed  in  two  or  three 
acres — ^and  that  the  defendants  came  upon  the  land  in  1852  and 
took  the  premises  in  dispute,  being  about  two  hundred  yards 
from  the  house  of  plaintiff,  and  that  the  piece  taken  by  d^end- 
ants  was  within  marks  defining  the  line  and  boundaries  of  the 
one  hundred  and  sixty  acres.  (Plume  v.  Seward,  4  Cal.  B.  p.. 
,94.) 

The  defendants  were  trespassers,  and  possession  gives  a  right 
of  action  against  them,  even  if  title  is  shown  in  another.  {Be^ 
queue  v.  Cauifield,  4  Cal.  278.) 

Mr.  Justice  Tebbt  delivered  the  opinion  of  the  Court.  Mr»* 
Chief  Justice  Mubsay  concxuired. 

This  is  an  action  of  ejectment,  in  which  the  plaintiff  seeks  to 
recover  upon  prior  possession. 

The  facts,  as  disclosed  by  the  record,  are  as  follows:  In  1850 
the  plaintiff  entered  upon  a  tract  of  l^otd  in  El  Dorado  County; 
caused  it  to  be  surveyed,  and  the  boundaries  marked;  built  a 
house  upon  it,  in  which  he  resided,  and  enclosed  and  cultivated 
a  small  portion  of  the  tract.  In  1852  the  defendant  entered 
upon  the  land  within  the  boundaries  of  the  survey,  but  not 
.within  the  actual  enclosure  of  plaintiff. 

''Possession  is  presumptive  evidence  of  title,  but  it  must  be 
an  actual  bona  fide  occupation,  a  pedis  possessio,  a  subjection  to 
the  will  and  control,  as  contradistinguished  from  the  mere  as* 
sertion  of  title,  and  the  exercise  of  casual  acts  of  ownership." 
(See  Flume  v.  Seward,  4  Cal.  95.)  A  mere  entry  without  color 
of  title,  accompanied  by  a  survey  and  marking  of  boundaries,  is 
not  sufficient. 

The  statute  of  this  State  has  provided  a  means  by  which  the 
actual  possession  of  a  party  may  be  extended  to  the  limits  of  his 
survey,  but  the  plaintiff  not  having  shown  a  compliance  with 
the  provisions  of  the  statute,  cannot  recover  under  it.  {Sweet- 
land  V.  lYoe,  ante  144.) 

The  Court  erred  in  refusing  a  nonsuit.    Judgment  reversed. 
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^LAFOBGE  V.  MAGEE.  [650] 

CouNTT  Indebtedkess — VESTED  BzGHTB  GF  Gbeditobsw— Wheie  the  right  of 
a  holder  of  county  scrip  to  payment  thereof  had  become  fixed  by  pre- 
sentation, there  being  monev  for  such  payment  then  in  the  treasury,  a 
subsequent  Act  of  the  LegiBlature  cannot  interrene  to  divest  rights  al* 
ready  acquired. 

Innt. — PowEB  OF  Leoiblatitbb.— While  the  Legislature  has  power  to  direct 
in  what  manner  county  revenues  shall  be  disposed  of,  still  they  cannot 
divest  a  right  of  a  par^  which  is  complete,  vested,  and  determined. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Calaveras. 

This  was  an  application  for  a  mandamus,  filed  Januaiy  21, 
1856,  to  compel  the  defendant^  County  Treasurer  of  Calaveras 
County,  to  pay  certain  warrants  belonging  to  plaintiff,  and 
amounting  to  |l9,002  87,  being  the  bulk  of  the  unfunded  in- 
debtedness of  the  county.  The  complaint  charges  that  the  de- 
fendant has  paid  and  is  paying  indebtedness  incurred  for  the 
current  expenses  of  the  county,  while  he  refuses  payment  of  the 
scrip  held  by  Laforge,  issued  for  indebtedness  previously  incur- 
red. The  Court  below,  on  petition  and  answer,  ordered  a  per- 
emptorv  mandamus  to  issue.     Defendant  appealed. 

The  following  statement  of  facts  is  admitted  by  stipulation : 

The  respondent  was  the  owner  and  holder  of  warrants,  as  set 
forth  in  his  complaint,  and  registered  as  therein  charged. 

The  appellant  was  county  treasurer  as  charged. 

The  board  of  supervisors  had  made  an  order  appropriating 
one  third  of  the  revenue  arising  to  the  county  to  the  payment  of 
old  indebtedness  of  the  county,  and  two  thirds  of  the  county 
revenue  to  the  payment  of  the  current  expenses  of  the  county. 

The  treasurer  had  complied  and  was  complying  with  the  order 
of  the  board  of  supervisors — the  question  being  whether  the 
board  of  supervisors  had  the  legal  power  to  make  the  order,  and 
whether  the  remedy  was  properly  taken.  To  which  exception 
was  taken  by  appellant. 

Smith  S  Hardy,  for  Appellant. 

Bobinaony  Beaity  db  Sackett,  for  Bespondent. 

No  briefs  on  file. 

Mr.  Chief  Justice  Musbat  delivered  the  opinion  of  the  Courtr 
t&Ir.  Justice  Hetdenfeldt  and  Mr.  Justice- Tebbt  concurred. 

At  the  time  when  Laforge  presented  his  warrants  for  pay- 
ment, there  being  money  in  the  treasury  which  had  been  appro- 
priated under  a  previous  and  existing  law  for  that  purpose,  his 
right  became  fixed  and  could  not  l^  destroyed  by  subsequent 
legislative  enactment.  It  was  the  duty  of  tlie  treasurer  to 
pay  the  warrants  at  the  time  of  their  pre-*  sentation,  and  [651] 
the  subsequent  Act  of  the  Legislature  could  not  intervene 
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to  divest  rights  already  acquired.  In  other  words^  had  the 
urer  paid  the  money  at  the  time  it  was  his  duty  to  do  so,  there 
^ould  have  been  an  end  of  the  controversy  or  rather  it  would 
have  had  no  commencement.  Bat  he  refused  to  comply  with 
vrhat  has  been  already  determined  to  be  his  duty,  and  delayed 
the  plaintiff,  until  an  Act  of  the  Legislature  was  passed  attempt- 
ing to  impair  his  right,  and  now  claims  that  the  plaintiff  takes 
nothing  by  his  judgment. 

While  we  admit  that  the  Legislature  has  power  to  direct  in 
what  manner  the  revenues  of  the  county  shall  be  disposed  oi, 
still  they  cannot  in  a  case  like  the  present,  where  the  right  of 
the  party  is  completely  vested  and  determined,  divest  or  take 
away  the  right. 

Judgment  affirmed^ 


PALMER  V.  MELYIN  m  al. 

>  AiTACHMZirr  6oia>  Esbkntzals  ot  Compi«axnt  zn  Agtioh.— In  an  Action' 
on  a  bond  given  to  release  property  from  attachment,  the  complaint 
should  state  that  the  property  was  released  upon  the  execution  and  de- 
livery of  the  bond.  To  duuge  the  oUigors,  it  is  neoessary  to  state  the 
consideration  of  the  nndertaking,  and  a  mere  reference  to  the  condition 
of  the  bond  itself,  wherein  such  release  is  stated  as  a  consideration,  is 
insufficient. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

This  was  an  action  on  an  undertaking  given  to  release  prop- 
erty from  attachment.  The  complaint  alleges  the  execution 
and  delivery  of  the  undertaking  by  the  defendants  in  a  certain 
action,  and  has  annexed  a  copy  of  the  undertaking,  in  which 
the  *'  relief  from  attachment"  is  stated  as  a  consideration  of  the 
bond.  The  complaint  alleges  final  judgment  for  plaintiff  in  the 
attachment  suit,  oxit  does  not  aver  that  the  goods  attached  were 
released  on  the  execution  and  deliveiy  of  the  bond. 

The  defendants  demurred  to  the  complaint  on  the  ground, 
among  others,  that  it  failed  to  allege  the  release  of  the  goods 
attached  on  execution  and  delivery  of  the  bond.  The  demurrer 
was  overruled,  and  the  defendants  failing  to  answer,  judgment 
was  entered  for  plaintiff.    Defendants  appealed. 

John  Currey,  for  Appellants. 
.  The  demurrer  should  have  been  sustained  on  the  ground  Chat 
the  complaint  did  not  show  by  averment  that  the  property  at- 
tached was  released  on  executing  and  delivering  the  under- 
taking. 

If  the  consideration  for  the  undertaking  of  defendants  was 
the  release  of  the  property  attached,  then  according  to  the 
most  familiar  principles  of  pleading,  such  consideration  should 

1.  ApproTed  Nideerwn  t.  CkaUerton,  1 0aL  070;  CwiU  T.  Bickard$t  0  Gal.  37;  WiUiamton 
T.BlaUan,9(M.S0l, 
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be  alleged,  and  mthout  such  allegation,  the  complaint  was  in- 
snfiicient,  as  not  stating  facts  sufficient  to  constitute  a  cause  of 
action. 

*Bobin8on,  Beatty  S  Botts,  for  Bespondent.  [662] 

The  i^pellants  urge  that  the  complaint  is  defective  in 
not  alleging  the  delivery  of  the  property  to  plaintiff  on  the  exe- 
cution of  the  undertaking;  that  is,  they  ask  the  Court  to  treat 
this  undertaking,  which  recites  the  consideration  as  a  concur- 
rent act,  as  an  executory  agreement  on  the  part  of  the  sureties, 
dependent  upon  a  condition  precedent  upon  the  part  of  the 
plaintiff. 

This  is  simply  absurd.  Moreover,  if  to  give  this  undertaking 
a  statutory  validity,  an  order  of  the  Court  were  necessary,  it 
would  certainly  have  been  competent  for  the  plaintiff  to  prove 
such  an  order  on  the  trial.  Alt  the  facts  that  could  have  bepn. 
proved  axe  admitted  by  the  default. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBRAY.  Mr.  Justice  HnnsNTELDT  and  Mr.  Justice  Tebbt  con- 
curred. 

The  demurrer  to  the  plaintiff's  complaint  was  well  taken,  and 
should  have  been  sustiuned. 

The  complaint  does  not  state  that  the  property  attached  was 
released  upon  the  execution  and  delivery  of  the  bond.  To 
charge  the  defendants,  it  is  necessary  to  allege  the  considera- 
tion of  the  undertaking,  and  a  mere  reference  to  the  condition 
of  the  bond,  is  insufficient. 

Judgment  reversed,  and  cause  remanded. 


SMITH  V.  ANDREWS  et  al. 

Plxadino  Judomskt  or  Intbbzob  Ooubt. — In  pleading  the  jud^ent  of  a' 
Probate  Court,  it  being  a  Coxat  of  limited  and  inferior  jurisdiction,  it 
is  necessary  to  set  forth  the  facts  which  give  jurisdiction. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco.  ^ 

This  was  an  action  against  A.  T.  McClure,  Smyth  Clark  and 
"William  Andrews,  on  the  official  bond  of  McClure,  as  adminis- 
trator of  the  estate  of  Heniy  C.  GiUis. 

The  complaint  alleges  that  the  plaintiff  had  a  claim  for  $831 
against  the  estate  of  Gillis;  that  he  presented  his  claim,  and  the 
same  was  allowed  by  the  administrator  and  the  Probate  Judge; 
that  subsequently  *'the  said  A.  T.  McClure  filed  a  petition  in 
the  said  Probate  Court,  praying  that  the  said  Court  would 
authorize  him  to  pay  the  claims  duly  presented  against  said  es- 
tate; that  said  Court,  on  the  4ih  December,  1854,  made  an 
order  or  decree  whereby  said  administrator  was  authorized  to 
pay  all  the  claims  duly  pi^sented  and  approved,  and  amongst 
the  said  claim  of  the  plaintiff  herein; "  that  the  plaintiff  had  de- 

683 


653  Smith  v.  Andbews.  [Sup.  Ct4 

77- — ! 

manded  the  payment  thereof  from  said  administrator,  ^wLich 
had  been  by  him  refused;  that  said  administrator  had  in  bis 
hands  sufficient  money  to  pay  all  the  claims  presented  and 
allowed  against  said  estate,  and  that  the  time  lor  presenting 

claims  against  the  estate  had  expired. 
[653]       *The  defendant,  Andrews,  demurred  to  the  complaint,' 

as  not  stating  facts  sufficient  to  constitute  a  cause  of 
action,  specifying,  among  other  grounds  of  demurrer,  tliat 
the  judgment  of  the  Probate  Court  was  not  set  forth  in  the  com- 
plaint, nor  the  facts  stated  which  are  necessary  to  give  that 
Court  jurisdiction.  The  Court  below  overruled  the  demurrer. 
The  defendants  answered,  and  the  cause  being  tried  by  the 
Court,  a  judgment  was  entered  for  plaintiff.  Defendants  ap- 
pealed. 

ff,  Plattf  for  Appellants. 

As  to  the  point  that  the  complaint  is  defective  in  not  setting" 
forth  the  facts  requisite  to  give  the  Probate  Court  jurisdiction, 
see  Comp.  Laws,  395,  Sec.  131. 

The  decree  of  the  Probate  Court,  the  main  ground  of  actiony^' 
is  not  set  out  in  the  complaint.     See  1  Chitty's  PI.  404,  521. 

It  is  a  clear  and  salutazy  principle  that  inferior  jurisdictions, 
not  proceeding  according  to  course  of  the  common  law,  are  con- 
fined strictiy  to  the  authority  given  them  by  tiie  statute;  they 
can  take  nothing  by  implication,  but  must  show  their  power 
expressly  given  tixem  in  evei^  instance.    (1  Caines,  594 — notes.) 

The  decree  or  judgment  is  void,  and  tnere  was  no  obligation 
on  the  administrator  to  observe  it,  and  hence  his  disobedience 
no  breach  of  the  bond  so  as  to  cliarge  the  surety.  The  decree 
is  void,  because  there  is  no  power  conferred  on  the  Court  to 
make  such,  and  the  Court  can  take  nothing  by  implication. 
(Comp.  Laws,  page  415,  sees.  259,  60.) 

The  decree  being  void,  there  was  no  breach  of  the  bond,  by 
reason  of  the  non-compliance  of  the  administrator.  A  refusal 
by  an  administrator  to  comply  with  a  decree  of  the  Probate 
Court,  in  itself  void,  is  not  a  breach  of  the  bond.  (Hancock  v.. 
^xMard,  19  Pick.  167, 173.) 

Fm.  H.  Rhodes,  for  Respondent. 

The  appellant  contends  that  in  a  complaint,  the  whole  evi-' 
rdence  must  be  set  out  in  hcuec  verba,  or  it  is  demurrable.  The 
complaint  in  this  case  sets  out  the  facts  that  the  claim  was  pre- 
'sented  to  the  administrator  and  the  Judge  according  to  law, 
and  allowed.  It  was  not  deemed  necessary  to  file  copies  of  all 
the  proceedings;  if  they  ran  irregular,  they  could  be  objected  to 
on  the  trial,  and  ruled  out  like  all  other  evidence;  so  with 
respect  to  the  fourth  ground  of  demurrer.  The  appellant  states 
that  the  main  ground  of  action  is  the  Judge's  order,  and  that  it 
ought  to  have  been  incorporated  verbatim  et  lUeraiim,  in  the  com- 
plaint. 

Now,  it  is  not  true  that  the  Jndge's  order  is  the  "main 
ground  of  complaint."   It  is  no  ground  of  complaint  at  all.    The. 
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ground  of  complaint  is  the  malfeasance  and  embezzlement  by 
the  administrator  of  the  funds  of  the  deceased.  The  order  of 
the  Judge  was  a  mere  direction  as  to  whom  he  should  pay  OTcr 
the  assets. 

The  allegation  in  the  complaint  is  fully  snfScient  to  identify 
the  order  of  the  Court. 

The  rule  of  law  respecting  pleading  is  that  facts,  and 
not  testimony,  "^must  be  spread  on  the  record.     See    [654] 
Gould  and  Chitty's  Pleadings,  jx»8im;  also  decisions  of 
this  Court. 

The  decree  of  the  Probate  Court,  being  a  Court  of  competent 
jurisdiction,  over  the  subject-matter  and  the  persons,  would  be 
final,  unless  set  aside  on  appeal.  This  Court,  in  the  case  of 
iWamer  y.  WUson  (4  Cal.  313),  has  fully  adjudicated  this  point. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
lUEuBBAT.  Mr.  Justice  ELetdemfeldt  and  Mr.  Justice  Tebbt  con- 
curred. 

The  demurrer  to  the  plaintiff's  declaration  was  well  taken. 
Probate  Courts  are  of  interior  and  limited  jurisdiction,  and  in 
pleading  their  judgments,  it  is  necessary  to  set  out  Uie  facts 
which  give  jurisdiction. 

In  England,  Courts  are  divided  into  such  as  are  of  record, 
and  those  that  are  not.  Courts  of  record  are  supreme,  superior 
or  inferior.  Inferior  Courts  may  be  defined  to  be  those  whose 
jurisdiction  is  limited  and  special,  and  whose  proceedings  are 
not  according  to  the  course  of  the  conunon  law.  Inferior  Courts 
are  bound,  in  their  original  creation,  to  causes  arising  within 
such  limited  jurisdiction;  hence  it  is  necessary  for  them  to  set 
forth  their  authority,  for  nothing  shall  be  intended  within  the 
jurisdiction  but  what  is  expressly  alleged  to  be  so.  (£ac. 
Abridgment,  title  Courts,  p.  630.) 

In  the  case  of  Warner  v.  WUson  (4  Cal.  813),  so  much  of  the 
opinion  as  related  to  the  introduction  of  the  record  of  the  Pro- 
bate Court  was  obiter,  as  the  acts  of  Edward  E.  Dunbar  were 
afterwards  ratified  by  Frederick  Dunbar.  The  mistake  proba- 
bly arose  from  the  fact,  that  the  respondents  did  not  resist  the 
reversal,  and  the  Court  was  thus  led  into  a  hasty  and  erroneous 
expression  of  opinion.  We,  however,  avail  ourselves  of  this 
early  opportunity  to  correct  the  error. 

Judgment  reversed,  and  cause  remanded.. 


SQUIRES  V.  PAYNE  kt  al. 

[Chatteij  MoBTOJLoa.  Dbuvsbt  bt  Wabeboubs  BionFES.— Where  the  plaint- 
ifif  took  a  mortgage  on  one  thousand  sacks  of  flour,  and  took  the  ware- 
hoxiBeman's  receipt  therefor,  and  subsequently  requested  the  warehouse* 
man  to  segregate  the  particular  flour  from  a  large  quantity  belonging  to 
the  mortgagor,  and  the  warehouseman  accordingly  put  plaintiff's  mark 
on  a  pile  of  eleven  hundred  and  ninetv-siz  sacks  of  the  mortgagor, 
standing  separate  from  the  rest:    Held,  Uiat  it  was  a  good  segregation. 
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loxM. — ^This  delivery  devtroved  the  priyitj  between  Iba  warehotuemui  ajid 
the  mortgagor,  and  maoe  the  former  agent  ol  the  mortgagee  alone,  witli, 
whom  he  might  a^nst  for  the  excess. 

BsBBZFT,  LzABixjTx  OF  VOB  ToBT.— Where  the  sheriif  wrongfully  took  po8ae»«' 
sion  of  the  goods,  and  thereby  deprived  the  plaintiff  of  them,  the  ttusb 
that  they  were  taken  by  the  coroner,  under  a  writ  against  the  shezifi^  be^ 
.fore  the  latter  had  removed  them,  does  not  excuse  his  tort. 

Appeal  from  the  Superior  Oourt  of  the  City  ol  €an  IVanciacoj 

This  was  an  aofeion  of  trespaes  againrt  Payne  and  HerJ 
[656]    rick,  for  seizing  '^'eleven  hundred  and  ninety-six  quarter 
sacks  of  flour,  for  the  value  of  the  flour  and  for  damages. 
The  plaintiff  loaned  $1,500  to  one  Ohazal,  and  took  the  note  of 
the  latter  for  the  amount  and  interest,  seoured  by  chattel  mort-* 
gage  on  the  flour;  for.  which  he  reoeiyed,  inihis  own  name,  the 
receipt  of  Tilden  &  Little,  the  warehousemen,  with  whom  it 
was  stored,  and  who  acted  as  Chazal's  agents  in  negotiating  the 
loan.    The  defendants  reoeived  a  similar  receipt  for  three  thou-^ 
sand  six  hundred  sacks,  as  security  for  a  loan  made  by  them  to 
Ghazal.    The  plaintiff  demanded  ot  Tilden  &  Little  that  his  onei 
thousand  sacks  be  segregated  from  the  balance  of  Chassal's  flour.  ] 
T.  &  L.  informed  him  that  it  would  be  veiy  iaconTenient  to 
make  an  entire  change  in  the  position  of  the  flour,  but  placed 
the  plaintiff's  name  on  a  separate  lot  of  Ohazal's  flour,  consiBt-. 
ing  of  eleven  hundred  and  ninety-six  sacks.    K.  W.  Beebe  sao-^ 
ceeded  Tilden  &  Little  in  the  warehouse,  and  advertised  for  pajv; 
ties  to  exchange  their  warehouse  receipts.     On  discovering  that 
there  was  a  deficiency  in  the  '*  Eclipse  Mills  "  flour,  which  was 
the  brand  of  the  flour  of  Chazal,  he  refused  to  exchange  receipts 
for  that  brand,  whereupon  suits  were  commenced  bv  several! 
parties.    The  defendants  brought  a  replevin  suit  against  Beebe 
for  three  thousand  six  hundred  quarter  sacks  of  flour,  in  which 
the  sheriff,  by  the  direction  of  the  attorney  of  defendants,  seized! 
the  eleven  hundred  and  ninety «Bix  sacks  above  referred  to,  andj 
other  flour  in  the  warehouse,  and  placed  a  keeper  in  chargp^i 
Shortly  after,  and  on  the  same  day,  the  coroner  claimed  thej 
flour,  under  a  writ,  in  an  action  brought  by  Schwabe  &  Go.^i 
against  the  warehouseman  and  the  shenff    The  sheriff  removed 
about  four  hundred  of  the  eleven  hundred  and  ninety-six  sacks 
before  he  was  stepped.    The  coroner  seized  the  remainder;, 
thereby  making,  with  other  flour,  sufficient  to  satisfy  his  writ-*, 
leaving  the  sheriff  about  eleven  hundred  and  forty-six  sack  in  all. 
The  value  of  the  flour  was  proved  to  be  one  dollar  and  fifty^ 
cents  per  quarter  sack. 

The  Court  below  charged  the  jury  that  a  separation  and' 
marking  of  a  parcel  of  nearly  the  same  quantity,  would  amount 
to  a  segregation;  and  that,  if  the  shenff  &:st  seizedthe  flour 
of  the  plaintiff,  the  coroner's  taking  it  out  of  his  hands  would 
not  change  the  liability  of  the  defendants.  The  Court  refused 
to  instruct  the  juiy  thiat,  in  any  event,  the  plaintiff  could  only 
recover  one  thousand  sacks.  The  juiy  found  a  verdict  for  the 
plaintiff  for  |ly500»     Motion  for  a  new  trial  made  and  over? 
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ruled,  and  judgment  entered  on  the  Terdiot.     Defendants  ap- 
pealed. 

Hall  McAllister,  for  Appellants. 

Plaintiff  does  not  show  sufficient  title  to  recover. 

His  possession  was  only  constructiTe,  Mere  possession  is 
enough  to  support  trespass  where  it  is  actual.  ConstructiTe 
possession  is  not  sufficient,  unless  coupled  with  a  property  in 
the  goods,  either  general  or  special.  (1  Chitty  PI.  168;  9  Met- 
calf,  235.) 

Plaintiff  sets  up  a  special  property;  his  position  being  that  of 
a  pledgee,  with  the  right  of  immediate  possession. 

'^'Where  goods  are  sold,  it  is  implied  tnat  they  are  cer-  [656] 
tain  specified  goods.  So  when  they  are  pledged.  There- 
fore, where  goods  are  sold  or  pledged,  the  property  cannot  pass 
imtil  the  particular  goods  are  identified,  which  can  be  done, 
when  they  form  part  of  a  mass,  only  by  segregating  them  from 
i.all  others. 

The  one  thousand  sacks  of  plaintiff  were  never  identified  by 
being  separated  from  all  others.  If  a  segregation  of  twelve 
hunted  were  sufficient  to  do  this,  so  would  have  been  a  seg- 
regation of  fifteen  hundred,  or  two  thousand,  or  five  thousand. 

There  was  not  one  of  those  sacks  that  could  be  said  with  cer- 
tainty to  be  pledged  to  the  plaintiff.  If  any  two  hundred  of 
itiiese  twelve  nunored  had  been  damaged  or  destroyed  by  some 
accident,  plaintiff  could  not  have  been  made  to  bear  the  loss, 
for  it  could  not  be  proved  they  were  his.  Where  goods  are 
mixed,  until  they  are  identified  tibeir  owners  are  not  identified. 

In  a  legal  action,  where  plaintiff's  title  is  incomplete,  he  can- 
jnot  maintain  the  suit. 

Holder  of  a  negotiable  note,  though  hcma  fide  purchaser,  can 
(maintain  no  action  without  the  payee's  endorsement. 

Here,  the  goods  not  having  been  identified  at  the  time  of  the 
iaileged  trespass,  no  property  had  passed  to  the  plaintiff,  and  he 
.can  maintain  no  action  for  mem. 

As  to  segregation;  Oardner  v.  Suydam,  8  Selden^  857,  and  cases 
■there  cited. 

Other  cases  as  to  segregation  are :  4  Taunton,  644;  7  Gowen,  85; 

7  Ohio,  128;  12  East.  614;  6  East.  614;  11  East.  210;  5  Taun- 
ton, 176,  617;  2  Campbell,  240;  2  Mawle  A  Selwyn,  240;  5  Bam- 
well  &  Cresswell,  857;  8  Dowling  &  Byling,  693;  1  Taunton,  458; 

8  Barnwell  &  Alderson,  321;  4  Campbell,  237;  13  Pickering, 
182;  2  Johnson,  13. 

As  against  defendants,  Chazal's  transfer  of  the  goods  to 
plaintiff  was  void,  under  sees.  15,  16, 17  of  Statute  of  Frauds, 
for  want  of  an  actual  change  of  possession.  They  remained  in 
the  hands  of  Chazal's  agents,  as  before,  giving  him  that  false 
credit  which  enables  a  debtor  to  defraud  creators,  and  which 
it  is  the  veiy  object  of  this  provision  in  the  Statute  of  Frauds  to 
prevent. 

The  evidence  shows  plaintiff's  rights  if  any,  was  only  to  one 
ithousand  sacks, 
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The  verdict  being  for  $1,500,  is  evidently  for  the  whole  t^i^elve 
hundred  sacks. 

But  the  evidence  shows  a  levy  upon  only  eleven  hundred,  and 
fortj-six  sack^^in  all,  and  that  only  about  four  hundred  of  tliese 
belonged  to  the  twelve-hundred-sack  pile,  the  one  claimed  by 
plaintiif. 

So  that  the  verdict  is  against  the  evidence. 

To  show  possession  ill  the  sheriff,  the  jury  were  allowed  to 
consider  Schwabe's  suit,  and  the  service  of  process  by  the  coro- 
ner; this  being  res  inter  alios  acta,  was  inadmissible. 

If  plaintiff  answers  the  objection  as  to  want  of  segre- 
[657]  gation  of  the  *one  thousand  sacks,  by  claiming  that 
there  was  a  complete  transfer  of  the  whole  twelve-Iiun- 
dred-sack  pile  to  him,  by  Tilden  &  Little,  as  Chazal's  agents. 
Betting  it  apart  for  him,  this  amounted  to  a  subsequent  parol 
mortgage  or  pledge  of  two  hundred  additional  sacks. 

1.  This  subsequent  mortgage  was  void  under  the  Statute  of 
Frauds,  Sec.  20. 

The  evidence  shows  that  receipts  had  been  given  by  Tilden 
&  Little  covering  all  the  Eclipse  Mills  Flour  of  Chazal  in  the 
store.  Every  portion  of  it  was  thus  specifically  appropriated  to 
the  payment  of  Ghazal's  creditors  in  the  precise  quantities  named 
in  their  respective  receipts.  Such  a  proceeding  was  therefore  a 
''  charge  upon  goods  made  to  defraud  creditors,"  and  void. 

2.  But  supposing  this  subsequent  pledge  not  to  be  void  under 
the  statute,  and  assuming  Tilden  &  Little  to  have  had  full  power 
as  Chazal's  general  agents,  to  mortgage  his  flour,  the  moment 
they  had  given  receipts  for  all  the  flour,  their  agency  for  that 
purpose  was  exhausted ;  they  -were  fundi  officio,  and  could  make 
no  further  or  different  appropriation  of  it. 

Again  :  suppose  their  agency  to  be  still  continuing  after  the 
specific  appropriation  of  every  portion  of  the  flour ;  they  could 
not  take  from  one  what  belonged  to  another,  without  committing 
a  tort,  which  there  is  no  evidence  of  Chazal's  having  authorized 
them  to  do. 

If  it  be  objected  that  from  the  amount  of  the  verdict,  $1,500, 
the  jury  evidently  found  in  favor  of  tfce  validity  of  the  subsequent 
transfer,  because  twelve  hundred  sacks,  at  |l  25,  would  make 
exactly  this  amount,  the  answer  is,  that  non  coristat,  but  the  ver- 
dict was  made  up  of  $1,250,  for  the  one  thousand  sacks,  and 
$250  as  damages. 

Now,  it  is  entirely  uncertain  which  of  these  two  suppositions 
is  the  tme  one,  and  in  such  case  the  appellate  Court  always  di- 
rects a  new  trial.  (3  Wendell,  418 ;  31  Maine,  528 ;  1  Pick. 
206 ;  5  Ohio,  309 ;  10  B.  Monr.  4;  2  Bibb,  89 ;  7  B.  Monr.  193.) 

Shqfter,  for  Bespondent. 

As  to  the  refusal  to  instruct  the  jury  that  the  plaintiff  cannot, 
in  any  event,  recover  more  than  one  thousand  quarter-sacks : 

1.  The  twelve  hundred  sacks  were«  by  all  the  testimony,  the 
property  of  Chazal. 
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True,  the  defendants  claimed  flour  under  Chazal,  but  no  part 
of  this  pile  had  been  set  apart  to  them  by  their  vendor,  or  by 
his  Jigents,  l^den  &  Little.  Therefore  the  defendants  had  ho 
property  or  possessoiy  rights,  at  the  time  of  the  seizure,  in  a 
single  bag  of  it.  Now,  as  the  whole  pile  had  been  put  into  the 
plamtifiTs  possession,  by  Tilden  &  Little,  that  possession  was, 
of  itself,  a  sofBcient  title  as  against  the  defendants,  who  were 
wrong-doers.  And  the  jury  were  so  instructed  by  the  Court. 
(13  Pick.  183;  6  HiJl.  208.) 

If  the  defendants  had  performed  acts  amounting  to  a  conver- 
Bioii  of  the  thonsand  bags,  they  stood  charged,  by  reason  there- 
of, with  the  full  value  of  all  the  sacks  so  converted; 
and  no  deduction  could  be  claimed  Hherefrom,  except  [658] 
upon  the  ground  of  a  return  or  a  recapture,  and  there 
was  no  evidence  in  the  case  to  prove  either.  If,  after  they  had 
converted  it,  as  against  the  plaintiff,  other  parties  took  it  tor- 
tiously  from  them,  that  faet  would  not,  to  any  extent,  impair  the 
plaintifTs  rights. 

All  that  i£e  defendants  were  entitled  to  on  the  point  of  seiz- 
ure, was  a  correct  charge,  and  the  charge  on  that  point  was  free 
from  error. 

Custody  and  control  are  enough.  Attaching  the  flour  and 
putting  a  keeper  in  charge  of  it,  would  amoimt  to  such  cua- 
tody  and  control,  f^thbut  an  actual  removal  or  counting. 

The  eviden'<^e  on  the  point  of  seizure  went  beyond  the  facts 
contemplated  in  the  charge — for  about  four  htmdred  bags  were 
actually  removed  and  csirried  away  by  the  sheriff— and  tois  fact 
not  only  amounted  to  a  clear  conversion  of  the  four  hundred 
bags,  but  illustrated  more  fully  the  intent  and  purpose  of  the 
sheriff  in  putting  a  keeper  over  the  entire  pile. 

It  is  not  necessazy  to  show  a  manual  taking  of  the  thing  in 
question,  nor  that  the  defendant  has  applied  It  to  his  own  use; 
but  the  assuming  a  right  to  dispose  of  it,  or  exercise  of  domin- 
ion over  it,  to  the  excxusion  of,  or  in  defiance  of,  the  plaintiff's 
right,  is  a  conversion.  (Brislow  v.  Burt,  7  Johns.  254:  Murray 
V.  Barlvney,  10  Id.  172;  Beynolda  v.  Shuler,  5  Cow.  323;  Back  v. 
Baxter,  8  Miss.  207.) 

To  constitute  an  attachment  it  is  necessary  that  the  officer 
should  have  the  actual  custody  of  the  goods;  but  it  is  sufficient 
if  he  is*  in  view  of  the  goods,  having  the  power  of  taking  actual 
possession.    (12  Mass.  495,  Train  v.  Wellington,) 

Can  there  be  any  doubt  but  that  the  sheriff  had  such  a  pos- 
session of  the  flour  as  would  have  enabled  him  to  hold  it  as 
against  a  subsequent  attachment. 

And  stich  possession  as  would  have  enabled  him  to  maintain 
trespass  or  ^ver  against  any  one  who  might  have  ti^en  it  from 
him  without  a  superior  right  ? 

Though  our  receipt  and  mortgage  call  for  one  thousand  sacks 
only,  still  Chazal,  by  his  authorized  agents,  put  the  pile  of 
twelve  hundred  sacks  into  our  hands.  We  then  had  the  lawful 
possession  of  the  entire  pile  as  against  Chazal. 
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The  defendants  stand  in  the  position  of  strangers  iuTading 
this  possession.  They  had  receipts,  to  be  sore,  but  that  was  all. 
N6t  a  bag  of  our  pile  had  ever  been  designated  as  a  subject- 
matter  upon  which  their  receipts  were  to  operate. 

If  the  bulk  passes  into  the  hands  of  the  yendee,  with  the  ven^ 
dor's  consent,  subject  to  a  right  in  the  vendor  to  reclaim  the  ex- 
cess, the  contract  of  sale  is  completed  bj  the  delivery  of  the 
bulk;  so  that  if  the  bulk  should  be  destroyed  by  fire,  or  any 
other  casualty,  the  loss  would  fall  on  the  vendee  as  to  the  part 
sold.    (Story  on  Cont.  Sec.  7.99.) 

Again,  segregation  is  not  an  inflexible  rule  of  property,  l>ut  is 
necessary  only  in  those  cases  where  the  intention  of  the  paitieB 

cannot  be  effectuated  without  it. 
[659]       *It  is  not  an  end  but  a  means,  simply,  to  accomplish  an 
end,  which  the  parties  contemplated.    (13  Pick.  183;  20 
Id.  280.) 

Such  a  delivery  (absolute  in  part,  and  provisional  as  to  the 
^  residue,)  would  be  a  good  delivery  under  the  Statute  of  Frauds, 
as  between  the  parties. 

It  would  be  good  as  against  a  subsequent  purchaser.  (3 
Comst.  258,  Crqfoot  v.  BenneU.)  And  as  against  an  attaching 
creditor  if  there  were  no  fraud  in  fact. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.    Mr.  Chief  Justice  Mubeay  and  Mr.  Justice  Terry 
.  concurred. 

When  the  plaintiff  demanded  a  segregation  of  the  1,000  sacks 
which  belonged  to  him,  the  act  of  the  warehousemen  in  setting 
aside  for  him»  and  marMng  in  his  name,  a  separate  bulk  of  1,196 
sacks,  amounted  to  a  complete  delivery  of  the  whole.  They 
might  have  afterwards  adjusted  with  the  plaintiff  for  the  excess, 
but  the  delivery  destroyea  the*  privity  as  to  the  goods  delivered 
between  Tilden  &  Little  and  Chazal,  and  made  tiiem  afterwards 
the  agents  alone  of  the  plaintiff. 

The  law  was  correctly  given  by  the  Court  below  in  regard  to 
the  seizure  by  the  sheriff.  He  took  possession  of  the  goods,  and 
thereby  deprived  the  plaintiff  of  them.  That  they  were  after* 
wards  taken  from  him,  cannot  excuse  his  tort.  These  two  ques- 
tions settle  all  that  is  material  to  the  merits  of  the  case. 

The  other  errors  relied  on,  are  either  not  well  assigned,  or  of 
no  weight  to  affect  the  rights  of  the  parties. 

Jud^ent  afiSrmed. 


THE  PEOPLE  Bx  bel.  HEPBURN  v.  WHITMAN.* 

CoKBTiTUTioRAif  Law,  Comfdtaiion  OF  TocB. — The  object  of  the  words 
'<  Bnnday  excepted,"  in  section  17,  Art.  IV  of  the  Constitution,  limiting 

«0vercnled  in  the  ease  of  Price  r.  WkUman,  8  Cal.  415.  tt  haying  been  ascertained  thai 
the  engrossed  copy  of  the  Constltntion  employs  the  words  "Sundays  excepted,"  Instead 
of  using  the  stngitlar  number,  as  found  In  the  printed  copies.  Mandcanus,  province  of 
writ  x«fened  to  McCouUm  t.  Brooks,  16  Gal.  47,  63.  Oited  TildeH  t.  Sacramento  Co ,  U  Gal. 
77. 
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the  time  within  which  the  Oovemor  may  retmm  a  bill  to  the  Legislature, 
without  his  approval,  was  to  prevent  the  Governor  from  being  deprived 
of  one  of  the  ten  days,  in  case  the  last  day  should  fall  on  Sunday,  when, 
it  being  a  holiday,  he  would  lose  the  opportunity  of  returning  the  bill 
with  his  objections  on  that  day. 
!IdsMw — Another  Sunday  occurring  between  the  delivery  of  a  bill  to  the  Gov- 
ernor and  its  return  by  him,  is  to  be  counted  as  one  of  the  ten  days. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. . 

This  was  an  application  for  a  peremptory  mandamus  upon  the 
defendant,  State  Comptroller,  commanding  him  to  draw  las  war- 
rants on  the  State  Treasurer  for  $8,000  in  favor  of  plaintiff,  for 
compensation  as  Supreme  Court  Reporter,  in  pursuance  of  the 
provisions  of  an  Act  of  the  Legislature,  taking  effect  March  22, 
1856. 

The  agreed  statement  shows  that  the  Act  referred  to 
was  passed  by  *both  houses  of  the  Legislature,  and  was  [660] 
delivered  to  the  Governor  at  noon,  March  11, 1856;  that 
on  the  22d  of  that  month,  at  two  o'clock  p.  h.,  the  Act  was  re- 
turned by  the  Governor,  without  his  approval,  to  the  Assembly, 
where  the  bill  originated,  the  veto  message  having  been  signed 
not  exceeding  fifteen  minutes  before. 

A  judgment,  or  order  pro  forma,  denying  the  application, 
was  by  consent  entered  by  the  Court  below.  The  petitioner 
appealed. 

The  only  question  raised  before  this  Court  is,  whether  the 
bill  was  returned  by  the  Governor  without  his  approval  in  time, 
or  whether  the  bill  had  become  a  law  by  lapse  oi  time  before  the 
veto  was  sent  in  to  the  Legislature. 

No  briefs  on  file. 

The  opijiion  of  the  Court  was  delivered  by  Mr.  Justice  HfiY-i 
DENFEU)T.    Mr.  Chief  Justice  Mitebat  concurred. 

It  is  totally  unnecessary  for  the  purposes  of  this  case,  to  de- 
termine whether,  in  the  computation  of  time,  the  first  day  is  to 
be  included  or  not,  although  that  is  the  main  question  which  the 
counsellors  on  both  sides  have  discussed. 

They  have  both  fallen  into  error  in  construing  the  words 
**  Sunday  excepted,"  in  section  17,  Art.  IV  of  the  Constitution. 
They  have  supposed  that  it  meant  any  intervening  Sunday 
within  the  ten  days  given  to  the  Governor  to  approve  or  reject  a 
bill  from  the  Lcjgfi^ture.  But  such  is  not  its  meaning.  The 
word  **  Sunday"  is  in  the  singular  number,  and  yet  two  Sundays 
may  happen  within  ten  days.  The  plain  object  of  the  exception 
is  to  prevent  the  Governor  from  being  deprived  of  one  of  the 
ten  days,  in  case  the  last  day  should  fall  on  Sunday,  which 
being  a  holiday,  would  take  away  the  opportunity  of  returning 
the  bill  with  his  objections  on  that  day. 

This  is  in  consonance  with  the  rule  of  the  English  Courts, 
where,  in  computing  time,  the  last  day  is  included,  unless  it  fall 
on  Sunday  or  some  day  which  is  dies  non  juridums,  (3  Chitty's 
Pr.  110.) 
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It  foUowa,  that  excluding  the  first  day,  the  Act  in  question 
became  a  law  the  day  before  the  Teto  of  the  Govemot  was  sent 
to  the  Legislature. 

The  judgment  is  reyersed  and  the  cause  remanded,  with  in- 
structions to  award  a  peremptory  frumdamus  according  to  tiie 
prayer  of  the  relator. 


BOUES  V.  "WEBSTER  et  al. 

[iGbowino  €B<N»--8AXdB  jom  Dblitxbx  or* — Growing  oropf  ar»  not  gooda 
or  chattels,  within  the  meanina  of  the  Statute  of  Fraada,  and  will  pass 
by  deed  or  conTeyance,  from  the  Tery  neceseity  of  the  case^  as  they  are 
not  susceptible  of  manual  delivery  until  harrested  and  reduced  to  aotoal 
possession. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District^ 
County  of  San  Joaquin. 

[661]  *This  was  an  action  against  the  defendant.  Sheriff  of 
the  county  of  San  Joaquin,  for  trespass,  in  seizing  four 
thousand  sacks  of  ^ain,  alleged  to  be  the  property  of  plaintiff 
and  one  Sebastian  Yisher,  as  tenants  in  common,  the  one  half 
of  which  had  been  surrendered  to  Visher  by  defendant,  before 
the  commencement  of  this  action.  The  defendant  justifies  the 
seizure  as  made  und^r  an  attachment  issued  in  an  action 
brought  by  A.  17.  Fisher  &  Co.  against  Hiram  Dennis,  and 
alleges  that  the  grain  belonged  to  Dennis  and  Yisher,  as  joint 
owners,  the  share  of  the  latter  having  been  restored  to  nim. 
A.  N.  Fisher  &  Co.  intervened,  by  leave  of  Court, and  setup  the 
indebtedness  of  Dennis  to  them  and  the  validity  of  their  attach- 
ment. 

The  facts  established  by  the  record  are,  that  Dennis  leased 
certain  land  to  Yisher,  for  one  half  of  the  crops  in  lieu  of  rent. 
While  the  crops  were  yet  growing,  Dennis  and  Visher  united  in 
a  conveyance  of  Dennis'  share  of  the  crops  to  the  plaintiff,  in 
consideration  of  an  existing  indebtedness  of  Dennis.  The 
grain  was  harvested  by  Yisher,  and  was  never  delivered  to  the 
plaintiff,  and  was  attached  in  the  hands  of  Yisher,  hj  the  de- 
fendant, in  the  suit  of  Fisher  v.  Dennis,  Dennis  was  indebted 
to  A.  K.  Fisher  &  Co.,  and  their  attachment  was  properly  sued 
out. 

The  Court  below,  at  the  request  of  the  plaintiff,  instructed 
the  juiy  as  follows : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  grain  was 
growing  on  the  land  at  the  time  the  assignment  was  made  by 
Dennis  to  Bours,  and  that  Dennis  was  not  in  possession  at  the 
time  of  said  assignment;  that  all  his  rights  therein  would  pass 
to  Bours  by  the  deed,  and  no  personal  delivery  was  necessary 
to  pass  the  title. 

1.  ApproTed  Bemal  v.  Abrrotu,  17  Cal.  646:  Davit  y.  McFartane,  87  Cal.  688;  ItcDemcU 
T.  Apgar,  Cal.  Sup.  ct.,  July  T.,  1864  (not  reported). 
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2.  If  the  jury  believe,  from  the  evidence,  that  yi3her  was  ia 
possession  of  the  land  oa  which  said  grain  grew  at  the  time  of 
the  assigmnent,  made  by  Dezmis  to  Boiirs,  and  consented  to 
let  Bours  come  into  possession  as  a  tenant  in. common  "^th  him; 
that  then  the  possession  of  Yisher  waa  in  law  the  possession  of 
Bours.  , 

3.  If  the  jury  belieye,  from  the  evidence,  that  Viaher  wasin 
the  actual  possession  of  the  grain  at  the  time  pf  the  seizure, 
and  that  Bours  was  tenant  in  common  with  him  in  said  grain; 
that  then  Bours  had  as  much  right  to  the  po88essio9  as  Yisher; 
and  if  defendant  took  and  converted  the  grain  to  his  own 
use,  the  plaintiff  is  entitled  to  a  verdict  for  the  value  of  it. 

The  Court,  then,  at  the  request  of  defendants^  further  inr' 
structed  the  jury  as  follows: 

1.  If  the  jury  believe,  from  the  evidence,  that  the  gn^n  sued 
for  by  the  plaintiff  was  contracted  for  by  him  when  it  was  growr 
ing,  or  when  it  was  to  be  grpwn;  and  shall  also  believe,  from 
the  evidence,  that  it  was  not  to  be  delivered  until  after  it  was 
reaped,  threshed  and^Backed;  and  shaU  also  believe  that 

the  intervenors  were  creditors  of  DenniB  during  *tfaat   [662] 
time;  that  then  the  contract  was  fraudulent  and  void 
under  the  Statute  of  Frauds,  as  against  tne  creditors  of  Dennis.' 

2.  If  the  jury  believe,  from  the  evidence,  that. anything  was 
to  be  done  by  Dennis,  under  the  contract  withBouxs,  before 
the  grain  was  to  be  delivered  to  Boura,  such  fts  reaping,  tbreshr 
ing  and  sacking,  then  the  property  and  risk  of  ike  grain  re- 
mained with  Dennis,  tiie  seller;  and  being  his  property  and 
risk,  it  was  subject  to  the  attachment  lien  while. it  was  hii^  prop-, 
erty  and  his  risL. 

To  the  giving  of  which  instructions  the  plaintiff  excepted. 

The  jury  found  a  verdict  for  defendants.  Motion  for  new 
trial  was  made  and  overruled,  .and  judgment  entered  on  the 
verdict. 

Plaintiff  appealed^ 

D.  W.  Perley,  for  Appellant. 

1.  That  Dennis  had  no  possession  of,  and  no  title  or  right  in 
the  grain  on  the  6th  day  of  October,  1855,  the  d»,j,  the  attach-, 
ment  was  levied. 

2.  That  Bours  was  the  legal  .ovmer  of  the  grain  on  that  day, 
and  was  in  the  actual  possession  of  it. 

The  contracts  between  Fisher  and  Dennis  for  the  leasing  of 
the  land  and  raising  of  the  crop  were  not  in  any  way  im^ 
peached,  and  no  suspicion  of  fraud  was  cast  on  tbem. 

One  was  made  more  than  a  year,  and  the  other  more  than; 
«ight  months  before  the  attachment  was  levied. 

By  these  contracts  the  land  was  leased  to  Fisher,  and  Dennis 
never  did  have  any  possession  of  the  growing  crops,  or  of  the 
grain  after  it  was  harvested.  , 

The  proof  shows  that  the  grain^  whilst  growing,  was  not  in 
the  personal  possession  or  cusj:ody  of  Dennis.    He  could  not 
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make  any  deliveiy.  He  did  all  that  he  could  do;  he  conveyed  all 
his  right  and  title  by  deed  to  Bours,  and  the  Court  instructed 
,the  iuiy  that  this  act  would  pass  the  title. 

If  this  instruction  is  law,  then  the  judgment  must  be  re- 
.Tersed,  and  there  is  an  end  to  this  case. 

The  jury  also  disregarded  the  second  and  third  instructions 
given  on  behalf  of  the  plaintiff. 

In  support  of  the  instructions  aboye  referred  to,  the  follow-; 
ing  authorities  are  cited: 

The  seizin  of  one  tenant  in  common,  who  admits  or  does  not 
deny  the  title  of  his  co-tenant,  may  be  considered  the  seizin  of 
all  the  tenants.  (Brown  v.  Wood,  17  Mass.  68;  Barnard  -v. 
Pope,  14  Mass.  B.  434;  Skumrvay  y.  Holbrooke  1  Pick.  114.) 

The  possession  of  one  tenant  in  common,  is  the  possession  of 
both.  {AUen  y.  HaU,  1  McCord,  131;  WiJOeson  y.  Waitins,  3 
Peters,  61.) 

Where  a  yerdict  is  clearly  and  manifestly  against  eyidence, 

and  the  weight  of  eyidence,  a  new  trial  should  be  granted.     (7 

Mass.  261;  2  S.  &  M.  261;  13  Mass.  507;  1  McCord, 

[6631   657;  1  Conn.  472;  1  Miss.  *586;  4  Conn.  102;  3  J.  J. 

Marsh.  440;  1  Wash.  C.  C.  B.  123;  1  Bibb.  334;  3  Har., 

&J.  9.) 

A  yerdict  which  is  manifestihr  against  law  will  be  set  aside, 
and  a  new  trial  granted.  (1  xeates,  14;  1  Bay.  269;  5  Mass.. 
547;  18  Pick.  13;  1  McCord,  667;  2  Bailey,  603.) 

The  Court  chazged  the  jury  on  behalf  of  the  plaintifT,  that' 
grain  growing  on  land  is  not  goods  and  chattels  within  the 
meaning  of  uie  fifteenth  section  of  the  Statute  of   Frauds,, 
passed  April  19th,  1850,  and  that  no  deliyery  was  necessaiy  to^ 
pass  the  title. 

But  the  Court,  in  the  two  charges  giyen  for  the  defendants, ' 
directly  nullified  and  oyerthrew  the  last  charge  giyen  for  the 
plaintiff.  They  are  in  direct  conflict,  and  cannot  both  stand. 
If  the  chazge  giyen  for  the  plaintiff  was  right,  the  other 
charges  are  wrong,  and  the  Court  committed  error  in  giying 
them. 

The  plaintiff  denies  that  there  was  any  foundation  in  the  eyi- 
dence to  sustain  either  of  these  charges;  and  they  had  the  effect: 
,of  misleading  the  jury. 

The  only  questions  to  be  determined  are  these: 
^    1.    Could  Dennis  make  a  yalid  conyeyance  of  his  interest  in; 
the  growing  crop  by  deed  ? 

2.  Is  grain  growing  on  land,  goods  and  chattels  within  the 
meaning  of  the  Statute  of  Frauds,  and  requiring  personal  de- 
liyery at  the  time  of  sale  ? 

^The  appellant  contends  that  the  title  of  Dennis  fully  passed  by 
the  deed,  and  that  he  could  not  make  any  deliyery,  for  he  had 
no  possession. 

The  appellant  also  contends  that  if  the  grain  could  be  con* 
sidered  goods  and  chattels,  within  the  meaning  of  the  statute, 
that  no  deliyery  was  necessary. 
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The  statute  only  makes  void  sales  of  personal  chattels  "which 
are  in  the  possession  or  under  the  control  of  the  Tender,  except 
the  sale  is  followed  by  immediate  delivery.  But  it  has  been 
shown  that  Dennis,  having  no  possession,  could  not  possibly 
make  any  deliyeiy. 

If  Dennis  could  not  conyey  by  deed  he  could  not  convey  at 
all. 

Baine  d  BouldiUy  for  Respondents^ 

1.  The  instructions  given  by  the  Court  for  the  defendant  in 
this  case  are  clearly  right.  (See  2  Kent's  Com.  pp.  495-6.) 
.  2.  If  justice  has  been  done,  and  another  trial  must  result  in 
the  same  way,  a  new  trial  will  not  be  granted,  even  if  there  be 
a  mistake  in  the  directions  of  the  judge.  (2  Term  B.  p.  4;  5 
Howard  Mississippi  B.  502.) 

3.  If  there  is  enough  of  legal  testimony  to  uphold  the  ver- 
dict, it  wUl  not  be  disturbed.  (1  Smedes  &  Mar.  11.  29;  7  How. 
Miss.  B.  328;  5  Smedes  &  Mar.  B.  226-232.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.  Mr.  Justice  Heydenfeldt  and  Mr.  Justice  Tebby  con- 
curred. 

*Crops  growing  upon  land  are  not  goods  and  chattels,    [664] 
within  the  meaning  of  the  Statute  of  Frauds,  and  will 
pass  by  deed  or  conveyance,  from  the  very  necessity  of  the 
case,  as  they  are  not  susceptible  of  manual  deliveiy  until  har- 
vested and  reduced  to  actiuJ  possession. 

The  instructions  given  by  the  Court  below,  at  the  request  of 
the  defendants,  as  we  think,  aare  repugnant  and  contradictory  to 
those  before  given,  at  the  instance  of  the  plaintiff,  and  were  cal- 
.<;ulated  to  mislead  the  juiy. 

Judgment  reversed  and  cause  remanded* 


HOPKINS  V.  BEABD. 

[PuEADiNO — ^Fbaud  AS  ▲  Defeubb. — ^There  is  no  partionlar  sanctity  about  a 
sealed  instrument  which  will  estop  a  party  from  alleging  fraud  in  the 
execution  or  in  the  obtaining  of  it;  on  the  contrary,  fraud  is  a  legiti- 
mate defense  at  all  times  and  in  all  proceedings,  at  least  nnder  our  sys- 
tem. 

Appeal  from  the  Superior  Coiurt  of  the  City  of  San  Francisco. 

This  was  an  action  brought  by  C.  Hopkius  against  E.  L. 
'^Beard  to  recover  the  sum  of  $91,467  23,  aUeged  to  have  been 
paid  by  the  plaintiff  on  a  note  for  $63,870,  with  interest  at  four 
per  cent,  per  month,  executed  by  plaintiff  and  defendant  jointly, 
and  secured  by  a  mortgage  on  joint  property,  to  C.  K.  Garrison, 
but  for  the  individual  debt  of  the  defendant,  and  finally  paid, 
I  on  foreclosure,  by  plaintiff. 

The  issues  tried  are  mostly  of  fact,  and  unnecessary  to  the 
[  report  of  the  case.     .  .  > 
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There  were  put  in  proof  by  the  plaintiff  two  iaBtromente 
cuted  between  the  parties  to  this  action.  .  The  first  ia  a  deed  of 
Bettlement,  executed  June  1,  186d,  in  which  the  de£endazit  ad- 
mits that  he  is  indebted  to  the  plaJTitiff  inthe  Aun  of  $30,000, 
exclusiye  of  the  Garrison  debt,  which  is  admitted  to  be  the  in-r 
dividual  debt  of  the  defendant.  The  aeoond  ia  &  deed  from  the 
defendant  to  the  plaintiff,  executed  at  a  later  hour  on  the  same 
day,  of  a  portion  of  the  mortgaged  premises  so  jointly  owned  by 
them,  recognizing  tiie  indebt^ness  of  130,000  recited  in  the 
deed  of  settlement,  and  providing  that  nothing  in  the  latter 
deed  contained  should  be  construed  against  the  acknowledg- 
ment of  that  indebtedness. 

On  the  trial,  the  defendant  offered  to  show  that  the  deed  of 
settlement  was  procured  by  fraud,  and  as  a  predicate,  offered 
in  evidence  fche  account  on  which  the  settlement  was  baaed, 
which  was  excluded  by  the  Court  on  the  ground  that  the  deed 
of  setttement  was  conclusive;  to  which  defendant  excepted. 

There  was  an  attempt  on  tnal  to  connect  the  two  deeds  as  one  ' 
transaction,  although  executed  at  different  times  on  the  same 
day,  and  the  defendant  asked  the  Court  to  instruct  the  jury  that 
the  exception  of  the  Garrison  debt  in  the  deed  of  settlement  had 
no  tendency  to  show  that  such  debt  was  not  the  consid- 
[665]  eration  of  the  conveyance  by  Beard  to  ^Hopkins,  which 
was  refused  by  the  Court,  under  the  exception  of  defend- 
ant. The  jury  found  a  verdict  for  plaintiff  for  $151,462.  Mo- 
tion for  a  new  trial  made  and  overnded,  and  judgment  entered, 
on  the  verdict.    Defendant  appealed. 

Bobinson,  BeaJUy  and  BoUs^  for  Appellant 

;F.  E.  Howard  and  L.  D.  Sawyer,  for  BespondenL 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court.7 
Mr.  Justice  Hetdenfeldt  and  Mr.  Justice  Tebbt  concurred. 

On  the  trial  of  this  cause,  the  defendant  offered  to  show  that' 
a  deed  of  settlement,  executed  by  himself  and  the  plaintiff,, 
which  was  introduced  in  evidence  by  the  plaintiff,  had  been  ob-' 
tained  from  him  by  fraud  and  misrepresentation,  and  a&a  pred-' 
icate  for  this  evidence,  offered,  the  account  on  which  said 
settlement  was  based,  which  was  excluded  by  the  Court,  on  the 

ground  that  the  deed  of  settlement  was  cozkclusLve,  and  that  the. 
ourt  could  not  go  behind  it.  ] 

The  answer  of  the  defendant  was  in  tiie  nature  of  a  cross^bill 
in  equity,  and  distinctly  set  up  this  ground  of  defense.  The 
issue  was  properly  made  by  the  pleadings,  and  the  evidence  was 
admissible.  There  is  no  particular  sanctity  about  a  sealed  in- 
strument, which  will  estop  a  party  from  alleging  fraud  in  the 
execution,  or  in  the  obtaming  of  it,  but  on  the  other  hand, 
fraud  is  a  legitimate  defense,  at  all  times  and  in  all  proceedings 
— ^at  least  under  our  system.  The  Court  also  erred  in  refusing 
the  £rst  instruction  asked  by  the  defendant's  counsel. 
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"^ ; ' * 

There  was  an  attempt  on  the  trial  to  connect  the  two  deeds, 
although  the  evidence  shows  that  they  were  made  at  different 
time^  of  the  same  day.  The  first  instrument  acknowledges  the 
debt,  as  the  private  debt  of .  l^eard^  while  the.  second  does  not 
state  distinctly  the  condition  of  the  oonTeyanceof  Beard's  inter- 
est; but  as  it  was  contended,  on  the  part  of  the  defense,  that 
the  payment  of  Beard's  debt  to  Garrison  was  the  consideration 
of  the  latter  conveyance  and  evidence  had  been  introduced  to 
support  that  hypothesis,  the  instruction  ''  that  the  presumption 
which  might  arise  from  other  facte,  that  the  consideration  of 
the  conveyance,  made  in  the  latter  port  of  the  day,  was  the  pay- 
ment of  Beard's  debt,  is  in  no  manner  rebutted  by  the  fact  that 
the  debt  was  recognized  as  the  debt  of  Beard  in  the  previous 
instrument,"  was  correct,  and  should  have  been*  given. 

Upon  a  thorough  examination  of  the  whole  case,  we  are  satis- 
fied that  the  defendant  is  entitled,  upon  the  law  and  facts^  to  a 
new  trial. 

Judgment  revei:sed,  and  cause  remanded. 


♦IMLET  t>.  BEARD.  [666] 

1  Afpbazi,  waxN  DOEtf  HOT  LiB.— An  appeal  does  not  lie,  in  favor  of  the 
plaintiff  in  an  action,  from  a  judgment  of  nonsuit,  entered  on  hia  own 
motion. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Alameda. 

On  the  trial  of  this  cause  the  Court  below  excluded  an  im- 
portant witness  for  plaintiff  on  the  objection  of  defendant  to  his 
competency.  The  plaintiff  then  moved  the  Court  to  discharge 
the  jury,  which  the  Court  refused. 

The  plaintiff  then  moved  the  Court  for  leave  to  suffer  a  non* 
suit,,  which  was  granted,  and  the  jury  discharged;  whereupon 
the  plaintiff  moved  the  Court  for  a  new  trial,  which  was  deniedi 
.and  plaintiff  appealed. 

Baker  and  Wlstar^  for  Appellant. 

L.  M.  Crane f  for  Respondent. 

The  appellant  having  submitted  to  or  laken  a  nonsuit  against 
himself  on  his  motion,  cannot  sustain  an  appeal  upon  the  judg- 
ment thereon  rendered. 

It  wotdd  be  taking  an  appeal  from  his  own  act.  (5  Black- 
ford^s  Rep.  168;  6  Id.  555;  Ihxma  v.  PhiUips,  4  Wheaton,  73.) 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Txbbt. 
Mr.  Justice  HEn>EN7Ei«i>T  concurred* 

The  judgment  of  nonsuit  having  been  entered  on  motion  of 
the  plaint^,  an  appeal  does  not  lie  in  his  favor.  See  5  Black- 
ford, 168;  6  Id.  555;  4t  Wheat.  73,. 

Judgment  affirmed. 

1.  Approyed  Slu^  y.  Kcllg^^  CAUiSe;  ^n  FrancUco  y.  Certain  SmI  Zitate,  42  CnU. 
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DECK'S  ESTATE  v.  QTTRRKE,  Admzhistratob. 

Pbob^ti  Judob,  DiBGBEnoNABT  PowBB  07.— Thd  power  of  the  Probate' 
Judge  to  rezQOTe,  in  his  discretion,  an  administrator  for  axxj  of  the 
causes  named  in  the  statute,  will  not  be  interfered  with  by  the  appellate 
Court,  unless  it  should  be  dearfy  shown  that  there  has  been  a  gross 
abuse  of  discretion. 

1  Idem. — Tbial  or  Issuzs. — So  much  of  the  Act  of  1855  as  provides  for  Uie 
transfer  to  the  District  Court  of  issues  of  fact  already  decided  in  the 
Probate  Court,  is  unconstitutional  and  Toid,  as  the  effect  of  the  Acl 
would  be  to  indirectly  confer  appellate  jurisdiction  upon  the  District 
Court. 

t  Effect  of  Azxowanob  or  CxtAucs. — By  our  probate  law,  claims  against  an* 
estate,  which  have  been  allowed  by  the  administrator  and  the  Probate 
Judge,  have  the  force  and  eifect  of  judgments;  and  it  is  error  in  the  Pro-* 
bate  Court  to  reject,  on  the  final  settlement  of  the  administrator's  ac-1 
counts,  sums  paid  by  him  on  claims  so  allowed. 

Idsm.— This  rule  only  applies  to  such  claims  as  are  debts  against  the  estate,^ 
and  not  to  expenses  incurred,  or  disbursements  made,  oy  the  adminis- 
trator, the  policy  of  the  law  being  merely  to  prevent  estates  from  being 
squandered  in  useless  litigation. 

Appeal  from  the    Probate    Court  of    the    Coimiy  of  San^ 
Francisco. 

[667]  ^Henry  Gherke,  the  administrator  of  the  estate  of 
Augustus  Deck,  appeals  to  this  Court  from  an  order  re- 
moving him  from  the  administration  of  said  estate;  also  from 
an  order  disallowing,  on  the  final  settlement  of  appellant's  ac- 
counts, certain  sums  paid  by  him  on  claims  against  the  estate 
for  medical  services  and  attendance  on  the  deceased,  and  a  part 
of  appellant's  commissions  as  administrator,  all  of  which  had 
been  formerly  allowed  by  the  administrator  and  the  Probate 
Judge;  and  also,  from  a  subsequent  order  refusing  to  transfer 
to  the  District  Court  for  trial,  on  motion  of  appellant,  the 
issues  already  determined  by  the  above  orders  or  judgments. 

The  order  removing  appellant  from  the  administration,  was 
made  on  an  order  to  ^ow  cause;  after  which  one  Jacob  Hober- 
lein,  claiming  an  interest  in  the  estate,  filed  a  petition  for  the 
revocation  of  appellant's  letters  of  administration,  which  peti- 
tion set  forth  charges  and  specifications  against  the  appellant  as 
grounds  for  his  removal. 

Baldyrin,  for  Appellant. 

1.  The  Court  erred  in  rejecting  the  claim  of  administrator  for 
payment  of  physician's  bill,  the  same  having  been  made  after 
aUowance  of  the  Probate  Judge.  (See  Comp.  L.,  p.  895,  Seos.^ 
128  to  141;  see  particularly  Sec.  140.) 

This  allowance  was  conclusive  authority  to  the  administrator 
to  pay,  and  a  complete  protection  to  him.  1  Howard  Miss.  B. 
119;  even  though  the  claim  be  fraudulent,  3  How.  303,  Camp- 
bell V.  Young;  Smith  v.  SmiUi,  AdminisircUor,  3  Stow.  216;  27 
MissB.  51;  Id.  64. 

1.  cited  Paul  y.  Armttronff,  1  Not.  06. 

3.  cited  if  cut.  o/Eit.  qf  Hidden,  38  Oftl.  863;  Magraw  t.  MeGlpm,  26  Gal.  430;  GumM  ▼. 
MaUmey,  39  C«l.  88. 
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2.  The  one  handred  and  fortieth  section  shows  conclusively 
that  the  allowance  justifies  a  payment,  for  that  section  places  a 
judgment  on  the  same  footing,  and  no  better  than  such  allow- 
ance; and  it  could  hardly  be  contend^  that  the  administrator 
jwould  not  be  justified  in  paying  a  judgment. 

3.  It  also  follows  from  the  section  that  the  allowance  is  con-] 
elusive;  for  after  it,  no  suit  or  other  means  of  compulsion  is 
allowed;  it  stands  as  a  judgment,  to  be  paid  absolutely  in  its. 
order. 

4.  At  common  law,  an  administrator  could  only  pay  claims' 
at  his  own  risk  if  he  undertook  to  pay  them  without  suit;  but 
the  statute  was  intended  to  prevent  the  evil  of  squandering  the 
whole  estate  in  costs,  as  would  be  the  case  if  the  administeitor. 
required  suit  (as  he  would),  for  his  own  protection. 

The  Statutes  of  1855,  p.  300,  show  tnat  the  Court  erred  in 
!not  directing  an  issue,  as  required  by  the  statute. 

Fooie  and  ALdridh^  for  Respondent. 

The  Probate  Court  has  a  discretionary  power  to  displace  an 
administrator  whenever  that  Court  "  has  reason  to  believe,  from 
its  own  knowledge  or  from  credible  information,  that  he  is  mis- 
managing an  estate."  (Vide  Gen.  Laws  Cal.,  page  418,  Sees. 
.281,  283.) 

The  Supreme  Court  does  not  interfere  with  this  judicial  dis- 
icretion  of  the  Probate  Judge,  unless  for  some  corruption  or 
abuse  of  legal  discretion — ^patent  and  palpable. 

*An  administrator  may  mismanage  an  estate  for  want    [668] 
^of  judgment  or  capacity,  or  from  physical  or  mental 
inability,  or  from  otiaer  causes,  which  prevent  his  properly  at- 
Ltending  to  the  same. 

But  the  appellant,  Henry  Gherke,  insists  that  the  Probate 
^Court  should  have  certified  what  he  denominates  "  an  issue  of 
jfact,"  namely,  to  have  a  jury  ascertain  w}iether  he  was  or  was 
jnot  mismanaging  this  estate.  Now  it  appears  that  the  Probate 
-Court,  on  its  own  motion,  made  a  preliminary  order  for  Henry 
•  Gherke  to  show  cause  why  his  letters  of  administration  should 
(not  be  revoked. 

Then  one  Jacob  Hoberlein,  claiming  an  interest,  filed  allega* 
jtions  and  specifications. 

Now,  if  Jacob  Hoberlein  had  not  filed  his  petition,  which  was 
^a  proceeding  supplementary  to  the  action  of  the  Probate  Court, 
already  taken  by  the  Prolate  Judge,  the  Probate  Judge  could 
have  proceeded  and  removed  Mr.  Gherke,  as  he  did,  independ- 
ent of  any  issue,  as  no  issue  of  fact  could  possibly  have  arisen 
between  Mr.  Gherke  and  the  Probate  Judge,  unless  the  Judge 
had  been  in  doubt  and  volimtarily  ordered  a  **  feigned  issue," 
after  the  manner  of  Courts  of  Chancery,  to  satisfy  his  con- 
science on  some  disputed  point.  (Gen.  Laws,  p.  418,  Sec.  283.) 
That  it  is  discretionary  with  a  Probate  Judge  as  to  the  certify- 
ing such  issues,  vide  The  People  ex  rel.  Henry  Oherke  v.  Judge 
^Freelon,  July  Term,  Sup.  Ct.,  1855. 
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In  the  mandamus  case,  Oherke  v.  Fredon  (July  Term  above 
cited,)  the  Supreme  Coujct  decided  that  it  was  diacretionarj 
with  the  Probate  Judge  to  order,  or  eertifj  an  issue  of  lact  to  a 
District  Court. 

The  retroactive  law  passed  May  7, 1856»  does  not.  apply  to  a 
case  like  this. 

The  Probate  Court  rejected  in  the  settlement  of  the.adminia* 
trator's  account  the  physician's  bill;  also  allowed.  Mr.  Gherk^ 
part,  not  full,  conunissions,  as  he  did  not  finish  his  administra* 
tion. 

Now,  does  the  endorsement  of  an  '*  approval "  by  a  Probate 
Judge  forever  bar  the  Probate  Court  and  the  heii?  from  disput- 
ing the  claim  when  the. administrator  comes  forward  for  a  final 
settlement  ?  The  final  settlement,  an  notice,  is  res  adjudiccUa, 
If  it  be  true  that  all  controversy  about  a  claim  presented  to  a 
Probate  Judge,  ex  parte^  ends  when  he  signs  his  *'.  approval" 
out  of  Court,  in  the  absence  of  heirs  and  parties  interested, 
then  our  law  is  defective  in  a  vital  particular.  If  all  and  any 
claims  so  endorsed  must  be  allowed  in  the  administrator's  filial 
account,  right  or  wrong,  because  the  Judge  has.  signed  his  apr 
proval,  as  contended  in  this  case,  then  every  estatia  is  left  to  th^ 
mercy  of  the  administrator...  As  to  this  poijit,  .vi<fe  10  Barr's 
Penn.  Eep.  242;  3  Bawle  Penn.  Eep.  243. 

That  an  administrator  is  entitled  to  his  full  fees  only  on  a  full 
administration.  (McPherson  v,  leraelf  5  Gill  and  Johnson;! 
Harris  and  Johnson's  Bep.  232.) 

Mr.  Justice   Tebbt  delivered    the  opinion-  of  the   .Court. 
Mr.  Chief  Justice  Mubb4T  and  Mr.  Justice  Hexdenfeldt  con- 
curred. 

[669]       '^'This  case  comes  upon  an  appeal  from  the  judgment 
of  the  Probate  Court  of  San  Francisco.    The  errors  as- 
signed are: 

1.  The  removal  of  the  appellant  ^om  the  administration  of 
the  estate. 

2.  The  refusal  of  the  Court  below,  to  transfer  to  the  District 
Court  for  trial,  certain  issues  of  fact  which  had  already  been 
tried  and  decided  by  the  Probate  Courts 

3.  Rejecting  on  the  final  settlement  of  the  administrator's 
accounts  certain  sums  paid  on  daima against  the  estate,,  wluch 
had  been  duly  allowed  by  the  administrator  and  Probate  Judge. 

1.  The  Probate  Judge,  as  the  general  supervisor  and  guar- 
dian of  the  estates  of  deceased  persons,  has  power,  by  law,  to 
suspend  or  remove  an  administrator  ^'whenever  he  has  reason  to 
beheve,  either  from  his  own  knowledge  or  from  credible  informa- 
tion, that  such  administrator  has  fraudulently  wasted  or  misman- 
aged the  estate,  or  is  about  to  do  so,  or  has  oecome  incompetent 
to  manage  it."    (G.  L.  418,  Sees.  281,  283.) 

With  the  exercise  of  this  power,  so  necessary  to  the  protection 
and  security  of  estates,  an  appellate  Court  should  not  interfere, 
unless  it  be  clearly  shown  that  there  has  been  a  gross  abuse  of 
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discretion  by  the  Probate -Court;  The  &cts  of  this  case,  as  dis- 
closed by  the  record,  establish  no  such  abuse  of  discretion. 

2.  So  much  of  th^  Act  of -,  1865^  as  provides  for  the 

transfer  to  the  District  Court  of  issuer  of  fact  already  decided  in 
the  Probate  Court,  is  unconstitutional  and  void.  As  the  power 
to  try  ^  novo  issues,  which  have  been  tried  and  decided,  neces- 
sarily includes  the  power  to  reverse  or  modify  such  decisions, 
the  effect  Of  the  Act  would  be  indirectly  to  confer  appellate  juris- 
diction, which,  under  our  Constitution,  the  District  Courts  can- 
not exercise. 

3.  By  our  probate  law,  claims  against  an  estate  which  have 
been  allowed  by  the  administrator  and  ihe  Probate  Judge,  have 
the  force  and  effect  of  judgments;  (C.  L.  395,  Sees.  132  to 
141.)  At  common  law,  an  administrator  who  paid  a  claim  with- 
out suit,  did  so  at  his  peril.  The  evident  design  of  our  law  was, 
by  protecting  the  adnnmstrator  in  the  payment  oi  such  claims  as 
were  duly  presented  and  allowed,  to  prevent  the  property  of 
estates  from  beins^  squandered  in  useless  and  expenedve  litiga- 
tion.   (1  How.  M^s.  119;  3  Id.  216  and  303.) 

This  rule  applies  only  to  such  claims  as  were  debts  against  the 
deceased,  and  not  to  the  expenses  incurred  or  disbursement 
made  by  the  administrator  in  his  management  of  the  estate, 
which  latter  claims  are  conclusive  only  after  having  been  aUowed 
by  the  Probate  Court  upon  settlement  of  the  account,  after 
notice  to  the  parties  interested. 

It  follows  that  the  Court  erred  in  rejecting  the  items  for  sums 
paid  to  physicians  for  attendance  upon  the  deceased. 

Judgment  reversed,  and  cause  remanded. 


♦DENNIS  IK  BXJERITT  «t  al.  [670] 

'1  Ck>innBYAHOEfr— GoKBTBQonoN  6f  Begistbt  AoT—The  twenty-fifth  section  of 
the  Act  concerning  conveyances,  making  the  record  of  conveyances  no- 
tice, is  limited  by  its  terms,  in  its  opetration,  to  sabseqnent  pnrchasers 
and  mortgagees. 

Idkm. — If,  however,  tiie  recording  act  imparts  notice  to  prior  porchasers  or 
mortgagees^  it  is  bnt  constructive'  notice,  and  insnmcient  to  charge  a 
prior  mortgagee  with  fraud,  in  releasing  portions  of  the  mortgiE^ed  prem- 
ises, retaining  a  lien  on  the  balance,  (of  which  part  had  been  isold  after 
the  mortgage)  bnt  before  his  releases,  so  as  to  justify  a  Court  of  Equity 
to  set  the  act  aside. 

Fklud,  what  Oonstituti8.-^To  constitute  fraud,  actual  notice  is  necessary, 
or  such  acts  in  the  premises  as  some  positive  statute  oharactetizes  as 
fraudulent. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  a  bill  of  foreclosure  £led  against  S.  L.  Burritt,  John 
Vogeley,  and  others,  upon  the  following  state  of  facts  : 
Burritt  mortgaged  a  certain  lot  in  the  city  of  San  Francisco, 

1.  Oommeated  on  JicCabe  y.  Orejf,  ao  Cal.  610. 
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to  the  plaintiff,  for  110,000,  with  interest  at  the  rate  of  two  and 
a  half  per  cent,  per  month.  The  mortgage  was  recorded  July 
9th,  1853 — ^the  same  day  on  which  it  was  executed.  Borritt  sold 
a  small  portion  of  the  lot  to  the  defendant  Yoffeley,  April  llth, 
1854,  and  the  deed  was  recorded  on  the  19th  of  the  same  month. 
At  sundry  times,  from  April  26th,  1854,  to  September  12th, 
1854,  the  plaintiff  released  yarious  portions  of  the  mortgaged 
premises  to  Burritt,  receiving  on  each  release  a  portion  of  the 
mortgagd  debt,  until  it  was  reduced  to  $4,000,  and  all  the  mort- 
gaged premises  had  been  released,  except  Yogeley's  lot,  and 
another  small  portion,  stiU  belonging  to  Burritt.  vogeley  had 
retained  the  same  tenant  on  his  lot  who  occupied  it  before  his 
purchase,  and  the  plaintiff,  at  the  time  of  executing  the  Tarioos 
releases,  had  no  actual  notice  of  the  sale  to  Vogeley. 

The  defense  set  up  by  Vogeley  is,  that  his  lot  is  only  liable 
for  its  proportion  of  the  mor^^ed  debt,  distributed  according 
to  the  yalue  of  the  various  portions  of  the  premises  originally 
mortgaged,  and  that  the  releases  are  in  fraud  of  defendant  Yoge- 
ley's rights — tiie  plaintiff  having  legal  notice  of  his  purchase. 

The  Court  below  entered  a  decree  of  foreclosure  against  Bur- 
ritt and  Vogeley,  but  directing  the  amount  due  on  the  mortgage 
to  be  satisfied,  first,  by  the  sale  of  the  unreleased  portion  of  the 
land  still  belongia^  to  Burritt;  Yogeley's  lot  to  be  sold  to  make 
up  Uie  deficiency,  if  any.    Vogeley  appealed. 

i2.  B.  Provines,  for  Appellant. 

I.    At  the  time  of  the  making  of  the  release  by  the  respond- 
ent mentioned  in  Yogeley's  answer,  the  respondent  had  notice 
of  Yogeley's  title — first,  by  the  record  of  Yogeley's  deed;  and, 
second,  by  the  possession  of  his  tenant.    (Act  concerning  Con- 
veyances, Comp.  LawsCal.  Sees.  24,  25,  p.  507;  1  Story's 
•  [671]    Eq.  399;  2  Fonblanque's  Eq.  B.  2,  Ch.  *6,  Sec.  3,  Note 
m;  Id.  B.  3,  Ch.  3,  Sec.  1,  Note  6/  Smilh  v.  Low,  1 
Atk.  490;  2  Yt.  B.  384;  16  Yes.  250.) 

n.  The  appellant  (Vogeley)  is  entitled  to  require  the  re- 
spondent to  resort,  first,  to  that  portion  of  the  mortgaged 
premises  still  remaining  unsold,  for  the  satisfaction  of  his  mort- 
gage debt;  and,  if  that  should  be  insufficient  to  discharge  it, 
then  to  that  part  of  said  premises  last  sold,  and  so  on,  in  the 
inverse  order  of  alienation;  and  that  part  of  the  premises  pur- 
chased by  Vogeley,  being  the  first  alienated,  after  the  mortgage 
made,  is  not  Uiftble  to  contribute  evenjpro  rata  to  the  extinguish- 
ment of  the  mortgage  debt.  {Clowes  v.  Dickenson,  5  Johns.  Ch. 
B.  241;  am  V.  Lyon,  1  Johns.  Ch.  B.  447;  Condon's  Estate,  1 
Barr,  266;  Taylor's  Ex*rs.  v.  Maris,  5  Eawle,  51;  Nailer  v.  Stanley, 
10  S.  &  B.  455;  Ooveneur  v.  Lynch,  2  Paige's  Ch.  B.  300;  James 
V.  HuJbbard,  1  Id.  228;  Jenkins  et  al.  v.  Fryer  e<  aZ.,  4  Id.  47;  PaUy 
V.  Pease,  8  Id.  277;  Onion  ei  al,  v.  Knapp  etal.,6  Id.  35;  Skeel  v. 
Spraker,  8  Id.  182;  Schryer  et  al.  v.  Tetter  etal.,9  Id.  173;  Bay- 
say's  Appeal,  2  Watts,  228;  1  Freeman,  419;  8  Smedes  &  Mar. 
357;  2  mil's  Ch.  E.  204,  213;  Saxton,  413;  23  Maine,  283;  24 
Id.  427;  2d  Lead.  Cas.  in  £q.  part  1st,  p.  175.) 
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m.  Respondents  could  not,  after  Vo^eley's  purchase,  and 
the  record  of  his  deed  and  occupancy  of  his  tenant,  by  releasing 
the  premises  last  sold,  prejudice  vogeley's  right  to  have  that 
part  of  the  premises  last  sold  first  applied  to  the  satisfaction  of 
the  mortgage,  or  put  him  in  a  worse  position  than  he  occupied 
before  such  releases.  He  could  not  elect  to  discharge  ihe  other 
portions  of  the  mortgage  premises,  and,  by  his  own  act,  place 
the  whole  burden  upon  the  jp&rt  so  purchased  by  Togeley. 

iGuion  et  al.  v.  Knapp  etoL.^  6  ^aige,  35;  Cheeabrough  v.  Millard^ 
Johns.  Ch.  R.  412;  Aldrich  v.  Cooper,  8  Vesey,  388, 391;  2Wm- 
mer  v.  Bayne,  9  Id.  209.) 

Sidney  V.  Smith,  for  BespondcSnt. 

I.  The  record  of  the  deed  of  Burritt  to  Yogeley  was  not  con- 
structive notice  to  respondent,  at  the  time  of  tide  several  releases 
by  him  to  Burritt,  of  the  rights  of  Yogeley. 

Respondent's  mortgage  was  of  a  date  long  prior  to  the  sale  to 
Yogeley,  and  when  Yogeley  purchased,  as  the  mortgage  was 
then  on  record,  the  record  was  constructive  notice  to  him.  It 
was  his  duty,  if  he  wished  to  be  protected  against  any  act  of  the 
respondent,  to  give  notice  to  respondent  of  his  rights  under  the 
sale  and  deed  of  Burritt  to  him,  which  he  never  did. 

Yogeley  has  been  guilty  of  laches  or  of  negligence,  and  now 
soys  that  though  true  it  is  that  he  never  gave  the  notice,  yet  the 
record  of  the  deed  to  him  was  constructive  notice  of  his  rights. 

Recording  laws  are  not  retrospective;  the  only  effect  is  to  give 
notice  to  subsequent  purchasers  and  mortgagees. 

Respondent  was  a  prior  mortgagee,  and  his  act  of  releasing 
did  not  constitute  him  a  subsequent  mortgagee  or  purchaser. 

Acting  as  he  did  on  the  faith  of  his  mortgage,  without 
actual  notice  *of  Yogeley's  rights,  he  did  not,  by  releas-    [672] 
ing,  affect  or  impair  his  mortgage  in  any  manner.    (Tay- 
toy's  Executors  v.  Mains,  5  Rawle,  51;  Iblmage  v.  Wilgers,  1  N. 
Y.  Leg.  Ob.  42;  Truscott  v.  King,  6  Bab.  346;  Stuyvesant  v.  Hone, 
1  Saund.  Ch.  R.  419;  Stuyvesant  v.  EaU,  2  Barb.  Ch.  R.  151.) 

Our  conveyancing  law  does  not  differ  materially  from  the 
statutes  of  New  York  or  Pennsylvania,  under  which  the  forego- 
ing decisions  were  made. 

In  CaU  V.  Eastings,  8  Cal.  R.  179,  it  is  said  that  the  doctrine 
of  constructive  notice  has  always  been  regarded  as  a  harsh 
necessity,  and  the  statutes  which  create  it  have  always  been  sub- 
jected to  the  most  rigid  construction. 

n.  The  possession  of  Yogeley  by  his  tenant  was  only  con- 
structive notice,  like  that  of  the  recorded  deed  to  subsequent 
purchasers,  or  mortgagees  or  encumbrancers^  and  is.  therefore 
governed  by  the  same  rule. 

But  in  addition  to  this;  tiie  evidence  shows  that  the  same  ten- 
ant was,  hetore  the  sale  to  Yogeley,  tenant  to  Burritt,  the  mort- 
gagor, and  continued,  after  tiie  sale  by  the  latter  to  Yogeley, 
in  possession  of  the  land,  having  attorned  to  Yogeley. 

It  is  further  submitted  that  possession  of  land  is  no  notice  ot 
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any  one's  title  but  of  that  of  the  ocQtipant,  not  of  him  under 
whom  that  occupant  claims.  {AUomey-Oeneral  v.  Backhouse^  17 
Vesey,  293;  2  Sugden  on  Vendors,  538,  7  Am.  Ed.  1851.) 

in.  In  answer  to  the  appellant's  point,  that  as  Yogeley  was 
the  first  purchaser,  he  had  therefore  uie  right  to  require  tiiat  the 
other  property  bound  by  respondent's  mortgage  should  first  be 
sold  in  the  inverse  order  of  alienation,  and  that  Yogeley's  should 
be  the  last  resorted  to,  respond^t  adihits  such  to  be  the  gen- 
eral rule,  but  it  is  only  where  such  mortgage  is  a  lien  on  all  of 
tiie  property  alienated. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief  Justice 
MuBBAT.     Mr.  Justice  Heydekfi^ldt  concurrred. 

In  this  case,  it  appears  from  the  record,  that  Samuel  Burritt 
mortgaged  a  lot  in  tne  city  of  San  Francisco,  to  secure  the  pay- 
ment of  ten  thousand  dollars.  The  mortgage  was  duly  re- 
corded, subsequent  to  which,  one  Vogeley  purchased  a  portion 
of  said  lot,  and  took  a  conveyance  for  the  saine,  which  was  also 
recorded;  after  which  Dennis,  at  different  times,  released  his 
mortgage  lien  on  different  portions  of  the  lot,  which  were  sold 
to  third  persons.  Dennis  now  seeks  to  foreclose  his  mortgage, 
and  subject  one  small  lot  still  standing  in  the  name  of  Yogeley 
to  the  payment  of  his  mortgage. 

If  Dennis  had  actual  notice  of  Yogeley's  deed,  then  there  is 
no  doubt  that  he  would  be  bound  by  it;  but  in  the  absence  of 
notice  in  fact,  it  is  urged  that  our  statute  imparts  constructive 
notice,  and  that  it  was  the  intention  of  the  Legislature  to  make 
the  recordation  of  a  deed  or  other  instrument  affecting  lands^ 
notice  to  all  prior  as  well  as  subsequent  encumbrancers. 

The  twenty-fifth  section  of  the  Act  concerning  convey- 
%  [673]  ances,  (Com^^piled  Laws,  p.  517,)  pro^des  that,  *'  every 
conveyance  certified  and  recorded  in  the  manner  pre- 
scribed, in  this  Act,  shall,  from  the  time  of  filing  the  same  with 
the  recorder  for  record,  impart  notice  to  all  persons  of  the  con- 
tents thereof,  and  all  subsequent  purchasers  and  mortgagees 
shall  be  deemed  to  purchase  with  notice." 

It  was  perfectly  competent  for  the  Legislature  to  have  made 
the  recordation  of  a  deed,  notice  to  encumbrancers  both  prior  and 
subsequeilt;  but  can  that  intention  be  fairly  inferred  from  the 
Act?  We  have  been  referred  to  the  numerous  decisions  of 
other  States;  establishing  the  principle  that  a  prior  encumbrancer 
is  not  bound  by  any  subsequent  record,  and  that  the  sam&  im- 
parts no  notice-  whatever.  It  is  urged  in  opposition,  that  the 
recording  statutes  of  those  States  are  not  as  broad  as  ours,  and 
only  provide  that  the  conveyance,  when  recorded,  shall  impart 
notice  to  subsequent  purchasers  and  mcnrtgagees;  while  our  stair 
ute  provides  that  the  act  of  recording  sh^  operate  as  notice  to 
all  persons.  This  appears  to  be  true,  so  far  as  we  have  had  an 
opportunity  of  examination;  but  we  are  not  aware,  that  any  of 
these  decisions  have  turned  upon  the  point  of  the  absence  of 
,  general  words  like  those  contained  in  the  twenty-fifth  section  of 
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our  statute.  We  think  that  the  second  subdivision  limits  the 
general  words  of  the  first  part  of  the  section,  inasmuch  as  no 
penalty  or  consequence  is  declared,  except  as  against  subse- 
quent purchasers  and  mortgagees,  and  if  the  construction  con- 
tended for  (that  the  recordation  imparted  notice  to  all  persons,) 
be  correct,  it  would  be  involved  in  this  absurdity, — that  such 
notice  was  only  operative  by  the  terms  of  the  statute,  as  against 
subsequent  purchasers  and  mortgagees.  If,  however,  the  act  of 
recording  imparts  notice,  independent  of  the  consequence,  as 
provided  in  the  statute,  and  its  effects  are  not  limited  by  the 
terms  thereof,  it  is  at  best  but  constructive  notice,  and  there- 
fore insufficient  to  charge  a  j>arty  with  fraud  necessaxy  to  set 
aside  the  Act  in  a  Court  of  Equity;  as  the  rule  is  well  established, 
t^at  it  requires  actual  notice  in  fact  to  constitute  fraud,  or  such 
acts  in  the  premises  as  some  positive  statute  characiyerizes  as 
fraudulent. 

This  same  construction  was  substantially  adopted  by  us  in 
the  case  of  Bose  v.  Munie,  4  Cal.  173. 

Judgment  affirmed. 
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Statuts,  whsk  TAns  BFFKT.-^Wliere  an  Aot  by  its  own  terms  was  not  to 
go  into  effect  till  a  certain  day  named,  and  one  of  ita  sectiona  provides 
for  an  election  on  a  day  prior  to  the  time  in  which  the  law  was  to  go  into 
effect,  the  election  so  held  was  a  nullity,  there  being  no  law  then  in  ex- 
istence authorizing  it. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District. 

This  was  a  proceeding  to  try  the  tight  of  the  defendant  to  the 
office  of  supervisor  *  of  San  Mateo  Coun^.  He  was 
elected  to  that  office  at  "^an  election  held  May  12,  1856,  [674] 
in  pursuance  of  an  authority  supposed  to  have  been  given 
by  the  Consolidation  Act  of  April  19,  1856.  The  Court  below 
gave  judgment  for  defendant,  from  which  an  appeal  was  taken 
on  benalf  of  the  people* 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Het- 
DENFELDT.    Mr.  Chief  Justice  Mubbat  concurred. 

The  Act  of  April  19,  1856,  **  to  repeal  the  several  charters  of 
the  city  of  San  Francisco,"  etc.,  did  not  go  into  effect  untU  the 
first  day  of  July,  1856. 

Section  four  of  the  schedule  of  that  Act,  which  provides  for 
an  election  in  the  county  of  San  Mateo,  to  take  place  on  the 
second  Monday  in  May,  1866,  was  not  law  until  tiie  succeeding 
July,  and  therefore  was  no  warrant  for  holding  the  election 
which  took  place,  and  the  election  consequently  conferred  no 
rights. 

The  judgment  is  reversed,  and  the  District  Court  is  directed 
to  enter  judgment  for  the  plaintiff,  ousting  the  defendant  of  hia 
office. 
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KYBURG  V.  PERKINS. 

1  Alcaldk's  Becobzw  jlh  £tii>knce. — The  book  of  accounts  kept  in  the  office 
of  an  alcalde  is  admitisible  in  evidence,  as  a  register  of  the  acts  of  that 
officer,  belonging  to  the  office. 

Idem. — To  entitle  a  book  to  the  character  of  an  official  register,  it  is  not 
necessary  that  it  be  required  by  an  express  statute  to  be  kept,  nor  that 
the  nature  of  the  office  should  render  the  book  indispensable.  It  is  suf- 
ficient that  it  is  directed  by  the  proper  officw  to  be  kept. 

Appeal  from  the  DiBtrict  Court  of  the  Twelfth  Judicial  DiBr 
tiict. 

This  was  an  action  of  ejectment  to  recover  possession  of  a  lot 
in  San  Francisco,  known  as  50- vara  lot  No.  251.  The  plaintiff 
claimed  title  under  an  alleged  alcalde  grant  to  plaintiff. 

The  defendant  claimed  title  under  an  alcalde  grant  for  the 
same  lot,  to  J.  S.  Buckle,  and  mesne  conveyances  from  Ruckle 
to  defendant.  Qn  the  trial  the  defendant  introduced  in  en- 
dence  the  book  of  accounts  of  the  alcalde,  for  the  purpose  of 
proving  that  the  grant  to  plaintiff  had  never  been  called  for  or 
issued,  although  prepared.  Defendant  proved,  by  Greoige 
Hyde,  a  former  alcalde,  that  the  book  was  the  register  of  ac- 
counts between  the  sindico,  or  collector  and  the  ^calde,  and 
contained  an  entiy  of  the  fees  paid  on  every  grant;  that  it  be- 
longed in  the  alcalde's  office,  the  entries  being  made  by  the  mu- 
nicipal clerk,  and  that  each  alcalde  transmitted  it  to  his  succes- 
sor. The  plaintiff  objected  to  the  introduction  of  this  book. 
The  Court  overruled  the  objection,  and  the  book  was  admitted 
in  evidence,  under  plaintiff's  exception. 

The  jury  found  a  verdict  for  defendant.  Motion  for  a  new 
trial  made  and  overruled,  and  judgment  entered  on  the  verdict. 

Plaintiff  appealed. 
[675]       *Pringle  and  Felton,  for  Appellant. 

The  error  alleged  in  this  case  is  the  admission,  by  the 
Jud^e,  of  the  book  of  accounts  from  the  alcalde's  office  to  go  to 
the  jury  as  evidence  that  the  grant  to  the  plaintiff  remained  in  the 
office  on  the  several  days,  when  it  appears  among  the  accounts. 

I.  The  book  was  not  of  official  authority  as  a  public  register 
of  such  deeds.  It  was  not  ordered  to  be  kept  by  any  law  or  of- 
ficial command.  It  was  not  kept  under  the  sanction  of  any  of- 
ficial oath,  nor  was  it  even  (as  in  the  case  of  the  books  of  the 
Fleet,  in  Salie  v.  TJumas,  8  B.  &  P.  p.  188)  the  record  of  acta 
which  the  officer  was  bound  to  do  in  the  course  of  his  official 
duty. 

Nor  was  this  book  kept  by  the  alcalde  for  his  own  information 
and  reference,  as  was  suggested  in  the  case  of  Henry  v.  Leigh, 
3  Camp.  499,  because  it  was  clearly  insufficient  for  that 
purpose,  and  the  accounts  were  made  up  only  when  he 
was  going  out  of  office.  .  This  case  of  Henry  v.  Leigh,  8 
Camp.  499,  is  completely  analogous  to  the  case  at  bar,  except 

1.  cited  Doiuicr  t.  Palmer,  81  CaL  519:  Mumford  y.  WardweU,  6  W«U,  490. 
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that  it  is  much  stronger;  it  contains  the  additional  element  that 
the  meiDoranda  there  kept  was  resorted  to  by  the  public  as  evi- 
dence of  the  facts  contained  in  them — which  this  book  never 
was,  and  never  could  have  been. 

Now,  certainly  some  one  of  the  above  requisites  should  be 
found  in  the  case  of  a  book  claimed  to  be  a  solemn  public  rec- 
ord, furnishing  proof  of  the  facts  recited  in  it;  for  we  remember 
that  when  these  public  books  are  admitted,  they  stand  as  tl^e 
best  evidence  of  the  facts  recited  in  them.  (1  Greenleaf ,  Sec. 
493.)  Hence  we  must  hesitate  before  giving  the  character  of 
primary  evidence  to  a  book  so  informal,  uncertain,  incomplete 
and  unsatisfactoiy  as  this. 

n.  But  this  book  was  kept  for  a  purpose  other  than  that  of 
recording  these  embryo  deeds,  and  therefore  it  is  not  admissible 
as  proof  of  such  deeds,  either  as  a  public  record  or  a  private 
memorandum.  It  was  a  mere  book  of  money  accounts.  Even 
admitting  the  clerk  to  be  the  proper  person  to  keep  the  memo- 
randa, he  was  not  concerned  with  the  names,  numbers  or  con- 
tents of  these  grants.  The  invariable  rule  has  been  that  when 
such  books  or  entries  are  admitted,  they  shall  only  be  used  as 
evidence  of  those  acts  of  the  officer  which  it  is  the  purpose  and 
object  of  the  book  to  record.  This  was  a  book  of  accounts, 
not  a  register  of  undelivered  grants.  The  leading  case  upon 
this  point  is  Chambers  v.  Bemasconi,  1  Tyrwhit,  842;  5  Id.  531. 
See,  also,  Salle  v.  Thxmas,  3  B.  &  P.  188;  Clark  v.  Trinity 
Church,  6  Watts  &  8.  266. 

C.  Burbank,  for  Respondent.    No  brief  on  file. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Tebbt. 
Mr.  Chief  Justice  Mubrat  concurred. 

There  was  no  error  in  admitting  in  evidence  the  book  of 
accounts  kept  in  the  office  of  the  alcalde.  It  was  a  register  of 
acts  done  by  the  officer,  kept  by  his  direction,  and  was  handed 
over  by  each  alcalde  to  his  successor,  as  belonging  to  the 
office. 

*To  entitle  a  book  to  the  character  of  an  official  regis-    [676] 
ter,  it  is  not  necessary  that  it  be  required  by  an  express 
statute  to  be  kept,  nor  that  the  nature  of  the  office  should  ren- 
der the  book  indispensable;  it  is  sufficient  that  it  be  directed  by 
the  proper  authority  to  be  kept.    (1  Green.  Ev,  Sec.  496.) 

Jud^ent  affirmed. 


GILMAN  V.  COUNTY  OF  CONTRA  COSTA. 

*  Comnms  is  Pastixs — Statute  CoNSTBrjED. — ^The  Act  prescribing  the  man- 
ner of  commencing  and  maintaining  stutsby  or  against  counties,  passed 
May,  1854,  applies  as  veil  to  claims  existing  before  its  passage,  as  to 
those  which  arose  afterwards. 

1.    Cited  Placer  Co.  r.  AUin,  8  Cal.  30$.    See  same  case,  8  Cal.  62;  afflrmed  10  Cal.  508, 
Ukd  see  iYtee  y.  Sacrcmtnto  Co,,  anU  354. 
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Appeal  from  the  District  Court  of  the  Seventh  Judicial  I>is- 
trict,  County  of  Solano. 
• 

The  plaintiff  commenced  his  action  November  15th,  1854, 
against  the  defendant,  upon  a  contract  made  between  ihe  pax- 
ties,  in  1852,  for  the  building  of  a  county  bridge  for  said 
county,  which  was  completed  by  plaintiff  in  1853.  The  Courl 
below  gave  judgment  for  the  plsuntiff.    Defendant  appealed. 

John  Gurrey,  for  Appellant. 

I.    A  county  is  not  a  corporation;  it  cannot  be  sued. 

This  point  was  so  decided  by  this  Court  in  Btin9acker  v.  Bor- 
den,  at  July  Term,  1866.  {Fvrdy  v.  The  People,  4  Hill  N.  Y. 
Eep.  396;  2  Kent  Com.  275.) 

U.  Was  the  County  of  Contra  Costa  liable  in  this  action  at 
the  time  it  was  commenced  ? 

In  Hunsacker  v.  Borden,  tibe  Court  say  that  "a  counfy  govern- 
ment is  a  part  of  the  State  government,  and  the  county  debt 
created  by  authority  of  law,  is  a  part  of  the  public  State  debt, 
and  in  the  same  manner  as  there  is  no  remedy  against  the  State, 
there  is  none  against  the  County." 

It  seems  to  me  that  the  principle  of  this  decision  is  decisive  of 
this  case. 

If,  because  the  county  was  a  portion  of  the  sovereign  State, 
she  was  at  any  time  esempt  from  action,  and  if  in  each  charac- 
ter she  could  refuse  to  pay  at  all,  then,  in  order  to  render  the 
County  liable  in  an  action  upon  a  duty  existing  prior  to  the  }>a8r- 
sage  of  the  Act  of  1854,  authorizing  actions  against  counties, 
(see  Laws  of- 1864,  p.  45)  it  must  needs  be  made  to  appear  that 
the  Legislature  did,  by  affirmative  words  of  enactment,  render 
a  county  liable  upon  such  past  duty.  The  Act  of  1854  amply 
provides  that  suits  may  be  commenced  against  a  county  in  the 
same  manner  as  suits  against  private  persons. 

A  statute,  when  duly  made,  takes  effect  from  its  date  when  no 
time  is  fixed,  and  this  is  now  the  settled  rule.     (1  Kent.  Com. 

454,  455;  Dwarris  on  Statutes,  450.) 
[677]  *Now,  though  it  may  be  contended  that  the  Act  of 
1854  is  a  remedial  statute,  and  that  remedial  statutes 
may  be  of  a  retrospective  nature,  provided  they  do  not  impair 
contracts  or  disturb  absolute  vested  rights,  and  only  go.  to  con- 
firm rights  already  existing,  and  in  furtherance  of  the  remedy, 
still  the  act  in  question,  if  construed  to  give  the  plaintiff  the 
right  to  maintain  an  action  against  the  county  upon  a  demand 
which  accrued  entirely  before  its  passage,  is  open  to  the  objec- 
tion that  it  does  impair  Uie  vested  right  enjoyed  by  the  county 
in  its  sovereign  nature  of  exemption  from  actions,  and  of  ite 
power  to  postpone  payment  or  to  refuse  to  pay  at  all. 

But  is  the  Act  of  1854  to  be  considered  as  a  purely  remedial 
statute  ?  and  if  so,  can  it  have  such  retrospective  effect  as  to 
create  a  legal  liability  on  the  part  of  the  county,  to  perform 
what,  before  the  passage  thereof,  was  only  the  duty  of  the 
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county  to  perform  ?    (See  Compendium,  of  Modem  Civil  Law 
by-MacReldey,  pp.  6^  7,  Sees.  10  11.) 

8,  H.  Brodie  and  G,  F.  dt  W.  H.  Sharp,  for  Respondent. 

The  case  of  Hunsacher  v.  Borden^  relied  on  by  appellant,  was 
a  suit  by  mandamus^  and  not  an  action  brought  against  the 
county.  The  statute  of  1854  was  not  referred  to  in  that  de-* 
cision,  and  all  that  the  case  decided,  was  ihat  where  a  board  is 
created  with  limited  power,  the  Court  cannot  by  its  decision  re-* 
yoke  the  limitation,  or  confer  a  power. 

This  action  was  brought  in  1854,  after  the  passage  of  the  Act,! 
page  194,  Section  4. 

That  statute  is  an  enabling  one,  and  is  analogous  to  the  sec-^ 
tion  of  the  Practice  Act  which  enables  the  assignee  of  a  chose 
in  action  to  bring  an  action  in  his  own  name  instead  of  in  the 
name  of  the  assignor,  even  though  at  the  time  of  the  assign* 
ment,  the  assignee  could  not  have  maintained  the  action. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  TEBRr. 
Mr.  Chief  Justice  Mubbat  and  Mr.  Justice  Heydenfeldt  con- 
curred. 

The  Act  prescribing  the  manner  of  commencing  and  main- 
taining suits  b^  or  against  counties,  passed  May,  1854,  applies 
as  well  to  claims  existing  before  its  passage,  as  those  which 
arose  afterwards. 

Judgment  affirmed. 


AEGENTI  V.  THE  CITY  OF  SAN  FRANCISCO. 

1  Fbaui>,  what  Opeeatbs  ab  Notice  of.— Great  inadequacy  of  oonsidera-' 
tion  paid  for  land,  as  compared  'with  its  actual  Talne,  is  sufficient  to  pnt 
the  pnrchaser  upon  notice  of  a  tend  by  hia  vendor,  in  the  purchase 
thereof,  at  a  constable's  sale. 

Appeal  from  the  Superior  Court  of  the  City  of  Sai]L  Fran? 
Cisco. 

The  phuntiff  filed  his  bill  to  quiet  title,  and  for  an  injunction 
to  restrain  the  defendant  from  disposing  of  certain  city  lots 
sold  at  a  consta-^ble's  sale,  under  execution  against  the  [678] 
city,  and  bought  by  the  plaintiff  from  the  purchasers  at 
said  sale.  The  defense  set  up  was  fraud,  and  notice  thereof  to 
plaintiff.  The  facts  in  relation  thereto  are  stated  in  the  opinion 
of  the  Court.  The  Court  below  entered  a  decree  dismissing 
plaintiff's  bill,  and  declaring  the  deed  of  the  constable  to  the 
purchasers  at  said  sale,  and  their  deeds  to  plaintiff,  fraudulent 
and  void,  and  requiring  the  plaintiff  to  surrender  the  same. 
Plaintiff  appealed. 

1.  Cited  Hari  t.  BwneU,  15  CaL  £08. 
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jp.  M.  Hdight,  for  Appellant. 

Inadequacy  of  consideration  in  judicial  sales  is  no  ground  for 
setting  them  aside.    (Smilh  y.  BandaU,  Jan.  T.,  1856.) 

Lorenzo  Savyyer  and  loote  db  Aldrich,  for  Bespondent. 

When  fraud  is  charged,  express  proof  is  not  required.  Frand 
may  be  inferred  from  strong  presumptive  circumstances.  (Miy- 
Danieh  t.  Baca,  2  Cal.  B.  339;  1  Oreenleaf  s  Evidence,  Sec. 
428;  1  StoTj's  Eq.  JuHsprudence,  Sec.  190;  Chesterfield  y.  Jans- 
sen,  2  Vesey,  155-6;  Jones  y.  Fulgham,  2  Murphy,  367.) 

Gross  inadequacy  of  price  is  evidence  of  fraud.  A  sheriff's 
sale  was  set  aside  when  real  estate  worth  $10,000  was  sold  to 
satisfy  a  judgment  of  $100.  {Ooffv,  Jones,  6  Wend.  522;  see 
also,  Hoioell  y.  Baker  d  Clarke,  4  John.  Ch.  R.  122;  NesbU  v. 
Dailom,  7  Gill  &l  John.  494,  511;  PaUerscm  v.  Cameal,  3  A.  K. 
Marsh.  618;  CoghiU  y.  Cahoon,  3  Barring.  23;  Cowen  y.  Stevens, 
3  Earring.  449;  9  Yes.  234.) 

A  shenfTs  sale  was  decreed  void,  and  a  reconveyance  ordered 
when  sale  was  made  for  a  grossly  inadequate  consideration  with 
other  circumstances  tending  to  show  fraud.  (Gist  v.  Fraeier  S 
Stewart,  2  Littel  Ky.  121.) 

A  sale  was  set  aside  on  application  of  plaintiffs,  when  prop- 
erty worth  $1,000,  was  struck  off  at  a  triflmg  sum,  and  plaindff 
had  been  disappointed  in  the  attendance  of  an  agent.  (Bixley 
v.  Mead,  18  Wend.  R.  611.) 

That  this  transaction  was  had  vTith  the  knowledge  and  con- 
nivance, and  for  the  benefit  of  Argenti,  no  one  can  doubt  from 
the  evidence.  He  alone  reaps  the  benefit  of  this  grand  sx>ecQ- 
lation. 

Men  do  not  plan  and  execute  great  frauds  for  the  benefit  of 
other  people,  and  without  the  aid  or  knowledge  of  the  bene- 
ficiaries. Such  is  not  the  course  of  human  actions.  Argenti 
must  necessarily  have  been  a  party  to  these  transactions.  This 
inference,  from  the  facts  developed,  is  irresistible. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Courfcw 
Mr.  Justice  Hetdenfeldt  and  Mr.  Justice  I^sbt  concurred. 

The  plaintiff  filed  a  bill  in  equiiy  in  the  Court  below  ix)  quiet 
title.  The  defendants  filed  a  cross  bill  by  way  of  answer,  setting^ 
up  fraud  in  the  original  sale,  and  asking  to  have  the  some  set 
aside  and  the  deed  cancelled.  It  appears  from  the  testimony 
that  property  of  the  city  to  tne  value  of  $400,000,  was 
[679]  sold  at  a  constable's  sale  on  a  judgment  of  *$172  and 
$20  70  costs.  That  the  same  was  purchased  by  one 
Levi  Parsons,  who  was  the  managing  man  and  attorney  in  the 
whole  transaction,  in  the  name  of  four  persons,  and  by  him 
afterwards  sold  to  the  present  plaintiff  for  the  inconsiderable 
sum  of  $6,000. 

The  whole  transaction,  from  its  inception,  is  pregnant  vnth  a 
barefaced  fraud.  It  is  one  of  the  most  disgusting  exhibitions  of 
venality  and  corruption  that  we  have  ever  been  called  on  to  le- 
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Tiew  or  adjudicate;  and  it  is.our  earnest  desire,  for  the  sake  of 
£Ood  morals,  and  the  character  of  the  bar,  some  of  whose  names 
appear  in  the  record,  that  this  Court  will  never  again  be  called 
on  to  review  so  flagrant  a  piece  of  dishonesty.  In  fact  we  are 
no  less  astonished  at  the  magnitude  of  the  fraud,  than  the  te- 
merity of  the  parties  in  attempting  to  maintain  it  in  a  Court  of 
Equity.  Eveiy  lineament  of  the  transaction  is  so  marked  by 
bad  faith  and  collusion,  that  penury  itself  failed  to  sustain  it. 
The  inedaquacy  of  the  price  paid  by  Argenti,  when  compared 
with  the  value  of  the  property,  was  sufficient  to  put  him  upon 
notice  of  the  fraud  of  the  original  transaction,  and  he  must  be 
deemed  to  have  taken  it  with  full  knowledge. 

In  addition  to  which,  we  are  far  from  being  satisfied  that 
Argenti  did  not  have  actual  knowledge,  as  the  witnesses  by 
whom  this  fact  is  attempted  to  be  established,  have,  by  their 
connection  with  the  whole  a&ir,  shown  themselves  scarce 
worthy  of  belief  in  a  Court  of  Justice. 

Judgment  affirmed. 


THE  PEOPLE  EX  eel.  CHUBCH  v,  HESTER. 

^DlSTBICT  COUBTB,    SUPEBVIBOSY   PoWEBS  OVBB   CoBPOBATIOKS.— The  BQper- 

visors  of  f\  countv  are  a  qvLasi  political  cori)oration,  and  as  such  the  Dis- 
trict Courts  of  this  State,  by  Tirtne  of  their  general  jnrisdiction  as  Su- 
perior Courts,  have  a  supervisory  power  and  contix)!  over  their  proceed- 
ings, to  the, exercise  of  which  appellate  power  is  not  necessary. 

Idem.— IsscTANCK  of  Wbits. — This  may  be  done  by  7nandamuiy  prohibition, 
or  injunction;  but  their  proceedings  cannot  be  reviewed  by  certiorari. 

Cbbtiobari,  to  Whom  to  Issue.— The  use  of  the  writ  of  certiorari  is  confined 
by  our  statute  to  inferior  Courts,  and  bodies  exercising  judicial  func- 
tions. 

«SuPEBVisoB8  KOT  AMENABLE  TO  Wbit  OP  Cebtiobabi.— The  Supervisors, 
not  being  judicial  officers,  nor  charged  with  judicial  functions,  it  results 
that  the  writ  cannot  be  properly  directed  to  them. 

Application  for  a  writ  of  mandamus,  directed  to  the  Judge  of 
the  District  Court  of  the  Third  Judicial  District,  County  of 
Alameda,  commanding  him  to  issue  a  writ  of  certiorari  to  the 
board  of  supervisors  of  Alameda  County. 

The  record  shows  that  the  writ  of  certiorari  had  been  denied 
by  the  District  Judge,  and  that  it  was  prayed  for  to  review  the 
action  of  the  board  of  supervisors  in  levying  a  tax  of  twenty-five 
cents  on  every  hundred  dollars  of  assessed  property  in  the 
county,  for  a  building  or  court-house  fund,  had  on  August  4, 
1856;  which  tax  was  alleged  in  the  petition- to  have  been  laid 
without  authority  of  law. 

*J.  E.  McKune,  for  Petitioner.  [680] 

The  board  of  supervisors  of  the  County  of  Alameda  have 

1.  cited  Chard  v.  Harrison^  7  Gal.  116:  afl  to  ic8nanc«  of  writ.  People  y.  Eldorado  Co,,  8  Cal. 
61;  u  to  provincr  of  writ,  WJiUney  v.  Board  of  Del^aates,  U  Cal.  499, 

2.  Dlaapproved  PeopU  ▼.  Provinet,  U  Cal.  627, 628.   Denied,  State  r.  Ormby  Co.,  7  N«v. 
896. 
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leTied  certain  taxes,  alleged  to  1m  illegal.     Application 
made  to  the  District  Court  of  that  county  lor  a  certiorari  to 
move  iJie  proceeding  from  the  board,  and  to  adjudge  the  same 
illegal. 

This  writ,  in  such  cases,  has  often  been  allowed,  and  this 
Court  has  recognized  the  proceeding  as  valid,  in  re  Geo.  M* 
Hanson,  2  Cal.  262;  Wildcm  v.  The  Board  of  Supervisors  of  (he 
County  of  Sacramento,  3  Cal,  886. 

The  judge  refused  to  issue  the  writ  or  to  review  the  proceed- 
ing, because  it  would  be  the  exercise  of  appellate  power,  and,  as 
such,  under  the  decision  of  this  Court,  in  The  People  y.  Feralta, 
3  Cal.  379,  and  Caulfidd  v.  Hudson,  3  Cal.  889,  cannot  be  enterw 
tained.  Now,  I  take  it,  there  is  no  other  plain,  qpeedj  or  ad- 
equate remedy  than  the  one  we  now  seek.  There  is  no  appeal 
from  an  order  refusing  the  writ,  (Practtee  Act,  Sec.  336,)  and 
within  the  four  hundred  and  sixty-eighth  section  of  the  same 
Act,  there  is  no  other  remedy.  The  application  made  to  the 
District  Court  is  not  an  appeal,  any  more  than  is  an  application 
for  a  quo  warranto  or  habeas  corpus. 

In  this  application  I  suppose  there  will  be  no  necessity  to  ex- 
amine the  merits  of  the  questions  involved.  This  will  be  done 
on  an  appeal,  if  either  party  shall  be  dissatisfied  with  the  decis- 
ion of  the  District  Judge. 

Mr.  Chief  Justice  Mubbat  delivered  the  opinion  of  the  Court. 
Mr.  Justice  Hetdenfeldt  concurred* 

This  was  an  application  for  a  Tnandamus^  to  compel  the  judge 
of  the  Court  below  to  issue  a  certiorari  to  review  the  proceed- 
ings of  the  supervisors  of  Alameda  County,  ip.  assessing  a  tax 
alleged  to  be  illegal. 

We  are  not  satisfied  that  the  remedy  sought  from  this  Court 
is  proper;  as  the  District  Court  entertained  the  application,  but 
refused  to  award  the  certiorari^  on  the  ground  that  it  had  no 
jurisdiction.  Under  such  circumstances,  the  party  should  have 
appealed. 

Waiving  this  point,  however,  we  are  of  opinion  that  the  Dis- 
trict Court  had  no  jurisdiction  to  issue  the  writ.  The  writ  of 
certiorari,  by  our  statute,  is  denominated  the  "writ  of  review," 
and  may  be  issued  by  any  Court  of  this  State,  except  a  justice's, 
recorder's  or  mayor's  Court.  The  writ  shall  be  granted  in  all 
cases  where  any  inferior  tribunal,  board  or  officer,  exercising 
judicial  function,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal;  or,  in  the  judgment  of 
the  Court,  "other  plain,  speedy  and  adequate  remedy." 

At  common  law,  the  province  of  this  writ  was  more  ample 
than  under  our  statute — ^not  being  confined  to  mere  questions  of 
jurisdiction;  but  its  use,  so  far  as  I  have  been  able  to  ascertain, 
was  confined,  as  by  our  own  statute,  to  inferior  Courts  and 
bodies  exercising  judicial  functions.   Now  the  supervisors, 
[681]    not  being  judicial  officers,  or  charged  with  the  '''exercise 
of  judicial  duties,  it  results  that  the  writ  cannot  be  di- 
rected properly  to  them. 
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The  superyisors  are  a  guosi  politieal  corporatioii,  and,  as  such, 
the  District  Gotirts  of  this  State,  by  rirtue  of  iheir  general  ju- 
risdiction as  superior  GourtSy  eorresponding  to  the  superior 
Courts  of  Westminster,  have  a  supervisory  power  and  control 
over  their  proceedings,  to  the  exercise  of  which  appellate  power 
is  not  absolutely  necessary.  This  may  be  done  1^  mandamus, 
prohibition,  or  injunction;  but  their  proceedings  cannot  be  re- 
viewed by  cerHaraH. 

In  this  connection  it  may  be  remarked,  that  the  oases  relied 
on  by  the  petitioner  were  decided  before  the- case  of  Gau\fidd  v.; 
Sud^on  (3  Gal.  389),  and  therefore  have  no  application. 

Petition  denied. 


WEAVEB  tJ.  PAGE  et  al. 

Majjcioub  PBOBKGunoN,  QuisTiOMs  OF  Fact. — Where  the  second  of  a  set  of 
bills  of  exchange  was  presented  and  protested  owing  to  the  absence  of 
the  drawee*  and  the  first  of  exchange  arrived  nine  days  after,  and  was 
paid  together  with  costs  of  protest  of  the  second,  and  two  months  after, 
suit  was  commenced  on  the  jprotested  bill:  Hddt  that  in  an  action  for 
malicious  prosecution  of  said  8ait»  the  question  whether  the  plaintiffs 
in  the  suit  on  said  bill  knew  that  the  bul  was  in  fact  paid  at  the  time 
when  they  commenced  suit,  was  a  question  for  the  jury. 

PsES0Mpnox  VBOM  Lapsb  of  Tdck.— The  fact  that  the  bill  by  the  usual  con- 
veyance reached  its  destination  within  a  month  from  its  date,  was  suffi- 
cient to  raise  a  presumption  that  defendaata  had  received  notice  of  pay- 
ment in  double  that  time. 

^  Appeal — Vsbdxct,  when  hot  Di8nniBSD.*-And  where  the  suit  on  the  bill 
had  been  accompanied  by  an  attachment,  under  which. the  property  of 
the  drawer  had  been  held  for  four  months,  when  it  was  released  by  giv- 
ing bond:  Uddt  that  in  an  action  by  the  drawer  for  the  malicious  pros- 
ecution of  said  suit,  where  the  jury  gave  $16,000  damagflfly  and  where  no 
misconduct  was  shown  on  the  part  of  the  jury,  and  it  was  not  charged 
that  the  verdict  was  given  under  the  influence  of  passion  or  prejudice, 
the  Court  could  not  disturb  the  verdict,  unless'  it  clearly  appear  that  in- 
justice has  been  done. 

^  Damages  in  Action  fob  Mazjcioub  Pbosecuison. — ^Insuch  cases  there  is  no 
fixed  rule  as  to  the  amount  of  damages;  the  jury  are  not  confined  to  the 
actual  pecuniary  loss,  but  may  take  into  consideration  the  character  and 
position  of  the  parties,  and  all  the  circumstances  of  the  case. 

Appeal  from  the  District  Coort  of  tba  Seyenth  Judicial  Dis- 
trict, County  of  Napa. 

The  plaintiff  brought  his  action  a^nst  Daniel  D.  Page  and 
others,  constituting  the  firm  of  Page,  Bacon  &  Co.,  for  $25,000 
damages,  for  the  malicious  prosecution  and  continuation  of  a 
civil  action  against  plaintiff,  in  which  defendants  caused  an  at- 
tachment to  issue,  under  which  plaintiff's  property  was  seized 
and  detained  for  about  four  months. 

The  defendants,  on  the  cause  being  called  for  trial,  moved  on 
the  usual  affidavits  for  a  commission  to  take  testimony,  aiaid  also 
moved  for  a  continuance  for  the  purpose  of  having  the  same 

1.  Git«d  Spaidt  v.  Barrdt,  67  Ul.  294. 

2.  Oommented  on  Kimtty  ▼.  Waltaee,  86  Oil.  485. 
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taken,  on  affidavits  that  they  had  follv  and  fairlj  stated 

defense  to  Uieir  counsel,  and  that  they  had  a  good  and 
[682}  substantial  defense  to  the  action  upon  the  ^merits,  as  they 
were  advised  by  Uieir  said  counsel  and  veiily  believe^  etc. 
The  Court  below  overruled  the  motion,  the  defendants  ex<3epi- 
ing.  The  cause  was  tried  before  a  jury  who  found  a  verdict  in 
favor  of  plaintiff  for  $15,000,  which  is  undoubtedly  much  more 
than  the  pecuniaiy  diunage  proved.  The  defendants  moved  for 
a  new  trial,  which  was  denieid,  and  judgment  entered  for  plaint- 
iff on  the  verdict.    Defendants  appealed. 

The  action  alleged  to  have  be^  maliciously  prosecuted  by 
defendants  against  plaintiff  was  ux>on  the  following  bill  of  ex- 
change: 

'**  Exchange  for  $4,000. 

*«  San  Prancisoo,  July  27th,  1853. 

''  At  sight  of  this  second  of  exchange,  (first  unpaid)  pay  to 
the  order  of  Page,  Bacon  8l  Co.,  four  thousand  dollars,  value 
received,  and  charge  the  same  to  account  of  £.  Weavee. 

"  To  Clinton  Bank,  of  Columbus,  Ohio." 

TTpon  this  bill  Page,  Bacon  &  Co.  sued  plaintiff,  alleging  its 
protest  for  nonpayment.  The  record  shows  that  it  was  pre- 
sented and  protested  for  nonpayment,  August  27th,  1853,  ovringf 
to  the  absence  of  L.  G.  Weaver,  the  actual  drawee,  and  his  not 
having  left  instructions  with  the  bank  te  pay  it;  that  on  Sep- 
tember 9, 1853,  the  first  of  exchange  arrived  at  the  place  of  pay- 
ment, was  presented  and  paid,  together  with  cost  of  protest  of 
the  second  of  exchange;  and  that  Page,  Bacon  &  Co.  com- 
menced their  suit  on  the  bill  on  October  27, 1853,  and  caused  a 
writ  of  attachment  to  issue  the  next  day,  under  which  the  prop- 
erty of  the  plaintiff  was  held  for  about  four  months,  when  it 
was  released  by  plaintiff's  giving  bond.  The  action  on  the  bill 
was  decided  against  Page,  Bacon  &  Co.,  who  appealed  te  the 
Supreme  Court,  where  the  judgment  was  afi&rmed.  See  4  Cal. 
B.  395. 

HaigU  <&  Oary,  for  Appellants. 

In  an  action  for  a  malicious  prosecution,  the  question  whether 
there  is  or  is  not  probable  cause,  is  a  question  of  law  for  the 
Court  unless  there  is  some  conflict  of  evidence  te  be  settled  by 
the  jury.  This  is  peculiarly  the  case  as  te  this  inquiry,  and  in 
this  action. 

An  action  for  malicious  prosecution  will  not  lie,  unless  the 
want  of  probable  cause  is  substantially  proved;  proof  of  malice 
alone  will  not  sustain  the  action.  (Murray  v.  Long,  1  Wend. 
140.) 

From  the  want  of  probable  cause  malice  may  be  implied,  but 
the  want  of  probable  cause  cannot  be  implied  from  the  most 
express  malice.     (Id.) 

In  Baldwin  v.  Weed,  17  Wendell,  224,  C.  J.  Nelsok  said: 

*'  When  there  is  no  dispute  as  to  the  fjEicts  relied  on,  the  quea- 
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ition  of  want  of  probable  cause  is  for  the  detenxuiiation  of  the 
Court;  when  the  facts  are  controverted  or  the  preponderance  of 
testimony  doubtful,  it  belongs  to  the  jury,  under  proper  advice 
as  to  the  law.  The  want  of  probable  cause  is  the  essential 
ground  of  the  action,  and  must  oe  substantially  and  satisfactor-| 
Hy  proved,  and  cannot  be  applied." 

'''Although  the  Supreme  Court  decided  that  the  defend-  [683]' 
jants  in  the  suit  against  Weaver  could  not  recover  dam* 
lages  on  the  protested  bill,  it  certainly  was  not  so  clear  a  case  as' 
fto  charge  defendants  with  malice  in  prosecuting  the  claim.  (See 
the  decision  of  Supreme  Court  in  Page  et  al.  v.  Weaver,  4  Cal.j 
£,.  395.) 

The  question  was  as  to  the  want  of  probable  cause  at  the^ 
{Commencement  of  the  suit. .  The  subsequent  continuance  of  the . 
^uit  is  not  a  ground  of  complaint  in  the  pleadings.  {Baldioin  Vo 
}Fee(2,  before  cited.). 

iPbote  and  Aldrich,  for  Bespondent^ 

The  refusal  to  continue  the  cause  was  a  matter  of  discretional 
4he  exercise  of  which  will  not  be  interfered  with  by  tliis  Court,, 
unless  there  was  manifest  abuse  of  discretion.    It  cannot  be 
contended  that  there  was  any  such  abuse,  where  there  were  sO| 
many  reasons  concurring  for  the  refusal  of  the  motion. 

The  next  ground  taken  by  the  appellants  is,  that  there  was  a^ 
want   of  probable   cause  for  the   commencement  of   the  suit 
against  the  respondents.     Without  admitting  the   absence  of 
probable  cause  for  the  commencement  of  the  suit — for  the  jury 
Lad  a  right  to  infer  that  the  appellants  had  been  advised  of 
the  payment  of  the  draft  through  their  agent — ^we  say  that  this ) 
suit  was  not  only  for  a  malicious  prosecution  of  the  plaintiff, ; 
but  for  the  malicious  continuation  of  the  proceedings  against  him  i 
after  the  groundlessness  of  the  allegations  of  the  complaint  had  • 
been  fully  ascertained.    The  complaint  is  that  the  suit  was  in-; 
stituted  maliciously,  and  without  probable  cause,  and  was  soj 
continued  even  to  the  end  of  the  proceedings  in  this  Court. 

Whether  or  not  the  defendants  had  notice  of  the  payment  of] 
the  draft  when  they  instituted  their  suit  against  the  plaintiff,  j 
they  were  afterwards,  and  long  before  that  suit  was  terminated, . 
fully  advised  of  it.  Yet  they  continued  their  proceedings,  even 
to  an  appeal  to  the  Supreme  Court,  subjecting  the  plaintiff  to  • 
large  expense,  to  loss  of  time,  and  to  all  the  harrassing  incidents 
of  a  law  suit,  when  they  knew  the  draft  was  paid,  and  that  they: 
.had  no  cause  of  action  against  the  plaintiff. 

The  question  of  probable  cause  was  then  an  eminently  proper 
one  for  the  jury,  or  rather  i,t  was  a  case  where  ihe  want  of  prob- 
able cause  was  too  plainly  indicated  to  make  it  at  all  question- 
able that  the  motion  for  a  nonsuit  should  be  refused.  Probable 
cause,  it  is  said  (Greenleaf's  Ev.  sec.  454.  p.  433,)  "may  consist 
of  such  facts  and  circumstances  as  lead  to  the  inference  that  the 
party  was  actuated  hj  an  honest  and  reasonable  conviction  of 
^Ihe  justice  of  the  suit."     "The  question  of  probable  cause  ia. 
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composed  of  law  and  fact,  it  being  the  proTince  of  the  yoay  to^ 
determine  whether  they  amount  to  probable  oauseb  But,  if  the 
matter  of  fact  and  matter  of  law,  of  which  the  piobable  cause 
consists,  are  intimately  blended  together,  the  judge  will  be- 
warranted  in  leaving  the  question  to  the  jury." 

The  only  remaining  question  is  that  of  damages.    These,  it  is- 

said,  are  excessive.     It  is  not  contended  now,  nor  was  it 

[684]    made  a  ground  upon  *the  motion  for  a  new  trial,  that  the 

verdict  was  rendered  under  the  influence  of  passion  or] 

prejudice. 

The  case  was  one  where  the  jury  were  not  bound  to  confine' 
themselves  to  the  actual  loss  of  property  which  was  proven  to^ 
have  been  sustained.  They  were  at  liberty  to  make  all  legiti-< 
mate  inferences  from  the  testimony  in  their  estimate  of  dam-n 
ages.  More  than  this,  in  a  case  of  this  kind,  we  contend] 
that  they  had  the  right  to  adopt  any  theory,  not  inconsistent  with  | 
the  facts  of  the  case,  as  disclosed  by  the  testimony.  From  the  | 
loss  of  pro|)erty,  the  loss  of  credit,  the  loss  of  time,  the  ex-j 
pense  of  litigation,  the  loss  of  profit,  and  the  various  injuriesj 
that  may  result  from  an  entire  breaking  up  of  a  man's  business, j 
may  properly  enter  into  the  estimate  of  damages. 

The  opinion  of  the  Court  was  delivered  by  Mr..  Justice  Tsb&t»^ 
Mr.  Chief  Justice  Mubsay  concurred. 

This  is  an  action  to  recover  damages  against  defendants,  for  j 
the  malicious  prosecution  of  a  civil  suit  against  the  plaintiff. 

The  plaintiff,  at  San  Francisco,  on  the  27th  of  July,  1853,  drewj 
a  set  of  bills  of  exchange  in  favor  of  defendants,  on  one  Weaver,  | 
of    Columbus,  in  the  State  of   Ohio.   ^  The  bills  were  aent,| 
according  to  the  usage  of  trade, — one*  by  each  of  the  usual! 
routes  of  travel.    The  second  of  exchange  was  presented  at  the 
place  of  payment  on  the  27th  of  August,  and  the  drawee  being 
absent,  was  duly  protested  and  returned  to  the  defendants.  The 
first  of  the  set  arrived  at  the  place  of  payment  on  the  5th  of 
September;  was  presented  to  the  drawee,  and  was  paid  by  him,  | 
together  with  the  costs  of  the  protest.    Two  months  afterwards  > 
a  suit  was  instituted  on  the  protested  bill  by  defendants,  and. 
plaintiff's  property  taken  in  attachment  and  held  for  about  four 
months,  when  it  was  released,  by  his  giving  a  bond  to  answer 
the  judgment.     In  that  case,  upon  Vie  tnal,  a  judgment  was 
rendered  for  the  defendant,  (the  present  plaintiff)  and  the  judg- 
ment having  been  affirmed  on  appeal,  the  plaintiff  instituted 
this  action,  and  recovered  in  the  Court  below,  a  judgment  for, 
fifteen  thousand  dollars. 

The  main  question  in  the  case  was,  whether  the  defendants, ' 
at  the  time  of  commencing  and  prosecuting  this  suit  against  the 
plaintiff,  and  holding  his  property  under  attachment,  knew  that 
the  bill,  which  was  the  foundation  of  the  action,  was  paid. 
This  being  a  question  of  fact,  was  properly  left  to  the  jury,  who 
found  in  favor  of  plaintiff,  upon  evidence  amply  sufficient  to 
sustain  the  verdict.    The  fact  that  the  bill,  by  me  usual  convey*. 
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tanoe,  reached  iUt  destination  in  one  month  from  its  date,  was 
Bi£fficient  to  raise  a  presumption  that  defendants  had  receiyed 
pDEOtice  of  paryment  in  double  that  time. 

The  advice  of  counsel,  relied  on  by  defendants,  appears  from 
^e  record  only  to  have  been  given  in  relation  to  a  claim  for 
{damages  on  account  of  the  protest,  and  not^  to  the  entire  claim. 
The  fact  that  defendants  had  a  probable  cause  of  action,  aris- 
jing  from  ihe  protest  of  the  second  of  exchange,  is  no  defense.^ 
If  a  person  having  a  good  cause  of  action  against  an-  , 

other,  mllfully  sue  for  a  much  *greater  amount  thian  is   [686] 
rdue,  aild  attach  the  property  of  the  other,  and  put  him 
ito  charges,  he  is  liable.    (16  Pick.  453.) 

The  only  question  remaining  is,  ad  to  the  exCiessive  damaged.1 

^he  cause  appears  to  have*  been  fairly  tried.    Ko  misconduct  is 

shown  on  the  part  of  the  jury,  nor  is  it  charged  that  the  vetdict 

j^as  given  under  tiict  influence  of  passion  or  prejudice.    In  cases 

lof  tms  nature,  there  is  no  settled  rule  as  to  the  amount  to  be 

;  !recoyered.    The  jury  are  not  confined  to  the  actual  pecuniary 

'-  iloss  sustained  by  the  plaintiff,  but  may  take  into  consideration 

^  ;the  character  and  position  of  the  parties,  and  all  the  circum- 

^  Stances  attending  tho  transaction.    In  such  cases,  we  carmot 

disturb  a  verdict,  unless  it  clearly  appears  that  injustice  has 

ibeen  done. 

.Judgment  affirmed.^ 


T 

•  •• 
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CLARY  T.  HOAGLAND. 

P'  Appeal,  Law  ov  thb  0A8B.^l?hen  a  case  has  been  once  taken  to  ananpel-' 
late  Court,  and  itci  jn^ment  obtained  on  the  points  of  law  involved, 
such  judgment,  however  enotteons,  becomes  the  law  of  the  case,  and 
cannot,  on  a  second  appeal,  be  altered  or  changed. 

{Idem.— And  this  mle  applies  not  only  to  questions  of  law  arising  in  the  case,  j 
bnt  to  questions  ofmrisdiction. 

1  JuDiciAii  Dkcisioms. — ^lixc  flrst  point  decided  by  any  Oonrt  is  that  the  Court 
has  jurisdiction,  although  it  may  not  be  in  terms. 

[s  Idkm—Conglusiykness  or. — Otherwise,  by  the  interposition  of  a  newJ^dge,  I 
the  law,  which  has  been  settled  by  a  majority  of  the  Court  for  years, 
might  be  changed,  and  a  new  rule;  introduced;  cases  which  have  been 
brought  to  this  Conrt  on  certiorari,  or  writs  of  error,  and  determined,  • 
might  be  re-opened,  and  xlghtd  that  have  grown  up  under  them  be  dia-i 
turoed. 

[Idem.— And  this  evil  might  extend  to  practice  and  pleadings  in  the  Courts! 
below,  and  the  whole  administration  of  justice  be  thrown  into  doubt  and, 
confusion  by  e^ery  ohange  on  the  bench. 

On  a  BBHSABiNa  of  a  petition  for  a  writ  of  certiorari  to  the; 
!  County  Court  of  Yolo. 

This  was  an  action  of  forcible  entry,  and  was  first  brought  be-' 

'  fore  this  Court  in  1852,  on  appeal  from  a  judgment  of  the  District 

Court  of  the  Eleventh  Judicicd  District,  affirming  a  judgment 

1.  cited  ffattinfft  t.  BaUedtt  18  Gal.  911;  DaHdion  v.  DdUa$,  15  Osl.  tt;  Leae  v.  Clarke^ 
20  Gal.  417. 

2.  DiA.lngnlibed.  CotOUr  v.  Sttark,  7  Cal.  3i5. 
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i 

of  the  County  Court  in  favor  of  the  plaintiff.  On  the  appeal  to 
this  Court  the  judgment  of  the  District  Court  ^as  reversed  and 
judgment  entered  reversing  the  judgment  of  the  County  Court,. 
and  remanding  the  case  for  a  new  tnal.    (2  Cal.  B.  474.) 

In  1855,  the  case  was  again  brought  before  this  Court  bj  a 
writ  of  certiorari^  on  the  petition  of  the  defendant,  averring  that 
the  County  Court  had  issued  a  writ  of  peremptoiy  mandamus 
to  the  clerk  of  that  Court,  commanding  him  to  issue  a  writ  of 
restitution  pursuant  to  the  judgment  entered  in  that  Court, 
which  had  been  reversed  by  this  Court.  The  motion  of  the 
plaintiff  to  dismiss  the  writ  was  denied.    (5  Cal.  B.  476.) 

The  case  now  comes  before  this  Court  on  a  rehearing,  granted' 
on  motion  of  the  plaintiff,  respondent,  upon  the  single  question 
whether  the  former  judgment  of  this  Court  is  conclusive 
[686]  upon  the  parties,  inas-'*'much  as  this  Court  has  decided, 
since  this  case  waa  before  it,  that  the  District  Court  has. 
no  appellate  jurisdiction,  and  the  appeal  in  this  case  was  origin-i 
ally  brought  through  the  District  Court  to  this  tribunal. 

Heard  and  Bdbinson  db  BeaUy,  for  petitioner,  Respondent. 

The  ground  of  the  certiorari  is  based  upon  the  order  of  the* 
Supreme  Court  in  the  case  of  Eoagland  v.  Clary,  zhade  October, . 
1852,  (see  2  Cal.  Reports,  474,)  and  rests  wholly  for  its  sufficiency  ^ 
upon  that  order. 

We  insist  that  the  judgment  rendered  by  the  County  Court 
was  not  affected  by  the  appeal  from  the  County  Court  to  the 
District  Court,  and  that  the  District  Court  had  no  power  to  re- 
view the  judgment  of  the  Coimty  Court  upon  that  appeal.  (See 
CaiUfieldv.  Hudson^  3  Cal.  Rep.  389.)  The  only  lawful  order 
that  the  District  Court  could  make  in  the  case  was  to  dismiss 
the  appeal.  The  appeal  from  the  judgment  of  the  District 
Court  to  the  Supreme  Court  invested  the  Supreme  Court  with 
no  jurisdiction  in  the  case  which  the  District  Court  did  not  pos-^ 
:sess.    (See  Horan  v.  Wahrenberger,  9  Texas  Rep.  313.) 

The  judgment  of  the  District  Court  affirming  the  judgment  of! 
Hhe  County  Court,  and  the  judgment  of  the  Supreme  Court  re- : 
viewing  the  judgment  of  the  County  Court,  are  alike  coram  non 
judice,  and  void.    (Horan  v.  Wahrenberger,  9  Texas  Rep. ;  Elliot 
et  al.  V.  Pearsol  el  aL,,l  Peters,  340,  341;  Voorhee^  v.  The  Bank 
of  (he  United  States,  10  Peters,  474,  475.)    In  this  case,  the  Court 
says,  (page  474,)  **  If  not  warranted  by  the  Constitution  or  law; 
,of  the  land,  our  most  solemn  proceedings  can  confer  no  right 
.'which  is  denied  to  any  judicial  act  under  color  of  law,  which  can| 
Improperly  be  deemed  to  have  been  done  coram  nonjudice" 

In  the  case  of  Williamson  et  al.  v.  Berry,  8  Howard  U.  S.  Su-1 
[preme  Ct.  Rep.  540,  it  is  stated  to  be  a  ''  well-settled  rule  inj 
|iurisprudence,  that  the  jurisdiction  of  a  Court  exercising  author-* 
aty  over  a  subject  may  be  inquired  into  in  every  other  Courts 
when  the  proceedings  in  the  former  are  relied  upon  and  brought 
jbefore  the  Latter^  by  a  [larty  claiming  the  benefit  of  such  pro-j 
Ipeedings/' 
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To  the  same  point,  Be^  Gowen  and  Hill's  notes,  4  vol.  206, 
214 ;  Wilcox  v.  Jackson,  13  Peters,  499,  511 ;  3  Dall.  R.  page  7; 

4  Cranch.  241;  3  Howard,  750.  In  this  last  case,  the  rule  as 
laid  down  by  the  Court  in  1  Peters,  340,  is  reviewed  and  ap- 
proved. 

The  case  of  ShiUner^a  Executors  v.  May's  ExeciUors,  reported  in 
6  Cranch.  267,  reported  also  in  2  vol.  U.  S.  Sup.  Gt.  Gonden&ed 
Beports,  366,  is  no  authority  for  the  plaintiff  in  this  cause.  The 
opinion  in  that  case,  as  it  is  explained  bjGhief  Justice  Mabshall 
in  the  case  ex  parte  Tobias  WaHdnSy  3  Peters,  206,  207,  side 
page,  decides  that  an  omission  to  aver  jurisdiction  in  a  Court  of 
the  United  States  in  the  pleadings,  is  only  error  for  which  the 
judgment  might  be  reversed,  and  that  a  judgment  in  such  case 
is  bindingf  until  reversed.  In  this  case,  3  Peters,  207,  the  same 
learned  judge  says:  *'  It  is  universally  understood  that  the 
judgment  of  the  Cdurts  of  the  United  States,  although  their; 
jurisdiction  be  not  shown  in  the  pleadings,  are  yet  bind-  ^ 

ing  on  all  "^the  world,  and  that  this  apparent  want  of  [687] 
jurisdiction  can  avail  the  party  only  on  a  writ  of  error." 

In  the  last  case,  the  same  learned  judge  cites  the  rule  as  it  is' 
laid  down  in  1  Peters,  340,  and  as  subsequently  laid  down  in  8 
Howard,  540,  and  says  it  is  the  true  test;  that  is,  if  the  Court 
has  jurisdiction  and  errs,  its  judgments  are  valid  till  reversed 
on  appeal  or  error,  but  if  it  have  no  jurisdiction,  its  judgments 
and  orders  are  all  void,  and  all  persons  trespassers  who  attempt 
to  enforce  or  execute  them. 

We  adiiiit  that  the  judgment  of  the  County  Court  in  the  ease' 
of  Clary  v.  Hoagland,  shows  error  on  its  face,  but  that  error  does 
not  destroy  the  force  of  the  judgment.  The  Court  had  jurisdic-< 
tion  of  the  case  and  of  the  parUes;  and  its  judgment,  although, 
erroneous,  is  binding  until  it  is  reversed.  {Elliott  v.  Fearsol,  1  i 
Peters,  340;  10  Peters,  474, 475;  13  Peters,.  511;  3  Howard,  750;. 

5  Howard,  540,.541.) 

Winans,  contra 

Courts  of  last  resort  will  taot  disturb  nor  inquire  into  their' 
'jurisdiction  when  it  has  once  been  asserted  in  any  cause  and  no; 
objection  to  the  jurisdiction  taken .  They  rest,  in  all  such  cases, 
upon  the  doctrine  of  stare  decisis.  (MarshaU  v.  Baltimore  and 
Ohio  BaUroad,  16  Howard's  U.  S.  325;  Hives  v.  FeUU,  4  Pike's. 
Bep.  582;  Sealer,  WardioeU,  5  Gal.  70.^ 

Courts  of  last  resort,  when  a  case  is  brought  a^  second  time' 
before  them,  will  not  question  either  the  existence  of  the  juris^ 
diction  or  the  correctness  of  the  law  under  which  it  may  have 
been  first  decided.  (Semple  v.  Anderson,  4  Oilman,  546;  Mer- 
edith V.  Naish,  4  Stewart  &  Port.  59;  Himely  v.  Bose,  5  Cranch, i 
313-14,  etc. ;  Washington  Bridge  Co.  v.  Stewart,  3  Howard  U.  S.^ 
424,  and  cases  cited  on  pages  425  and  426.) 

Whatever  cases  are  disposed  of  by  the  Supreme  Court  are' 
considered  as  finally  settled.  The  inferior  Court  cannot  vary 
them  or  judicially  examine  tiiiem,  but  only  issue  the  necessaiyi 
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process  for  their  ezecufdofi.  {Fartenberry  v.  Fratier,  5  Pike,  200; 
Washingtcn  Bridge  Co.  t.  Stewart,  8  Howard,  U.  S.  425;  ex  parte 
Sibbald  v.  Uniied  Slaies,  12  Peters,  488.) 

If  this  were  not  so,  the  inferior  Ck>nrt  could  at  any  time  over- 
rule the  decisions  or  disregard  the  decrees  of  the  Sapeiior 
Ck)urts. 

The  opinion  of  the  Cdnrt  was  deliveted  bj  Mr.  Chief  Jastice 
Muhrat.  Mr.  J«istice  EbsYDBNVBLiyr  and  Mr.  Justice  Tebby  con- 
curred. 

This  case  has  been  several  times  before  us,  and  now  the  onlj 
point  presented  is,  whether  the  former  judgment  of  the  Court  is 
conclusive  upon  the  rights  of  the  parties,  inasmuch  as  we  have 
since  decided  that  the  District  Courts  have  no  appellate  juris- 
diction, and  this  appeal  was  originally  brought  through  the  Dis- 
trict Court  to  this  tribunal. 

It  is  well  settled,  that  when  a  case  has  been  once  taken  to  an 
appellate  Court,  and  its  judgment  obtained  on  points  of  law  in- 
volved, such  judgment,  however  erroneous,  becomes  the 
[688]  law  of  the  case,  and  cannot  *on  a  second  appeal  be  altered 
or  ichanged.  But,  say  the  respondents,  the  rule  applies 
only  to  questions  of  law  arising  in  the  case,  and  does  not  extend 
to  questions  of  jurisdiction ;  mat  if  this  Court  had  no  jurisdic- 
tion in  the  first  instance  to  try  the  cause,  its  judgment  is  a  nul- 
lity; and  that  we  have  decided  that  the  Legislature  had  no  power 
to  confer  appellate  jurisdiction  on  the  District  Courts. 

The  answer  as  we  conceive  is  this:  the  first  point  decided  by 
any  Court,  although  it  may  not  be  in  terms,  is,  that  the  Court 
has  jurisdiction,  otherwise  it  would  not  proceed  to  determine 
the  rights,  of  the  parties.  For  the  purposes  of  the  first  trial  in 
this  Court,  the  jurisdiction  was  as  much  determined  as  though 
the  point  had  been  made  and  passed  upon;  certain  it  is,  that 
unless  made,  it  cannot  now  be  questioned.  (  WashingUm  Bridge 
Co.  V.  Stewart,  2  How.  413.) 

A  moment's  reflection  will  satisfy  any  one  of  the  reason  and 
'necessity  of  the  rule.  In  all  questions  of  remedy,  where  the 
opinions  of  judges  may  be  as  various  as  the  differences  of  the 
human  mind  admit  of,  the  interposition  of  a  new  judge  might 
chan^  the  law  which  has  been  settled  by  a  majority  for  years, 
and  mtroduce  a  new  rule.  Cases  which  have  been  brought  to 
the  Court  on  certiorari^  or  writ  of  error,  and  determined,  may  be 
re-opened,  and  rights  which  have  grown  up  under  them  be 
disturbed. 

The  evil  niav  extend  to  practice  and  pleadings  in  the  inferior 
Courts,  and  tne  whole  administration  of  justice  thrown  into 
doubt  and  confusion  by  every  change  on  the  bench;  but  by  let- 
ting those  judgments  stand  which  have  already  passed  through 
this  forum,  no  inconvenience  can  result,  as  new  rules  will  only 
operate  upon  future  and  not  upon  past  controversies. 

For  these  reasons,  the  judgment  heretofore  rendered  is  af« 
•firmed. 
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ABAKDONMENT. 

1.  Abandommxnt,  Evfeot  67. — ^An  abandonment  of  property  determines  the 
right  of  the  party  thereto  from  the  date  of  the  act,  and  the  property  is 
to  him  as  though  he  had  neyer  owned  or  oocapied  it.  Davis  t.  Bviler, 
510. 

2.  Idem. — Or  yLnmxa  Claim. — In  an  action  for  a  mining  claim,  when  the  de- 
fendant aiked  for  an  instmction  to  the  jury  **  that  if  the  plaintiff  had 
abandoned  the  claim  and  did  not  intend  to  return  and  work  it  before 
the  commencement  of  the  suit,"  and  the  Court  gave  the  instrnction 
** subject  to  the  seyenteenth  section  of  the  Statute  of  Limitations:" 
Held,  that  the  qualification  to  the  instruction  was  error.    Id. 

3.  Idem. — How  it  Abises. — Abandonment  may  arise  from  a  single  act,  or  a 
series  of  acts;  and  a  party,  having  once  abandoned  his  claim,  will  not 
be  peimitted  to  come  in  within  the  time  allowed  for  commencing  civil 
actions,  to  reassert  his  right  or  resume  his  claim,  to  the  prejudice  of 
those  who  may  have  in  tiie  meantime  appropriated  it.    Id, 

ACCESSOBY. 
Bee  iMDioncBsiT,  1. 

AOKNOWLEDOMENT. 

1.  Cebtitioatb  Of  AoKNowiiEDGMENT — Inbuitficient. — A  Certificate  of  ac- 
knowledgment of  a  deed  in  the  words  "  Before  me,  etc.,  personally  ap- 
peared A.  B.  C,  to  be  the  individual  described  in,  and  who  executed, 
etc.,"  is  bad,  and  the  record  of  the  conveyance  on  such  a  certificate  im- 
parts no  notice  to  third  parties.     Wolf  v.  Fogarly,  224. 

2.  Idem. — The  evident  omission  in  the  certificate,  might  as  well  be  supplied 
by  the  words  *'ohuming,"  or  "representing,"  as  hy  ** known,"  or 
'* proved."  There  is  no  averment  that  the  party  making  the  acknowl- 
edgment is  the  person  who  executed  it,  upon  the  personal  knowledge 
of  the  officer.    Id. 

ACTION. 

1.  AonnoN  fob  Goods  Sold. — In  an  action  of  cutumpsU  for  goods  sold  and 
delivered,  the  plaintiff  cannot  recover  for  goods  alleged  to  have  been  de- 
hvered  to  a  third  party,  and  charged  to  defendant's  account.  WiUiams 
V.  Chadbcmrne,  559. 

2.  Tenants  in  Common,  Bemedt. — If  the  parties  were  tenants  in  common, 
and  the  defendants  sold  the  chattels  held  in  common,  and  appropriated 
the  proceeds  to  his  own  use,  the  remedy  of  the  plaintiff  is  in  trover,  or 
by  an  action  for  money,  had  and  received;  and  an  action  for  goods, 
wares  and  merchandise,  sold  and  delivered,  will  not  entitle  him  to  a 

J'adgment.    Id. 
oiNT  ADTENTX7BE,  AciiON  FOB  AN  AccouNTiNO. — A  bill  for  an  account  is 
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the  proper  remedy  for  Ihe  Bettlemeut  of  the  proceeds  of  a  juiut  adventure, 
where  iu  oonsideration  of  outfit  and  advances  made  by  pUiutilT,  the  dc;- 
fondiint  agret'il  to  nccouut  for  and  p:iy  over  a  proportion  of  tht»  procee.ls 
of  his  labor  and  speculations  of  evtry  kind  for  a  certain  period  of  timt; 
although  the  parties  may  not  have  been  technically  partners.  Oarr  v. 
Redman^  574. 
4.  PLBADiNa. — Causks  of  Action  Unitkd. — Nor  is  it  a  miRJoinder  of  causes 
of  action  to  demand,  in  the  same  action,  that  defeudaut  account  for  itiid 
refund  a  proportion  of  the  outfit  and  advances  made  by  plaiutiff,  iis 
agreed  in  the  same  contract.    Id. 

See  Bond,  1;  CJounty,  1-3;  D£ceased  Persons;  Injunction,  9,  10;  Pjj;tx£i;- 

SHIP,  10-13. 

•  ADMINISTRATOR. 

1.  ExECUTOEs  AND  ADMINISTRATORS  LivBLE  FOB  CosTs. — ExecutoTs  and  ad- 
mini.strators  are  individually  responsible  for  costs  recovered  a^^aiust  tht-m 
in  every  case;  but  they  shall  be  allowtd  them  in  their  admiuihtrutiou  ac- 
counts, except  when  it  ai)i)earK  that  the  action  has  been  pros»ecuted  or 
resisted  without  just  cause.     Jlicox  v.  fj'rdham,  1G7. 

2.  Parties  Misjoinder  op  hintvivoB  and  Administkatob. — In  actions  upon 
joint  and  several  contracts  or  obligatious,  an  aibninistrator  cauuot  In? 
joined  with  the  survivor,  because  the  one  is  joined  de  bonis  iestitorl.', 
aud  the  other  de  b<tnvi prctpriia.     May  v.  [Ltnson.  G-42. 

3.  Pkobate  Judok,  Discbktionakt  Phweb  or. —The  power  of  the  Prtlxite 
Judge  to  remove,  in  his  discretion,  an  administrator  for  any  of  tlio 
causes  named  in  the  stiitute,  will  not  be  interfered  with  by  the  appellate 
Court,  unless  it  should  be  clearly  shown  that  there  has  been  a  giuas 
abuse  of  discretion.     Deck's  Est.  v.  Glierket  CGO. 

See  Deceased  Persons,  1-3;  Lease  3. 

ADMIRALTY. 
See  Fbeioht,  1-6;  Vessem,  1-4, 

AFFREIGHT3kIENT. 
See  Freight. 

AGENCY. 

1.  Power  op  Attorney — Liabilitt  of  Principal. — A  party  who  gives  a 
geiK ml  power  of  attorney  to  another  to  transact  all  business,  etc.,  au- 
thorizir.t,'  the  attorney  "  to  make,  execute  and  deliver  promissory'  notes," 
etc.,  will  be  held  liable  for  all  such  notes,  etc.,  executed  in  his  name  by 
his  nttoruey,  when  thej'  have  reached  the  hands  of  an  innocent  holder, 
ulihv)u<^li  tli»  y  may  have  beon  made  for  the  private  purposes  of  thd 
attorney .    lleUman  v.  FoiUr,  13 . 

See  Promissory  Note,  5;  Trust  and  Tbubtbe,  7-9. 

ALIENS. 
See  Deceased  Persons,  6,  7;  Ejectment,  6-8. 

APPEAL. 

1.  AppEAii — Interlocutory  Orders,  how  Reviewable. — An  order  setting 
aside  the  report  of  a  referee  appointed  to  take  an  acconnt,  is  merely  in- 
teihK'utory,  and  is  not  the  subject  of  appeal  before  final  judgment  or 
decree.     j(  huston  v.  Doplaus^  83. 

2.  Ari'KAL,  When  will  not  Lie. — On  appeal  taken  by  defendant  imme- 
diately after  judfjment  on  default,  on  the  ground  of  insi^ciency  of  the 
affidavit  of  publication  of  summons,  the  Ai)pellato  Court  will  not  disturb 
the  judgment — the  defendant  having  his  remedy  in  the  Courts  below 
within  SIX  months  after  judt,'ment.     Guy  v.  Ide,  90. 

3.  Appeal,  Efplct  on  Lien  op  Judgment.— An  appeal  from  a  jud^ent 
suspends  the  lien,  which  is  merely  an  incident;  and  the  statutory  lunita- 
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tion  of  the  lien  commences  to  mn  only  from  the  date  of  the  remittitur 
from  the  Appellate  Court.  Dewey  v.  Lalaony  130. 
'4.  Appeal  Bond,  whrn  Action  does  not  Lib. — Where  an  appeal  is  with- 
drawn or  dismissed  by  consent  of  both  parties,  without  being  called  to  a 
final  hearing,  no  action  can  be  maintained  on  the  appeal  bond.  Oshonx 
T.  Mendrickson,  175. 

5,  Idem. — RECoaBSE  pob  Bents  and  Pbofits. — And  where  the  action  was  for 
restitution  of  land,  and  i)eudiug  the  appeal,  the  plaintiff  trauRftrred  his 
judgment  to  a  third  party,  and  sold  Xhe  premises  to  the  defondaui: 
Heldj  that  the  plaintifTs  recourse  for  rent,  if  he  have  anj?,  is  against  the 
defendant  for  use  and  occupation,  and  not  upon  the  bond.     /(/. 

6.  AppEAii — Notiob,  on  whom  Sebted. — Notice  of  appeal  from  the  judgment 
of  a  justice  of  the  peace,  may  be  served  on  the  attorney  of  the  adverse 
party.     Welton  v.  UaribcUdi,  245. 

?•  Idem. — ^Law  as  to  Justices'  Codbts. — The  general  law  regulating  appeals, 
which  provides  that  notice  may  be  servt^d  on  the  party  or  his  attorney, 
must  govern  cases  arising  in  Justices'  Courts.    Id, 

8.  Justice  of  Peace,  Fees  in  case  op  Appeal. — A  justice  of  the  peace  may 
refuse  to  send  up  the  transcript* of  a  cause  tried  before  him,  until  his 
fees  are  paid  by  appellant;  but,  if  he  sends  it  up  without  receiving  his 
fees,  the  fact  that  they  are  not  paid  is  no  ground  for  dismissing  the 
appeal.     Bray  v.  Redman,  287. 

9.  Appeal,  When  will  not  Lib. — An  appeal  does  not  lie  from  an  order 
refusing  an  injunction.    JOdigrds  v.  Mi Af Ulan,  422. 

10.  Appeal,  When  will  not  Lie. — An  appeal  does  not  lie  from  an  order 
granting  a  change  of  venue,    Juan  v.  Ingoldsby,  439. 

11.  Idem. — Intbblocutoby  Obdt^bs,  When  Appealable. — Appeals  from  in- 
terlocutoiy  orders  are  the  creation  of  statute,  and  cannot  be  extended 
by  implication.    Id. 

12.  Appeal,  Keyiew  on. — It  seems  that  errors  in  the  rullugs  of  the  Court 
below  will  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial  is 
made  or  overruled.    Soule  v.  Dawes,  473. 

13.  Appeal,  Ruht  of. — The  fact  that  a  bill  of  exceptions  was  not  signed 
until  more  than  ten  days  after  the  trial,  cannot  defeat  a  pai-ty's  right  to 
appeal.     People  v,  Martin,  477. 

14.  Appkal,  when  does  not  Lib. — An  appeal  does  not  lie,  in  favor  of  the 
plidutiff  in  an  action,  from  a  judgment  of  nonsuit,  entered  on  his  own 
motion.    IitUey  v.  Beard,  G66. 

See  Bond  1;  Judomxnt,  2,  6,  11-15. 

APPROPRIATION. 

See   Watxb   Rights. 

ARREST  AND  BAIL. 

L  AbbesT,  Affidavit  fob. — An  affidavit  for  arrest  which  avers  on  informa- 
tion and  belief  that  the  defendant  has  been  guilty  of  fraud  in  the  con- 
tracting of  the  debt,  or  in  endeavoring  to  prevent  its  ooUeetion,  in  the 
terms  required  by  statute,  and  followed  by  an  averment  of  the  facts  on 
which  the  t>elief  is  founded,  also  stated  on  information  and  belief,  is 
sufficient.    Matoon  v.  Eder,  57. 

2.  Idem. — Insufficiency  of. — Insufficiency  of  the  affidavit  on  which  the 
\\Tit  of  arrest  issues,  cannot  be  set  up  in  defense  by  third  parties,  nor 
even  by  the  defendant  himself  after  judgment.     Id, 

3 .  CoNTBACT  OF  Bail*.  Law  AS  A  Pabt  OF. — ^Thc  Obligations  of  bail  are  as- 
sumed with  reference  to  the  law,  which  becomes  a  part  of  their  con- 
tract, and  the  whole  statute  must  be  examined  to  determine  their  lia- 
bility.   Jd, 

4.  Wbtt  of  Abbbst  as  a  Rembdt. — The  writ  of  arrest  is  only  an  intermedi- 
ate remedy  or  process,  to  secure  the  presence  of  the  party  until  final 
judgment,  and  the  facts  on  which  it  is  based  must  be  affirmatively  found, 
and  the  fraud  stated  in  the  judgment,  in  order  to  authorize  an  arrest  on 
final  process.    Id, 

5^  Bail,  wbsh  kot  cbabokd  fon  Nsolsot  to  Subbhidxb,;— Where  the  judg-> 
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ment  is  not  snob  us  ^11  warrant  a  writ  of  ca.  ta.  to  be  issned  under  it, 
the  baiKwill  not  be  charged  for  neglecting  to  surrender  the  jadgmeni 
debtor,    Jd* 

See  CoBTEMPT,  5. 

ABSON. 
Bee  Irdiothxnt,  10, 11. 

ASSAULT  AND  BATTERY, 
See  Impbzbokvbnt,  1-4. 

ASSIGNMENT. 

'1.  AflBioMMxnT,  WHSN  VoiD. — An  asBignment  for  the  benefit  of  certain  par- 
ties, who  haye  undertaken  to  guaranty  the  payment  of  such  creditors  of 
the  assignor,  as  consent  to  an  extension  of  time  or  a  substitntion  of 
security  is  Toid.    Groschtn  v.  Pagt^  138. 

2.  Idem. — PabtulL  ob  Spbciai<  Assignvent. — A  partial  or  special  assign- 
ment is  equally  Toid  as  a  general  as^gnment,  and  being  void  because  it 
delays  and  hinders  creditors,  as  well  as  because  it  is  against  the  policy 
of  the  statute,  can  not  be  cured  by  the  intervention  of  third  parties,  who 
volunbirily  ^issume  to  do  that  for  the  indulgent  creditors,  which  the 
debtor  himself  could  not  do.    Id, 

3.  AssioNVKNT  OF  AcoouMT. — An  assignment  of  an  account  by  endorsement 
of  the  word  '*  assigned,"  signed  by  the  owner  of  the  account,  is  suffi- 
cient.   Ryan  y.  Mtddux^  247. 

4.  Idem. — IUoht  of. — The  right  of  assignment  of  an  account  existed  before 
the  passage  of  the  Practice  Act  of  1854,  section  4th  of  that  Act  only  re- 
lating to  the  parties  to  an  action  thereon.    Id, 

5.  Assignment  of  Cause  of  Action.— A  cause  of  action  arising  out  of  a 
tort  is  not  assignable.     Olx\)er  v.  Walsh^  456. 

6.  Idem. — Statutobx  Conktbuction. — The  language  of  section  4  of  the 
Practice  Act,  as  amended  by  the  Act  of  1855,  is  construed  to  mean  a 
thing  in  action  not  arising  out  of  express  contract;  and  even  this  con> 
Btruction  is  derived  by  implication,  for  there  is  no  statute  which  directly 
gives  the  right,  or  directly  repeals  the  former  rule.    Id, 

7.  Idem. — Joint  Ownebship, — It  follows  that  where  an  injury  to  joint 
property  is  alleged  in  the  complaint,  and  it  is  averred  that  one  of  the 
joint  owners  has  assigned  his  claim  therefor  to  the  other  who  brings  this 
action  for  damages  iu  his  own  name  alone,  the  complaint  is  demurrable. 
Id. 

8.  Assignment  of  Bill  of  Lading. — ^A  party  being  about  to  fail,  can  assign  a 
bill  of  lading  of  goods  to  airive,  not  yet  paid  for,  to  another,  in  trust,  to 
devote  the  proceeds  to  Uie  payment  of  the  vendor,  and  such  assignment 
is  good  against  attaching  creditors.    Xe  Caeheux  t.  Gviier^  514. 

9.  Idlm. — Effect  of. — ^The  act  constitutes  the  assignee  the  agent  of  the 
vendor,  and  being  for  the  benefit  of  the  vendor,  his  assent  is  presumed. 
Id, 

10.  Idkm. — It  renders  a  stoppage  in  transitu  unnecessary,  for  there  is  a  re- 
scission before  there  could  be  a  stoppage.    Id, 

11.  Idem. — Oonstbuotion  of. — The  fact  that  the  language  of  the  transfer 
implied  the  right  of  the  assignee  to  sell  the  goods,  can  have  no  inili}- 
ence,  for  if  he  sold,  it  would  be  as  agent  of  the  vendor.    Id. 

See  Cbeditob,  1-5;  Witness^  3. 

ATTACHMENT. 

1.  Gabnishes— JuDaMENT  AoAiNST. — ^lu  proceedings  against  a  garnishee, 
it  is*  the  duty  of  the  Court,  simplv  to  render  judgment  against  the  gar- 
nishee for  the  amount  found  due  by  him  to  the  judgment  debtor.  JBrum- 
moTtm  v.  Boucfier^  16. 

2.  Idem. — Obdeb  to  Pat  oveb  Monet. — ^An  order  that  the  garnishee  pay 
over  the  money  into  Court,  is  improper.     Id, 

3.  Attachment,  Bsmbdt  as  an  Auziuabt.— The  remedy  by  attachment  is 
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not  a  distinct  proceeding,  in  the  nature  of  an  action  in  rem,  bnt  is  a  pro- 
ceeding auxiliary  to  an  action  at  law,  designed  to  secure  the  payment  of 
any  judgment  the  plaintiff  may  obtain.  Loxd  y.  Adams,  211. 
(4,  Idbm.— Undkstasino  vob  BxiiBASB.— It  follows  that  the  bond  given  to 
release  property  attached,  only  releases  it  from  the  custody  of  the  sheriff, 
and  is  not  an  actual  substitution  of  security,  compelling  the  plaintiff  to 

Sroceed  upon  the  bond  alone  to  collect  his  judgment,  id. 
TTACHMENT — ^KoTicE  OF  Glaih  OF  Thibd  Pebson. — An  of&cer,  attaching 
goods  under  civil  process,  is  entitled  to  notice  of  the  claim  of  a  third 
party  to  the  goods,  and  a  demand  for  them,  or  he  is  not  liable  in  dam- 
ages to  such  party  for  such  seizure  and  detention.  Taylor  y.  Seymour, 
512. 

[6.  Idev. — ^Nor  is  his  right  to  notice  and  demand  affected  by  the  fact  that 
he  had  obtained  indemnity  before  seizing  the  goods,  for  the  notice  of 
another's  claim  to  them,  might  materially  affect  the  character  of  the  in- 
demnity which  he  might  require.    2d. 

l7.  Idem. — A  conversation  between  the  claimant  of  the  goods  and  the  officer's 
bailee,  in  which  the  former  asserted  that  the  goods  were  his,  cannot  be 
Jxeld  as  notice  to  the  officer.    Id, 

See  FxiKAnnro,  10;  SBOBSQAnoNt  1^6..: 

ATTOBNEY. 

1.  Attobnst  and  Client — Ghakoe  of  Attobnet. — ^Whefe  a  party  changes 
his  attorney  in  an  action,  and  there  is  no  regular  substitution  of  attor- 
neys as  pointed  out  by  statute,  notices  may  be  served  on  the  attorney  of 
record.    OrarU  v.  WhUe,  55. 

2.  GoNTBACT  FOB  SsBvioEs,  Inooupetemt  Evidekoe. — ^In  an  action  to  re- 
cover the  value  of  services  as  attorney  in  a  certain  suit,  it  is  incompetent 
to  prove  the  value  of  plaintiff's  services  in  another  action.  Hart  Y,vidal, 
56. 

3.  Witness — ^Who  Incompetent  to  Pbovb  YaiiTTB  of  Leoaii  Sebteoes. — A 
witness,  who  is  not  an  attorney,  is  incompetent  to  prove  the  value  of  an 
attorney's  services.    Id*  ."'.,. 

^AUCTION': 
3ee  Land  2., 

3AILB1ENT; 
Bee  Pledge.^ 

BILL  OP  LADINCr- 
See  AssioNHSNT,  8-11^ 

BOAED  OP  EXAMINERff^ 

1.  CoNSTiTDTioNAii  Law^Auditino  Statb  Aooountb.— WlieTc  the  Legisla- 
ture appointed  a  board  of  examiners,  consisting  of  three  executive  State 
officers,  to  perform  the  duty  of  auditing  certain  accounts,  which  there- 
tofore had  been  performed  by  the  Controller  of  State,  but  which  is  not 
prescribed  by  the  Constitution  as  the  peculiar  duty  of  that  officer:  Held, 
that  the  act  is  valid  and  binding,  the  power  of  the  Legislature  being 
supreme,  except  where  expressly  restricted.    Boss  v.  WhUmarif  361* 

See  GoNSTrruTioNAii  Law,  2. 

BOND. 

1.  Pabties  Assignee  of  Appeai.  Bond,  when  hay  Srs.— To  enable  the  as- 
signee of  a  judgment  to  sue  on  the  appeal  bond  filed  in  the  cause,  he 
must  have  an  assignment  of  the  bond.    Moses  v.  Thonve,  87. 

See  NoTABY  Public,  3,  4;  Office  and  Offices,  3,  4;  PusADDra,^  10« 

BBIBGES  AKD  PEBEIES. 
!•  Bbidoes  and  Febbies  Pbotecied  fbom  Enoboacbment,— At  oommon 
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law,  no  bridge  or  ferry  oonld  be  erected  bo  near  another*  bound  by  law 
to  be  provided  with  attendance,  crafts,  etc.,  as  to  draw  away  its  profits. 
Norria  t.  Farmers  and  Teamstera*  Co,,  590. 

2.  Idem. — And  this,  upon  the  principle  that  such  prohibition  was  for  the 
public  good.    Id. 

8.  iDEiff. — In  this  State,  no  person  has  a  right  to  establish  a  bridge  or 
ferry,  so  as  to  receive  compensation  for  the  same,  unless  authorised  to 
do  so  by  license  issued  according  to  law.    Id, 

4.  Idem. — A  free  bridge  or  ferry  may  be  established,  without  license»  pro- 
vided there  is  no  regularly  established  bridge  or  ferry  within  one  niiio 
immediately  above  or  below.    Id. 

6.  Idem. — When,  however,  there  is  such  a  bridge  or  ferry  regularly  estab- 
lished, then  no  other  bridge  or  ferry,  whether  free  or  not,  can  be  estab- 
lished, within  one  mile  immediately  above  or  below  it,  unless,  in  the 
opinion  of  the  Board  of  Supervisors,  it  is  required  by  the  public  conve- 
nience, etc.   Id. 

6.  Idem. — A  free  bridge  or  ferry,  in  the  immediate  vicinit^  of  one  regularly 
licensed,  would  be  more  injurious  than  the  establishment  of  one  regu- 
larly licensed  to  receive  toll;  as  it  would  render  the  established  crossing 
of  no  value  whatsoever,  while  the  other  would  only  divide  the  profits. 
Id. 

7.  Idem.— To  say  that  the  Legislature  only  intended  to  prohibit  licensed 
bridges  and  ferries,  and  not  those  which  are  free,  would  be  to  defeat 
the  very  object  the  Legislature  had  in  view.    Id. 

8.  Idem. — ^The  fact  that  a  free  bridge  or  ferry  so  established,  within  one  mile 
of  one  already  licensed,  issued  certificates  for  one  dollar,  by  which  the 
holder  was  entitled  to  passage  for  one  month,  does  not  constitute  the 
holder  a  joint  stockholder  in  the  bridge  or  ferry.  It  is  but  another 
mode  of  payment,  and  a  mere  evasion  of  the  law,  and  subjects  the  owner 
to  punishment  for  a  misdemeanor,  under  the  statute.    Id. 

CASE  AFFIBMED, 

Partnership,  hound  by  note  in  firm  name. — Bich  v.  Davis,  4  Gal.  22;  in  same 
case,  142. 

CASES  APPEOVED. 

Oorporation,  Constiiutional  Prohibition— M.Rgee  v.  Mok.  Hill  C.  &  M.  Co.  5 

Cal.  258,  in  Smith  v.  Eureka  Flour  Mills,  7. 
County  J\ulge,  Authority  under  Staiuie — Burgoyne  v.  San  Francisco,  5  Cal.  9, 

iu  Thompson  v.  W  illiams,  89. 
County   Warranty   Order  of  Payment— Taylor  v.  Brooks,  5  Cal.  332,  in 

McCall  V.  Harris,  283.   . 
Svidenee,  Degree  of  Proof  requisite  in  Criminal  Proceedings — People  v.  Mil- 
gate,  5  Cal.  127,  in  People  v.  Stonecifer,  410.    Secondary  evidence  of 

lost  deed,  McCann  v.  Beach,  2  Cal.  25,  in  Folsom's  Exrs.  v.  Scott,  462. 
Forcible  Entry,  Sufficiency  of  Pleadings — Treble  Danuz^es— O'Callaghan   v. 

Booth,  63,  in  Hart  v.  Moon.  162. 
Garnishee,  Proceedings  against — Smith  v.  Hutchinson,  Cal.  Sup.  Ct.,  Jan.  T. 

1855,  (not  reported)  in  15rumma<^m  v.  Boucher,  17. 
Grand  Juror,  Exceptions  to  Competency,  xohen  to  he  taken — People  v.  Freeland, 

96,  in  People  v.  Roberts,  215. 
Homestead,  Lands  not  subject  to  Dedication— 'WoM  v.  Flefschacker,  5  Cal.  244, 

in  Reynolds  v.  Pixley,  167;  Gibbin  v.  Jordan,  417;  Kellesberger  v.  Eopp, 

565. 
Instrudions  properly  refused— People  v.  Milgate,  5  Cal.  127,  in  People  v, 

Roberts,  217. 
Interest  as  pari  of  Jitdgment-'^Quy  v.  Franklin,  6  Cal«  416,  in  Emeric  v.  Tams, 

155. 
Justices*  Court,  Jurisdiction  caimol  be  entor^— Zander  v.  Coe,  6  Cal.  230,  in 

Small  V.  Gwinn,  449. 
Maiidarnus,  W7ien  wiU  not  issue — People  v.  Hays,  5  Cal.  66,  in  'Williams  v. 

Smith,  92. 
Mexican  Law  and  Customs,  proof  o/— Von  Schmidt  y.  Huntington,  1  Cal.  55, 

in  Castro' V.  Castro,  160« 
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Minera  rigJds  of  Entry  on  Public  Lands — ^Tartar  v.  Spring  Creek  Co.  5  Cal. 

395;  Fitzgerald  v.  Urton,  Id.  308,  in  Burdge  t.  Underwood,  46. 
Farinership,  IJvidence  necessary  to  prove  —  binclair  v.  Wood,  3  Cal.  98,  in 

Hudson  V.  k»imon,  455. 
Probate,  Estate  not  to  be  burdened  xoUh  unnecessary  cos(»~£lli8sen  y.  Halleck, 

386,  in  Falkner  v.  Folsom's  Eire.  412. 
Redemption  from  Foreclosure  Sale — Guy  ▼.  Middleton,  5  Col.  392,  in  Harlan 

V.  Smith,  174. 
Statute  Penallies,  when  Becotxrable — Egery  ▼.  Baclianan,  5  Cal.  53,  in  Johnson 

V.  Gorham,  196. 
Vendor,  Equitable  Lien  ©/—Salmon  v.  Hoffman,  2  Cal.  138;  Truebody  v. 

Jucobson,  Id.  269,  in  Cahoon  t.  Bobinson,  226. 
Verdictf   Conclusiveness  o/— -Winans  v.  Christy,  4  Cal.  70,  in  Anderson  v. 

Parker,  200. 
Water  Rifjlits^  as  vested  rights. — Irwin  t.  Phillips,  5  Cal.  140,  in  Conger  v. 

Weaver,  558.     Test  of  priority  o/— Eddy  v.  Simpson,  3  Cal.  249,  in  Kelly 

▼.  Natoma  \f,  Co.  108. 
Will,  E^cution  under  Mexican  Xdto.— Panand  t.  Jones,  1  Cul.  488,  in  Castro 

V.  Castro,  160. 

CASES  CITED  AS  AUTHORITY. 

Appenl,  Error  loitTtout  consegiwnce— People  v.  Boberis,  214,  in  People  v. 

March,  547. 
Arrest,  in  Civil  Jcfion^Matter  of  Holdforth,  1  Col.  438,  in  Ex  parte  Prader, 

240. 
Attachment,  Officer  entiUed  to  Notice  of  Claim  of  Third  PaWy— Damniel  v. 

Gorham,  43,  in  Taylor  t.  Seymour,  514. 
Contempt,  when  Partp  not  Liable. — Lucas  v.  Allen,  Cal.  Sup.  Ct.  Apl.  T.  1855, 

(not  reported)  in  Adams  ▼.  Haskell,  318;  and  Adams  t.  Haskell,  318,  in 

Ex  parte  Cohen,  319. 
Contract,  Ajent  wfien  Liable  on — Sayre  t.  Nichols,  5  Cal.  487,  in  Jones  v.  Post, 

104.    Law,  as  pari  o/— Bussell  y.  Elliott,  2  Cal.  245,  in  Matoon  v.  Eder, 

59. 
Costs,  on  Appeal  from  Justice — McDermotty.  Douglass,  5  Cal.  89,  in  Bray  v. 

Bedman,  287. 
L'lstrid  Court,  Power  to  Issue  TTrite— Caulfield  t.  Hudson,  3  Cal.  389,  in 

People  v.  Hester,  681. 
mednxeni.  Allegation  Essential  In  Complaiitt — Payne  t.  Treadwell,  5  CaL  310, 

in  Watson  t.  Zimmerman,  47. 
Evidence,  Secondary  of  Lost  Deed — ^McCann  ▼.  Beach,  2  Cal.  25;  Folsom's 

Exrs.  V.  Scott,  460,  in  Maoy  v.  Goodwin,  581. 
Fraud,  when  Court  may  direct  Verdict — Billings  ▼.  Billings,  2  Cal.  107,  in 

Chenery  v.  Palmer,  122. 
Freiqht,  money  may  be  recovered  bocA^— Beina  y.  Cross.  29,  in  Lawson  y. 

Worms,  370. 
Bomestead,  a  Joint  Estate-^TayloT  y.  Hargous,  4  Cal.  268,  in  Poole  y.  Ger- 

rard,  73. 
Indictment,  Averments  not  necessary — ^People  y.  Nugent,  4  Cal.  341,  in  People 

y.  Vanard,  562.     What  should  «e</orM— People  y.  Aro,  207,  in  People  y. 

Hood,  238. 
InJundUm,  does  not  lie  where  there  is  a  legal  remedy— DeWitt  y.  Hays,  2  Cal. 

463,  in  Bobinson  y.  Gaar,  275. 
Justices*  Court,  Jurisdiction  in  action  for  Mining  C7atm»— Van  Etten  y.  Jilson, 

19,  in  Grass  V.  M.  Co.  y.  Stackhouse,  414;  SmaU  y.  Gwinn,  449. 
Married  Woman,  cannot  make  Contract— Simpers  y.  Sloan,  5  Cal.  457,  in 

Poole  y.  Gerrard,  72.  Conveyance  by,  Cook  y.  MoChristian,  4  Cal.  23,  in 

Poole  y.  Gkrrard,  73. 
Miners,  right  of  Entry  on  Public  Xands— Stokes  y.  Barrett,  5  Cal.  36;  McCIin- 

tock  y.  Bryden,  Id.  97;  Irwin  y.  Phillips,  Id.  140,  in  Burdge  y.  Under- 

wood,  46,  and  Hicks  y.  Bell,  3  Cal.  219,  in  Conger  y.  Weayer,  657. 
Ministerial  Powers  cannot  be  conferred  on  Judiciary — Burgoyne  y.  San  Fran- 

eisco,  5  Cal.  9;  Dickey  y.  Hurlbnrt,  5  Cal.  343,  in  People  y.  Neyada,  144, 

and  Burgoyne  y.  San  Francisco,  5  Cal.  9,^in  Tuolumne  y.  Stanislaus, 

i42^  Phelan  y.  San  Francisco,  540. 
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Mortgage,  a  mere  incideni  to  (he  (Ze6<— Bennett  v,  Taylor,  5  Cal.  602;  Ord  t. 

McKee,  Id.  515,  in  Phelanv.  Olney,  483. 
New  Trial,  Court  may  impose  (emu— May  y.  Hanson,  5  Cal.  360,  in  Bartelle 

V.  Connor,  141. 
Nonsuit,  objections  to  denial  of,  how  toaived.— Binggold  v.  Haven,  1  Cal.  108,  in 

Smith  y.  Compton,  26. 
Parties,  in  EguUable  Action.^Wmans  t.  Christy.  4  Cal.  70,  in  Ritchie  v.  Dor- 
land,   40.      Misjoinder  of  Administrator  wiih  Survioor-^HumphTejs  v. 

Yale,  5  Cal.  173,  in  May  y.  Hanson,  643. 
Pleading,  Statute  of  Frauds  to  he  sptdaOy  Pleaded— Osborne  t.  Endicott,  149, 

in  Peralta  v.  Castro,  358. 
Possession,  as  Evidence  of  Ti(^-Plame  t.  Beward,  4  Cal.  95,  in  Mnrphy  t. 

Wallingford,  649. 
Possessory  Act,  compliance  wiih,  e8sen<ia2.-Sweetland  v.  Froe,  144,  in  Mnrphy 

V.  WalliDgford,  649. 
Pegistry  Act,  Priority  of  Mortgage  JAen^'RoBe  v.  Mnnie,  4  Cal.  173,  in  Den- 
nis V.  Burritt,  673. 
Sale  and  Delivery  by  Warehouse  iZeoeipts— Adams  ▼.  Gorham,  68,  in  Goodwin 

T.  Scannel,  543. 
Staietnent,  Instructions  to  he  Marked  arid  Signed—DeJohnBon  ▼.  Sepnlyeda,  5 

Cal.  149,  in  People  v.  Lockwood,  205. 
Verdict,  consfrwdion  o/— People  v.  Nngent,  4  Cal.  341;  People  v.  Davidson, 

5  Cal.  133,  in  People  v.  Vanard,  663. 
Verif  cation,  Objections  to  voant  of,  when  to  be  taken — ^Tooms  v.  Bandall,  3  Cal. 

438,  in  Greenfield  v.  Steamer  Gunnell,  68,  and  Greenfield  v.  Steamer 

Gunnell,  68,  in  Kohlman  v.  Wright,  231. 
Wm,  operation  o/— Castro  v.  Castro,  158  in  Grimes'  Estate  v.  Nonis,  625« 

CASES  COMMENTED  ON. 

Change  of  Venue  in  Criminal  Action,  Order  when  i2et7{«toa&20— People  v.  Lee,  5 

Cal.  303,  in  People  v.  Fisher,  155. 
Fraud,  lielief  from  Judgment—Bidleman.  v.  Kewen,  2  Cal.   248;  People  ▼. 

Lafarge,  3  Cal.  130,  in  Bobb  v.  Bobb,  22. 
Homestead,  Selection  and  Dedioalion  of —Cook  v.  McChristian,  4  Cal.  23; 

Taylor  v.  Hargoiis,  Id.  268.  in  Holden  v.  Pinney,  235.    Test  o/--Cook  v. 

McChristian,  4  Cal.  23,  in  Reynolds  v.  Pixley,  167. 
Insolvency,  Custody  of  Funds-^AdtkUia  v.  Haskell,  6  Cal.  113,  in  same  case, 

477. 
Mexican  Grants,  Title  under — Leese  v.  Clark,  8  Cal.  17,  in  Gnnn  v.  Bates,  269, 
Municipal  Grant,  Forfeiture  of — Touchard  v.  Touchard,  5  Cal-  306,  in  Holli- 

day  V.  West,  525. 
Negotiable  Instruments,  Liability  of  Surety  or  Ovaranior — Biggs  v.  Waldo,  2 

Cal,  485;  Gimmy  v.  Donnelly,  Cal.  Sup.  Ct.  1855,  (not  reported),  la 

Bryan  v.  Berry,  396. 

CASES  DISAPPROVED. 

Evidence,  Admission  of  Probate  JJecords— Warner  v.  Wilson,  4  Cal.  310,  in 

Smith  V.  Andrews,  654. 
Juror,  Incompetency  cannot  be  v>ait:ed — People  v.  March,  Cal.  Sup.  Ct.  1855, 

(not  reported),  in  People  v.  Stonecifer,  411. 

CASES  DISTINGUISHED. 

Appeal,  Waiver  of  Right  o/— Leech  v.  West,  2  Cal.  96,  in  People  v.  Martin, 

478. 
Assigment,  when  Void  as  to  Creditors— Chevor  v.  Hays,  3  Cal.  471,  inGroschen 

V.  Pai,'o,  139. 
Corporation  Stock,  Transfer  o/— Weston  v.  B.  B.  &  A.  W,  &  M.  Co.  5  CaL 

18G,  in  same  parties,  429. 
Ejectment,  Possession  as  7V//e— Plume  v.  Seward,  4  Cal.  94,  in  Gnnn  v.  Bates. 

272. 
Equity,  Avoiding  Payment  of  Purchase  Money — ^Norton  v.  Jackson,  6  Cal« 

262,  in  Jackson  v.  Norton,  189. 
Jurisdiction,  Federal  and  State  C'ovHs^-Johnson  V.  Gordon,  4  CaL  368,  in 
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,        Gnnn  y.  Bates,  271. 

Justices'  Courts  JurisdidUm^ZaxideT  t.  Coe,  5  Cal.  230,  in  Hart  y.  Moon, 

162. 
Landlord  and  Tenani,  Notice  io  Qui^—Bay  t.  Armstrong,  4  Cal.  208,  in  Gar- 

brell  V.  Fitch,  189. 
MeaOcan  GraM,  ConslnusUve  Possession  vnder^Bunol  ▼.  Hepbnm,  1  Cal.  254, 

in  Gunn  v.  Bates,  272. 
Frdbale,  Efftct  of  AUowaTioe  of  CfoiiTi— Ellissen  ▼.  Halleck,  886,  in  Falkner 

y.  Folsom's  Exrs.  412. 
Super  visors  f  Power  over  iieventiea— Thompson  y.  Bowe,  2  Cal.  68,  in  Laforge 

y.  Magee,  285. 

CASE  DOUBTED. 

Mien,  RVjhU  under  rreo^y— People  y.  Gerke,  5  Cal.  381,  in  Siemssen  y. 
Bofer,  252. 

CASES  explain!ed. 

Mbtjoinder  of  PaWles^Bowe  y.  Chandler,  1  Cal.  167,  in  Steams  y.  Agnirre, 

183. 
Negotiable  Instruments,  ZiabUUy  of  Surety  or  Ouarantor—lAghtBtone  y.  Lau- 

rencel,  4  Cal.  277;  Humphreys  y.  Crane,  6  Cal.  173,  in  Bryan  y.  Beny, 

397. 
^Possession,  Dodrine  of  ReUaion-^tatk  y.  Barnes,  4  CaL  412,  in  Kelly  y, 

Natoma  W.  Co.  108. 

OASES  qualified. 
Factor,  Power  io  Pledge,  Limiiaiion  of  JRule— Leet  y.  Wadsworth,  5  Cal.  404,1 

in  Hntchinson  y.  Bours,  385. 
SpedcU  Elections,  Validiiy  o/— People  y.  Brenham,  8  Cal.  477,  in  People  y.j 

Porter,  28. 

CATHOLIC  CHTJBCH. 
See  Missions. 

CEBTIOBABI. 
See  SuPEByisoBs,  7-10. 

COGNOVIT. 

'  1.  EyiDKNOK. — CoaNOYTT  18  EyiDENOB. — A  eognovU  is  good  as  an  admission' 
in  pais  after  anBwer  is  filed.    Hirschfidd  v.  FraT^in,  607. 

2.  Idkm.— Judgment  on. — If  judgment  is  entered  upon  the  cognovit  and  by 
its  authority,  then  the  amount  acknowledged  would  haye  been  the  sum 
of  the  judgment;  but  where  upon  complaint  and  answer  denying  the 
allegations  thereof,  the  acknowledgment  is  used  as  eyidence,  interest 
may  be  given  by  way  of  damages.    Id. 

C0MMIS8I0NEBS  OF  FUin)ED  DEBT! 

1.  San  Fbjinciboo— Tttlb  to  Laniw  Sold  bt  Commissionxbs  of  Fitndrd 
Dkbt.-  A  sale  of  land  in  the  city  of  San  Francisco  by  a  portion  of  the 
Board  of  Commissioners  of  the  Funded  Debt,  does  not  pass  a  legal  title 
upon  which  ejectment  can  be  maintained.    Leonard  y.  harlingion,  123. 

2.    COVMISSIONKBS  OF  FUNDBD  D£BT — PoWEBS,  HOW  EZKBOISXD .— The  Act  of 

the  Legislature  confers  the  power  on  fiye  commissioners,  and  though  a 
majority  may  control,  yet  it  is  necessary  that  all  should  meet  and  con- 
sult, or  haye  notice  of  the  meeting,  that  they  may  attend  if  they  desire. 
Id, 

3.  Idem. — ^Be80lution*of  Sale,  when  Valid.— A  general  resolution  passed 
by  the  whole  Board  a  year  before  the  sale  in  question,  that  they  would 
sell  all  the  city  property  to  pay  her  debts,  will  not  giye  validity  to  the 
particular  sale  made  in  pursuance  of  a  resolution  to  sell  the  particular 
lot,  adopted  by  only  three  of  the  Board  shortly  before  the  sale.    Id^ 

COMMON  CABBIEBS. 
1.  Neolioence,  Pboof  of  Contbact. — ^In  an  action  for  damages  brought  by 
a  passenger  against  a  stage  company,  for  injuries  to  plaintiff,  caused  by 
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carelessness  of  the  driver  in  overttiming  the  coach:  Htld,  that  the  fact 
that  the  driver  was  infortned  betore  the  accident,  that  a  passenger  waa 
to  be  left  at  plaintiff's  destination,  and  that  after  the  accident,  the  ngciit 
of  defendant  informed  the  driver  that  plaintiff  was  to  stop  at  tho  desti- 
nation designated,  was  sufficient  to  establish  prima  facie  th«'  iillejj^iitiou 
in  the  compLunt,  of  a  contract  to  safely  carry,  etc.  Thome  v.  Col.  Magt 
Co,  232. 

%.  Idem. — Evidbnce  not  Admissible. — Evidence  of  the  professional  refuta- 
tion of  tho  physician  who  was  employed  by  plaintiff  to  dress  his  wouiuls 
and  effect  a  cure,  is  inadmissible,  but  it  would  be  competi-nt  to  prove 
that  plaintiff's  injuries  were  wholly  or  partially  the  result  of  iuipn  lu  r 
treatment  on  the  part  of  the  physician.    Id, 

8.  Appeal— Ebbor  WITHOUT  Injury.— AVhen  the  evidence  of  phdntiffcharp^ed 
the  accident  to  the  want  of  proper  care  or  skill  of  the  driver,  an  instruc- 
tion that  defendants  were  liable  for  insufficiency  of  coaches,  horses,  or 
harness,  is  objectionable  as  irrelevant,  but  as  it  would  work  no  iiijnry  to 
defendants,  is  not  a  sufficient  cause  to  disturb  a  judgment  for  plaint a^T. 
Id, 

Bee  Inbitbance,  1,  2;  Yesbels,  7,  8. 

CONTROLLER  OF  STATE. 
See  BoABD  of  Ezaminebs. 

COXDITION. 
See  Deed,  2. 

CONFESSION  OF  JUDGMENT., 
See  Jin>OM£NT,  4,  8,  9. 

CONSIDERATION. 

1.  Assignment,  Pabol  Pboop  of  Consideration,— The  consideration  of  the 
asfdgnment  of  a  personal  chattel  or  chose  in  action^  may  be  proven  by 
parol,  and  a  different  one  established  from  that  expressed  in  the  instni- 
ment.     Bennett  v.  Solomon^  131. 

2.  Idem. — Of  Assionusnt  of  Mortgage. — ^Under  onr  system  a  mortgage  is 
a  mere  incident  to  the  debt  secured  by  it,  and  as  the  debt  secured  by  it, 
and  as  the  consideration  for  endorsing  a  note  can  be  gone  into  at  any- 
time, there  can  be  no  reason  for  adopting  a  more  stringent  rule  as  to  the 
assignment  of  the  mortgage  securing  it.     Id, 

X   Consideration  may  be  Explained  by  Parol  Proof. — As  to  instruments 
under  seal  generally,  the  American  rule  seems  to  be,  that  the  considern- 
•  tion  clause  in  a  deed  can  bo  explained  by  parol  proof,  at  least  where  the 
consideration  proven  is  of  the  same  species  as  that  mentioned  in  the  in- 
strument.   Id, 

See  Contract,  7-10;  Fbaitd,  4.. 

CONSTITUTIONAL  LAW. 

1.  Evidenor,  Power  of  State  to  Determine. — The  State  has  the  most 
perfect  right  to  determine  what  shall  constitute  evidences  of  title,  as  bt*- 
tween  her  own  citizens,  to  all  lands  within  her  boundaries,  and  Congress 
has  no  power  to  interfere  therein.     Mms  v.  Palmer,  8. 

2.  IdkM. — All  the  duties  or  powers  of  any  of  the  departments,  not  disposed 
of  or  distributed  to  particular  officers  of  that  department,  are  left  to 
the  disposal  of  th»  Legislature.    Ross  v.  Whitman,  361. 

3.  Constitutional  Law,  Computation  of  Time. — ^The  object  of  the  words 
**  Sunday  excepted,"  in  section  17,  Art.  IV  of  the  Constitution,  limiting 
Ihe  time  within  which  the  Governor  may  return  a  bill  to  the  Legislature, 
without  his  approval,  was  to  prevent  the  Governor  from  being  deprived 
of  one  of  the  ten  days,  in  case  the  last  day  should  fall  on  Sunday,  when, 
it  being  a  holiday,  he  would  lose  the  opportunity  of  returning  the  bill 
with  his  objections  on  that  day.    Pope  v.  WhUman,  659. 

4«  Idem. — Another  Soudaj  occurring  between  the  delivexy  of  a  bill  to  the 
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Governor  and  its  return  by  him,  is  to  be  counted  as  one  of  the  ten  days. 
Id, 

See  BoABD  of  Examix^bs,  1;  County,  8,  9;  County  Couet,  1,  2;  Indictment, 
8;  Land,  1;  Statute,  4;  Statute  of  Limitation^},  1;  Supeiuoa  CouiiT, 
1,  2;  Veto,  1,  2, 

CONSTRUCTION. 

See  CoMTfiAOT,  13;  F&aud,  1;  Mines  and  Mining  La^tb,  4;  State  Debt,  1,  2; 

Statute,  1-5. 

CONTEMPT. 

1«  Contempt,  Obdkb  in  Excess  of  JubisdictIon. — An  order,  committing  a 
party  for  contempt,  and  ordering  that  he  be  imprisoned  until  he  coiu- 
ply  with  a  previous  order  commanding  him  to  i)ay  into  Court  a  certain 
sum  of  money,  is  an  excess  of  juiisdiction,  and  void,  where  the  paity 
had  made  a&davit,  which  was  uncontradicted,  that  the  mouey  had 
passed  from  his  possession  and  control  before  the  proceedings  in  con- 
tempt were  commenced.    Adams  v.  UaskeU^  316. 

2.  iDEii.— Powejss  of  Court  oveb. — ^Though  Courts  are  exclusive  judges  of 
their  own  contempts,  still,  a  party  cannot  be  imprisoned  for  neglecting 
or  refusing  to  do  what  it  appears  it  is  out  of  his  power  to  perlorm.     Id. 

3.  Contkmpt,  Commitment  fok. — A  commitment  for  contempt,  for  refusing 
to  obey  an  order  of  Court  commanding  the  imprisonment  of  the  party 
in  contempt  until  he  shall  comply  with  the  order,  should  set  forth  that 
it  is  in  the  power  of  the  party  to  comply.    Ez  parte  Cohen,  318. 

4-.  Idem. — Jubisdiction.  —In  onler  to  give  a  Court  jurisdiction  of  the  subject- 
matter,  so  as  to  enable  it  to  issue  orders  or  process,  there  must  be  a 
suit  instituted  in  the  Court.    Id, 

5.  Order  op  Abbest,  when  Void. — Where  the  complaint  was  not  filed  until 
two  days  ufti-r  an  order  of  arrest  had  issued  thereupon:  i/eid,  that  the 
order  of  arrest  is  void.    iii. 

CONTRACT. 

1.  Contract,  Effect  of  Notice  of  Bescission. — ^When  A.  has  made  a  pay- 
ment in  advance  on  a  contract  to  purchase  stock  of  B.,  which  B.  refuses 
or  i'uils  to  deliver,  and  A.  thereupon  notifies  B.  that  he  claims  the  right 
to  rescind  the  contract,  and  claims  repayment  of  the  money  paid,  the 
notice  does  not  affect  or  impair  the  right  of  A.  to  maintain  an  action  for 
dujnagts  on  the  contract.     Jotms  v.  PosU  102. 

!2.  CovTKAcr— Action  fob  Wobk  and  Labor,  Election  of  Bemedt. — "Where 
the  entire  performance  of  a  special  contract  has  been  prevented  by  one 
of  the  parties,  or  its  terms  have  been  varied  by  subsequent  agreement, 
the  action  for  the  amount  due  for  work  and  labor,  should  be  in  the  form 
of  indihitdtis  assumpsit,  and  not  upon  the  contract.  Reynolds  v.  Jourdan, 
108. 

3.  Idkm.— Taluk  of  Sebvices,  how  Established. — In  such  case  the  con- 
tract may  be  introduced  in  evidence  by  either  party,  as  an  admission  of 
the  fitiinciard  of  value,  or  as  proof  of  any  other  fact  necessary  to  the  re- 
covery, and  should  be  allowed  to  go  to  the  jury,  whenever  it  can  aid  them 
in  attaining  a  sound  conclasion.     Id, 

4.  Action  on  Joint  Obligation. — In  an  action  bronght  jointly  against  two 
defendants  on  a  joint  and  several  obligation,  the  entrj*  of  final  judgment 
on  default  against  one  of  the  defendants,  is  a  discharge  of  the  other. 
Stearns  v.  Aguirre,  176. 

C.  CoNTKACTs,  Joint  and  Several — Election  of  Bestedt. — In  all  cases  of 
joint  anil  several  contracts,  the  plaintiff  may  elect  whether  he  will  sue 
tht'  dt  fcndants  severally  or  jointly;  having  elected  to  treat  his  demand 
as  joint,  for  the  purposes  of  the  action,  he  must  be  governed  by  the 
hnun'  rules  which  would  have  applied,  if  his  contract  originally  had 
been  joint,  and  not  joint  and  se\eral,  and  it  is  clearly  error  to  enter  sev- 
eral judgments  against  the  defendants.    Id. 

6.  Idem.— 1*i:actice  Act  Constkued. — There  is  nothing  in  the  Practice  Act 
of  this  Statu  which  has  altered  the  common  law  rule.    Id, 
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7»  OoimucT  AaaoNABLi.— A  contract  not  to  ran  boats  on  a  certain  line  of 
travel,  tind  on  failure  to  comply  with  each  contract,  to  pay  $15,000,  is 
an  instrument  in  writing  for  the  payment  of  money,  and  assignable  by 
our  laws.    Cal.  Steam  Aav.  Co.  v .  Irright,  258. 

8«  Contract  in  Eestbaint  of  Tbadx. — Sach  a  contract  is  not  void,  as  being 
against  pnblio  policy  and  in  restraint  of  trade,  where  a  consideration  is 

faid  therefor.  Id. 
DSM. — In  these  cases  the  doctrine  seems  to  be  that  there  mnst  not  only 
be  a  consideration  for  the  contract,  bnt  there  must  be  some  good  reason 
for  entering  into  it;  and  it  mnst  impose  no  restraint  upon  one  party, 
which  is  not  beneficial  to  the  other.  Id, 
10^  Idem. — Such  a  contract  gives  no  monopoly,  giving  an  exclusive  enjoy- 
ment of  the  business  omy  as  against  a  single  individual,  while  ali  the 
world  besides  is  left  at  full  liberty  to  enter  upon  the  same  enterprise.  Jd, 

11.  Idem.— LiQuiDATKD  Damages. — where  the  sum  of  $15,000  was  paid  by  the 

plaintiff  as  the  consideration  for  such  a  contract,  and  the  same  amount 
was  agreed  by  the  defendant  to  be  paid  by  him  on  failure  to  comply 
with  its  conditions:  HMt  that  the  sum  thus  agreed  to  be  paid  was  in- 
tended by  the  parties  as  liquidated  damages.   Id, 

12.  Plbadino— Pebfobmange,  how  Alleged. — The  allegation  that  the  plain- 
tiff had  fully  performed,  on  his  part,  all  conditions  of  the  contract,  is  an 
allegation  of  performance  sufficiently  explicit  under  section  60  of  the 
Practice  Act.    Id, 

13.  CoNT&AOT,  CoNSTBUonoN  OF. — In  powers,  covenants,  releases,  or  other 
contracts,  where  a  several  interest  is  alone  expressed  or  referred  to,  no 
ffeneral  terms  will  allow  the  meaning  to  be  extended  to  a  joint  interest. 
Johnston  v.  Wrighi,  373. 

14.  CovTBAOT,  Time  not  of  Essence  of.— At  the  civil  law,  a  mere  non-per- 
formance within  a  stipulated  time  does  not,  ipso  facto,  annul  a  contract 
unless,  indeed,  time  is  of  the  very  essence  of  the  contract.  EcUiday  v. 
Wed,  519. 

See  Adminzstbatob,  2;  Damages,  1;  Evidence,  2-4:  Fbezght,  1,  2;  Inteb- 
XST,  1-3;  JuBisDiozxoN,  1,  2;  Land,  10-22;  Masteb  and  Sbbvant,  1. 

OONTEIBUTION. 
Bee  Pbomibsobt  Koiv,  1,  2« 

CORPOBATIOlf. 

1.  CoBPOBATioN,  PowEB  TO  Cbeate  Debtb. — ^Uudcr  our  laws,  the  power  of 
corporations  to  create  debts  is  treated  as  incident  to  the  express  powers, 
and  not  as  itself  one  of  the  express  powers.  SmUh  v.  Eurttod  Flour 
MiUs,  1. 

2.  Idem. — The  power  to  issue  bills  or  notes  as  a  circulating  medium  is  ex- 
pressly excluded  by  the  statute;  the  right  to  issue  them  in  ali  other 
proper  cases  must  be  inferred  as  incident  to  the  expressed  powers  or  ob- 
jects of  the  corporation.    Id, 

3.  Idkm. — ExpuEss  PowEBS,  HOW  Exebcised. — ^The  express  powers  of  a  cor- 
poration must  be  exercised  in  the  manner  pointed  out  by  the  statute, 
but  the  powers  merely  incident  thereto  may  be  exercised  by  its  officers 
or  agents.    Id, 

4.  Idem. — Pbomibsobt  Note  of. — Where  the  promissory  note  of  a  corpora- 
tion, executed  by  its  officers,  provides  that  only  the  assets  of  the  coq>o- 
ration,  and  none  of  the  property  of  stockholders,  shall  be  liable,  the 
coiporatiou  cannot  raise  tne  objection  as  affecting  its  own  liability.    Id, 

5.  Pleading,  Objections  when  to  bb  taken. — Where  the  answer  in  a  suit 
against  a  corj^oration  on  its  note,  relies  simply  on  the  want  of  power  of 
the  corporation  to  issue  notes,  the  defendant  cannot  afterwards  object 
that  the  plaintiff  has  not  shown  that  fthe  officers  executing  the  note  were 
empowered  by  the  corporation  to  do  so.     Id. 

6.  Corpobation,  whkn  Acts  of  Mkmbkbs  not  Binding. — An  incorporated 
company  is  not  bound  by  the  acts  or  admissions  of  its  members,  unless 
acting  by  its  express  authority.    Shay  v.  Tuulumne  Co,  Wat,  Co,  73. 
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7.  Witness,  Inoohpetemct  ov. — In  an  action  against  a  corporation,  a  wit-i 
ness,  who  was  a  member  of  the  corporation  when  the  liabilities  were  in-, 
corred  on  which  the  action  is  brought,  but  who  had  sold  oat  before  the 
commencement  of  the  action,  is  incompetent  for  interest.    McAuiey  v. 
Torh  Min,  Co.  80. 

8.  Summons,  SBBYioa  on  Oobpobatioms. — ^In  a  suit  against  a  corporation, 
the  snmmons  mast  be  served  on  one  of  the  officers  or  agents  named  in 
the  Practice  Act    Aihen  y.  Quartz  Bock  Co,  186. 

9.  Idem. — Ssbtcos,  whxn  Imxtvsotital. — Service  on  a  party  in  possession 
of  the  property,  who  does  not  appear  to  be  one  of  the  officers  named, 
will  not  entitle  the  plaintiff  to  a  judgment  by  default.    Id. 

10.  JuDiciAii  Salk,  Tizlb  of  Pubchasbb.— a  party  who  purchases  at  sheriff's 
sale  stock  of  an  incorporation,  knowing  that  the  certificates  of  such 
stock  have  been  previously  hypothecated,  is  chargeable  with  notice  of 
the  fact,  and  takes  subject  to  the  claim  of  the  pledgee.  Weston  v.  B,  B, 
and  A.  W.  A  M.  Co.  425. 

11.  Idkm. — Statutobt  OoHSTBUonoN. — Neither  the  Incorporation  Act  of 
1850,  nor  that  of  1853,  was  intended  to  cover  such  a  case,  but  to  apply 
only  to  transfers  and  purchases  in  good  faith  without  notice.      Id. 

12.  Idem.— The  Act  of  1853  does  not  substantially  alter  that  of  1850  in  this 
respect,  and  its  construction  having  been  heretofore  judicially  established^, 
public pol^y  demands  that  it  ^ould  be  maintained.    Id. 

See  .QcmroBB^  1,  2;  PuBApiNa,  5, 

COSTS. 

1.  JuDOMBNT,  nr  Aonoif  TOB  Damaqes. — In  an  action  for  damages,  where* 
the  jury  found  a  verdict  for  plaintiff  for  $50,  and  costs:  HeLd,  that  judg- 
ment could  not  be  entered  for  costs  in  favor  of  plaintiff.  Shay  v.  Tuol- 
umne  Wat.  Co.  286. 

2.  Costs,  when  AiiLowed.*^— The  plaintiff  can  only  be  allowed  costs  when 
he  recovers  $200  in  an  action  for  monev  or  damages.  Costs  are  incident 
to  the  judgment,  and  canuot  be  given  oy  the  jury  by  way  of  damages.. 
Id* 

COUNTY. 

1.  MuNiciPAi^  CoBX»oBA!nbNB,  AS  PABTiES. — Oounties  are  quasi  corporations,'^ 
and  can  sue  and  be  sued.    Price  v.  County  of  Sacramento,  254. 

2.  Idem. — When  may  be  Sued. — The  right  to  sue  a  county  is  not  limited 
to  cases  of  tort,  malfeasance,  etc.,  but  is  given  in  every  case  of  account, 
after  presentation  to,  and  rejection  by,  the  board  of  supervisors.    Id. 

3.  Idem. — Action  Against. — An  action  of  assumpsit  is  the  proper  remedy  on 
an  account  against  a  county,  which  has  been  rejected  by  the  supervisors. 
Id. 

4.  Mandamus,  what  Wbit  mat  Bequibb. — A  mandamus  could  only  compel 
the  board  to  act,  but  could  not  direct  their  action;  and  the  rejection  of 
the  acconnt  is  on  action  upon  it,  which  is  all  a  mandamus  could  require, 
where  the  compensation  claimed  in  the  account  is  not  fixed  by  law.    Id. 

5.  County  Wabbants,  Obdbb  of  Payment. — There  is  nothing  in  the  Act  of 
1855,  creating  boards  of  supervisors  in  the  counties  of  this  State,  which 
entitles  a  warrant,  drawn  on  the  fund  for  current  expenses  during  that 
year,  to  a  priority  in  payment  over  a  warrant  of  the  same  class  drawn 
the  year  before.  As  it  does  not  seem  to  have  been  the  intention  of  the 
Act  to  cut  off  all  previous  indebtedness,  an  honest  creditor  will  not  be 
postponed  or  denied  the  benefit  of  the  Act  under  which  he  contracted, 
and  which  provided  that  warrants  should  be  paid  in  the  order  of 
registry.    McCail  v.  Marris^  281. 

6.  County  Funds — Poweb  of  Boabd  of  Supebvisobs. — ^A  board  of  super- 
visors has  no  power  to  set  apart  a  portion  of  the  revenue  of  the  county, 
as  a  fund  for  current  expenses.    Laforge  v.  Magw^  285. 

7.  Idem. — Payment  of  Wabbants  on  Tbeasuby.— The  Act  creating  the  office 
of  county  treasurer,  provides  that  warrants  drawn  on  the  treasury  shall 
be.  paid  in  the  order  of  their  registry,  and  this- order  of  payment  cannotu 
be  changed  by  the  supervisors.    Id, 
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.  b.  County  Indebtedness — Vested  Bights  op  Creditors. — ^TVhere  the  right 
of  a  holder  of  coiiuty  scrip  to  payment  thereof  had  become  fixed  by  pre- 
sentation, thoro  b^ing  money  for  such  payment  then  in  the  treasury,  a 
sabsequcnt  Act  of  the  Legislature  cannot  interrene  to  direst  rights  al- 
ready acquired.  Laforge  v.  Mag?ty  650. 
9,  Idem.— PowEB  op  Leoislatube.— While  the  Legislature  has  j)ower  to 
direct  in  what  manner  county  revenues  shall  be  disposed  of,  still  they 
cannot  divest  a  right  of  a  party  which  is  complete,  vested,  and  deter- 
mined.   Id. 

10,  Counties  as  Pabtibs — Statute  Cokstbued. — ^The  Act  prescrihini;  the 
manner  of  commencing  and  maintaining  suits  by  or  against  counties, 
passed  May,  1854,  applies  as  well  to  claims  existing  before  its  passa<^, 
as  to  those  which  arose  afterwards.  Oilman  v.  Counly  of  Contra  Conia. 
C76. 

See  Countz  Judos,  1,  2;  Supebvzbobs,  1-6. 

COUNTY  COURT. 

1.  County  Coubts,  Poweb  of. — The  Act  of  March  27,  1850,  conferring  npon 
the  County  Court  the  power  of  incorporating  towns,  is  nnconstitational. 
People  V.  Xevada,  143. 
1 2.  CoN.';TiTaTioN.4L  Law,  Fungtionb  of  sach  Dbpabtxeht  of  Govebnvent 
Exclusive. — Legislative  functions  cannot  be  exercised  by  the  judiciary, 
nor  can  the  Legislature  delegate  such  power  to  a  Court  which  is  in- 
hibited from  the  performance  of  any  other  than  judicial  acts.    Id. 

See  Afpkai*,  1;  Insoltkncy,  1,  2. 

COUNTY  JUDGE. 

1.  County  Indebtedness,  Appointment  op  Commissionebs. — The  appoint- 
ment by  the  county  judges  of  two  counties,  of. commissioners  to  a6cert;iin 
and  settle  the  proportionate  amount  of  indebtedness  to  be  assumed  by 
eacli,  under  a  law  authorizing  such  an  appointment  on  the  division  of 
said  counties,  is  the  proper  exercise  of  functions  incident  to  their  judicial 
position.     Tuolumne  Co,  v.  Stanislaus  Co,  440. 

2.  Idkm. — Such  an  appointment  is  no  moro  objectionable,  than  the  ap- 
pointment of  an  arbitrator  or  referee.    Id. 

See  In/umciion,  1,  2;  11-13. 

COURT  OP  SESSIONS. 
See  Sdpebtibobs»  1-6. 

CREDITOR. 

1.  CBEDiTon  OP  Insolvrnt,  Action  fob  Distbtbution. — Where  a  simple  con- 
tract creditor  filed  a  bill  against  the  assignee  of  his  debtor,  not  attacking 
the  assi;4mnent,  and  merely  praying  for  a  distribution;  and  the  plaintiff 
Bubseqaenify  filed  a  supplemental  biU,  setting  forth  that  in  the  meantime 
he  had  become  a  judgment  creditor,  and  attacking  the  assignment  for 
fraud  since  discovei*ed,  and  praying  that  it  be  set  aside,  and  that  the 
moneys  in  the  hands  of  the  assignee  be  appropriated  to  plaintifTs  jadg- 
uient :  Held,  that  it  is  no  objection  to  the  supplemental  bill  that  it  prays 
for  a  difft-rent  relief,  and  fails  to  bring  in  ail  the  other  creditors,  who 
are  alleged  by  the  defense  to  be  entitled  to  a  ratable  distribution.  Baker 
v.  Barlol,  483. 

2.  Idem.— The  (iravamen  of  both  bills  is  the  indebtedness,  and  every  supple- 
mental bill  is  enlarged  or  altered  by  every  additional  and  pertinent  fact, 
and  tho  plaintiff  has  the  right  to  attack  the  assignment  for  frand  dis- 
covered since  filing  his  original  bill.     Id, 

3.  Idem.-  -Nor,  havin<^  ttisoovered  the  fraud  by  his  superior  diligence,  is  the 
plaiutitf  compelled  to  bring  in  the  other  creditors  to  share  its  fruits.   Id. 

4l,  Idkm. — Nor  is  it  necessary,  in  order  to  grant  the  relief  sought,  and  to  set 
aside  the  assignment,  that  the  assignee  should  have  been  a  party  to  the^ 
irand.    Id. 
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$.  Idbm. — And  if  the  assignee,  thongh  innooent  of  the  fraud,  has,  by  amis* 
pLiced  confidence*  allowed  his  assignor  to  be  his  agent  for  the  BBl*i  of  the 
property  assigned  and  pocket  the  proceeds,  he  is  liable;  if  he  acted  in, 
^complicity  with  the  fraud,  he  is,  of  course,  liable.    Id.. 

See  Insolyxnct;  Mortqaqk,  12-14.. 

CBIMINAL  LAW. 

*i,  Iin>rGT3CEifr  fob  Mubdbb— Kami  of  Dbcxased. — ^tn  an  indioiment  for 
murder  it  is  sufficient  to  d4^ribe  the  deceased  by  the  name  by  which  he 
was  commonly  known. — Peojde  v,  Freekmd,  96. 

t2.  Idem. — Gbound  fob  Ssttino  Asidb. — A  motion  to  set  aside  an  indictment 
for  murder  on  any  ground,  which  would  have  been  ^ood  ground  for 
challenge  eith«^r  to  the  panel  or  any  indiTidual  grand  juror,  cannot  be 
made  in  the  District  Court,  when  the  defendant  has  been  held  to  answer 
in  the  Court  of  Sessions  before  indictment.    Id. 

9.  Idem. — Objbctzonb,  how  Taken  .—The  objection,  that  the  name  of  one 
of  the  witnesses  sworn  before  the  Qrand  Jury  was  not  endorsed  on  the 
indictment,  must  be  taken  by  motion  to  set  aside  the  indictment.    Id, 

"4.  CoKTiNTJANCE,  QBomiDB  FOB. — The  rule  seems  to  be  that  any  witness  may 
be  introduced  on  the  trial  by  consent  of  the  Court,  notwithstanding  he 
•was  not  before  the  Qrand  Jury,  subject  only  to  the  right  of  the  prisoner 
Ho  a  postponement,  in  case  such  evidence  should  operate  as  a  surprise 
upon  him.     Id. 

'5.  Mqbdeb  and  MANBLAuaHTEB  DiBiiRouiBHXD. — ^To  rcduce  the  crime  of 
murder,  charged  in  the  indictment,  to  manslaughter,  a  provocation  must 
be  established,  apparently  suffidiBnt  to  render  the  passion  irresistible. 
Id. 

6.,  Cbzminal  PBAoncE — ^Ebbob  without  Injitbt. — ^A  temporary  suspension 
of  the  trial  of  a  criminal  case,  to  dispose  of  a  motion  in  another  cause, 
is  not  an  error  or  even  an  irregularity,  where  the  prisoner's  rights  do  not 
appear  to  have  been  injuriously  affected.    PtopU  v.  Lafuente,  '202. 

i7.  Idem. — Review  of  iNSTBUcmoNS. — Where  the  evidence  is  not  set  out  in  a 
bill  of  exceptions,  or  other  authentio  form,  the  appellate  Court  will  not 
enquire  into  the  correctness  of  .instructions  given  by  the  Court  below, 
considered  as  abstract  questions  of  law.    Id. 

.8.  Indictment — ^Veihtb,  how  Laid. — An  indictment,  charging  the  commis- 
sion of  an  offense  at  a  certain  city  and  county,  which  are  within  the 
jurisdiction  of  the  Court,  lays  the  venue  sufficiently.    Id. 

9.  Idem. — -Time  of  Offense,  how  Chaboed. — ^Where  the  commission  of  an 
offense  is  charged  to  have  been  on  a  particular  day  which  was  anterior  to 
the  finding  of  the  indictment,  there  is  no  necessity  for  the  averment 
that  the  offense  was  committed  before  the  finding  of  the  indictment.  Id. 

10.  Cbiminal  Pbooedttbe — Depositions  not  admissible  at  Triai<. — A  deposi- 
tion taken  before  an  examining  magistrate,  on  the  preliminary  examin- 
ation of  a  person  charf^ed  with  the  commission  of  a  felony,  is  not  admis- 
sible on  his  trial.  First— Because  the  magistrate  is  not  authorized  or 
required  to  take  it;  and  second,  because  taken  before  the  defendant  was 
held  to  answer.    People  v.  Oarreti,  203. 

11.  CBiMiNAii  Pbooedttbe — Instbuctioks  to  be  Mabxed  and  Sioned. — In 
every  criminal  case,  the  instructions  given  and  refused  should  be  so 
marked  and  signed  by  the  Judge,  or  they  will  not  be  considered  on  ques- 
tions of  error.    People  v.  Loctaioood^  205. 

12.  Indictment,  Ebbob  in  Name  not  Matebial. — In  an  indictment  for 
murder,  an  error  in  the  middle  name  of  the  deceased  is  not  material.  Id. 

13.  Fobmeb  Acqttittal,  when  mat  be  Pleaded. — Should  the  accused  be 
prosecuted  a  second  time  for  the  killing  of  the  same  person,  with  the 
middle  name  correctly  inserted,  it  would  be  competent  for  the  defend- 
ant to  establish  by  evidence  aliunde,  the  identity  of  the  person,  and  to 
plead  his  former  acquittal  or  conviction  in  bar.     Id. 

14.  Gband  Jubob,  Qualification  of.— The  declaration  of  a  grand  juror  that 
he  is  a  naturalized  citizen,  should  be  received  by  the  Court  as  prinia/ocia 
true,  and  proof  thereof,  by  actual  production  of  the  papers,^  is  unnec- 
essary.   People  V.  Roberts^  214. 
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15.  Gba.nd  Jubt,  how  Composrd. — A  grand  jury  most  be  compoeed  of  not 
less  than  seventeen,  all  of  whom,  however,  need  not  be  present  fti  the 
finding  of  an  indictment,  provided  that  twelve  oonoor  in  finding  the  in- 
dictment.   Id. 

16.  Idem. — Exckptiomb  to  Fanix. — Where  the  prisoner  was  present  at  the 
empaneling  of  the  grand  jury,  and  challenged  particular  jurors,  and 
his  challenge  was  overruled,  and  he  was  indicted  for  murder,  and  the 
cause  was  transferred  for  trial  to  the  District  Court,  it  is  too  late  to  ex- 
cept to  the  whole  panel.  His  exceptions  should  have  been  urged  in  the 
Court  of  Sessions.    Id.  • 

17.  Idkh. — FoBEMAN. — The  fact  that  the  appointment  of  a  foreman  of  the 
graud  jury  was  not  entered  on  the  minutes  of  the  Court  is  not  material, 
where  the  indictment  is  endorsed  by  the  foreman  and  returned  to  the 
Court.    Id, 

18.  Instkuctions,  bow  Dbawn. — ^Instructions  in  civil  and  criminal  trials 
should  be  drawn  with  some  slight  reference  to  the  case  as  made  by 
the  evidence.    Id. 

19.  EviDENCB  or  Chabacteb. — Evideoce  of  character  can  only  be  considered 
in  relation  to  the  particular  crime  chaiged  in  cases  where  the  guilt  of 
the  accused  is  doubtful.     Id. 

20.  Mamce — Fbovince  of  Jubt. — It  is  the  duty  and  province  of  the  jury  io 
draw  the  inference  of  express  malice  from  the  facta  and  drcnmstauces  of 
the  case,  and  the  Court  properly  refused  to  instruct  the  jury  that  there 
was  no  evidence  of  express  malic&     Id. 

21.  Instbuotioms,  when  liAY  BE  Bkfused. — ^The  Conrt  may  properly  refuse 
instioictions,  which,  though  technically  correct,  have  no  application  to 
the  case  as  made  by  the  evidence,  and  might  tend  to  mislead  the  jory. 
Id.  * 

22.  CHAUiENas,  Gboumim  fob. — In  criminal  cases,  it  is  a  good  ground  of  chal- 
lenge of  a  juror,  that  he  has  expressed  an  opinion  aH  to  the  guilt  or 
innocence  of  the  prisoner  upon  what  he  had  heard  at  the  time  he  ex- 
pressed the  opinion;  and  that  at  the  time  he  so  expressed  it,  he  expressed 
no  qualification.    PeopU  v.  CoUUf  227. 

23.  JxTBOB,  WHO  DiBQUALiFZED. — The  intention  of  the  Legislature  was  to  ex- 
clude from  the  jury-box  every  one  who  had  formed  an  unqualified 
opinion,  or  having  formed  an  opinion,  had  expressed  it  without  qualifica- 
tion.   Id. 

2i.  Cbqcinal  Pbooxdubk — Obal  Chabob  Iixegal. — In  a  criminal  trial  it  is 
error  for  the  Court  to  charge  the  jury  orally  without  the  consent  of  the 
parties.    People  v.  Beel/er,  246. 

25.  Idem. — Statute  Mandatobt. — Section  first  of  the  Act  of  1855,  amenda- 
tory to  the  Act  regulating  criminal  proceedings,  is  mandatory  and  not 
directory.    Id. 

26.  CoNTiNUANOs  IN  Cbhonal  Action. — In  criminal  oases,  on  a  motion  for 
continuance  by  defendant,  on  the  ground  of  the  absence  of  a  material 
witness,  based  on  a  sufficient  affidavit,  the  agreement  of  the  District  At- 
torney that  the  witness,  if  present,  would  have  deposed  as  averred  in 
defendant's  affidavit,  is  not  sufficient  to.  warrant  the  overruliug  of  the 
motion.    People  v.  Diaz,  248. 

27.  Idcic. — The  District  Attorney  should  have  admitted  the  truth  of  the  facts, 
to  which  the  witness  would  testify,  absolutely.    Id.  , 

28.  Idem. — It  is  the  right  of  the  accused  to  have  his  witnesses  orally  exam- 
ined in  Court,  and  to  confront  them  with  those  called,  to  impeach  their 
testimony.    Id. 

29.  Appbaii— Bbview  of  Motion  fob  Continuanob.— Under  our  statu t^^, 
motions  for  continuance  in  criminal  oases,  are  subject  to  review  upon 
appeal.    Id. 

30.  JuBOB,  QuAiiiFiOATiON  OF. — ^lu  B  Capital  CBse,  where  a  juror  on  his  ex- 
amination on  his  voir  dire  by  defendant,  stated  that  he  had  formed  and  ex- 
pressed an  unqualified  opinion,  etc.,  the  defendant  should  have  chal- 
lenged  him  for  cause;  but  where  he  did  not  challenge  him,  but  jiassed 
him  to  the  prosecution  for  examination,  on  which  the  juror  stated  that 
his  opinion  was  formed  by  reading  the  newspapers,  whereupon  the 
^rosgcutjpn  apceptec^the  juror,  and  the  defense  desired  to  questioii 
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jaror  farther  for  oaase,  Trhich  was  denied,  but  a  peremptory  oliallenge 
allowed :    Eeld,  not  to  be  error.    People  r.  Stonecifer,  406. 

31.  DiscBETioN  OF  CoTTBT  IN  Cbzuinal  Tbiai<. — Even  if  not  in  strict  conform- 
ity with  the  statute,  the  Gonrt  below  most  of  necessity  be  vested  with  a 
reasonable  discretion  in  determining  the  preliminaries  of  a  criminal  trial.. 
Id, 

32.  EviDBNOis,  AoMxasraiLmr  of. — On  a  trial  for  murder,  evidence  of  a  diffi- 
culty between  the  prisoner  and  other  persons  connected  with  the  deceased 
on  the  same  day,  prior  to  the  killing,  and  at  which  the  deceased  was  not 
present,  is  admissible  for  the  purpose  of  showing  a  conspiracy  upon  the 
part  of  the  prisoner  and  others  against  the  deceased  and  others,  and  of 
connecting  the  two  difficulties  together.    Id. 

33.  Idem. — ^Admission  of. — If  the  CJourt  below  believed  the  connection  be- 
tween the  two  acts  established,  the  testimony  should  have  been  allowed 
to  go  to  the  jury:  otherwise  excluded.    Id, 

34.  iNSTRaonoM  Fbopkblt  Befdsed. — Where  the  evidence  showed  that  the 
prisoner  commenced  the  affiray  in  which  he  took  the  life  of  the  deceased : 
Held,  that  the  instruction  asked  for  by  defendant,  *'  that  if  defendant  had 
reason  to  believe  and  did  believe  that  he  was  in  great  danger  of  losing 
his  life,  and  undei;  that  belief  killed  the  deceased,  he  was  justified,"  was 
properly  refused.    Id. 

35.  JjDEM . — Pbepondebatino  Pboof. — So,  also,  as  to  the  instruction  asked  for, 
'*  that  if  the  jury  have  a  reasonable  doubt  whether  the  kiUing  was  in  the 
heat  of  passion,  created  by  great  provocation,  etc.,  or  in  self  defense, . 
they  should  acquit;"  because  as  the  presumption  of  guilt  arises  from 
the  killing,  and  the  onus  probandi  is  on  the  defendant^  the  guilt  cannot 
be  disproved  by  a  doubt,  but  b^  preponderance  of  testimony.    Id. 

36.  JiTBOB,  CoMPBTEKcrr  OF.— A  citizen  of  this  State  who  hias  resided  in  the 
county  fourteen  days,  and  then  been  absent  for  some  months  from  the 
State  with  the  intention  of  returning  to  reside  in  the  county,  and  has  re-: 
turned  and  resided  some  fourteen  days  in  the  county,  is  a  competent! 
juror,  his  residence  dating  from  his  first  residence  and  not  from  ids  re-| 
turn.    Id. 

37.  Idem. — Bzli^  of  Ezobptions. — Affidavits  to  the  incompetency  of  a  juror) 
must  be  embodied  in  a  bill  of  e^eptionsr  or  they  will  not  be  examined] 
by  the  appellate  Court.    Id. 

38.  Idem. — £8toppeii.-A  party  who  accepts  a  juror,  knowing  him  to  be  dis-| 
qualified,  is  estopped  uom  afterwards  availing  himself  of  such  disqualifi-( 
cation.    Id. 

39.  Cbiminal  Law,  Seoomd  Tsixii  fob  Save  Offense. — ^Where  the  defendant - 
was  indicted  and  convicted  of  murder,  and  on  appeal  a  new  trial  was . 
ordered  on  the  ground  of  objection  to  a  juror,  whereupon  on  motion  of 
the  prosecution,  the  indictment  was  set  aside  on  account  of  irregular- 
ities in  the  summoning  and  empanneling  the  grand  jury,  and  subse-. 

auently  a  new  indictment  was  found  by  another  grand  jury,  under  which 
le  prisoner  was  convicted:  Held,  that  the  second  trial  and  conviction 
did  not  put  the  prisoner  *Hwice  in  jeopardy  for  the  same  offense,"  em  it 
is  apparent  that  the  prisoner  was  not  put  in  jeopardy  by  the  first  trial,  j 
which  had  been  held  to  be  erroneous.    People  v.  March,  543. 

40.  DisHissAii  OF  Inpiotment  not  a  Bab. — Section  five  hundred  and  ninety- 
seven  of  the  Criminal  Practice  Act,  which  empowers  the  Courts  to  set 
aside  indictments  on  motion  of  the  prosecution,  is  not  limited  to  cases 
of  defects  in  the  instrument  itself,  and  such  a  dismissal  is  no  bar  to  a 
subsequent  prosecution  for  the  same  offense,  when  it  amounts  to  a 
felony.    Id. 

41.  Ybbdiot  Combibtted. — On  a  trial  under  an  indictment  for  murder,  a  ver- 
dict of  "guilty"  imports  a  conviction  on  every  material  allegation  in 
the  indictment,  and  is,  therefore,  a  conviction  for  murder.    Id, 

42.  Ideh. — Conviction  fob  Lbsssb  Offense. — If  tlie  conviction  is  for  any 
lesser  offense  than  that  charged,  but  included  therein,  it  must*  be  speci- 
fied in  the  verdict.    Id. 

4dL  iNBTBuonoNS. — ^The  instruction  "that  the  killing  being  proved,  the  law 
implies  malice,  and  it  devolves  upon  the  defendant  to  repel  the  presump- 
tion," is  correct  in  principle;  and  if  the  defendant  feared  that  the  jury 
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might  construe  it  into  an  exclusion  of  all  testimony  for  the  prosecution, 
which  might  be  fayorable  to  the  prisoner,  he  should  have  asked  for  an 
explanatory  instruction.    Id. 

14i.  Insakitt,  how  Estasushed. — ^Insanity  of  the  prisoner  at  the  instant  of 
the  commission  of  the  offense  can  only  be  estaDlished  by  evidence  tend- 
ing to  prove  that  he  was  insane  at  some  period  before  or  afterwards.   Id. 

'45.  Erbob,  mot  Injubioub. — A  judgment  of  the  Court  below  will  not  be 
disturbed  on  account  of  an  erroneous  instruction,  which  was  not  ap-. 
plicable  to  the  facts  of  the  case.    Id. 

46.  Vebdict,  CoNSTBuonoN  OF. — Where  a  defendant  was  indicted  for  an  aa- 
sanlt  with  intent  to  commit  murder,  aud  the  jury  found  a  verdiot  of 
guilty  of  an  **■  assault  with  intent  to  do  bodily  injury:"  Hdd,  that  the 
verdict  only  found  the  prisoner  guilty  of  an  assault  ind  not  of  a  felony. 
People  V.  Vanardt  662. 

47.  iNDioTBimrr  fob  Assault  with  Deadly  Weapon. — ^The  weapon  or  instra- 
mentwith  which  the  assault  is  committed  constitutes  the  gist  of  the 
felony,  as  distinguishing  the  act  from  an  ordinary  assault,  and  should, 
therefore,  be  alleged  and  found.     Id. 

48.  MuBDEB,  WHEN  AoT  AcoBUEB. — The  crime  of  murder  is  committed  at 
the  time  when  the  fatal  blow  is  struck.    People  v.  (TiO,  637. 

.49.  Ii>EM. — Where  an  Act  is  passed  between  the  time  of  the  commission  of  the 
act  and  the  death  of  the  victim,  defining  the  offense,  and  providing  for 
its  punishment,  and  providing  that  upon  trials  for  crimes  committed 
previous  to  its  enactment,  the  party  shall  be  tried  by  the  laws  in  force  at 
the  time  of  the  commission  of  the  crime,  the  prisoner  must  be  tried  un- 
der the  law  in  force  when  the  violation  of  the  law  was  committed.   Id, 

Bee  Indicxmxnt;  Jubob  and  Jubt,  1,  2;  Pebjubt,  1,.2;  Pbacxigb,  3;  Bapb» 

1-5;  Shxbqt,  18. 

DAMAGEa 

1.  Bamaoes  fob  Bbxaoh  of  Contract. — In  an  action  for  breach  of  contract 
and  for  hindering  the  plaintiff  from  completing  his  part  thereof,  the  tme 
measure  of  damages  is,  the  value  of  the  labor  performed  by  plaintiff, 
and  the  profit  he  could  fairly  have  derived  from  the  labor  he  was  prevent- 
ed from  performing.    Cunningham  v.  Dorsey^  19. 

2.  Damages — MEAsxmE  of,  fob  Guttino  Tbees.— In  an  action  for  damages 
for  cutting  down  growing  trees,  the  measure  of  damages  is  not  the  value 
of  the  trees  as  fire-wood,  but  the  injury  done  to  the  land  by  destroying 
them.    Chipman  v.  Etbberd,  162. 

3.  Idem. — How  Estimated. — This  damage  should  be  estimated  by  all  the 
circumstances,  and  the  purposes  for  which  such  trees  were  used  or 
designed,  and  not  according  to  the  speculative  or  fancied  ideas  of  the 

i'ury.     Id, 
>leadino,  Stbdoko  Out. — It  is  error  to  refuse  to  allow  a  plaintiff  to 
strike  out  a  claim  for  damages,  without  regard  to  the  purpose  which 
may  influence  him.    Orass  Val,  Q.  M.  Co.  v.  Stackhouse,  413. 
5.  Idem. — This  is  a  i>rivilege  which  is  never  denied,  whether  the  question 
be  one  of  jurisdiction  or  otherwise.    Id, 

See  Contbaot,  11;  Costs,  1,  2;  Guabanty,  3;  Jctbisdiction,  1,  2;  Maligioits 
Pbobecution,  3,  4;  Nuisance,  1;  Bailboad,  1,  2. 

DECEASED  PERSONS. 

1.  Mobtqaos  Claim,  to  be  Pbesented  fob  Appboval. — Mortgages  and  liens 
of  record  form  no  exception  to  the  rule  prescribed  by  section  136  of  the 
Act  to  regulate  the  estates  of  deceased  persons;  and  the  claims  secured 
by  them  must  have  been  presented  to  the  executor  or  administrator, 
and  rejected  by  him,  before  an  action  can  be  maintained  on  them. 
Eilissen  v.  EaUeck,  386. 

2.  Idem. — Fobeglosube  against  Estate  of  Deokased. — Where  a  bill  of 
foreclosure  of  a  mortgage,  made  by  the  deceased,  is  filed  against  his 
executor,  and  no  averment  of  presentation  and  rejection  of  the  acoonnt 
is  made  in  the  bill,  it  is  demuirable.    Id, 
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3.  Adbcinistbatob,  when  hay  bb  Sued. — The  general  right  to  sae  an  ad-' 
minijtrator  being  taken  away  by  the  State,  the  declaration  must  bring 
the  case  within  the  exception,  so  as  to  give  the  Court  jurisdiction.    Id, 

4.  MoBTaA.GB  Claim  against  Estate  of  Deceased. — A  mortgage  debt,  due  by 
the  estate  of  a  deceased  person,  stands  in  the  same  position  as  any  other 
debt,  and  its  allowance  by  the  'executor  and  Probate  Judge  gives  to  the 
claim  all  the  virtues  and  properties  which  a  judgment  against  executors 
can  have  under  our  system.     Falkner  v.  Folaom's  Exrs.  412. 

5.  FoRECLosuBB  AOAixsT  EsTATB. — ^There  being  no  necessity  for  a  foreclosure 
suit  against  an  estate,  where  the  claim  has  been  allowed,  and  the  policy 
of  the  law  being  against  burdening  an  estate  with  unnecessary  costs, 
such  a  bill  will  not  lie.    Id. 

6.  Pbobate. — Dlstbxbution  of  Estate. — The  Probate  Court  has  no  power 
to  direct  that  the  portion  of  an  estate  of  an  intestate,  originally  aUotteil 
to  one  of  heirs  at  law,  a  non-resident,  shall  be  distributed  amon^  the 
othef  heirs,  if  the  non-resident  heir  shall  fail  to  appear  and  claim  it 
within  a  year.    Pyait  v.  Brockman^  418. 

7.  Idem. — The  money  should  be  paid  iilto  the  State  Treasury,  where  it 
must  remain  until  claimed  by  the  owner,  or  in  case  of  his  death,  by  hia. 
representatives.    Id. 

8.  Effect  of  Aixowancb  of  Claims. — By  our  probate  law,  claims  against  an ' 
estate,  which  have  been  allowed  by  the  administrator  and  the  Probate 
Judge,  have  the  force  and  effect  of  judgments;  and  it  is  error  in  the  Pro- 
bate Court  to  reject,  on  the  final  settlement  of  the  administrator's  ac- 
counts, sums  paid  by  him  on  claims  so  allowed.  Deck's  Est,  y.  Oherke,  i 
666. 

9.  Idem. — This  rule  only  applies  to  such  claims  as  are  debts  against  the 
estate,  and  not  to  expenses  incurred,  or  disbursements  made,  by  the 
administrator,  the  policy  of  the  law  being  merely  to  prevent  estates 
from  being  squandered  in  useless  litigation.    Id. 

See  Admzkistbatob;  Pbobaxb  Coubz^ 

DEED. 

• 

1.  CoNYBYANOB,  YoiD  FOB  AMBiauiTT. — ^A  Conveyance  of  **  the  following  de-* 
scribed  property,  situate,  lying  and  being  in  the  City  of  Sacramento 
and  State  of  Caufomia,  consisting  of  two  thousand  two  hundred  town 
lots,  be  the  same  more  or  less,  said  lots  being  bounded  according  to  the 
original  plat  or  plan  of  said  citv,"  is  void,  on  account  of  a  patent  am-i 
biguity  which  cannot  be  cured  by  parol  evidence.  Mesick  v.  Sunderland, , 
297. 

2«  Idem.— CoNDmoK  PBBOEDEirr  to  Yestino  Txtlb. — Where  the  same  deed 
contains  a  covenant  that,  in  case  the  grantees  therein  named  shall  pay 
a  certain  sum  of  money  before  a  certain  day,  *'  then  this  instrument  i8 
to  take  effect  as  a  full  and  complete  conveyance  in  fee  of  all  and  singular 
the  lands,  tenements,  hereditaments,  appurtenances  and  real  estate  in 
the  State  of  California,  belonging  to,  or  in  which  the  said  party  of  the 
first  part,  his  heirs,  executors,  administrators  or  assigns,  is  or  are  in 
any  way  entitled  or  interested:"  Held,  that  the  payment  of  the  pur- 
chase-money was  a  condition  precedent  to  the  vesting  of  the  legal 
estate;  that  it  was  the  event  which  cast  the  title,  and  not  the  deed;  and 
the  rational  intention,  gathered  from  the  terms  of  the  instrument,  is, 
that  the  grantor  only  bound  himself  to  convey  upon  the  payment  of  the 

gnrchase-money.  Id. 
[>em. — Recobd  Impabting  no  Noticb. — Where  the  plaintiff  in  ejectment 
claimed  under  a  subsequent  deed  from  the  grantor  in  the  above  instru- 
ment, and  the  defendants  held  under  the  grantees  named  therein:  IJdd, 
that  the  record  of  said  instmment,  in  the  County  Recorder's  Office, 
made  June  20,  1850,  imparted  no  notice  to  the  plaintiff,  who  purchased 
July  9,  1855;  the  registration  of  executory  contracts  not  being  author- 
ized or  made  notice  by  statute.  Id,  • 
.4.  Ebcording  Act,  Intention  of. — The  intention  of  the  Becording  Act  of 
this  Stato  was  to  protect  the  purchaser  of  the  legal  title  against  latent^ 
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equities,  or  mere  executory  agreements,  and  to  abolish  the  presnmptioxr 
of  notice,  arising  from  possession.    Id. 

Bee  Acknowledgment,  1,  2;  Consoeiutjoh,  3;  Fbaud,  2,  3;  Hombbtead,  1; 

Land,  15, 16, 19. 

DEFAULT. 

1.  Default,  ADKiSBioire  bt. — A  default  admits  eyery  issuable  iact  stated  in 
the  complaint.    IFarlan  v.  Smith j  173. 

2.  Idem. — Setitno  Aside  Insufficient  Showing. — An  affidavit  of  merits 
without  any  averment  of  mistake,  surprise  or  excusable  neglect,  is  not 
sufficient  to  warrant  the  setting  aside  a  default,  where  personal  service 
of  summons  was  made.    Jd. 

Z,  FoBBCLOsuBE — Decbeb  OF,  ON  DEFAULT. — Production  of  the  original  note 
aud  mortgage  and  proof  of  service  of  summons,  is  sufficient  to  justify 
a  decree  of  foreclosure  on  default.    Id. 

See  Appeal,  2;  C«rrsA0T,  4;  iNJUNonoN,  6. 

DEMUBBEB. 
See  Pleading,  6;  Pabtixb,  2. 

DEPOSITION. 
See  EviDENCS,  13-15. 

DESCBIPTION. 
See  Deed,  1. 

DITCHES  AND  CANALS. 
See  Wateb  Biqets. 

EJECTMENT. 

1.  Ejectment  on  Pbiob  Possession.— To  enable  the  plaintiff  in  ejectment  ta 
recover  on  prior  possession,  he  must  allege  and  prove  an  actual  ouster. 
Watson  V.  Zimmerman,  46. 

2.  Idem.— Defects  in  Complaint  not  oubed  bt  Default. — ^The  want  of 
such  an  allegation  in  the  complaint,  is  a  defect  which  cannot  be  cured  by 
a  default  taken  through  the  mistake  or  inadvertence  of  defendant's  coun- 
sel,   id. 

3.  "Writ  op  Bestitution,  what  Determined  by. — ^The  writ  of  restitution 
obtained  in  an  action  of  forcible  entry  and  detainer,  does  not  determine 
either  the  right  of  ])roperty  or  the  right  of  possession,  and  oonstitutea 
no  defense  to  an  action  of  ejectment.     Mitchell  v.  Hagood,  148. 

4.  Ejectment,  DEmALS  of  Title. — In  an  action  of  ejectment,  where  the  de- 
fendants  acquired  possession  from  the  tenant  of  plaintiff,  with  a  ft^ll 
knowledge  of  the  tenancy,  they  are  not  in  a  position  to  deny  plaintiff's 
title.    And$rson  v.  Parker,  197. 

5.  Evidence,  what  Sufficient  to  Establish  Death  of  Party. — Hearsay 
information  of  the  death  of  the  ancestor  of  plaintiff,  derived  from  the 
immediate  family  of  the  deceased,  is  sufficient,  prima  /aci«,  to  establish 
the  fact.    Id, 

6.  Ejectment— Non-besident  Alien  oannot  Maintain.— A  non-resident  alien 
cannot  inherit  land  in  this  State,  and  consequently  cannot  maintain 
ejectment.    Siemssen  v.  Bofer,  250. 

7.  Aliens — Bights  under  Treaty. — The  treaty  between  the  United  States 
and  the  Hanseatic  towns  has  not  enlarged  the  rights  of  natives  of  those 
towns,  in  this  respeet^  as  the  treaty  only  gives  them  the  right  to  dispose 
^f  land,  which  they  are  prevented  from  inheriting  by  their  character  as 
aliens.    Id. 

8.  Aliens— Constitutional  Bight  to  Inherit. — The  provisions  of  the  Con- 
stitution giving  to  aliens,  who  are  bonajide  residents,  the  right  to  inherit, 
by  the  rules  of  construction  excludes  non-resident  aliens.  By  Murray, 
jO.  J„  dubUante,  whether  the  decision  of  this  Court  in  the  case  of  O^ke, 
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V.  Clarke,  confirming  the  constitTitionality  of  a  similar  treaty,  is  correct,  j 
Id. 
9.  £jECTicsNT  FBOM  Mbxican  Gbant,  Issues  IN. — In  an  action  of  ejectment, 
nnder  a  Mexican  grant:  Hdd  by  Mubbay,  G.  J.,  that  this  Court  is  bonnet 
to  regard  the  decisions  of  the  United  States  Supreme  Court,  establishing 
the  rale  that  a  conditional  grant  from  Mexico  conveys  a  good  title,  with- 
out performance  of  the  conditions  sufficient  to  maintain  ejectment,  and 
admissible  to  qualify  the  plaintiffs*  actual  possession.    The  land  must 
belong  either  to  the  United  States  or  the  claimants  under  the  grant — the 
question  as  to  the  rights  of  this  State  not  being  raised;  and  where  the 
highest  federal  tribunal,  having  full  authority  to  decide  these  questions, 
has  voluntarily  abandoned  the  claim  of  title  of  the  Grovernment,  it  would 
appear  strange  that  the  Courts  of  this  State  should  questiou  the  rule  so 
established.    Certainly  a  mere  intruder  cannot  gainsay  it:    Held  by 
Tebbt,  J.,  that  the  title  of  such  a  grantee  is  insufficient  to  maintain 
ejectment.    Admitting  that  such  a  grant  does  not  convey  a  perfect  title, 
or  one  sufficient  to  maintain  ejectment,  yet  an  entry  on  the  laud  under 
the  grant,  vested  in  the  grantee,  there  being  no  adverse  possession,  the 
light  to  exclusive  occupancy  of  the  land  embraced  within  the  boundaries . 
of  his  tract.    The  law  construes  the  entry  to  be  co-extensive  with  the 
grant.    Gunn  v.  BaUs^  263. 

10.  EvioENCR — Mexican  Gbakt  Admibbibub; — It  fcilows  that  the  grant  is 
admissible  in  evidence,  to  show  the  extent  of  the  plaintiff's  possession, ; 
and  the  animus  with  which  he  entered.    Id, 

11.  Mexican  Gbant  Constbuctivb  Possession. — The  law  does  not  require 
the  whole  tract  to  b6  enclosed;  it  is  sufficient  that  the  grant  calls  for  dis-  < 
tinct  boundaries.    Id. 

12.  EsTOPP£ii  in  Pais.— The  fact  that  the  plaintiff  stood  by  and  permitted 
defendant  to  settle  on  the  land,  will  not  warrant  an  instruction  that  the 
plaintiff  is  thereby  estopped  from  asserting  his  title.    Id. 

13.  Idkm. — Estoppels,  in  such  cases,  proceed  upon  the  ground  of  fraud  or 
cul2)able  silence,  which  are  facts  for  the  jury,  and  not  matters  of  legal 
construction  by  the  Court.    Id. 

14.  Ejectment  on  Pbiob  Possession. — ^Where  a  plaintiff  in  ejectment  seeks 
to  recover  upon  prior  possession,  and  does  not  show  a  compliance  with 
the  statute  concerning  posscRsory  actions  in  this  State,  he  can  only  re- 
cover upon  proof  of  actual  bona  fidA  occupation.    Murphy  v.  WaUing-^ 
ford,  648. 

15.  Idem. — Possession,  when  iNSTrvFieiENT. — A  mere  entry  without  color  of ' 
title,  accompanied  by  a  survey  and  marMng  of  boundaries,  is  not  suffi-j 
cient.    Id. 

Se0  Plbadino,  4. 

ELECTIONS. 

1.  EiiEonoNB  TO  FILL  VACANCIES  ABE  SPBciAL. — Elections  to  fill  vacancies' 
occasioned  by  the  death  or  resignation  of  an  officer  are  special  elections. . 
People  V.  Porter,  26. 

2.  Special  Election,  Pboclamation  Necesbaby. — ^The  proclamation  of  the 
Governor,  required  by  statute,  is  necessary  to  the  validity  of  a  special 
election.    Id. 

3.  Vacanot  IN  Officb,  how  Filled. — ^An  election  which  was  ordered  by  the 
Board  of  Supervisors  to  fill  a  vacancy  in  the  office  of  County  Judge, 
occasioned  by  the  resignation  of  the  incumbent,  without  proclamation 
of  the  Governor,  is  invalid;  and  the  office  being  vacant,  can  be  properly 
filled  by  appointment  of  the  Governor.    Id. 

4.  Eesionation  or  Offigb. — A  resignation  is  effectual  without  its  accept-' 
ance  by  the  appointing  power,    id. 

6.  Statutobt  Constbuotton,  Act  oBOANiziNa  County. — ^An  Act  organizing 
a  new  county,  and  fixing  a  special  dav  for  the  first  election  of  county  of- 
ficers, and  providing  that  they  shall  hold  office  for  two  years,  and  until 
their  successors  are  elected  and  qualified,  must  be  construed  in  connec- 
tion with  the  general  law  requiring  such  officers  to  be  elected  on  the  same^ 
day  throughout  the  State.    People  v.  Church,  76. 
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6.  Officebs — Tebm  of,  whsn  Elegtkd  at  Spkciaii  Election. — The  officers^ 
first  elected  hold  till  the  first  general  election  for  county  officers  throngh- 
out  the  State,  after  the  expiration  of  the  term  of  the  two  years  fixed  by^ 
the  special  Act,  and  an  election  held  before  that  time  is  Yoid.    Id, 

Bee  Statute,  6^ 

EQUITY.  ' 

1.  Bnx  OF  Peace— Possession  Essential. — ^A  bill  in  Chancery,  in  the  na^? 
ture  of  a  "  Bill  of  Peace,"  and  praying  for  a  discovery  against  joint  ancL 
several  trespassers  on  real  estate,  will  not  lie  in  favor  of  a  plainlifi  oat^ 
of  possession,  claiming  title  to  the  land.    RUchie  v.  Dorland,  33. 

2.  Equity,  when  not  Available  as  a  Bbmedt. — Bills  of  this  character  will 
not  lie  in  cases  where  the  party  has  a  plain,  speedy  and  adequate  remedy; 
at  law.    Id, 

3.  Jttbisdiction  oveb  Questionb  of  Title  to  LAND.-^In  this  State,  the' 
jurisdiction  of  Courts  of  Equity  over  questions  of  title  to  real  estate,  ac-, 
quiesced  in  to  avoid  the  consequences  of  the  fictitious  actions  of  eject-^ 
ment  at  common  law,  has  no  existence;  as  those  actions  must  be  prose^i 
euted  in  the  name  of  the  real  party  in  interest,  and  the  plaintin  may* 
join  any  number  of  parties,  defendant,  without  regard  to  the  extent  on 
character  of  their  posfession,  subject  only  to  their  right  to  answer  separ-j 
ately,  and  have  separate  verdicts.    Id. 

4.  Equitable  Belief — ^Election  of  Bembdt.— Although  a  party  may  set* 
up  an  equitable  defense  to  an  action  at  law,  he  is  not  confined  to  that 
proceeding.    He  may  let  the  Judgment  'go  at  law,  and  file  his  bill  in, 
equity  for  relief.    Lorraine  v.  Xon^,  452. 

.5.  Idem. — Pbacticb.— Our  praotioe,  while  it  enlarges  the  field  of  rBmedy^J 
does  not  take  away  pre-existing  remedies  by  implication.    Id. 

See  Cbedhob,  1^;  Injxtnoiion,  7, 14;  Taxes,  2,  6;  Tbtot,  13. 

ESTATES., 
pee  Diobasbd  Pebsonb^1-3. 

ISSTOPPEL. 

1.  Estoppel  B7  Bbed.'-^jC  party  making  a  deed  is  not  estopped,  as  between* 
the  original  parties  to  it,  by  recitals  unneoessazy  to  the  conveyance.  0»^ 
home  V.  EndicoU,  149. 

See  EneoiscENT,  14, 15;  SEGBEaATioNitB,  6.^ 

< 
EVIDENCE. 

L  Deposition — Intebpbetation  of  Language  of.— Where  a  deposiHon  W 
taken  ex  parUy  though  after  notice,  and  the  witness  is,  therefore,  not 
subjected  to  a  cross-examination,  the  language  used  by  him  will  be  sns-. 
picionsly  regarded,  and  only  a  very  literal  interpretation  given  to  it.^ 
Spring  v.  HiU,  17. 

2.  EviDENOE,  Opinions  of  Witnesses.— The  opinions  of  a  person  not  an«xH 
pert,  are  not  evidence.    Reynolds  v.  Jottrdan,  108. 

3.  Idem. — Pbeliuinabt  Pboof  of  Lost  Instbumsnt. — ^The  proof  of  the  loss; 
of  receipts,  without  proof  of  their  genuineness,  is  not  a  sufficient  predi-; 
cate  for  the  admission  of  evidence  as  to  their  contents.    Id. 

4.  Idem.— ExPEBTB,  Opinions  of. — The  rule  that  Courts  are  to  give  con- 1 
struction  to  conh'acts,  is  frequently  departed  from,  where  the  contract' 
relates  to  the  scientific  or  mechanic  arts.  In  such  cases  it  is  oommonj 
and  prudent  to  admit  the  opinions  of  experts  to  explain  the  contract.  Id,  | 

6.  Testimony  of  Loss  of  Instbument. — The  rule  is  well  settled  that  a  party 
has  a  right  to  testify  on  his  own  behalf  to  prove  the  loss  of  original 
documents,  as  a  predicate  for  the  introduction  of  secondary  evidence  to; 
prove  their  contents.    Orasa  Vol.  Q.  M.  Co.  v.  Staekhouset  413. 

16.  Eyidknce,  Secondabt,  of  Lost  Instbument. — ^The  admission  of  secondary  • 
evidence  of  a  paper  alleged  to  have  been  lost,  is  only  allowable  on  proof 
f>i  a,  bona  fide,  CdXi^eut^oaroh,  unsuccessfully  made  for  it  in  the  placej 
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"where  it  was  moat  likely  to  be  found,  and  that  the  party  has  exhausted 
.in  a  reasonable  degree  all  the  sources  of  information  and  means  of  dis« 
coveiy  naturally  suggested  by  the  nature  of  the  ease,  and  accessible  to 

^      the  party.    Folsom^s  Exra,  y.  Scott,  460. 

.7.  Idem.— 'Mere  evidence  of  search  is  not  sufficient,  for  the  search  may  not 

have  been  diligent.    Id. 
8.  Idem. — ^Evidence  that  the  library  and  papers  of  the  party  were  destroyed 
by  fire,  except  a  few  papers,  accompanied  by  evidence  of  search  for  the 
particular  paper,  is  insufficient,  for  the  paper  in  question  may  be  one 
of  those  saved  from  the  fire.    Id, 
9..  EviDXKCB,  Pabol,  of  Lost  Instbument. — ^Where  an  original  instrument, , 
proved  to  be  lost,  has  been  recorded,  it  is  error  to  admit  parol  evidence 
of  its  contents,  unless  the  failure  to  produce  the  record  is  accounted 
for.    Brothertan  v.  Marit  488. 

10.  EviDENOB,  Depositionb,  Ezgluszok  07. — It  is  no  ground  for  the  exclusion 
of  a  deposition,  that  it  was  noticed  to  be  taken  before  the  County  Judge», 
but  was  taken  before  the  County  Clerk.     Williams  v.  Chadhoume,  559. 

.11.  DEPOsnioire,  NonoB  ov  Taking. — Notice  of  time  and  place  having  been' 
given,  it  is  a  matter  of  small  importance  who  took  the  deposition,  par-, 
tioularly  in  view  of  the  inconvenience  and  delay  which  would  result; 
from  a  different  rule.    Id. 

'12,  Idem. — Cxbtificatb  to. — ^A  certificate  U*  a  deposition  must  state  thai' 
the  deposition  was  read  to  the  witness  before  signing;  it  must  set  forth^ 
an  actual  compliance  with  all  the  reouirements  of  the  statute.    Id. 

13.  Heabsat  Etidbkob,  Admission  of. — ^The  admission  of  hearsay  testimony! 
to  a  fact  admitted  by  both  parties,  is  not  error.    Id.  ! 

.14.  EviDENOB,  Secondabt,  of  Lofff  Instbument.— Section  21  of  the  Act  of! 
March,  1851,  ^ving  to  copies  of  papers  from  the  county  recorders'' 
office  the  Uke  efifect  as  evidence  as  originals,  does  not  dispense  with  the; 
production  of  the  originals  if  they  can  be  obtained;  it  merely  fixes  the* 
value  of  the  copy  as  evidence,  when  it  is  necessary  to  be  introduced,  fromi 
the  loss  of  the  original.    Mousy  y.  Ooodwin,  579. 

15.  Idem. — Dbgbbb  of  Bbquibitb. — ^There  is  no  attempt  by  this  section  tol 
dispense  with  the  rule,  that  the  best  evidence  must  be  resorted  to  whidtj 
the  nature  of  the  case  will  admit.    Id. 

J6.  Alcaij>b'5  Bboobds  as  Evidence  .-*-The  book  of  accounts  kept  in  the  I 
office  of  an  alcalde  is  admissible  in  evidence,  as  a  register  of  tne  acts  of] 
that  officer,  belonging  to  the  office.    Eyburg  y.  Perkins,  674. 

!17.  Idem. — To  entitle  a  book  to  the  character  of  an  official  register,  it  is  notl 
necessary  that  it  be  required  by  an  express  statute  to  be  kept,  nor  that! 
the  nature  of  the  office  should  render  the  book  indispensable.  It  is  suf-] 
ficient  that  It  is  directed  by  the  proper  officer  to  be  kept.    Id. 

See  Cognovit,  1;  Common  Cabbieb,  1-3;  CoNSTiruTioNAii  Law,  1;  Contbact,| 
3;  CBiMiNAii  Law,  4.  7,  10,  19,  32-35;  43.  44;  Ejbgptmbnt,  5,  12;  Fbaud, 
3;  Injunction,  7,   17;  Mobtoagb,  3;  Pabtnebship,  8,  9;  Bapb,  1-5  ;j 
3HEBIFF,  14-16;  Tbubt,  12. 

EXECUTION. 

1.  Execution— Effect  of,  on  Pbopebtt. — ^ITndeT  our  statute,  an  execution' 
affects  property  only  from  the  time  of  the  levy.    Johnson  v.  Oorham,  195. 

2.  Idem.— Pbbsonal  Pbopebtt,  how  Levied  on. — Service  of  a  copy  of  execu- 
tion, and  notice  of  garnishment  upon  a  third  party,  constitutes  no  lien, 
on  property  of  the  debtor  in  his  hands  capable  of  manual  deliyery.    Id. 

3.  Execution,  Bxtubn  of. — The  time  in  which  a  sheriff  makes  return  to  an 
execution,  does  not  affect  the  validity  of  the  execution,  or  of  a  sale, 
under  it.    Low  y.  Adams,  277. 

See  Cobpobatioh,  10-12;  Homestead,.  11-13;  Shbbiff» 

EXECUTOES. 
See  Adminibtbatob,  1;  Deceased  Pebsqns,  1-3;  Leabb,  3. 

FACTOES. 

1.  Faotob,  Powbb  to  SxUi  ob  Pledqb. — ^Where  goods  are  in  the  possession! 
pf  a  factor,  whose  usual  business  it  is  to  buy  and  sell  goods  on  his'owiL 
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account,  aud  who  is  clothed  with  the  external  evidences  of  ownership  of 
the  particular  goods,  such  apparent  ownership  gives  him  the  power  to 
Fell  or  pledge.  Ilutchlnson  v.  uoura,  383. 
2.  Ideu. — liuLK,  TO  'WHoac  TO  Apply. — The  rule  as  to  the  lack  of  power  in 
fuctorn  to  pledge,  applies  only  to  technical  factors,  whose  notonona  em* 
ployuieut  la  to  t>ell  goods  of  others,  consigned  to  th^  for  that  pazxK>ae. 
Id, 

FEDEBAL  GOVEBNMENT. 
See  Land,  S-9. 

FEBBIES. 
See  Bbidoes  and  Fkbbzbs. 

FINES. 
See  McnaoiPAL  Cobpobazionb.  1,  2. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

1.  FoaSEBSZON,   ACTT7AL  AMD  CONSTBUOIITK,    A  QUESTEOK    Ol*  FaOT. — ^What  ifl' 

an  actual,  and  what  a  constructive  possession,  in  many  cases,  must  be  a 
question  of  fact  for  the  jury.    0*CaUaghan  t.  Booihf  63. 

2.  Actual  Possisssiok,  SuFJricusNT  Pboof  of. — Where  the  plainti£f  in  an  ac- 
tion of  forcible  entry  for  the  front  of  a  town  lot,  proved  thai  he  had  a 
small  house  on  the  rear  of  it:  Held,  to  be  sufficient  to  warrant  the  jury  iu 
finding  an  actual  possession  of  the  whole  lot.    Id, 

.3.  FoBcnsLB  i^TTBT,  Thbsatb,  etc.,  as  Etidekce  of  Fobcb. — ^Proof  of  ac- 
tual force  is  not  necessary  to  maintain  this  action;  but  thi^&ats,  etc., 
showing  an  intention  to  resort  to  violence  if  resistance  is  offered,  are 
sufficient.     Id. 

'4.  jfxjsTioEs'  Coubtb,  Pleadinos  in. — The  rule  that  a  penal  statute  must  be 
declared  upon  by  the  party  seeking  recovery  under  it,  does  not  apply  to 
pleadings  in  Justices  Courts.    Id. 

.5*  FoBCiBLE  Entbt,  Treble  Dakaoes  m. — The  power  of  the  County  Court 
to  treble  the  damages  by  way  of  penalty  in  actions  of  forcible  entry,  re- 
sults by  necessary  implication  from  its  power  iotrjde  ?iodo.    Id. 

'6.  Justices'  Coubtb,  Jubibdiction  in  Fobciblb  Entby.— Justices'  Courts 
have  jurisdiction  in  cases  of  forcible  entry.  The  ninth  section  of  the 
sixth  article  of  the  Constitution,  cannot  be  construed  to  confer  exclusire 
original  jurisdiction  in  all  special  cases  upon  the  County  Courts.    Id. 

7.  Justices  of  Peace,  Jubisdiotion  of. — ^The  limitation  of  the  jurisdiction 
of  Justices  of  the  Peace  in  civil  cases,  to  actions  where  the  amount  in 
dispute  does  not  exceed  two  hundred  dollars,  does  not  apply  to  actiona 
of  forcible  entry.    Hari  ▼.  Moon,  161. 

8.  Fobcible  Entbt,  TbilBlb  Damages  on. — The  complaint  in  an  action  of 
forcible  entry  need  not  pray  for  treble  damages,  to  warrant  the  Court  in 
trebling  them.    Id. 

9.  Unlawful  Holding  Oyeb  bt  Tenant-^Notigb  Requibed.— In  an  action 
for  unlawfully  holding  over  after  the  expiration  of  the  tenant's  term, , 
three  days'  notice  is  all  that  is  required.    Oarbrell  v.  FUch,  189. 

See  &ECTMENT,  3. 

FORFEITURE. 
8e6  Gbant,  1-3;  Mines  and  Mxnino  Laws,  4. 

FRANCHISE. 
See  Bbxdoes  and  Febbies;  Land,  3-^. 

FRAUD. 

1.  Fbaud,  when  a  Question  of  Law. — Where  there  is  no  dispute  as  to  the 
facts,  and  the  law  upon  those  facts  declares  a  transaction  fraudulent,  it 
is  not  a  question  for  the  juiy.    The  Court,  in  such  case,  may  direct  the 
jury  how  to  find,  or  set  aside  the  verdict,  if  they  find  to  the  oontrai;y,. 
iOhenery  t«  Fainter,  llg» 
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2.  lDE3f . — ^Dkfenbb  in  AonoK  ON  Note. — Where  in  an  action  on  a  promis- 
(  Bory  note,  the  defense  set  up  is,  that  the  defendant  executed  said  note  as 
'                             the  consideration  for  a  deed  from  plaintiff  for  certain  hind,  under  false 

and  fraudulent  representations  that  plaintiff  had  an  interest  therein,  the 
r  defendant,  if  he  would  avoid  payment,  must  offer  to  surrender  the  deed 

i  to  be  canceled,  so  that  both  parties  could  have  been  remitted  to  their 

;  original  rights.     Tissot  v.  Throckmorton^  471. 

3.  Pleading — ^Fbaud  as  a  Defense. — ^There  is  no  particular  sanctity  about  a 
sealed  instrument  which  will  estop  a  party  from  alleging  fraud  in  the 
execution  or  in  the  obtaining  of  it;  on  the  contrary,  fraud  is  a  legiti- 
mate defense  at  all  times  and  in  all  proceedings,  at  least  under  our  sys- 
tem.   Hopkins  Y.  Beard,  664. 

4.  FsATTD,  WHAT  OpEBATEs  AS  NoTiOE  OF.— Great  inadequacy  of  considera- 
tion paid  for  land,  as  compared  with  its  actual  value,  is  sufficient  to  put 
the  purchaser  upon  notice  of  a  fraud  by  his  vendor,  in  the  purchase 
thereof,  at  a  constable's  sale.    Argenii  v.  San  Franciaoo,  677. 

Bee  Cbsditob,  1-5;  Judgment  2;  Mobtgaqe,  12-14;  Be(X)bd,  3;  Sales,  1-3.  [ 

FKEIGHT. 

'  1.  GoNTRAOT,  WHEN  MoNKT  Paid  HAT  BE  Beoovxbed  Baoe. — Contracts  for ' 

carrying  freight  form  no  exception  to  the  general  rule  of  law,  that  where 
money  is  paid  by  one  party  in  consideration  of  an  act  to  be  done  by 

'*  another,  and  the  act  is  not  done,  the  money  so  paid  may  be  recovered 

I  back.    Beina  v.  Cross,  29. 

^  2.  Idem. — Fbeiqbivmonbt  Paxd  in  Advangb. — If  freight  is  paid  in  advance  l 

on  a  charter  partyi  and  the  voyage  is  not  accomplished  by  reason  of  the  • 

^  loss  of  the  vessel  at  sea,  the  freight  advanced  may  be  recovered  back. ; 

Id. 

'  -8.  Fbeioht  Advanced  mat  be  Bjsoovbbbd  Back.— Advanced  freight  can  be 

recovered  back  bv  the  charterer,  in  case  of  the  loss  of  the  ship  or  non- 
performance of  the  voyage,  whether  by  the  fault  of  the  master  or  not. 
And  this  is  the  rule  in  £^gland,  as  well  as  in  this  country.    Lavoson  v. ; 
Worms,  365. 

^  4.   Chabteb  Pabtt,  C5onstbuotion  of. — It  follows  that  where,  by  the  terms 

of  the  charter  party,  made  in  England,  the  charterer  agreed  to  insure  the 
advanced  freight,  at  the  ship's  expense,  it  being  deducted  from  the 

'  freight  money  paid,  but  failed  to  do  so  until  long  after  the  risk  had 

t  commenced,  by  reason  whereof  the  owner  was  compelled  to  insure  for 

f  his  own  protection,  the  owner  can  recover  of  the  charterer  the  amount 

by  him  paid  for  insurance.    Id. 

i  6.  Idem. — In  such  a  case,  the  owner  is  the  party  for  whose  benefit  the  ad- 

i  vance  freip;ht  is  insured,  as  he  i*  liable  to  refund  it,  on  loss  of  the  ship; 

>  and,  having  been  compelled  to  pay  the  insurance  premium  twice,  by  the 

default  of  the  charterer,  he  is  entitled  to  recover  back  one  of  the  pay-  - 

i  ments.    Id, 

GAMING. 

I  1.  Pleading,  GoNSTnuonoN  of. — An  allegation  in  a  complaint  that  the 

1  parties  kept  a  saloon  for  the  purpose  of  gaming  and  selling  liquors  and 

cigars,  does  not  raise  the  presumption  that  the  gaming  was  necessarily 
unlawful,  or  that  the  saloon  was  a  common  gaming  house,  as  the  word 
might  apply  to  lawful  games,  such  as  billiards,  etc.  Whipley  v.  Flower, 
630. 

2.  Idem. — ^Effeot  of  Defattlt. — And  where  the  defendant,  in  an  action  on 
such  a  complaint,  to  recover  an  amount  due  plaintiff  as  partner  in  the 
saloon,  made  default,  he  cannot  raise  the  objection  that  the  complaint 
sets  out  an  unlawful  occupation  as  his  cause  of  action,  as,  if  the  alleged 
gaming  was  in  fact  unlawful,  he  should  have  established  it  in  his  de- 
fense.   Id, 

3.  Pbesumptions,  when  Conflictino. — ^Where  there  are  two  presumptions 

!  equally  reasonable  arising  upon  the  face  of  the  record,  this  Court  is. 

t  bound  to  adopt  that  which  will  maintain  the  judgment  of  the  Court. 

below.    Jd. 
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GABNISHMENT. 
Bee  KjBoncEMT,  10-12;  ExsounoN,  2;  Miobasio's  Lies,  S. 

GRANT. 

1.  ALOiiLDB   Gbamt,   Fobfeitubb  OF. — Wheie  the  grantor  of  defendant^ 
obtained  an  Alcalde's  grant  to  a  town  lot  in  1843,  and  was  put  into 
possession  thereof  and  commenced  building  thereon,   (his  grant  con- 
tainiDg  the  usual  condition  of  building   within  one  year,)   and  was 
compelled  to  suspend  the  erection  of   his   house,  and  the   lot   re- 
mained  unoccupied  till  1849,   when  he  went  again  into  possession 
and  built  a  house,  which  possession  was  maintained  till  the  bring- 
ing of  this  suit;  and  the  plaintiff  *s  grantor  obtained  a  grant  pf  the  same 
lot  in  18^7,  bat  never  went  into  possession:    Eddy  That  there  was 
no  forfeiture  of  the  grant  of  defendant's  grantor  on  the  ground  of  non- 
performance within  the  time,  unless  something  else  was  done  to  pro- 
duce it.     HoUiday  v.  West,  519. 

2.  AiiCALDB  Grants,  Adjitstment  of. — And  where  the  grant  of  plaintiff  *3 
grantur  was  never  recorded,  and  it  appears  that  owing  to  mistakes  having 
occurred  in  the  granting  of  lots  (grants  having  in  some  instances  been 
made  to  two  persons  for  the  same  lot)  the  Alcalde,  about  six  months  after 
giving  the  grant  to  plaintiff's  grantor,  gave  notice  to  all  persons  to  ap- 

Sear  and  have  their  grants  adjusted,  which  notice  was  complied  with  by 
efendant's  grantor,  but  not  by  plaintiff's  grantor,  the  former  being  • 
then  again  placed  in  possession;  it  seems  that  no  inference  arises  (hat 
the  granting  power  had  resumed  the  land,  as  by  a  forfeiture  of  defend-  ^ 
ant's  grantor,  for  the  purpose  of  granting  the  lot  to  plaintiff's  grantor,  j 
Id, 

3.  Idem. — The  only  conclusion  is  that  the  second  grant  was  made  by  mis- ' 
take,  and  that  the  second  grantee  was  perfectly  aware  of  the  invalidity ' 
of  his  grant,  and  either  niade  no  legitimate  effort  to  obtain  possessiony  j 
or  did  so  and  failed.    Id, 

GROWING  CROPS. 
See  SiATon  ov  Fbaubb,  2. 

GUARANTY. 

1,  Conditions  Pbeokdkkt — Pbomisb  of  Guabantor.— "Where  one  person^ 
guarantees  the  payment  of  the  debt  of  another,  in  consideration  of  the  : 
agreement  of  the  creditor  to  sta^  proceedings  against  the  debtor,  the  j 
promise  of  the  creditor  is  a  condition  precedent,  and  its  performance^ 
must  be  proved  to  entitle  him  to  a  judgment  against  the  guarantor.  ( 
Smith  V.  Compton,  24. 

2.    CONTBACT  OF  GUABANTT  NOT  WITHIN    STATUTE  OF  FbAUDS. — A    guaranty^ 

not  under  seal  nor  expressing  eonsideration  made  cotemporaneonsly  > 
with  the  contract  guaranteed,  is  a  part  of  that  contract,  and  the  expres*  { 
sion  of  the  consideration  in  the  contract,  takes  the  guaranty  out  of  the  j 
Statute  of  Frauds.    Jones  v.  Post,  102. 
3.  GuABANTY,  Measubb  OF  Damaqks — In  an  action  on  a  guaranty,  though  it  * 
is  error  in  terms  to  charge  the  jury,  if  they  find  for  the  plaintiff,  to  assess 
as  damages  the  amount  of  the  penalty  fixed  in  the  guaranty;  yet  if  the 
plaintiffs  damages,  if  any,  must  exceed  the  penalty,  the  direction  must 
be  regarded  as  limiting  the  verdict,  and  the  defendant  is  not  injured  by^ 
the  instruction.    Id. 

HOMESTEAD. 

1.  HomssTEAD— Sale  of,  how  Effeotrd. — To  make  a  valid  sale  of  the^ 
homestead  requires  the  joint  deed  of  the  husband  and  wife.    Separate 
deeds  of  the  husband  and  wife  are  both  invalid.    Poole  v.  Oerrard,  71. 

2.  Idem. — Who  may  Sub  fob  Recoveby  of.— A  wife  cannot  sue  alone  to 
recover  the  homestead;  it  is  a  joint  estate,  with  right  of  survivorship, 
and  both  husband  and  wife  must  join  in  the  action.    Id, 

9.  Homestead  Lands  in  Joint  Tenancy  not  Subject  to  Dedication.— Lanc^ 
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held  in  joint  tenancy  is  not  subject  to  dedication  for  homestead  pnr-- 
poses;  and  -where  the  joint  tenants  make  partition,  the  character  of 
homestead  cannot  be  attached  to  any  portion  of  it,  by  occupancy  as  a 
dwelling  place,  prior  to  the  partition.     Beynolds  v.  Pisekfff  165. 

4t.  Idku. — On  partition,  each  of  the  joint  tenants  receives  his  portion,  sub- 
ject to  the  general  rules  that  govern  the  acquisition  of  real  estate;  and  if 
there  was  no  residence  after  partition  of  the  land,  and  before  claims  in 
suit  had  become  legal  charges  thereon,  it  cannot  be  exempted  as  a  home- 
stead.   Id, 

6.  HoiiESTEAP,  Actual  Occxtpanot  EsssNTiAXi. — The  homestead  is  the  family 
residence,  and  in  order  to  constitute  a  homestead,  there  must  be  an 
actual  occupancy,  with  the  intention  of  dedicating  the  premises  to  such 
purpose.  Kesidence  is  prima  facie  evidence  of  such  intention,  and 
imports  notice.    Holden  v.  Pirmeyi  234. 

6.  ]j>EM. — When  the  premises  have  acquired  the  character  of  a  homestead, 
by  actual  occupation,  with  such  intention,  the  estate  thus  created  cannot 
{be  destroyed,  except  by  the  concurrence  of  both  husband  and  wife; 
'neither  wUl  their  removal  from  the  premises  operate  as  an  abandonment. 
Id. 

7.  HoMBSTEAD  A  QUESTION  OF  Faot. — ^The  question  of  homestead  is  a  ques- 
tion of  fact,  and  the  presumption  arising  from  residence  may  be  defeated 
by  facts  and  circumstances  aliunde.    Id. 

8«  Idem. — SsiiKOxioN  of,  Conclubivs  on  Subvxvob. — A  widow  who  has  once 
applied  to  the  Probate  Couii  to  have  the  last  residence  of  her  husband 
and  herself  set  aside  as  a  homestead,  and  has  acquiesced  for  eighteen 
months  in  the  order  setting  it  so  aside,  is  concluded  by  her  own  acts 
from  afterwards  claiming  a  lot  on  which  they  formerly  resided,  merely 
because  she  has  ascertained  that  there  are  liens  on  the  lot  first  set  aside. 
Id. 
9.  HoMSSTBAD,  Land  not  Subject  to  Dedication. — Land  held  by  a  hus- 
band with  his  wife  and  child,  as  tenants  in  common,  is  not  subject  to 
homestead  rights  under  the  laws  of  this  State.    Gibbin  v.  Jordan^  416. 

10.  Idem. — The  parties  in  such  a  case  are  as  much  tenants  in  common 
as  though  they  were  entire  strangers  to  each  other.    Id. 

lU  Execution,  Sale  of  Homestjcad—Appbaisembnt. — A  sale  by  a  sheriff 
under  execution,  of  a  house  claimed  as  a  homestead  by  the  defendant  in 
execution,  and  ascertained  by  appraisement  to  be  worth  over  $5,000, 
should  not  be  made  until  an  exact  appraisement  of  the  value  of  the 
premises  is  obtained,  so  that  the  sheriff  can  convey  a  definite  fractional 
undivided  interest  therein.    Gary  v.  Eastahrook,  457. 

12  Idem. — Shebiff'b  Deed. — It  follows  that  a  deed  of  the  premises  claimed 
as  a  homestead,  given  by  the  sheriff  to  the  purchaser  at  the  execution 
sale,  for  the  excess  of  value  of  the  premises  over  $5,000,  conveys  an  un- 
defined and  uncertain  interest,  upon  which  the  purchaser  cannot  main- 
tain an  action  for  possession  and  mesne  profits.    Id. 

13.  Homestead,  what  mat  be  Dedicated.— The  question  as  to  whether 
buildings  used  for  hotels,  stores,  etc,,  are  susceptible  of  dedication  for 
homestead  purposes,  is  reserved.    Id. 

14«  Homestead,  Sale  of. — As  a  husband  and  wife  may ,  by  joining  in  a  con- 
veyance, destroy  a  homestead  right  already  acquired,  by  selling  the 
whole,  so  they  may  equally  destroy  it  by  selUng  an  undivided  portion  of 
it.    Kellersberger  v.  £opp^  563. 

15.  Idem.— Gonvetance  bt  Husband. — It  seems  that  a  covenant  by  the  hus- 
band to  convey  an  undivided  interest  in  the  land,  executed  before  any 
residence  of  his  family  on  the  premises,  sustained  by  a  deed  made  by 
the  husband  alone  after  the  residence  of  his  family  and  that  of  his  coven- 
antee on  the  premises,  prevents  the  homestead  right  from  attaching;  and 
that  a  mortgage,  executed  by  the  husband  alone  after  the  residence  of  the 
two  families  on  the  land,  but  before  the  deed  was  executed  by  the  hus- 
band to  his  co-tenant»  will  be  maintained  against  the  claim  of  homestead. 
Id. 

16,  Homestead,  AcruAii  Kesidence  Neoessabt.— Where  a  married  man,  whose 
wife  had  never  resided  in  this  State,  purchased  a  lot  of  land  and  resided 
upon  it,  which  he  then  mortgaged,  his  wife  not  joining  therein,  and  sub- 
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seqnently  his  wife  came  to  this  State  and  resided  with  him  on  the  mort'-i 
g.iged  premises:    Held,  that  the  character  of  homestead  was  never  im- 
pressed  npjn  the  premises  until  the  aotnal  residenoe  of  the  family 
thereon,  and  therefore  the  homestead  exemption  cannot  be  aastaine^; 
against  the  mortgiige.     Gary  ▼.  Ticet  625. 
1 7.  Idkm. — CoNBTiTOTioNAi.  Pbotbotxon  oi*.  —The  Gonstitation  is  inoperati^vet 
in  ituelf,  and  looks  to  lecislation  to  determine  how  far  and  in  what  man-j 
ner  the  homestead  should  be  protected  from  forced  sale.    Id, 

niPRISONHENT. 

1.  Assault  and  Battebt— Judoment  in  Crrot  AcrnoM. — ^A  party  connot  be' 
imprisoned  nnder  a  judgment,  in  a  civil  action,  for  assault  and  bat- 
tery.    Ex  parte  Prader,  239. 

2.  Statittb  UNooNSTirnTioNAL. — ^The  seventy-third  section  of  the  Practice 
Act  is  in  violation  of  Art.  I,  Sec.  15  of  the  Gonstitation.    id. 

3.  JuDouBKT  roB  Damaocs  a  Debt. — A  judgment  for  damages  for  an  assanlt 
and.  battery  is  as  much  a  debt  as  though  recovered  in  an  action  of  as- 
sumpsit.    Id. 

4.  Imtbisonment  k>b  Debt. — ^No  person  can  be  imprisoned  for  debt,  nnder 
the  Constitution,  except  in  cases  of  fraud.  An  assault  and  battery  is  noti 
a  case  of  fraud,  within  the  meaning  of  the  Constitution.    Id, 

IMPROVEMENTS. 
See  Lakdlobd  axd  Tbnaet,  1-3, 

INDICTMENT. 

1  iNDicncjsNT  AGAINST  AccssBOBT. — An  indictment  chaiging  a  felony,  and^ 
setting  forth  that  the  defendant  was  an  accessory  before  the  fact,  is  good 
under  the  statute,  bv  which  no  distinction  exists  between  a  principal 
and  an  accessory  before  the  fact.    People  v.  Cf^der,  23. 

2.  Indiotment  for  Murdeb,  what  to  Contain. — An  indictment  must  con- 
tain a  statement  of  the  acts  constituting  the  offense.   People  v.  Arc,  207. 

3.  Idem. — ^Fob  Mubdeb. — An  indictment  for  murder,  chaiging  that  the  ac- 
cused, on  or  about  a  certain  day,  did  willfully,  felomously,  and  with 
malice  aforethought,  kill,  murder,  and  put  to  death,  a  certain  persouy 
with  a  pistol  and  knife,  without  specifying  further  the  facts  and  the 
manner,  is  bad.    Id, 

4.  Mubdeb  a  Conclusion  of  Law. — Murder  is  a  conclusion  of  law,  drawn 
from  certain  facts.    Id, 

5.  Idem  w— Time  of  Death  to  be  Stated  in  Indictment. — In  an  indictment 
for  murder,  the  time  of  the  death  must  be  stated,  so  that  it  can  be 
legally  considered  the  consequence  of  the  felony  charged.    Id, 

6.  Indictment  fob  Mubdeb,  Sctffioiency  of. — Under  our  statute,  an  indict- 
ment for  murder  need  not  state  the  time  when  the  crime  was  committed, 
except  that  it  was  before  the  finding  of  the  indictment,  and  within  one 
year  and  a  day  before  death  ensued  from  the  wound  or  assault.  People 
V.  KeUy,  210. 

7.  Idem. — Ukdeb  Wbono  Name. — The  two  hundred  and  seventy-third 
section  of  the  Criminal  Code,  directing  that  where  the  accused  is  indicted 
nnder  a  wrong  name,  and  he  gives  his  true  name  when  arraigned,  it  shall 
be  so  entered  on  the  minutes,  and  the  prisoner  tried  under  his  true  name, 
is  not  in  violation  of  article  I,  section  8,  of  the  Constitution,    id. 

8.  Idem. — The  Constitution  directs  that  the  accused  shall  be  presented  by 
indictment,  not  the  accuHed  by  his  true  name,  but  the  person  himself, 
leaving  the  precise  form  or  words  to  be  determined  by  the  Legislature. 
Id, 

9.  Idem. — Object  of  Name  in  Indictment. — Under  our  statute,  the  only 
object  of  a  name  in  the  indictment,  is  to  identify  the  party,  and  in  this 
respect  there  is  no  difference  between  a  Christian  name  and  a  surname. 
Id, 

10.  Abson,  Indictment  Insxtffigient. — An  indictment  for  arson,  charging 
that  the  accused  '*  did  on  a  certain  day  burn,  or  cause  to  be  burned,  a 
certain  dwelling  house,"  is  bad,  because  the  charge  is  laid  in  the  alter- 
native, whereas  it  should  be  special.    People  v.  IToodi  23C. 
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11.  Idem. — What  Indigtmknt  sHouiiD  Set  Fobth. — An  indictment  should 
^^  set  forth  the  facts  and  circumstances  of  the  alleged  ofiense,  so  that  thoi 

^  accused  may  be  prepared  for  his  defense.    Id, 

I  See  GsiMiNAZi  Law,  1-3,  8,  9, 12,  13,  39-42;  PsBJxmT,  1,  2. 


INDORSEE. 
See  CoNBiDEitATioK,  1, 2;  Pbomissobz  Note,  7-10;  Witkess,  5. 

INJUNCTION* 

1.  Injunction,  Axtthobitt  or  Goubt  to  Awabd.— The  grant  of  authority' 
to  the  County  Judge  to  award  injunctions  in  cases  brought  in  the  District 
Court  is  a  mere  power  to  issue  mesne  process  auxiliary  to  the  proper 
jurisdiction  of  the  District  Court,  and  is  not  trenching  upon  it.    Tltomp-  \ 
son  V.  WiUiams,  88. 

2.  Idem.— AuiBORiTT  op  County  Judge.  -There  is  no  prohibition  in  the! 
Constitution  to  this  grant  of  authority  to  the  County  Judge,  and  the  im-  j 
plication  is  decidedly  in  favor  of  its  exercise.     Id. 

3.  Injunction,  when  well  not  Lie.— An  injunction  will  not  lie  to  reirtrain  I 
the  collection  of  a  judgment  against  the  plaintiff,  on  the  ground  that  the 
judgment  was  for  a  balance  of  purchase-money  of  land  under  covenant  > 
for  a  good  title,  while  in  fact  the  grantor  had  no  title,  as  long  as  the  i 
purchaser  against  whom  the  judgment  was  taken,  and  who  seeks  to  en- 1 

Join  it,  remainB  in  possession .    Jackson  v.  Norton^  187. 
DKM. — The  fact  that  suit  in  ejectment  has  been  commenced  against  the  | 
judgment  debtor  by  the  real  owner,  does  not  entitle  him  to  enjoin  the  - 
judgment.    He  can  only  avail  himself  of  the  covenants  of  his  grantor 
when  he  has  been  evicted,  unless  he  offers  to  surrender  the  knd  to  l 
his  grantor.    Id. 
6.  Idem. — Neither  does  the  allegation  that  the  purchaser  (plaintiff  in  : 
equity, )  has  put  valuable  improvements  on  the  land,  and  that  he  has 
paid  a  i>ortion  of  the  purchase-monej,  and  that  his  grantor  and  judgment 
creditor  is  insolvent  and  without  visible  property,  take  the  case  out  of . 
the  rule.    Id, 

6.  Injunction,  when  will  not  Lie. — An  injunction  will  not  lie  to  enjoin  a  ' 
judgment  by  default,  on  the  ground  that  the  sheriff's  return  on  the 
summons  does  not  show  the  place  in  which  service  was  made  on  the  de- 
fendant, where  it  is  proved  on  the  hearing  of  the  application  for  injunc- 
tion, that  defendant  was  served  in  a  certain  county  of  this  State  more 
than  forty  days  before  entry  of  his  default.    Pioo  v.  Sunol,  294. 

7.  Idem. — Courts  of  equity  will  not  interfere  to  enjoin  a  judgment  not] 
manifestly  wrong,  simply  because  of  a  defect  in  the  evidence.     Id. 

8.  Appeal,  Kemedt  bt. — The  remedy  of  the  defendant  is  by  appeal,  or  | 
motion  to  vacate  the  judgment.    la. 

9.  Fleadino — Complaint  in  Action  fob  Abuse  of  Pbogess. — ^An  action  on  ] 
the  case  will  not  lie  for  improperly  suing  out  an  injunction,  unless  it  is  I 
charged  in  the  declaration  as  an  abuse  of  the  process  p(  the  Court  | 
through  malice  and  without  probable  cause.    Robinson  v.  KeUvm,  399. 

10.  Appeal  Bond,  Remedy  on. — If  the  act  complained  of  is  destitute  of ! 
these  elements,  the  remedy  of  the  injured  party  is  on  the  injunction  bond,  j 
Id. 

11.  Injunction  bt  Countt  JunaE. — The  granting  an  injunction  by  a  County ' 
Judge  on  a  bill  filed  in  the  District  Uourt,  is  auxiliary  to  the  action  of' 
that  Court,  and  has  the  same  force  and  effect,  for  all  intents  and  pur- : 
poses,  as  if  it  were  the  direct  act  of  the  latter.    CrandcUl  v.  Woods^  44i). ! 

12.  Idem. — Appeal. — Such  an  order  may  therefore  be  appealed  from,  in  the  • 
same  manner  as  if  made  by  the  District  Court.    Id, 

13.  Idem. — Denials  on  Anbwub. — Where  the  answer  to  a  bill  for  .an  in-' 
junction  denies  all  the  equity,  if  any,  of  the  bill,  a  preliminary  injunc- 
tion should  not  be  granted.    Id. 

14.  Equity  Jubisdiction  ovbb  £»rATE  of  Insolvent. — A  Court  of  Equity  will 
take  jurisdiction  of  a  bill  for  an  injunction  filed  by  attaching  creditors 
of  an  insolvent,  to  restrain  proceedings  on  execution  against  the  prop- 
ff[tj  attached  under  a  judgment  against  the  debtor,  in  lavor  of  another,, 
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alleged  to  have  been  obtained  by  frand,  where  all  the  material  allega-> 
tions  of  the  bill,  except  fraud,  are  admitted.  Heyneman  t.  Dcoweiiberg, 
376. 

|15.  Idem. — It  woald  be  requiring  the  creditors  to  do  a  Tain  act,  to  compel 
them  to  await  their  judj^ment  at  law  and  a  return  of  execution,  when  it 
ifl  admitted  that  the  onlv  effect  would  be  a  return  of  nutfa  bona,  and  the 
property  attached  would,  in  the  meantime,  have  passed  to  innocsent 
purchasers  on  execution  sale  under  the  judgment.    Id. 

.16.  Evidence— Books,  when  not  AnaassiBLE. — In  such  a  case  the  books  of 
the  judgment  creditor  are  not  admissible  as  evidence  for  the  defense,  to 
show  an  entry  of  the  original  transaction  on  which  the  judgment  is 
based,  where  the  only  predicate  laid^  is  evidence  that  the  judgment  cred- 
itor was  possessed  of  capital  sufficient  to  have  loaned  the  amount  of 
the  judgment  to  the  judgment  debtor.    Id. 

See  Appeal,  9;  Imsoltsnot,  10;  LoiTkBT,  1;  Taxbs^  1,  2;  Tbubt,  3-6« 

INSANE  ASYLUM. 

1.'  OpncE,  Vaoikot  fbok  Failuse  to  Elect. — ^The  Act  to  establish  an  In-* 
sane  Asylum  providing  that  the  resident  physician  shall  hold  his  office 
for  two  years,  and  until  his  successor  is  appointed  and  qmilified:  Beldt 
that  on  failure  of  the  Legislature  to  elect  at  the  expiration  of  the  in- 
cumbent's term,  the  office  becomes  de  Jure  Tacant,  and  con  be  filled  by 
the  Governor,  under  Art.  Y,  See.  8,  of  ike  Constitution.  People  v.  Betd, 
288. 

'2.  Idem  . — Statutobt  Oonbtbuction. — The  words  extending  the  incumbent 's 
tenure  ''until  his  successor  is  appointed  and  (qualified,**  were  intended 
only  to  prevent  a  hiatus  or  interregnum  occurring  between  the  last  day 
of  the  incumbent's  term  and  the  day  on  which  his  successor  enters  into 
office,  during  which  time  the  incumbent  is  a  mere  locum  teneits.    Id. 

'3.  Idem. — Any  other  rule  would  continue  the  incumbent  of  any  elective  office 
for  another  full  term,  where  there  was  a  failure  to  elect  his  successor; 
for  if  there  is  no  vacancy  caused  thereby,  there  is  no  authority  for  an 
election,  except  to  fill  a  vacancy,  until  the  expiration  of  another  term. 
Id. 

'4,  Insane  Asylxtm,  CLASsmoATioN  op  Tbcstbes. — The  Legislature  haying 
failed  to  olasiufy  the  Trustees  of  the  Insane  Asylum,  extended  the  term 
of  all  the  Trustees  to  five  years,  and  the  appointments  to  fill  vacancies 
could  not  extend  beyond  the  original  term .     People  v.  Baine,  509. 

.6.  Idem. — Poweb  op  Appointment. — The  Legislature  failing  to  elect  sucoe&- 
Bors  to  the  Board,  the  appointment  vested  in  the  Governor.    Id. 

INSANITY. 
Bee  Gbiminal  Law,  45. 

INSOLVENCY. 

1.  Inboltekct,  Special  Oabes. — Cases  of  insolvency  under  the  Act  of  1852, 
are  special  cases  within  the  meaning  of  the  Constitution.  Harper  v. 
Freelon,  76. 

'2.  Idem.^Concurbknt  Jubibdzotion  in  Casks  op. — The  Legislature,  in  con- 
ferring jurisdiction  in  these  cases,  on  both  the  District  and  County 
Courts,  acted  in  the  exercise  of  a  legitimate  power,  and  these  Courts 
have  concurrent  jurisdiction.    Id. 

B.  Insoltknct,  Powebs  op  Assxgnbrs. — Parties  appointed  as  assignees  of 
an  insolvent  firm,  in  a  proceeding  in  insolvency  which  was  illegal  and 
void,  are  merely  the  custodians,  receivers,  or  bailees  of  the  fund  in  their 
hands  by  virtue  of  the  order  of  the  Court,  and  only  hold  it  subject  to 
the  direction  of  the  Court.    Id. 

4.  Cbeditobs'  Suit,  Insufpioiknt  Depenses  in. — Consequently,  when  in 
another  proceeding  for  the  protection  of  the  creditors'  property,  insti> 
tuted  by  one  of  the  insolvent  firm  against  his  partners,  in  the  same 
Court,  an  order  is  made  that  they  pay  over  the  fund  to  a  receiver  ap- 
pointed by  the  Court,  it  is  no  answer  or  defense,  that  the  fund  has  been 
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attachecl  in  their  hands  in  actions  brought  by  the  creditors,  or  that  it 
had  been  attached  in  the  hands  of  a  former  receiver,  appointed  by  the 
same  Court,  from  whom  they,  under  a  like  order,  had  received  it.    Id. 

!5.  Ide^i. — Power  op  Couet  ovkb  Funds  of  Insolvent. — Nor  is  the  dispo- 
sition of  the  fund  affected  by  any  action  of  the  immediate  parties  to  the 
action,  which  was  instituted  to  secare  a  distribution  of  the  assets  among 
the  creditors,  an  object  which  a  Court  of  Chancery  will  carry  out,  with- 
out regard  to  any  attempt  by  any  of  the  partners,  to  evade  or  defeat  it. 
]d. 

'6.  Insolvency — Pbooeedings  in  Application  fob  Dischabob. — An  applica- 
tion for  a  discharge  in  insolvency  is  a  special  proceeding  in  the  nature  of 
an  action.  The  petition,  schedule,  and  affidavit,  are  the  pleadings  on  the 
part  of  the  petitioner,  who  is  the  plaintiff;  and  if  they  are  sufficient  to 
entitle  him  to  his  discharge,  any  irregularity  or  defect  in  form  must 
be  taken  advantage  of  before  judgment,  by  his  creditors,  who  are  de- 
ft^ndnnts  Id  the  proceeding.    J^ohinutn  y.  nrigJU^  230. 

!7.  JuDOSiENT,  CoNCLusiYENESS  OF. — The  judgment,  if  not  reversed  on  ap- 
peal, is  conclusive  between  the  parties.    Id, 

IS,  iNBOLVjfiNT — DiBCHABas  OF,  WHEBE  Gbanted. — An  insolvent's  discharge 
under  the  statute  must  be  by  the  judgment  of  the  Court,  and  in  the  same 
county  in  which  the  proceeding  was  institated.  Turner  v.  MeHhanyf, 
287. 

19.  Idem. — ^When  not  a  Defense.— A  discharge  made  in  Chambers  by  the 
District  Judge  in  the  same  district,  but  in  another  county  from  that  in 
which  the  proceedings  were  instituted,  is  no  defense  to  an  action  against 
the  insolveut.  Objections  which  go  to  the  jurisdiction  may  be  properly 
taken  on  trial.    Id, 

0.  Insolvent  Act,  Notice  to  Cbeditoiw. — ^The  date  of  publication  of  notice 
to  creditors,  under  our  Insolvent  Act,  is  the  first  day  on  which  the  notice 
is  published.    Clarke  v.  Ray,  600. 

LI.  Idem. — PnocEEDiNa. — The  fact  that  the  Court  was  adjourned,  though  not 
for  the  term,  at  the  time  set  for  the  hearing  of  objections  of  creditors, 
and  that  the  hearing  took  place  before  the  Judge,  is  no  objection  to  the 
regularity  of  th^  proceedings  under  the  statute.    Id, 

12.  Idem.  — Constitution  alitv  of  Act. — The  Insolvent  Laws  is  not  obhoxipusj 
to  any  provision  of  the  Constitution.    Id, 

See  Abbxgnmxnt,  1,  2,  8-11;  BEGEim^B^-Sa 

INSTKUCTIONS.. 

Bee  CbiminaXi  lo-ii^ll)  18,  21,  24,  25,  34,  35,  43,  45;  JTrBisDzcTioN/^illnirESj 

AND  MmiNa  Laws,  4;  Pbackicx,^  X« 

INSURANCE, 

\l.  Vessel,  Inbubancx  on.— The  fact  that  a  vesseXlost  w68eT)eing  towed'  but ' 
to  sea,  is  insured,  does  not  divest  the  owner  of  the  right  of  action  for 
damages  for  her  loss,  especially  in  the  case  of  a  mere  partial  insurance, 

^  for  in  such  a  case  the  abandonment  bv  the  owner  onlv  transfers  his  in- 
terest so  far  as  that  interest  is  covered  by  the  policy.  WJiite  v.  Steam  Tug, 
462. 

[2.  Pabties — ^Beal  Pabtt  in  Intbbest. — A  recovery  by  the  owner  in  such  an 
action  will  bar  another  action  for  the  same  cause,  and  therefore  the  de- 
fendant cannot  raise  the  objection  that  the  action  is  not  brought  by  the 
real  party  in  interest.  ^Id. 

iNTEEEST. 

n,"lNTEBE8T — CoNTBACT,  WHEN  VoiD. — A  Written  coutract  to  pay  more  than 
ten  per  cent,  per  annum  as  interest,  on  an  indebtness  incurred  ^rior  to 
the  contract,  is  void  for  want  of  consideration  as  to  the  excess  of  interest 
up  to  the  date  of  the  contract. — Adams  v.  HdstinoSt  126. 

,2«  Idem. — Contbact  fob,  when  not  Enfoboablb. — The  indebtedness,  being 
only  for  the  principal  and  leg.il  interest,  is  not  sufficient  to  support  a  • 
coutract  to  pay  a  greater  amount  than  was  dne.^.  Jt  is  a  yolux^tai^  m^-^J 
dertaking  and  can  not  be  enforced,    i^ 
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.  3.  Idsm. — CoNTBAOT  FOX,  WHSK  BiXDraa. — Btit  a  contract  to  paj  in  fatnra 
a  greater  than  legal  interest  on  an  existing  indebtedness,  is  binding;,  the 
forbearance  of  the  creditor  being  a  sufficient  consideration.    Id. 

.  4.  Intjgrebt,  ab  pabt  of  Judgmkmt. — In  a  judgment  in  a  suit  on  a  note  bear- 
ing interest,  the  interest  is  to  be  computed  and  made  part  of  the  judg- 
ment, and  the  judgment  to  bear  the  agreed  interest.  Etnene  ▼.  Toou^ 
155. 

See  Pboicissobt  Kots,  11, 12. 

JOINT  ADVENTUEE. 
*  bee  AoTzoN,  3* 

JOINT  DEBTOB, 
Bee  JaDOMSNT,  10. 

JOINT  OBLIGOR. 
See  CoNTBAOZB,  4-6;  Bblbask,  1,  2;  Adiovibtbatqb,  2. 

JOINT  PROPERTY. 
Bee  AssiomfiKT,  6-7;  Tobt. 

'  JOINT  TENANT. 
See  HouxsiXAD,  3,  4. 

JUDGMENT. 

1^  New  Tbiai<»Loss  of  Jubisdiohom. — The  District  Courts  cannot  grant  ^ 
a  new  trial,  or  interfere  in  any  way  with  their  judgments  or  decrees  in 
any  material  part,  after  the  adjournment  of  the  term  in  which  they  are 
rendered.    Eobb  y.  Bobbf  21. 

[2.  Fbaudulekt  Judomxnt,  REiiiEF  FBOM. — In  cases  of  fraud,  in  obtaining 
the  judgment,  the  party  aggrieved  must  proceed  by  a  bill  to  impeach 
the  original  decree.    Id. 

1 3.  Judgment,  Clkbioal  Esbobs  Ck>BBECTED. — A  mere  derical  error  in  the 
judgment,  not  affecting  the  appellant,  can  be  corrected,  and  is  not  ground 
for  reversal.    Anderson  v.  Parker,  197. 

[4.  Confession  of  Judomemt,  whbm  Void. — A  confession  of  judgment  to  a 
bona  fide  creditor,  and  the  issuance  of  execution,  and  makint;  levy  under 
the  same  by  the  judgment  debtor,  without  the  knowledge  of  the  judg- 
,-inent  creditor,  done  with  a  knowledge  that  another  creditor  is  about  to  . 
attach,  and  for  the  purpose  of  defeating  his  attachment,  is  void  as  to  , 
the  attaching  creditor.    Ryan  v.  Daly,  238. 
5.  Idem. — Effect  of  Appeal. — The  perfecting  an  appeal  does  not  release  ; 
the  lien  acquired  by  docketing  the  judgment.    Low  t.  Adams,  277. 

i  6.  Judgment  Lien. — ^The  judgment  debtor  cannot  set  up  errors  in  docketing 
the  judgment  as  destroying  its  lien,  when  the  property  has  been  sold  on 
execution  under  the  judgment;  if  the  property  sold  is  his,  the  levy  op-  | 
erated  as  a  lien;  if  not,  he  has  no  right  to  complain.     Id. 

f  7.  Judgment  taken  Jointly.— "Where  judgment  is  taken  jointly  against  two 
defendants,  it  makes  no  difference,  so  far  as  they  are  concerned,  whether , 
the  sheriff  first  levied  on  joint  property  or  not.    Id. 

[8.  Confession  of  Judgment,  Yaliditt  of. — In  a  confession  of  judgment,  ' 
the  omission  to  fully  comply  with  the  statute  to  set  forth  explicitly  the 
facts  and  circumstances  upon  which  the  debt  was  incurred,  does  not 
'^[)sto  facto  make  the  judgment  void;  it  merely  throws  the  burden  of 
jproof  on  the  jud^^ment-oreditor,  if  his  judgment  is  contested  by  other 
Weditors,  of  proving  that  his  judgment  was  i^ir  and  not  fraudulent. 
Richards  v.  McMUUtn,  419. 

r  9.  Idem. — But  such  a  failure  to  make  all  the  disclosures  required  by  the 
statute,  is  prima  fade  evidence  of  fraud.    Id. 

^0.  Judgment,  SEvsaAZi — When  mat  be  Entebed. — In  an  action  a^inst  de-  ' 
fendants  jointly  indebted,  where  one  only  is  served,  a  several  judgment . 
paay  be  eotereg aia^ainst  him.    JBirschfieldTj_ Frank^^  607^ 
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11.  Appeal,  Law  op  the  GASB.—Wlien  a  case  has  been  once  taken  to  an  ap/ 
pell  ate  Court,  and  its  jndgment  obtained  on  the  points  of  law  involTeo, 
snch  judgment,  however  erroneous,  becomes  the  law  of  the  case,  andi 
cannot,  on  a  second  appeal,  be  altered  or  changed.    Clary  v.  Hoagland, 
685. 

12.  Idem. — And  this  mle  applies  not  only  to  questions  of  law  arising  in  the* 
case,  but  to  questions  of  jurisdiction.    Id, 

13.  Judicial  Decisions. — The  first  point  decided  by  any  Court  is  that  thei 
Court  has  jurisdiction,  although  it  may  not  be  in  terms,    id. 

14.  Idem — Conclusiyeness  op. — Otherwise,  by  the  interposition  of  a  new 
Judge,  the  law,  which  has  been  settled  by  a  majority  of  the  Court  for 
years,  might  be  changed,  and  a  new  rule  introduced;  cases  which  have 
been  brought  to  this  Court  on  cerliorariy  or  writs  of  error,  and  deter- 
mined, might  be  re-opened,  and  rights  that  haye  grown  up  under  them  be- 
disturbed.    Id, 

15.  Idem. — ^And  this  evil  might  extend  to  practice  and  pleadings  in  the* 
Courts  below,  and  the  whole  administration  of  justice  be  thrown  intoi 
doubt  and  confusion  by  every  change  on  the  bencn.    Id, 

See  Appeal,  3;  Cognovit,  2;  Cbiminal  Law,  45;  Impbzboivmekt,  1-A;  Ik-i 
jUMcnoN,  3-5;  Lnbolvxnot,  7;  Intebkbt,  4;  Plsasino,  11;  Tbust,  3-6.' 

JURISDICTIOK. 

1.  Justice  of  Peace  Jubikdigtion. — Justices  of  the  Peace  have  no  jurist' 
diction  in  actions  to  recover  damages  for  injury  to  a  mining  claim,  or  for 
its  detention.     Van  EUen  v.  JUson,  19. 

2.  Pleading,  Complaint  in  Action  for  Minino  Claim. — Where  the  com-- 
plaint  in  an  action  to  recover  possession  of  a  mining  claim  in  a  Justice's 
Court,  contains  an  allegation  of  injury  done  and  a  prayer  for  damages, 
the  latter  should  be  disregarded  or  stricken  out,  and  the  plaintiff  be  al- 
lowed to  try  his  right  to  the  claim.    Id, 

3.  Idem. — ^Where  no  question  of  jurisdiction  is  raised  by  the  pleadings,  it  is 
error  to  instruct  the  jury  "that  if  they  believe  a  certain  fact,  they  must 
find  for  the  defendant,  as  the  existence  of  that  fact  will  establish  a  want 
of  jurisdiction  over  the  case;"  because,  as  the  pleadings  stand,  such  a 
verdict  is  a  complete  bar  to  another  action,  to  which  the  plaintiff  is  en- 
titled in  another  Court,  if  the  verdict  against  him  was  rendered  in  pur-< 
suance  of  such  an  instruction.    Fairbanks  v.  Woodhofise,  433. 

4.  Justices  of  the  Peace  --Jubisdiction. — The  Legislature  cannot  confer 
any  jurisdiction  upon  justices  of  the  peace  over  cases  where  the  amount 
in  dispute  exceeds  in  value  the  sum  of  $200;  the  statute  giving  them 
jurisdiction  over  cases  of  disputed  mining  claims  has  been  already  con- 
strued by  this  Court  by  this  rule,  to  which  there  are  no  exceptions. 
8maU  V.  Owinn,  447. 

5.  Idem. — The  objection  to  the  jurisdiction,  on  the  ground  of  excess  of 
value  of  the  subject  of  controversy,  is  properly  taken  by  answer;  and 
when  so  taken,  should  be  first  determined  before  proceeding  to  hear  the 
merits  of  the  case.    Id, 

6.  Idem. — ^The  jurisdiction  of  justices  of  the  peace  in  forcible  entry  and  de- 
tainer cases,  arises  from  the  qua^  criminal  nature  of  those  cases,  which 
fall  under  the  head  of  special  cases,  as  that  term  is  used  in  the  Consti- 
tution.   Id, 

See  Contempt,  4;  Countt  Coubt,  1,  2;  Equxtt,  S;  Fobcible  Entbt^  7,  8;: 
Judgment,  11-16;  Inbolvbno7,  1,  2;  Statute,  3. 

JTJUOB  AND  JUBY. 

*  1»  Cballbngb,  SuPFiciEMT  Groundsfob. — Where  a  juror  in  atrial  formurder 
stated  on  his  voir  dire  that  he  had  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner,  and  that  such  opimon,  when  expressed, 
was  without  quaUfication:  Held,  that  he  was  properly  challenged  by  the 

Erisoner,  and  should  have  been  rejected.    People  v.  Williams,  206. 
DEM. — ^Examination  of  Jubob — It  is  no  argument  in  favor  of  the  rulingi 
of  the  Court  oiermliDg  tji^e  chiJ^ngg tAfti^  ^\^j?yQ^  *^' Jirtltifltftte  yhflfih"*?! 
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bis  opinion  was  for  or  against  the  priHoner.    The  Courts  would  not 
mit  a  jaror  to  be  qnestioned  on  that  point.    Id. 

See  Cbiminai.  Law,  14-17,  20,  23,  30,  3&-38;  New  Tbiazi»  5;  PBOcaBss,  1^ 

JUSTICE  OF  THE  PEACE. 
Bee  AppKAiiy  8;  Jubibdxotioh,  i-6^ 

LAND. 

1.  ^TATR  L\OT»— -School  Latow.— The  Act  of  May  3d,  1852,  providing  for* 

the  disposal  of  500,000  Jicres  of  land  granted  by  Congress  to  this  State, 
is  not  in  conflict  witti  the  Act  of  Congress  of  1841,  providing  for  their 
location  after  they  arc  surveyed.     Kinis  v.  PcUmer,  8. 

2.  Statute  of  Frauds — Salv  at  Auction. — A  sale  of  land  at  anetion,  where 
no  note  or  memorandum  is  made  by  the  auctioneer,  and  no  writing  ex- 
ists between  the  parties,  is  void  by  the  Statute  of  Frauds.  FeopU  ▼. 
WMte,  75. 

3.  Public  Lands,  Pbesumptiok  op  Right  by  Oooupatiok.— The  right  to  be 
protected  in  the  possession  of  the  public  lands  in  this  State,  is  founded 
alone  on  the  doctrine  of  presumption;  for  a  license  to  occupy,  from  the 
owner,  will  be  presumed.    Conger  v.  Weaver,  548. 

A,  Idem. — Minebal  Lands. — The  Government  of  the  United  States,  in  the 
face  of  the  notorious  occupation  of  the  public  lands  in  this  State  by  her 
citizens,  that  upon  those  lands  they  have  mined  for  gold,  constructed 
canals,  built  saw  mills,  oultivated  farms,  and  practiced  every  mode  of 
industry,  has  asserted  no  right  of  ownership  to  any  of  the  mineral  lands 
in  this  State.    Id. 

5.  Idem. — Bight  of  Entby  by  Minebs. — ^The  State  Government  has  not  only 
acquiesced  in  this  universal  appropriation  of  the  public  lands  for  all 
these  purposes,  but  has  studiously  encouraged  them,  in  some  iustanoes, 
and  recognized  them  in  all;  and  this  Court  has  held  that  the  State,  in 
her  legislation  on  the  subject,  has  estt\blished  the  policy  of  permitting 
all  who  wish,  to  work  the  mines,  with  or  without  conditions.    Id. 

6.  Idem. — Yet  this  permission  has  not  been  derived  from  express  legislation, 
but  by  general  legislation,,  looking  at  the  general  state  of  things,  from 
which  a  license  is  necessarily  presumed  to  all  who  choose  to  avcul  them- 
selves of  it.    Id. 

7.  Idem. — Wateb  Bights.— Among  the  other  pnrsuits  thus  encouraged,  and 
which  have  been  referred  to  in  legislative  acts,  and  been  made  the  sno- 
jects  of  revenue,  is  the  construction  of  ditches,  canals  and  flumes,  for 
the  purpose  of  conducting  water  for  mining  purposes.    Id. 

8.  Idem. — State  License. — This  right  then,  like  digging  gold,  is  a  franchise, 
and  the  attending  circumstances  nuse  the  presumption  of  a  general  grant 
from  the  sovereign,  of  this  privilege;  and  every  one  who  wishes  to  at- 
tain it  has  license  from  the  State  to  do  so,  provided  that  the  prior 
rights  of  others  are  not  infringed  upon.    Id. 

9.  Idem. — As,  from  the  nature  of  these  works,  time  is  necessary  to  complete 
them;  the  license  would  be  valueless,  if  the  right  did  not  commence 
until  their  completion;  and  it  must  be  presumed  that,  in  granting  the 
license,  the  State  did  not  intend  it  should  be  turned  into  so  vain  a 
thing,  but  designed  it  to  be  effectual,  for  the  object  in  view;  and  it  con- 
sequently follows  that  the  same  rule  must  be  applied  here  to  protect 
this  right  as  any  other.    Id. 

JO.  CoNTBACT,  TncK  AS  EssENOE  07. — Though  time  is  not  of  the  essence  of  a 
contract  for  the  sale  of  real  estate,  unless  made  so  by  the  express  agree- 
ment of  the  parties,  yet  in  every  case  it  will  devolve  upon  the  party 
seeking  relief  in  a  Court  of  Equity,  to  account  for  his  delay.  Brown  v. 
CoviOaud,  566. 

11.  Idem.— Pbebtjmption  vboh  Lapse  op  Time. — And,  where  a  party  seeks 
to  enforce  a  contract  to  convey  land  to  him,  if  there  are  circumstances 
fihowing  culpable  negligence  on  his  part,  or  if  the  length  of  time  which 
has  been  permitted  to  intervene,  together  with  other  circumstances; 
raise  a  presumption  of  an  abandonment  of  the  contract,  or  if  the  prop- 
erty has  greatly  enhanced  in  value,  and  he  has  apparently  laid  by  for 
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"  the  purpofle  of  taking  advantage  of  this  circumstance,  he  will  not  be  en- 

titled to  a  decision  in  his  favor.     Id, 

*  !12.  Bp£CZFIC  Pebfobmancs. — In  applications  of  this  kind,  the  party  is  not  en- 

titled to  relief  as  a  matter  of  course,  but  subjects  himself  to  the  equit- 
able consideration  of  the  Chancellor,  and  must  show  a  case  free  from 
doubt  or  suspicion.  Id, 
13.  Pebsumption  ABisrxa  pbom  CoxTBAcrr. — Where  the  plaintiffs  gave  their 
note  to  the  defendants,  payable  in  one  year  and  only  bearing  interest  at 
ten  per  cent,  per  anuum,  at  a  time  when  the  current  rate  of  interest  was 
i  ten  per  cent,  per  month,  in  consi'leration  of  wl^ich  he  received  a  covc- 

^  naut  from  the  payees  to  convey  them  certain  land,  on  the  payment  of 

'  the  note  at  maturity,  the  low  rate  of  interest  raises  the  presumption 

that  the  parties  intended  that  the  note  should  be  paid  at  maturity.    Id. 
I?  14.  Idem. — ^And  where  it  appeared  that  the  defendants  were  desirous  to  raise 

:•  money  to  make  certain  improvements,  for  which  reason  they    were 

»  anxious  to  dispose  of  some  of  their  land,  and  that  the  plaintiffs  never 

offered  to  pay  their  note  so  given,  until  three  years  after  its  maturity, 

*  during  which  time  the  property  of  one  of  the  defendants  had  been  sold 
E  under  execution,  and  the  other  defendants  had  been  obliged  to  raise 
::  money  at  a  high  rate  of  interest,  to  meet  their  obligations  respecting 

this  and  other  property,  and  had  paid  all  the  taxes  on  the  land;  while 

\i  the  plaintiffs  refused  to  have  the  property  assessed  to  them  or  to  pay 

taxes  thereon;  that  they  had  been  ever  since  the  making  of  the  contract 

f  in  receipt  for  the  rents  and  profits  of  the  land,  which  had  greatly  en- 

hanced in  value  since  the  maturity^  of  their  note;  and  further,  that  since 

^  the  maturity  of  their  note,  they,  with  others,  had  made  a  written  request 

to  the  defendants  to  be  allowed  to  purchase  the  land  occupied  by  them 

I-  and  the  others;  all  these  facts  go  to  show  conclusively  that  the  plaint- 

iffs never  intended  to  consummate  the  purchase  unless  they  found  it  to 

f  their  interest  to  do  so.     Id. 

;  15.  Idem. — This  conclusion  is  strengthened  when  the  complaint  sets  up  as  a 

;  reason  for  the  non-payment  of  the  note  that  the  defendants  hitherto  had 

been  unable  to  make  a  "  good  and  sufficient  deed,**  as  they  had  coven- 

(  anted  to  do,  for  the  reason  that  the  title  to  the  land  in  the  defendants 

^  had  only  recently  been  confirmed  by  the  U.  S.  Land  Commission.    Id. 

\  16.  CoNTBAOT — OoNSTBUcnoN  OF  COVENANT. — Morcovcr,  the  words  "  good 

and  sufficient  deed  *'  refer  only  to  the  form  of  conveyance  and  not  to  the 

(  interest  intended  to  be  conveyed,  therein  differing  from  words  of  coven- 

,  ant  and  warranty.    Id. 

J  17.  Defense  to  Action. — And  further,  though  it  might  be  a  defense  to  an 

action  brought  by  the  vendor  to  enforce  such  a  contract,  that  he  had  no 
title,  the  rule  cannot  be  invoked  in  an  action  brought  by  the  vendee,  who 
has  broken  his  contract,  against  a  vendor  who  only  agreed  to  convey  the 
interest  he  had  in  the  land.     Id. 
[18.  Mexican  Gbant,  Eifeot  of  Confibmation. — The  decision  of  the  U.  8. .' 
Board  of  Land  Commissioners  confirming  the  title  of  defendants  to  the 
land,  only  amounts  to  an  acknowledgment  on  the  part  of  the  Govern- 
ment that  it  has  no  claim  thereto,  and  in  no  way  affects  the  title  as  be-  > 
tween  the  parties.     Id. 
19.  Tendbb  of  Deed. — The  defendants  are  not  bound  to  tender  a  deed  and  de-  < 
maud  the  purchase-money,  in  order  to  avoid  the  contract.    In  this  State 
there  is  no  rule  on  the  subject,  but  in  England  it  is  the  duty  of  the  ven- 
dee to  tender  a  deed.    Id. 
.20.  Specifio  Pbbfobmanoi,  Right  of  Action  Lost. — ^Where  the  plaintiff  gave 
his  note,  payable  four  months  after  date,  in  consideration  of  which  the    . 
defendants  executed  a  contract  for  a  deed  of  land,  upon  payment  of  the    ! 
note:    Heldt  that  after  a  tender  of  the  deed,  and  demand  and  refusal 
to  pay  the  note  after  its  maturity,  the  plaintiff  had  forfeited  his  right  to 
insist  on  a  performance  of  the  contract.    Pearis  v.  CoviUaud,  617. 

21.  Tenants  in  Common  NorBoDNn  by  Acts  of  Co-tenant. — Tenants  in  com- 
mon of  land  are  not  bound  by  the  acts  of  a  co-tenant  in  accepting  a  bal- 
ance of  the  purchase-money  and  promising  a  deed,  after  the  right  thereto  i 
had  become  forfeited.    Id. 

22.  Limitation  of  Action. — It  seems  that  the  lapse  of  over  four  years  fromj 
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the  maturity  of  the  note,  before  action  commenced  for  a  specific  per- 
formance, bars  the  action  by  limitation,  and  goes  far  to  make  out  au 
abaudonment  of  the  purchase  by  the  plaintiff.    Id. 

See  AppEAZi,  5;  Gonbtitotional  Law,  1 ;  £quitt,  1-3;  Qrant,  IS',  Ixjxjsttsnas, 
3-^;  Lien,  1;  MTiiss,  1,  2;  Pobsessxoh;  Tbitbt,  7-9. 

LAND  COMMISSIONEBS.  i 
See  Laxd,  15-18. 

LANDLORD  AND  TENANT. 

1.  Ejkctmemt  fbom  Mexican  Gbant— luPBoyKMENTS  as  a  ISbt-off. — ^Where 
the  plaintiff  leased  a  tru(  t  of  land  claimed  by  him  under  a  Mexican 
grant,  to  defendant,  upon  condition  that  he  was  not  to  pay  any  rent  for 
two  years,  and  if  the  title  was  confirmed  within  that  time,  defendant  was 
to  give  up  his  improvements;  but  if  not  confirmed  in  two  years,  defend- 
ant was  to  remain  on  until  confirmation,  with  the  privilege  of  buying  in 
Ocise  of  sale,  and  if  not  confirmed,  defendant  was  to  hold  it  as  public 
laud;  and  the  defendant  at  the  end  of  two  years,  took  up  the  tract  as 
public  land:  ITe/d,  in  an  action  for  the  possession  and  damages,  that 
defendant's  improvements,  erected  before  or  after  he  thus  terminated 
his  tenancy,  were  only  a  substitute  for  the  first  two  years*  rent,  ai  d 
that  he  was  chargeable  for  rent  thereafter  accruing,  (iunn  y.  Pollock -^ 
240. 
2,  Idem. — Impbovemknts,  when  cannot  be  Skt-opp. — Any  improvements 
erected  by  defendant  after  the  termination  of  his  tenancy  were  at  his 
own  risk,  and  he  is  not  entitled  to  their  value  as  an  offset.    Id. 

LEASE. 

1.  CoNTEYANcx  OF  LEASEHOLD  EsTATE. — A  Conveyance  by  a  lessee  of  the  re- 
mainder of  his  unexpired  term,  though  it  employs  words  ordiuarilj 
used  in  a  demise,  and  contains  a  reservation  of  rent,  and  the  right  of 
re-entry  upon  covenants  broken,  is  not  an  underletting  or  sub-lease,  but 
18  considered  in  law  as  an  asHiffnment  of  his  whole  interest,  as  there  re- 
mains in  him  no  reversion  of  the  estate;  it  being  one  of  the  essentials 
of  a  lease  that  it  contain  a  reversion  in  favor  of  the  grantor.  Smiley  v. 
Van  Winkle,  605, 

2.  Idem. — The  re-conveyance  of  the  leasehold  estate,  by  mesne  conveyances 
of  such  a  description,  to  the  grantor,  passes  the  entire  estate  of  the  lessee, 
which  thereby  becomes  merged  in  the  fee  and  extinguished.     Id. 

8.  Idem. — Obiter :  That  executors  who  have  entered  into  and  possessed  a 
leasehold  estate,  of  which  their  testator  was  assignee,  are  liable  for  the 
rents  accruing  during  the  possession,  as  assignee  de  bonis  proprus.    Id, 

See  Lamdlobd  and  Tenant,  1,  2. 

LEVY, 
See  Execution,  1,  2;  Judgment,  6,  7;  Shebiet,  1,  2.. 

LICENSE. 
See  Mines,  3. 

LIEN. 

1.  Tendob's  Lien. — ^A  vendor  of  real  estate  has  a  lien  on  the  same  in  the 
hands  of  the  administrator  of  the  purchaser,  for  the  unpaid  purchase- 
money.    Cahoon  y.  Robinson,  225. 

See  Appeal,  3;  Judomibnt,  5,  6., 

LIMITATION. 
See  Statute  or  Limitations. 

iLIQUIDATED  DEMAND, 
g@e.WlTNE8B|  :k^ 
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LOTTERY. 

1.  Injunction  Lies  to  Ebsteain  Payment  or  Pbizes  m  Lottebt. — Wliere 
suits  have  been  commenced  before  a  magistrate  against  the  drawers  of 
prizes  in  a  lottery,  to  forfeit  the  prizes  drawn  to  the  State,  under  the 
statute,  a  bill  for  an  injunction  f^ainst  the  owner  of  the  lottery,  to  re- 
strain him  from  disposing  of  the  piizes  until  the  decision  of  those  suits, 
will  properly  lie  in  the  District  Court.    People  v.  Kent^  89. 

2.  FosFXiTUBE  OF  Pbizss  Dbawn  in  Lottebt. — The  prizes  are  forfeited  as 
soon  as  drawn,  and  before  they  are  delivered.    Id, 

MALICIOUS  PBOSECUTION. 

1.  Malicious  Pbosbcution,  Questions  of  Fact.— WTiere  the  second  of  a  set  of 
bills  of  exchange  was  presented  and  protested  owing  to  the  absence  of 
the  drawee,  and  the  first  of  exchange  arrived  nine  dAys  after,  and  was 
paid  together  with  costs  of  protest  of  the  second,  and  two  months  after, 
suit  was  commenced  on  the  protested  bill:  i/dd,  that  in  an  action  for 
malicious  prosecution  of  said  suit,  the  question  whether  the  plaintiffs 
in  the  suit  on  said  bill  knew  that  the  bill  was  in  fact  paid  at  the  time 
when  thuy  commenced  suit,  was  a  question  for  the  jury.  Weaver  v. 
Page,  681. 

2.  Prksumption  prom  Lapse  of  Time. — The  fact  that  the  bill  by  the  usual 
conveyance  reached  its  destination  within  a  month  from  its  date,  was 
sufficient  to  raise  a  presumption  that  defendants  had  received  notice  of 
payment  in  double  that  time.    Id. 

3.  Appeal — Vebdiot,  when  not  Distubbed. — And  where  the  suit  on  the  bill 
had  been  accompanied  by  an  attachment,  under  which  the  property  of 
the  drawer  had  been  held  for  four  months,  when  it  was  released  by  giv- 
ing bond:  Ileldj  that  in  an  action  by  the  drawer  for  the  malicious  pros- 
ecution of  said  suit,  where  the  jury  gave  $15,000  damages,  and  where  no 
misconduct  was  shown  on  the  part  of  the  jury,  and  it  was  not  charged 
that  the  verdict  was  given  under  the  influence  of  passion  or  prejudice, 
the  Court  could  not  disturb  the  verdict,  unless  it  clearly  appear  that  in- 
justice has  been  done.    Id, 

4.  Damages  in  Action  fob  Malicious  Pbosecution. — In  such  cases  there  is 
no  fixed  rule  as  to  the  amount  of  damages;  the  jury  are  not  confined  to 
the  actual  pecuniary  loss,  but  may  take  into  consideration  the  character 
and  position  of  the  parties,  and  all  the  droumstances  of  the  case.    Id, 

MANDAMUS. 

!1.  Mandamxts  to  Shebiff,  when  will  not  Lie. — A  mandamus  will  not  lie  to 
compel  a  sheriff  to  make  a  deed  of  land  to  a  purchaser  at  execution 
sale,  who  refuses  to  pay  the  purchase-money,  on  the  ground  that  he  is 
entitled  to  it  as  oldest  judgment  and  execution  creditor;  especially  when 
thero  Ir  an  unsettled  contest  as  to  the  priority  of  his  Uen.  WiUiams  v. 
Smith,  91. 

2.  Mandamus,  What  to  Dibect.— A  mandamiut  to  a  board  of  supervisors  to 
issue  a  warrant  for  a  specified  sum,  is  irregular;  it  should  direct  them 
to  audit  the  account,  and  issue  warrants  accordingly.  TuolurMve  Co,  v. 
Stanlislaus  Co^440. 

See  CoxTNTT,  4. 

MABBIED  WOMEN. 

Dl,  PABTIE&  — ^WiFE  WHEN  TO  BE  SuED  Alone.— In  an  actloH  against  a  married 
woman,  alleged  to  be  a  sole  trader  under  the  Act  of  April,  1852,  on  a 
contract  executed  by  her  as  such,  it  is  improper  to  join  her  husband 
with  her  as  defendant;  and  a  complaint  so  drawn  is  demurrable. 
McKune  v.  Ifcfi^artw,  497 . 

i2.  Sole  Tbadeb  Act,  Effect  of. — The  effect  of  the  statute  is  to  make  such 
married  woman  a  feme  sole  as  to  the  particular  business  in  which  she  is 
engaged.    Id, 

MASTER  AND  SERVANT. 
^.  Masteb,  wheh  Lxablb  fob  Injuby  to  Sebvant. — ^A  master  is  bound  to 
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U86  reasonable  care  and  diligence  to  preyent  accident  or  injury  to  his; 
Bervant,  in  the  conroe  of  his  employment;  and  if  be  faUs  to  do  so,  hpi 
will  be  held  responsible  for  the  dcunages.    BaUower  t.  Senky,  209. 

MECHANICS'  LIEN. 

1.  Mechanics' Lien— Statute  Cowsteued. — ^The  statute  concerning  me>^ 
chanics'  liens  was  designed  for  two  classes  of  laborers  and  contractors: 
First,  contractors,  or  material  men,  who  contract  directly  with  the 
owner  of  tho  building  himself;  and  second,  laborers,  snb-contractors, 
etc.,  who  have  no  privity  of  contract  with  the  owner.  Cahoon  v.  Xery, 
295. 

2.  The  first  class  have  an  actual  lien  from  the  commencement  of  the  work 
until  sixty  days  after  its  completion;  the  others  have  their  remedy  by 
giving  notice  to  the  owner,  and  their  lien  attaches  by  the  service  of 
such  notice.     Id. 

8.  It  follows,  that  a  garnishment  served  on  the  owner,  in  a  suit  against  the 
head  contractor  after  the  commencement  of  the  building,  and  before . 
notice  served,  must  prevail  over  the  lien  of  a  sub-contractor.    Id, 

4.  The  remedy  given  the  sub- contractor  is  simply  in  its  nature  an  attach- ' 
ment  wdthout  suit,  but  by  notice;  and  having  failed  to  give  notice,  he ' 
must  yield  to  the  claim  of  the  attaching  creditor.    Id. 

5.  Mobtoagob  ANn  Mobtqaoke,  Bights  of. — A  mortgagee  in  possession  has 
a  legal  title  Against  the  whole  world,  subject  to  the  rights  of  the  mort- 
gagor; therefore,  where  he  mortgaged  the  property,  and  subsequently 
erected  a  building  on  it — for  the  cost  of  which  a  mechanics'  lien  was 
filed— the  holder  of  the  lien  cannot  object  to  the  legality  of  the  mort«  . 
gages,  in  the  face  df  which  he  contracted.    Feryuson  v.  Miller^  402. 

6.  Idem. — Eights  umdeb  Mschanigs'  Lien. — It  is  not  the  province  of  the 
mechanics  in  such  a  case  to  determine  the  legality  of  the  recorded  title, 
but  having  contracted  with  notice  of  the  encumbrances,  they  are  post- 
poned till  the  encumbrances  are  first  paid.    Id, 

MEBGEB. 
Bee  Lease. 

MEXICAN  LAW. 

See  CoNTBAOT,  14;  "Ejxonasrr,  10,  11;  Gbaitt,  1-3;  Mjesionb;  Pbesumptxok,  i 

2;  Wmw,  1-7. 

MINES  AND  MINING  LAWS. 

1.  MmEBs*  Bights  on  Pxtblio  LAin»— Statute  Constbued.— The  statute 
making  the  possessory  rights  of  settlers  on  public  lands  for  agricultural 
or  grazing  purposes  yield  to  the  rights  of  miners,  has  legalized  what 
would  otherwise  be  a  trespass,  and  the  Act  cannot  be  extended  by  im- 
plication to  a  class  of  cases  not  specially  provided  for.  liurdgt  v.  Vn- 
dervaood,  45. 

2.  Idkm.— Bestbiction  to  Bight  op  Entbt. — A  miner  has  no  right  to  dig 
or  work  within  the  enclosure  surrounding  a  dwelling  house,  corral,  and 
other  improvements  of  another.    Id. 

8.  Mimes  and  Miming — Bights  or  MiNSBa — The  fact  that  the  parties  in 
possession  of  a  gold  mine  are  foreigners,  and  have  obtained  no  license, 
affords  no  apolo^  for  trespassers.  The  State  alone  can  enforce  the  lav 
prohibiting  foreigners  from  working  in  the  mines  without  a  licenae. 
MUoheU  V.  Hagood,  148. 

4.  FoBFEiTUBE  uMDEB  MiNiNG  Laws  A  QuESTioM  OF  Law.— Mining  lawB, 
when  introduced  in  evidence,  are  to  be  construed  by  the  Court,  and  the 
question  whether  by  virtue  of  such  laws  a  forfeiture  had  accrued,  is  a 
question  of  law,  and  cannot,  therefore,  be  properly  submitted  to  a  jury. 
^'air&anA:9  V.  Woodkouset  433. 

See  Abahdonment,  1-3;  Jubisdiotxon,  1,  2;  Land,  3-9. 

MISSIONS. 
1,  PouxiGAL  Lamd— MisnoM  Establishments.— The  missions  established  iipi 
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If  mrmmi^b^^t^m 


California  prior  to  its  acquisition  by  the  United  States,  were  politioal' 

establishments,  and  in  no  manner  connected  with  the  church.    i^obUi  ▼•  4 

Redman,  325, 
2.  Idem. — The  fact  that  monks  or  priests  were  at  the  head  of  those  institn- 

tions,  proves  nothing  in  favor  of  the  claim  of  the  Church  to  aniversal  | 

ownership.    Id, 
iS.  Mission  Liands,  Title  to. — The  lands  settled  by  the  missions  were  not 

conveyed  to  anv  one,  but  remained  the  property  of  the  Government;  and 

even  the  church  buildings  thereon  did  not  become  the  property  of  the  . 

church  corporate,  until  the  decree  of  secularization  of  1833.    Id, 
A,  Idem. — The  Catholic  Church  can  only  claim  any  of  the  mission  property  j 

under  the  decree  of  secularization,  and  subject  to  its  limitations,  ..Xd, 

MORTGAaE^' 

II.  FoBEaLOsuBE'cN' SuBSTiTOTSD  Note. — ^Where  a  new  note,  on  the  samei 
terms,  between  the  same  parties,  for  the  same  sum,  and  of  the  same 
date,  is  given  as  a  substitute  for  a  previous  note  secured  by  mortgage, 
the  owner  is  entitled  to  a  foreclosure  on  the  new  note.    Spring  y.  HiU, , 
17. 

2.  MoBTOAQB,  EFFXCfT  OF  DisoHABaB  or. — The  entering  of  a  discharge  of  a 
mortgage,  by  the  mortgagee,  does  not,  of  itself,  discharge  the  debt,  but , 
only  the  security.    Sharwood  v.  Dunbar,  53. 

J3,  FoBBOLosuBB,  doMPETEBT  EviDEKOE. — In  a  suit  to  forcclosc  a  mortgage,  ' 
it  is  competent  for  the  defendants  to  introduce  in  evidence  a  subsequent 
written  agreement  of  the  parties,  by  which  an  assignment  of  the  rents  of 
the  mortgaged  premises,  until  full  payment  of  the  mortgage  debt,  is 
made  by  the  mortgagor  and  accepted  oy  the  mortgagee.    Angier  v.  Mast- . 
eraon,  61. 

4,  FoBBCLOsuBB,  WHO  Ebtitled  TO  BxisTS  AKD  PfioriTS. — In  a  foreclosure 
suit  the  plaintiff  has  no  right  to  have  a  receiver  of  rents  and  profits  of 
the  mortgaged  property  appointed  pending  the  litigation.  Guy  v.  Ide,  99.  . 

6.  FoBEcix>suBB,  Dksobiftion  of  Land  in  Coicplaint. — In  an  action  of  fore- 
closure, where  the  complaint  has  a  copy  of  the  mortgage  annexed,  to 
which  it  refers:  Held,  that  a  correct  description  of  the  land  in  the  mort-  < 

fage  is  sufficient  for  the  purposes  of  the  suit.    Emeric  v.  Tarns,  155. 
DEM, — Descbiption  OF  Land  IN  CoMPLAiNT. — Forcclosure  suits  are  not  ] 

governed  by  the  fifty-eighth  section  of  the  Practice  Act.    Id, 
i7.  Bedemption  fbou  Fobeolosubb  Salb.— It  is  error  to  decree  that  the  i 

Sheriff  should  execute  a  deed  to  the  purchaser  on  the  foreclosure  sale,  i 

the  laud  sold  being  subject  to  redemption  in  six  months.     Harlan  v.  j 

Sviilh,  173. 
•8.  Idem. — Amendment  of  Ebboneous  Decbee  . —  But  snrjx  an  error  may  be  ' 

amended  without  depriving  the  plaintiff  in  foreclosure  of  the  benefit  of 

the  decree  to  which  he  is  entitled.    Id, 
9,  MoBTOAOEs  SEccTBiNa  TWO  NoTEs,  Effect  OF  Tbansfeb. — A  mortgage 

being  merely  the  incident  to  the  note  secured  by  it,  it  follows  that  where 

two  notes  are  secured  by  a  single  mortgage,  the  endorsement  and  delivery 

of  one  of  the  notes  carries  with  it  a  pro  rata  portion  of  the  security. 

PMan  v.  Olney,  478. 

10.  Idem. — A  purchaser  of  the  second  note,  taking  therewith  an  assignment 
of  the  mortgage,  takes  with  notice  of  the  equity  of  the  holder  of  the  first 
note,  as  he  was  informed  of  its  existence  by  the  mortgage  itself.    Id. 

11.  Idem. — 'When  the  holder  of  the  second  note,  and  assignee  of  the  mortgage 
entered  a  discharge  of  the  mortgage  and  took  a  new  security,  the  dis- 
charge was  valid,  as  to  him,  and  divested  his  lien  under  the  mortgage, 
though  void  as  to  the  holder  of  the  first  note.    Id, 

12#-  MoBTOAOE,  Sale  of  Equity  of  Bedemption. — ^The  sale  of  the  equity  of  re- 
demption of  mortgaged  premises,  and  assignment  of  the  rents  thereof 
until  foreclosure  and  sale  to  a  creditor,  cannot  operate  as  a  fraud  upon 
the  mortgagee,  whose  rights  are  secured,  and  may  be  enforced  by  fore- . 
closure.    Dewey  v.  Latson,  609. 

lis,  FoBEGLosuBE — PtTBCHASEB  AT  Salb. — The  oollcction  of  thd  rents  and' 
profits  by  the  creditor  purchasing,  can  be  no  more^^jraud  upon  thau 
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mortgngee  than  would  be  their  application  by  the  mortgagor  to  the  paT- 
ment  of  his  debts.  Jd 
;14.  MoBTOAOOB,  KioHTs  OF. — The  mortgagor  having  the  right  to  sell  the 
reuts  nntl  profitn,  or  to  apply  them  to  the  payment  of  his  debts,  excf'pt 
as  agaiuHt  a  creditr^r  who  is  hindered,  defrauded  or  delayed  thereby,  the 
mortgagee  cannot  complain,  as  he  is  not  such  a  creditor.    Id. 

Bee  CoNBiDEBATioNy  1,  2;  Deceased  Pebsonb,  1,  2,  4,  5;  Megoaxics*  Lzkn, 

6,  6;  Vbbbeu,  2,  3. 

MUNICIPAL  C0EP0BATI0N8. 

1.  MiTTTiotPAL  Pines,  where  Paid. — ^Fines  properly  imposed  in  the  Court 
of  a  Mayor  or  Recorder  of  a  city,  or  before  any  mnnicipal  officer  of  a  cor- 
poi-ation,  mnst  be  paid  into  the  treasury  of  the  city  or  other  corporation. 
Feople  V.  Sacramento,  422. 

2.  Idem. — There  is  no  statute  which  alters  the  rule  as  to  the  City  of  Sacnu 
mento.     Jd, 

3.  McNiciPAii  CoBPOBATioNs — Bepaibs  OF  Stbeets. — The  obligation  of  a 
municipal  corporation  to  keep  the  streets  in  repair,  is  necessarily  sna- 
peuded  while  they  are  actually  undergoing  such  alterations  as,  for  the 
time,  made  them  dangerous.    Jamaa  v  San  Frandsco,  528. 

4.  Idem. — Not  IIesponsible  fob  Acts  of  Contbactob. — When  the  law  com- 
pels the  corporation  to  give  out  a  contract  for  grading  a  street  to  tbe 
lowest  bidder,  it  takes  away  from  the  corporation  the  responsibility 
arising  from  the  acts  of  the  person  taking  the  contract.    Id. 

6.  Idem. — It  follows  that  where  a  party  was  injured  by  falling  at  night  into 
an  excavation  made  in  grading  the  street  of  a  city  under  such  a  contract, 
owing  to  the  failure  to  put  lights  or  guards  about  the  place,  the  oou- 
iractor»,and  not  the  city,  is  liable.    Id. 

8ee  San  Fbancibco. 

MUKDEE. 
8ee  CsDONAL  Law,  1,  2,  5,  12,  32-35,  46-49. 

NATIONAL  VESSELS- 
See  Ybsbels,  1-4. 

NAVIGABLE  STREAMS. 

!•  NATiaABLK  RrnCBpWHAT  IS. — A  riTer  beyond  the  ebb  and  flow  of  the  tide 
may  be  navigable,  when  it  has  sufficient  depth  and  width  to  float  a  ves- 
sel used  in  the  transportation  of  freight  or  passengers;  and  this  has  been 
extended  to  its  capacity  to  float  rafts  of  lumber.  Am.  Riv,  Wat,  Co.  v. 
Amsden,  443. 

2.  Idem. — To  go  beyond  this  and  declare  a  stream  navigable  which  can 
float  a  log,  would  De  to  turn  a  rule  intended  for  the  benefit  of  the  public, 
into  an  instrument  of  serious  detriment  to  individuals,  if  not  of  actual 

ftrivate  oppression.     Id. 
OEM. — The  only  other  instance  in  which  a  stream  is  navigable,  is  when 
it  is  so  declared  bv  statute,  and  when  so  declared  navigable  to  a  certain 
point,  by  implication  it  is  declared  non-navigable  above  that  point.    Id. 

NEW  TRIAL. 

1.  New  Tbial,  Coubt  mat  Impose  Tkbmr. — The  District  Court  has  the 
power  to  impose  terms  to  the  granting  of  new  trials  in  proper  c^ses. 
Batlelle  v.  Connor,  140. 

2.  Idem. — Effeot  of  Compliance  with  Obdeb. — Where  a  party  complies 
with  the  terms  imposed,  and  avails  himself  of  the  advantage  of  the  order, 
he  cannot  afterwards  question  its  correctness.    Id, 

8.  New  Tbial — Sitbpbise,  What  Ivsxtfficient. — Surprise  at  the  testimony 
of  a  witness  called  by  the  adverse  party,  is  no  ground  for  a  new  trial,  it 
not  appearing  that  the  party  against  whom  the  testimony  was  given  had 
been  nusled  by  previous  statements  of  the  witness  as  to  what  he  would 
.testify.    Id. 
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^  4t,  Idem. — Iksufpiciisnt  Gboutto. — In  cases  of  conflicting  tefltimony,  newly 

discovered  evidence,  merely  camulatire,  is  no  ground  for  a  new  trial. 

'  Id. 

'  5.  JuBOB,  WHJLT  NOT  CoNBTBCSD  AS  MiscoNDUOT  07. — ^The  remark  of  a  jnror 

f     •  during  a  recess  of  the  trial,  that  there  was  no  use  in  taking  up  time 

in  trying  to  humbug  the  jury,  and  that  the  lawyer  who  made  the  shortest 

;  speech  would  win  the  case,  was  not  such  misconduct  as  will  vitiate  the 

Terdict    Id. 

Bee  Afpkaii,  12;  Jtjdomest,  1,  2. 

NONSUIT. 
See  AppKAii,  14;  FBAonoB,  1. 

NOTAKT  PUBLIC. 

1.  Office— Beuoval  or  Appoottbd  Offices. — The  Govemor  of  this  State 
ctiniiot  remove  from  office  a  notary  duly  appointed,  before  his  full  term 
of  office  has  expired.    People  v.  Jeweti,  291. 

2.  Idem. — Poweb  of  Bemovaij. — The  provision  of  the  Constitution  giving  to 
the  appointing  power  the  ri^ht  of  removal  at  pleasure  of  IncumbentH, 
the  duration  of  whose  term  is  not  provided  for  by  the  Constitution  or 
declared  by  law,  must  be  construed  to  deny  the  right  of  removal  in  those 
cases  where  the  tenure  is  defined.    Id, 

,3.  Official  Boni>— Scfficisnct  of. — An  official  bond  made  to  "The  Peo- 
ple of  the  State  of  California,"  is  sufficient,  though  the  statute  required 
It  to  be  made  to  "  The  State  of  California."  All  that  is  requisite  is  that 
there  should  be  a  certain  obligee,  and  either  of  the  above  names  is  de- 
scriptive of  the  same  sovereignty,  and  may  bo  indifferently  used,  as  they 
are  in  various  statutes.     Tevia  v.  Randall,  632. 

4.  Idkm. — CoNsTBUonoN. — A  condition  in  a  notary's  bond  that  he  shall  well 
and  truly  discharge  the  duties  of  his  office  according  to  law,  is  the  only 

E roper  condition  to  be  inserted  in  his  bond.     Id. 
DEM. — Duty  of  Notabt. — It  is  the  duty  of  a  notary  public  to  give  notice 
of  protest  to  the  endorsers  of  a  promissory  note  protested  by  him.  He  is 
allowed  by  law  a  fee  for  so  doing,  and  the  recital  of  *' notice  given"  in 
the  protest,  is  made  evidence  of  the  fact.    Id. 

See  Ofvici  and  Ofuceb,  3,  4;  Pbomissobt  Notk,  13. 

NOTICE. 
See  Dbsd,  3,  4;  Ibboltbnot,  13, 14;  Bboobo,  1-3. 

NUISANCE. 

1.  Nuisance — Damages  omiT  an  Incident. — In  an  action  to  abate  a  nui- 
sance, damages  are  only  an  incident  to  the  action,  and  the  failure  to  re- 
cover them  does  affect  the  question  of  costs.    Hudson  y.  Doyle,  101. 

OFFICE  AND  OFFICER. 

1.  Besionation. — A  resignation  is  effectual  without  its  acceptance  by  the 

appointing  power.    People  v.  Porter,  26. 
.  2.   Office,  Tebm  of  on  Oboanization  of  County.— Where  the  Act  organ- 
izing a  county  provides  for  the  term  of  office  of  the  officers  first  elected, 
but  makes  no  provision  as  to  their  successors,  the  duration  of  the  term 
of  the  latter  is  governed  by  the  general  law.    People  v.  Colton,  84. 

3.  Idem. — Where  the  law  requires  a  point  and  several  bond,  and  the  offleer 
filed  a  bond  which  was  in  form  joint  and  not  joint  and  several :  Ueld, 
that  he  and  his  sureties  cannot  complain  that  their  obligation  is  less 
burdensomo  than  the  law  required.     Tevis  v.  Randall,  632. 

4.  Idem.  —Validity  of. — The  absence  of  the  statutory  requirements  does 
not  invalidate  the  bond.    Id. 

See  Attachment,  5-7;  Elections,  1-6;  Insane  Asylum,  1-5;  Notaby  Public, 
1,  2.  Pilots,  1,  2;  Pbesxtmption,  1,  2;  Shebift,  12,  IS. 
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ORDINANCE. 
See  San  F&amcisoo,  3* 

PARTIES. 

1.  FLBABiNa— Objection,  wben  Deuced  WAivai>.— Objection  to  the  mis^f 
joinder  of  parties  and  of  cause  of  action,  should  be  taken  by  demarren 
or  answer,  and  this  not  having  been  done,  they  are  deemed  waived^ 
Jacks  V.  Cooke,  164. 

2.  Pleading,  Objeotion  to  Misjoindeb  op  Pasties. — The  objection,  that  a. 
wife  U  improperly  joined  with  the  husband  as  party  plaintiff,  should  be 
taken  advantage  of  by    emuzrer,  and  comes  too  late  on  appeal.     Tisaolt 
V.  Throckmorton^  471. 

See  Adiomxsiiiatob^  2;  Homestead,  2;  Mabhtkd  Woven,  1,  2;  PAUXNEBSHzPyj 

10-13;  PBOoxai,  1. 

PARTNERSHIP. 

1.  pABTincBSHip  BoHKD  BT  NoTB  IN  Naicb  ov  Fibh. — A  ptomissoTy  note^ 
made  in  the  firm  name  of  a  partnership,  but  for  the  private  uses  of  the 
partner  making  it,  is  binding  on  the  firm,  in  the  hands  of  an  innocent 
holder,  though  not  in  the  hands  of  one  having  knowledge  of  the  fraad. 
The  finding  of  the  District  Gourfc  on  the  question  of  knowledge  of  the* 
fraud,  and  as  to  the  question  of  payment,  will  not  be  disturbed  when 
the  cause  comes  up  a  second  time  for  consideration.  Bich  v.  Davis,  141. 

2.  MiNiNO  Company,  Riaars  of  Mescbebs  as  Pabtnebs. — Where  a  mining 
company,  not  incorporate,  forms  a  trading  partnership  with  an  indi«. 
vidaal  under  a  firm  name,  each  member  of  the  mining  company  is  a  i 
member  of  the  firm.    Rich  v.  Davis  <£*  Co.  163. 

3.  Idem. — When  Acts  ov  Membeb  bind  the  Fzbm. — ^Where  one  of  thei 
mining  company  acted  as  salesman  of  the  firm,  it  cannot  be  pretended  • 
that  he  was  a  dormant  partner,  whose  acts  would  not  bind  the  firm.  Id.  J 

4.  Pleading — Insufficient  Defensb  on  Pabtnebship  Note. — It  is  no  dt»-  t 
fense  to  a  note,  given  by  one  partner  to  the  other,  for  his  interest  in  land  : 
held  jointly  by  both,  that  the  payee  of  the  note  hiid  deceived  his  part- 
ner, the  maker,  in  the  division  of  partnership  stock,  and  was  indebted ! 
therefor  in  an  amount  equal  to,  or  greater  than,  the  sum  due  on  the  j 
note.    Case  v.  Maxey,  27G. 

5.  Idem. — As  such  a  division  has  nothing  to  do  with  the  consideration  of  1 
the  note,  it  cannot  be  set  up  as  a  counter  claim  or  defense  to  the  action^ 
on  the  note.    Id, 

6.  Idem.— If  the  defendant  has  been  deceived  in  the  division  of  the  stock,  J 
he  should  file  his  bill  for  a  discovery  and  account.    Id, 

7.  Idem. — Defense  Stbioeen  out. — When  such  a  defense  was  set  up  in  thai 
answer  in  an  action  on  the  note:  /ie/d,  that  all  of  the  answer,  except] 
that  portion  admitting  the  execution  of  the  note  and  denying  the  in-j 
debtedness,  was  properly  stricken  out.    Id, 

I  ST. ..Evidence,  Pbeliminabt,  of  Wkitten  Instruments.  —In  an  action  of] 
assximpsxt  against  a  firm,  where  the  answer  of  one  of  the  defendants  de-»4 
nies  that  he  was  a  member  of  the  firm,  it  is  error  to  admit  in  evidence>^ 
as  against  that  defendant,  a  letter  admitting  the  indebtedness,  signed  in, 
the  firm  name,  without  proof  tha»  defendant  wrote  the  letter*  or  author-^ 
ized  it  to  be  written.  Hudson  v.  Simon,  453. 
9.  Pabtnkbship,  a  Question  of  Fact. — Partnership  must  be  proved,  like^ 
any  other  fact,  and  cannot  be  established  by  mere  surmise  or  inuendo  J 
Id. 

10,  Joint  Action,  Recoveey  on. — When  one  partner  sues  for  an  injury  to^ 
the  partnership  property,  and  makes  his  co-partner  a  defendant  for  want* 
of  his  consent  to  join  as  plaintiff,  the  recovery  must  be  entire  for  the^ 
whole  injury.     I^ghiingale  v.  Scannell,  506. 

It.  Sputtinq  Demands. — The  law  will  not  tolerate  a  division  of  a  joinfe| 
right  of  action  into  several  actions.    Id, 

12.  Idem. — Compbtenct  of  Witness. — In  such  a  case  the  partner  recovering^ 
is  liable  to  account  to  his  co-partner  def end^Rt^  atZ^  t^g.  latter  tt^i^SJsi^ 
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mediately  interested  in  the  event  of  the  suit,  is  not,  therefore,  a  com* 
petent  witness  for  the  plaintiff.    Id. 
13.  NoN-JuixDEB  OF  Pabtibs. — QucBTt. — Whether  such  non-joinder  of  parties 
plaintiff  is  permissible.    Id. 

Bee  PowEB  of  Attobnxt,  1,  2^ 

PAYMENT. 

1.  Payment,  what  Constitutes.— Where  the  defendant,  being  indebted  to 
the  plaintiff,  a  banking  firm,  made  a  payment  on  account  in  the  bank,  to 
onti  of  the  plaintiff's  clerks,  and  on  a  subsequent  day  agreed  to  lend  to 
the  clerk  the  amount  thus  paid,  who  took  the  money  and  used  it,  and 
the  amount  thus  paid  was  never  credited  to  the  defendant  on  the  books 
of  the  plaintiff:  Heldy  that  the  amount  paid  by  defendant,  in  the  usual 
way  of  business,  was  a  legal  payment,  and  that  defendant  lost  all  con- 
trol over  it.    Rhodes  t.  Hinckley,  283. 

2.  Idem.— If  defendant  is  ultimately  Uable  for  the  amount  thus  advanced  to 
the  clerk,  it  must  be  in  an  action  for  thus  adTancing  it»  and  not  in  an  ac- 

,    tion  on  the  original  indebtedness.    Id. 

PEBJUEY. 

1.  PsBJintT,  iNDZGTineNT  voB. — ^An  indictment  forpeiiury,  charging  that  the 
accused,  in  a  certain  proceeding,  describing  it,  **  did  willfully,  corruptly 
and  falsely  swear,"  etc.,  but  not  alleging  that  the  perjury  was  com- 
mitted "feloniously,"  is  sufficient.    People  v.  Parsons,  487. 

2.  Idem.— The  definition  of  the  crime  being  given  by  the  statute,  an  indict- 
ment charging  the  offense  in  the  words  of  the  statute,  and  fully  com- 
plying with  Section  246  of  the  Grim.  Prac.  Act,  gives  the  defendant  all 
the  information  necessary  to  enable  him  to  answer  the  charge.     Id. 

PILOT  COMMISSIONEES. 

1.  Pilot  Commibszonbbs,  Jusisdiotion  op.— The  Board  of  Pilot  Commis- 
sioners is  a  quasi  judicial  body,  entrusted  with  duties,  the  performance 
of  which  requires  the  exercise  of  judgment  and  discretion;  and  its  mem- 
bers are  not  civilly  answerable  for  their  acts  as  such.  Downer  v.  Lent, 
94. 

2.  Otfigzal  Dibgbetion  Pboteoted  bt  Law. — ^Wherever  the  law  is  obliged 
to  trust  to  the  sound  judgment  and  discretion  of  an  officer,  public 
policy  demands  that  he  should  be  protected  from  any  consequences  of 
an  erroneous  judgment.    Id. 

PLEADING. 

1.  Plbadino,  Dsmamd  wbzk  Essxntiaii. — A  count  in  a  complaint  for  money 
had  and  received,  which  does  not  all^e  demand,  is  demurrable.  Reina 
v.  Cross,  29. 

2.  Pleading — Objechonb,  when  to  bx  Taxxn. — The  objection  to  the 
want  of  verification  of  a  complaint,  where  verification  is  required  by 
statute,  must  he  taken  either  before  answer  or  with  the  answer.  Chxen* 
field  V.  Steamer  Ounnell,  67. 

3.  Idem. — Bkmitbbeb,  when  it  Lies.  —  Where  a  complaint,  though  de- 
fective, states  facts  sufficient  to  constitute  a  cause  of  action,  the  objec- 
tions to  it  should  be  taken  by  demurrer.    Id, 

4.  Pleading,  sufficient  Avebmknts  in  Answeb.— The  allegation  of  the  death 
of  plaintiff's  ancestor,  iu  a  verified  complaint,  is  not  sufficiently  contro- 
verted by  the  averment  in  the  answer,  "  that  defendant  has  not  suffi- 
cient knowledge  to  form  a  belief,  and  therefore  neither  admits  nor  de- 
nies."   Anderson -v .  Parker,  ld7 . 

6.  CoBPORATioN,  Allegations  of  Capaotft  to  Sitk. — ^The  allegation  that 
plaintiff  is  a  corporation  under  the  laws  of  the  State,  is  sufficient  to 
establish  the  legal  capacity  to  sue.     Cdl.  8t,  Nav.  Co.  v.  WrigM,  258. 

6.  Pleading— QuotTNDs  of  Demttbbxb. — A  demurrer  on  the  grounds  "  that 
the  Court  has  no  jurisdiction,  either  of  the  persons  of  the  defendants,  or 
of  the  subject  of  the  action,"  and  "that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,"  is  sufficiently  explicit, 
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under  the  rale  of  constmotion  adopted  by  the  Ck>art8  of  this  Stale^ 
EUi>t8en  y.  HaUeck,  386. 

7.  Pleadinq,  Qknebax*  Deniaia  Cokbtbued. — An  answer  which  denies  gen- 
erally, all  the  allegations  of  the  complaint,  is  eqoiTalent  to  the  general 
issue  at  common  law,  and  ought  not  to  be  struck  out  as  sham  or  friTo-- 
lous.    Brooks  v.  Chilton,  640. 

8.  Idkm. — Psoov  AdmisbcbziK  UNDEB.—Under  it,  payment  or  failure  of  con-' 
sideration  may  be  proved,  and  it  admits  nothing  but  the  execution  of  the 
instrument  declared  on.    id. 

9.  Idem.— Effect  of  VEBiFiCATioif. — By  yeriflcation  of  the  complaint  the 
plaintiff  can  prevent  the  defendant  from  interposing  a  general  denial 
in  suits  on  promissory  notes  or  bills  of  exchange,  by  requiring  a  sworn; 
answer.  Id. 

10.  Attachment  Boia>  Essentials  of  Gompuont  zn  Action. — ^In  an  action - 
on  a  bond  given  to  release  property  from  attachment,  the  complaint 
should  state  that  the  property  was  released  upon  the  execution  and  d<^ 
livery  of  the  bond.  To  charge  the  obligors,  it  is  necessary  to  state  the 
consideration  of  the  undertaking,  and  a  mere  reference  to  the  condition 
of  the  bond  itself,  wherein  such  release  is  stated  as  a  consideration,  is. 
iuHufficient.    Polmer  y.  Mtlcbx^  651. 

11.  Pleading  Jinx^MENT  of  Infebiob  Court. — ^In  pleading  the  judgment  of  a' 
Probate  Court,  it  being  a  Court  of  limited  and  inferior  juri»iictiony  it 
is  necessary  to  set  forth  the  facts  which  giye  jurisdiction.  Smith  v.. 
Andrews,  652. 

See  CoNTBACT,  2;  Deceased  Pebsonb,  3;  Ejectment,  1,  2;  Gamino,  1-3 ;i 
Jubisdicxion,  3;  Mahbied  Women,  1.  2;  Mobtqaob,  5,  6;  Pabxiks,  1;^ 
Pbacticb,  2;  Shkbiff,  14-16;  Tbgtst,  13;  Wateb  Biohtb,  4. 

PLEDGE. 

1.  Plbdoe — Liabilitt  of  Pledgee  fob  Kegliobncb. — A  pledge  is  a  bafl-^ 
ment  which  is  reciprocally  beneficial  to  both  parties,  and  therefore  the  law 
requires  of  the  pledgee  the  exercise  of  ordinary  diligence  in  the  custody 
and  care  of  the  goods  pledged,  and  he  is  responsible  for  ordinary  ne|:;li-; 

?ence.  St  Losky  v.  Dauic&n,  643. 
DEM. — Responsibilitt  OF  Baileb. — When  the  bailors  agreed  that  the 
goods  should  be  stored  in  a  certain  warehouse  at  their  risk  and  expense: 
i/e/d,  that  their  remoyal  by  an  agent  of  the  bailees,  though  without  their 
knowledge,  charged  them  for  the  safe  keeping  of  the  goods  after  their 
remoyal,  and  that  they  were  responsible  for  any  damage  to  said  goods 
caused  by  their  remoyal  to  an  insecure  or  improper  place  of  storage.  Id^i 

See  CoBPOBATioN,  10-12;  Faotobs,  1,  2. 

POSSESSION  AND  POSSESSORY  RIGHTS. 

'  1.  PossBssoBT  Act — Compliance  with,  Reqttisite. — To  enable  a  party  to* 
recover  lands  under  the  possessory  Act  of  this  State  he  must  have  com^j 
plied  with  the  provisions  of  the  Act.    SxaeeUand  y.  JFVoe,  144. 

2.  Public  Lands,  Sale  of  iMPBoyBMENTS. — A  party  who  has  erected  im-| 
provements  on  land,  and  has  sold  them  to  another,  cannot  afterward,  { 
by  making  a  survey  and  filing  affidavit  with  the  county  recorder,  acquirei 
any  right  to  the  possession  of  land  in  the  possesfdon  of  another.    Id. 

.8.  Idem. — Right  of  Pbe-emption. — And,  if  he  conveys  subsequently  to< 
the  same  person  who  purchased  the  improvements,  the  latter  acquires 
no  rights  to  any  portion  of  the  land  attempted  to  be  preempted,  except 
that  covered  by  his  actual  enclosure.    Id, 

1 4.  EjECTMEtrr,  Ebboneous  Instbuctions.—Iu  an  action  for  the  recovery  of  aj 

Sortion  of  a  tract  of  land,  both  parties  relying  on  possession,  and  the 
efendant  proving  a  prior  possession  by  actual  enclosure  of  the  entire 
tract,  it  was  error  to  instruct  the  jury  that  the  defendant's  possession 
was  not  vidid,  unless  in  conformity  with  the  preemption  laws  of  the 
United  States,  or  the  possessory  law  of  this  State.  Bradshaio  y.  7Vea<,i 
172.  •  ' 

66«  Ejiotmxnt,  1, 11-13,  16, 17;  Fobcible  EinnftT,  1;  Taxes,  4,  5;  Watxb 

Rights. 


[ 
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POWEB  OF  ATTORNEY. 


i  1,  PowTB  OF  AiTOBNET,  CoNSTBUcnoM  OF. — A  power  of  attorney  anthoriziDg 

^  the  attorney  "  to  settle  and  adjust  all  partnership  debts,  aoconnts,  ard 

demands,  and  all  other  accouBts  and  demands  novr  subsisting,  or  which 

may  hereafter  subsist  between  me  and  any  person  or  persons  what- 

r  ever,"  and  to  execute  releases  for  such  purposes,  does  not  confer  a 

I  power  to  release  a  covenant  of  guaranty  made  to  the  principal  and  others 

jointly,  for  the  payment  of  rent  and  purchase-money  of  property  sold 
;  by  them  as  tenants  in  common.     Johnston  t.  Wrighif  373. 

2.   Idem.—  In  such  a  case  the  debt  guaranteed  is  not  a  partnership  debt,  nor 
r  does  it  fall  within  the  provision  of  the  power  referring  to  demands  sub- 

sisting '*  between  m«  and  any  other  person  or  persons,"  which  is  con- 
fined to  demands  in  which  the  principal  had  a  several  and  sole  interest. 
Id. 

Bee  AoxNOT,  .1. 

PEACTICE. 

1.  Ebrob — OBJEonoNB,  HOW  Waived. — Where 'a  motion  for  a -nonsuit  was" 
improperly  denied,  but  the  defendant  then  introduced  testimony  ena- 
bling the  plaintiff  to  supply  the  defect  in  his  case:   Held,  that  defendant 
thereby  waived  the  objection.    8mUh  v.  Compion,  24.  • 

2.  Pleading,  Vbbificatiom  of  Aksweb. — Where  the  complaint  is  verified, 
it  is  no  error  to  allow  the  defendant  to  verify  his  answer  before  trial,  un- 
less it  is  shown  that  the  plaintiff  is  thereby  taken  by  surprise.  Ajigitr 
V.  Maslerson,  61. 

3.  Aftbal — Kevibw  of  Obdeb  fob  Chanob  of  Vbnub.— An  order  refusing 
a  change  of  t^enue  on  the  application  of  defendant  in  a  criminal  prosecu- 
tion, will  only  be  reviewed  incases  of  gross  abuse  of  discretion.  People 
v.  FisJi/eVf  154. 

4.  New  Tbtal — Ebbob  wirnonr  Injubt. — ^The  admission  of  improper  testi- 
mony is  no  ground  for  disturbing  a  verdict,  where  it  is  evident  by  the 
verdict  itself  that  no  injury  was  done  thereby  to  the  party  objecting  to 
its  admission.    Priest  v.  Union  Canal  Co.  170. 

6.  DmcBETioN  OF  CouBT  IN  SupPLTiNO  Ohissions. — A  Court  may,  in  its  dis- 
cretion, allow  a  plaintiff,  after  defendants  have  closed  their  case,  and  be- 
fore the  case  is  submitted,  to  supply  an  omission  in  the  testimony  occa- 
sioned by  mistake  or  inadvertence,  nor  is  such  action  any  ground  for 
reversal,  unless  it  appear  that  injustice  has  been  done  by  an  abuse  of 
discretion.    Id, 

6 .  y EBDiOT,  SuFFiciENOT  OF. — A  joiut  vcrdict  against  the  defendants  answer- 
ing and  a  defaulting  defendant,  is  conclusive  against  all  the  defendants, 
when  a  separata  verdict  has  not  been  demanded.  Anderson  v.  Parker, 
197. 

7.  Instbuotion,  week  Pbopeblt  Befubed. — ^Where  the  counsel  of  a  party, 
at  the  conclusion  of  the  trial,  handed  to  the  Court  fifty-eight  written  in- 
structions, occupying  twenty  pages:  Held,  that  it  was  not  incumbent 
upon  the  Judge  to  stop  the  progress  of  trial  for  their  examination,  and 
that  they  were  properly  refused.    Id. 

8.  Appeaij — Objkctions,  when  to  be  Taken. — Objections  to  the  form  of  a 
complaint  cannot  be  raised  for  the  first  time,  in  the  Supreme  Court. 
SuUer  V.  Cox,  415. 

9.  Vabiancb.— Where  a  defendant  is  sued  as  James ,  service  was  re- 
turned upon  John ,  and  judgment  was  entered  against  J. :  Held, 

to  be  error,  unless  there  was  something  in  the  record  to  show  that  the 
person  served  was  the  person  sued.  /d. 

10.  IlcriiEs  OF  CouBT'^DiBCBETioN . — The  establishment  and  enforcement  of 
rules,  limiting  the  argument  of  counsel  to  a  certain  time,  are  matters 
resting  in  the  sound  discretion  of  the  Court,  and,  unless  it  appear  thtit 
injustice  has  thereby  been  done,  form  no  ground  of  appeal.  People  v. 
Tock  Chew,  636. 

See  AcnoN,  4;  Afpbaxi;  Abbbst,  4:  Bail;  Attachment,  3,  4;  Contbact,  4-6; 
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fault;  Equity,  4,  5:  Evidknce,  13-16;  iNSOLTinroY,  3-7,  13, 14;  Juixs* 
KENT,  1,  2;  MomoAOB,  3,  5,  7,  8;  New  Tbul,  1,  2;  Wxzmss,  1,  2. 

PRESUMPTION. 

*1.  Public  OrFicnt,  Pbesuvftion  ab  to  AuTHOBzrr.-^An  officer  win  not 
be  presumed  to  have  exceeded  his  authority,  especiallj  the  officer  of  a 
foreign  government.  Dtn  ▼.  Den,  81. 
2.  Idem. — AuTHOBirr  to  Gbant  Mibsiok  Lakss. — Prima  fade,  the  Q<>y- 
emor  of  California  under  the  Mexican  dominion,  had  the  power  to  make 
a  grant  of  Mission  lands  to  an  individual,  and  a  demurrer  to  a  complaint 
setting  forth  such  grant,  on  the  ground  of  want  of  authority  in  Uie 
governor,  is  not  sustainable.     Id. 

See  Gamimo,  1-3;  Laitd,  3-9;  BIalioious  Pbosboutior,  1,^ 

PBINCIPAL  ANT)  AGENT^ 
See  Aoenct. 

PROBATE  COURT. 

1.  Tbiai^of  Iteuts.— So  much  of  the  Act  of  1855  as  proTides  -foftlio 
transfer  to  the  District  Court  of  issues  of  fact  already  decided  in  the 
Probate  Court,  is  unconstitutional  and  Toid,  as  the  effect  of  the  Act 
would  be  J;a  iiuUrectly  confer  appellate  jurifldiotioA  opoiutheL  J>i8tzicL 
Court* 

See  Flsadino,  lU 

PROCESS. 

1»  ExBBfpnoir^oT  "^mrEss,   etc.,  fbom  Abbrst. — Attendance  upoir-any^ 
Court  as  a  witness,  juror,  or  party,  only  exempts  the  person  so  in  at- 
tendance from  arrest  in  a  civil  action,  but  not  from  obeyixig  any  ordi- 
nary process  of  a  court.    Page  v.  RandaUt  31. 

PROMISSORY  NOTE. 

1.  Statute  of  Lhotations  in  Action  fob  Contbibution. — In  an  action 
foi^contribution,  between  joint  obligors,  the  Statute  of  Limitations  does 
not  begin  to  run  until  after  the  payment  of  the  debt  by  the  plaintiff. 
Sherwood  v.  Dunbar,  53, 

2.  Idem. — ^VHEN  Statute  begins  to  Run. — ^Where  the  payment  was  made 
by  plaintiff,  by  a  settlement  of  accounts  with  the  payee  of  the  note,  the 
statute  only  begins  to  run  from  the  date  of  the  appropriation  of  money 
due  by  the  payee  to  the  plaintiff,  to  the  payment  of  the  note.    Id. 

3.  Witness,  Competenct  of. — In  an  action  against  the  indorser  of  a  note, 
where  demand  and  notice  are  not  averred,  but  where  it  is  averred  thiit 
the  maker  paid  the  endorser  the  value  of  the  note,  and  that  the  endorser 
agreed  to  pay  it,  the  maker  of  the  note  is  not  a  competent  witness  to 
prove  those  facts.    Palmer  v.  Tripp,  82. 

4.  Pbomibsobt  Note,  Liabiutt  of  Insubebs. — Where  A.  authorizes  B.  to 
sign  his  name  as  surety  to  a  note,  and  B.  signs  A.'s  name  with  his  own, 
AS  joint  and  several  makers  of  the  note,  B.  is  not  liable.  Bryany,  Berry, 
894. 

5.  Authobitt,  how  Exeboised. — An  authority  to  do  a  particular  act  muat 
be  exercised  in  the  manner  designated,  or  it  is  not  obligatory.    Id. 

6.  Guabantobs  and  Insubebs  of  Pbomibsobt  Notes. — It  is  not  material  on 
what  part  of  a  note  a  secondary  promissor  places  his  name;  if  the  char- 
acter of  his  liability  is  made  to  appear,  his  rights  are  the  same  as  those 
of  an  endorser.    Id, 

7.  Pbomissoby  Note,  Bebvioe  of  Notice  how  Made. — Notice  of  demand  and 
non-payment  of  a  note  should  be  personally  served  on  an  endorser  re- 
siding m  the  same  city  where  the  note  is  held,  and  service  through  the 
post  office  is  not  effectual  to  charge  him.     Vance  y.  CoUinSy  435. 

8.  witness,  Competenct  of. — The  maker  of  a  note,  after  judgment  against 
him,  is  a  competent  witness  for  the  endoraarj  beoause  his  interest  is 
equally  balanced.    Id. 
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9.  Idbm. — Koris  the  objection  yalid  that  he  is  a  party  to  the  action;  after 
Judgment  against  him,  the  action  is  ended  as  to  him;  he  is  no  longer  a 
party,  and  then  his  competency  mast  be  tested  by  his  interest.    Id. 

10.  Endobseb  EirriTLED  to  Notzob. — An  endorser  who  signed  his  name  nnder 
the  words  "holden  on  the  within  note,"  is  entitled  to  notice  demand 
and  non-payment.    Id, 

11.  Fbomissori  Note,  Intbbest  in  Blank. — ^Where  a  promissoiy  note  was 
made  bearing  monthly  interest,  bnt  leaTing  the  rate  of  interest  in  blank, 
if  the  rate  of  interest  is  filled  in  by  the  holder,  he  cannot,  without  some 
evidence  of  agreement,  recover  more  than  legal  interest,  though  if  he 
iiad  passed  the  note,  thus  filled  np,  to  an  innocent  purchaser,  the  maker 
would  be  liable.    Fisher  v.  Dennis,  577. 

12.  Idem. — Filling  up  Blank. — The  filling  up  the  blank  is  not  such  an  al- 
teration of  the  note,  as  to  vitiate  it  and  prevent  any  recovery;  it  sup- 
j)lied  an  omission  by  fixing  an  optional  rate  of  interest  not  binding  on 
the  maker  without  further  proof,  but  does  not  avoid  the  right  to  recover 
the  principal  and  legal  interest.    Id, 

13.  PsouissoBY  Notes,  Pbotbst  ov. — Under  our  statute,  promissory  notes 
are  protestable  securities,  and  their  protest  must  be  attended  with  all 
the  incidents  of  a  foreign  bill  of  exchange.     Tevia  v.  BandaUt  632. 

BeO70BF0BAXXQaUi.l-6;  Fbaud,  2;  Intebbst,  4;  Mobtculob,  1,  2,  9,  10,  11; 

Pabtnbbship,  1,  4-7;  Witness,  5. 

BAILBOAD. 

;it  BailbOad.'Fbncino  onIjinb  07. — ^If  by  the  construction  of  a  railroad 
through  the  enclosure  of  a  farmer,  it  is  made  necessary  to  construct 
fences  on  either  side  of  the  road,  to  protect  his  crops,  the  cost  of  such 
fences  must  be  included  in  the  compensation  to  be  paid  by  the  loilroad 
company.    Sctc,  Vol,  R.  R.  Co,  v.  Moffatt,  74. 

t2.  Damaobs  tob  Land  Condemned,  to  whom  Payable. — Damages  assessed 
for  the  value  of  land  taken  for  a  railroad,  should  be  paid  to  the  true 
owner,  if  he  recovers  possession  before  the  damages  are  paid  by  the 
company;  although,  at  the  time  of  the  damage,  a  trespasser  was  in  pos- 
session, who  had  .filed,  his  claim  to  the*  damages.  Booney  v.  Sac,  Val. 
n.  a.  Co.  638,,  ^  ' 

BAPE. 

U.  Bape,  Evidence  Admissible. — On  a  trial  for  rape,  where  the  prosecutrix 
is  the  only  witness,  evidence  that  she  had  committed  acts  of  lewdness 
-with  other  men  is  admissible,  as  tending  to  disprove  the  allegation  of 
force  and  total  absence  of  assent  on  her  part.    People  v.  Benson,  221. 

>2.  Idem. — Pboop  Admissible. — It  seems  that  proof  of  particular  acts  of 
lewduess  should  be  admitted  in  preference  to  general  reputation,  which 
may  be  good  or  bad,  either  deservedly  or  undeservedly.    Id. 

9.  Idem. — If  these  particuhir  instances  of  lewdness  are  admissible,  it  is  im- 
material by  whom  they  ore  proved,  and  it  is  uunecessary  to  question  the 
prosecutrix  as  to  them ;  they  are  introduced,  not  so  much  to  impeach 
her  testimony  as  to  do  away  with  the  presumption  of  the  greatest  reluc- 
tance and  resistance  on  her  part.     Id. 

A.  Idem. — Defense  in  Aotion.— In  such  cases,  the  facts  that  there  was  no 
outcry,  though  aid  was  at  hand  and  the  prosecutrix  knew  it;  that  there 
was  no  immediate  disclosure;  that  there  was  no  indication  of  violence 
on  her  person,  and  that  the  act  was  committed  at  a  time  and  under  cir- 
cumstances calculated  to  raise  a  doubt  as  to  the  employment  of  force, 
are  put  as  strong  circumstances  of  defense,  not  as  conclusive,  but  as 
throwing  doubt  upon  the  assumption  that  there  was  a  real  absence  of 
assent.     Id, 

6.  Idem. — Corbobobatino  Testimony,  when  Bequibed. — ^No  case  of  this 
class  of  prosecutions  should  ever  go  to  the  jury  on  the  sole  testimony 
of  the  prosecutrix,  unsustained  by  facts  and  circumstances  corroborating 
it,  without  the  Court  warning  them  of  the  danger  of  a  conviction  on  such 
testimony,    id. 

BECEIVEB. 

CL  Beorivbbs,  Obligations  ov. — Beceivers,  or  other  custodians  of  money  in 
Yoii.  VI.— 49 
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the  hands  of  a  Oowct,  who  are  reoetTen  except  in  name,  as  they  axei 
bound  to  obey  the  orders  of  the  Court  in  their  relation  to  the  fnnd,  asi 
'well  as  regards  its  safe  cnstody  as  its  return,  are  oorrelatiTely  entitled  toi 
the  protection  of  the  Court  against  loss  for  disbursements  which  were 
necessary  and  proper,  and  such  as  a  reasonable  and  prudent  man,  act-^ 
ing  as  receiyer,  would  have  been  justified  in  expending.    Adams  y.^ 
HaskeU,  475. 
2.  Idem. — Obdbb  ov  Coubt.— It  follows,  that  an  order  of  Court  directing;  ai 
referee  "  to  ascertain  and  report  the  amount  of  disbursements  and  ex- 
penses made  with,  or  under  the  direction  and  authority  of  the  Court,*' 
by  a  receiver  or  custodian  of  money  in  the  hands  of  the  Court,  is  too 
narrow  to  do  him  justice,  and  should  be  eo  enlarged  as  to  allow  for  all 
reasonable  and  proper  expenses  incident  to  the  receivership.    Id. 
S.  Idem. — And  this,  although  the  claim  is  for  disbursements,  etc,  inenrred . 
by  the  custodian  of  the  fund,  under  an  appointment  as  assignee  in  a . 
proceedii:^  in  insolvency,  which  was  afterwards  held-  to  be  void.    Jcf . 

BECOBD. 

1.  CoNvETAHCES — CoKSTBucTioN  OF  Bboistbt  Actt— The  twenty-fifth  sectioni 
of  the  Act  concerning  conveyances,  making  the  record  of  conveyances  i 
notice,  is  limited  by  its  terms,  in  its  operation,  to  subsequent  purchasenii 
and  mortgfu^ees.    IknnU  v.  BurriUf  670. 

2.  Idem. — ^If,  however,  the  recording  act  imparts  notice  to  prior  purchasers  I 
or  mortgagees,  it  is  but  constructive  notice,  and  insufficient  to  charge  a ', 
prior  mortgagee  with  fraud,  in  releasing  portions  of  the  mortgaged  prem.- 
ises,  retaining  a  lien  on  the  balance,  (of  which  part  had  been  sold  after  * 
the  mortgage)  but  before  his  releases,  so  as  to  justify  a  Court  of  Equity ; 
to  set  the  act  aside.    Id. 

3.  Fbattd,  what  Cokstttutes. — ^To  constitute  fraud,  actual  nodoeis  necea-! 
sarv,  or  such  acts  in  the  premises  aa  some  positive  statute  characterizes 
as  fraudulent.    Id, 

See  Deed,  8,  4;  Evxdekob,  12, 16, 17;  Gbant,  1-3^ 

BrKJiKASE. 

1.  Belease,  Effect  of. — A  release  of  one  joint  debtor  is  a  release  of  thai 
others,  but  it  must  be  a  technical  release  under  seal.  Armstrong  v.j 
Bayxoard^  183. 

2.  Idem. — When  all  not  Dischaboed  bt  Belease  of  One.-^A  receipt  given  j 
to  one  joint  debtor  on  a  note,  for  a  part  payment,  coupled  with  the  words  > 
"which  is  in  full  on  his  pait  on  the  within  note,  and  the  said  A.  B,  is 
hereby  discharged  from  au  obligation  on  the  same,"  is  not  such  a  releasa* 
AS  will  discharge  the  others.    Id, 

BENTS* 
See  MoBTGAaE,  12-14^ 

'    RULES  OP  COUBT. 
See  Pbacucs,  Hi, 

BACBAMENTO  OITY:^  - 

Bee  MUNIOIPAL  CoBPOEAZION8,.ir^ 

SALES. 

1.  Sale^,  WH]fiNToiD  AS  TO  Cebditoes. — A  Sale  of  perBonaT"5f^'effy;  unao^ 
companied  by  immediate  delivery,  is  void  as  to  creditors,  and  this! 
though  delivery  be  made  before  levy  is  made  by  the  creditors.  CheMry\ 
V.  Palmer,  119. 
,2.  Idem. — ^When  a  Seceet  Tbus*. — ^And  where  such  sale  is  absolute  in< 
terms,  but  with  an  understanding  between  vendor  and  vendee,  that  it^ 
was  only  to  operate  as  a  mortgage,  then  it  is  a  secret  trust  as  to  the  sur-^ 
plus,  and  void  as  to  creditors,    id. 
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mortgage  of  personal  proper^  was  Toid  for  waut  of  immediate  delivery,  ] 
subsequent  advances  after  delivery  cannot  be  recovered  where  it  appears 
that  they  were  paid  imder  the  general  contract.  The  contract  being  -v  oid, 
^U  subsequent  acts  relate  to  its  inception,  and  are  alike  tainted  with 
•fraud.    Id. 

See  GoMMissioNXBS  OF  FimDED  Debt,  1-3;  CoNsmEBAXioir,  1,  2;  LAin>,  10-22 ;« 

Segiueoation,  1-4;  Shebifv. 

BAN  FBANOISCO, 

1.  San  Fbanoisgo  Chabteb  Constbued. — The  thirty-second  section  of  the- 
Charter  of  1855  of  the  City  of  ISau  Francisco,  was  designed  as  a  check 
upon  the  city  government  under  that  charter,  leaving  the  previous  in- 
debtedness to  stand  as  a  matter  the  Legislature  could  not  interfere  with,  t 
SouU  V.  McKibbeti,  142. 

2.  Idem. — Limitation  of  City  Indebtedness. — ^The  limitation  fixed  by  that ' 
section  upon  the  amount  of  indebtedness  that  could  be  lawfully  in- 
curred by  the  city,  refers  only  to  indebtedness  under  the  charter,  not  < 
computing  the  previous  debt  funded  or  unfunded.    Id, 

3.  MuNiciPAii  CoBPOBATioN,  CoNTBACT  BY. — Where  a  city  ordinance  author- 
izes the  making  of  a  contract  by  certain  committees  on  behalf  of  the  city, 
"  subject  to  confirmation  by  the  Common  Council  for  said  city,"  a  con- 
firmation bv  joint  resolution,  and  not  by  ordinance,  is  sufiicient.    S.  F,  \ 
Qfis  Co.  V.  San  Francisco^  190. 

4.  L)EM.— Eejection  of  Claim  Aoadtbt,  Effect  op.— The  rejection  of  plaint-  • 
ifTs  claim  against  the  city  by  the  Board  of  Examiners,  only  denies  him 
the  privilege  of  funding  it,  but  does  not  impair  the  obligation  of  the: 
contract^  or  plaintiffs  right  to  prosecute  it.    Id. 

See  Commissionxbs  of  Funded  Debt,  1-3« 

SCHOOL  LAND  WABBANTS. 
See  Land,  1. 

6EGBEGATI0N, 

1.  SajjIB  and  Dblivbby  of  Pbopebty  in  Bulk. — ^Where  the  plaintiffs  bought  a 
certain  amount  of  flour,  being  part  of  a  large  quantity  on  storage  belong- 
ing to  the  vendor,  and  the  plaintiff  did  not  remove  the  flour  purchased, 
nor  separate  it  from  the  remainder;  but  the  vendor  subsequently  sold 
the  remainder,  and  more,  to  other  parties,  who  removed  what  they  inir- 
chnsed,  leaving  on  storage  a  less  amount  than  had  been  purchased  by 
plaintiJOfs,  which  was  afterwards  attached  in  a  suit  against  plaiutififs' 
vendor:  i/eZd,  that  the  sale  and  removal  of  all  the  flour,  except  (hat 
bought  by  plaintiff,  was  a  segregation  of  plaintiffs'  flour,  vesting  in  him 
a  cletvr  title  at  the  time  of  the  seizure.    Morr  v.  Barker,  489. 

2.  Idem. — Nor  can  the  claim  of  a  subsequent  purchaser  of  flour  from  the 
same  vendor,  taking  an  order  on  the  same  storekeeper,  embarrass  the 
plaintiff's  claim,  there  being  no  flour  in  store  to  meet  the  order  in  favor 
of  such  subsequent  purchaser.     Id, 

3.  Idem. — And  where  the  plaintiff's  action,  in  such  a  case,  was  brought  for 
the  value  of  the  flour  against  another  party,  claiming  the  flour,  who  had 
seized  the  same,  the  fact  that  plaintiff  claims  a  less  quantity  of  flour 
than  he  is  really  entitled  to,  does  not  operate  otherwise  than  as  a  waiver 
of  his  claim  to  such  additional  quantity.     Id. 

4.  Idem.— DocTBiNE  op  Seobeoation. — The  doctrine  of  segregation  is  not 
applicable  to  a  man's  property  alone,  in  an  action  against  a  trespasser, 
and  having  claimed  dama&;es  for  a  less  quantity  of  flour  than  was  his, 
it  cannot  be  objected  that  his  action  must  fail  for  want  of  segregation  of 
the  flour  for  which  he  elaims,  from  that  wliich  he  does  not  claim, 
though  it  is  his.    Id. 

5.  Wabehocse  Beoeipt  as  an  E5?toppeii. — ^Warehousemen 'who  give  their 
receipt  for  goods  on  storage,  are  estopped  from  setting  up  a  want  of 
segregation  of  the  goods  receipted  for  from  other  goods,  in  an  action 
i^g|ain^.themb^  the  holder  of  the  receipt,  for  a  conversion  of  the  goodB, 
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by  a  seizure  in  an  action  against  a  vendor  of  the  plaintiff.    Ooodwbt  tfJ 
Searmellt  541. 

6.  Idkk. — And  this,  althonglL  the  warehousemen  are  the  attaching  ereditors, 
and  although  the  sheriff  making  the  seizure  was  not  liable,  bj  reason 
of  their  being  no  segregation.    Id. 

7.  Chattel  Mobioaob.  Dslztbbt  bt  Wabbhousb  Bbcezpib.— THiere  the 
plaintiff  took  a  mortgage  on  one  thousand  sacks  of  flour,  and  took  the 
warehouseman's  receipt  therefor,  and  subsequently  requested  the  ware- 
houseman to  segregate  the  particular  flour  from  a  large  quantity  belonging 
to  the  mortgagor,  and  the  warehouseman  acc(»rdingly  put  plaintiff 's  mark 
on  a  pile  of  eleven  hundred  and  ninety-six  sacks  of  the  mortgagor, 
standing  separate  from  the  rest:  Held,  that  it  was  a  good  segregation. 
Squires  v.  Paynes  654. 

8.  loBM. — This  delirery  destroyed  the  privity  between  the  warehousemaiK 
and  the  mortgagor,  and  made  the  former  agent  of  the  mortgagee  fdone, 
with  whom  he  might  adjust  for  the  excess.    Id, 

9.  Shebiff,  Liabilitt  of  fob  Tobt. — Where  the  sheriff  wrongfully  took  pos- 
session of  the  goods,  and  thereby  deprived  the  plaintiff  of  them,  the  fact 
that  they  were  taken  by  the  coroner,  under  a  writ  against  the  shenfl^  be* 
fore  the  lattw  had  removed  them,  does  not  excuse  his  tort.    Id. 

Bee  Shsbivt,  1,  2,  3. 

BHEBIFF. 

1.  ExEctrnoN — Claim  or  Thibo  Pabtt,  Notior  Essential.— Where  Ibe 
goods  of  a  third  party  are  mixed  with  the  property,  or  in  the  apparent 
possession  of  the  judgment  debtor,  the  sheriff  is  not  liable  for  levying  on 
them  as  the  property  of  the  debtor,  unless  there  has  been  notice  and  de- 
mand of  the  goods  by  the  owner,  and  a  delay  or  refusal  to  deliver. 
Daumiel  v.  Gorham,  43. 

2.  Idem. — Effect  of  Want  of  Notice  of  Claih. — Where  no  such  notice 
or  demand  was  proved,  it  was  error  to  charge  the  jury  'Hhat  the  sheriff 
was  a  tresspasser,  and  that  they  were  to  find  the  value  of  the  goods."  Id. 

8.  Shkbiff*8  HAiiB,  Notice  Bbquibed. — If  the  Sheriff,  before  a  sale  of  real 
estate  under  execution,  neglects  to  give  the  proper  notice,  the  statute 
gives  an  adequate  remedv  against  the  officer.  There  is  not  sufficient 
cause  to  set  aside  or  avoid  the  sale.    SmUh  v.  JtandaU,  47. 

4.  Execution,  Levy  on  Real  Estate. — ^The  Sheriff  may,  on  the  request  of 
the  dcf  endant'in  execution,  properly  levy  on  real  estate,  though  tnere  be 
personal  property  present  amply  sufficient  to  satisfy  the  execution.    Id. 

5.  Execution  Sale  of  Land  in  Guoss,  when  Valid. — Where  the  land  sold 
under  execution  consisted  of  separate  but  adjoining  tracts,  but  the  Sher- 
iff and  the  purchaser  were  ignorant  of  the  sub-divisions,  and  the  defend- 
ant failed  to  inform  the  Sheriff  of  the  fact,  or  to  direct  a  sale  by  parcels: 
Jkld,  that  the  sale  of  the  land  in  gross,  was  valid.    Id. 

C.  iDESf . — Inadequacy  of  Pbice,  Effect  of. — ^Inadequacy  of  price,  though 
a  fact  admissible  in  evidence  to  establish  fraud,  is  never  of  itself  sufficient 
to  annul  a  sale  under  execution.    Id. 

7.  Idem. — Hiohts  of  Pubchabeb  as  Against  Mobtoaoee. — ^A  mortgagee  of 
the  defendant  in  execution,  who  has  failed  to  record  his  mortgage  until 
after  the  sale,  has  no  lien  or  intervening  rights  as  against  the  purchaser: 
he  can  redeem  under  the  statute:  if  he  fails  to  do  so  a  Court  of  Equity 
will  not  interpose.    Id. 

8.  Sale  and  Deliveby  of  Pbopebty  in  Mass,  Sbobeoation  Essential. — 
"Where  A.  had  a  large  quantity  of  flour  stored  in  the  warehouse  of  B.« 
and  sold  a  portion  of  it  to  C,  and  ga^  an  order  for  the  flour  sold  on  B., 
who  accepted  the  same  and  gave  C.  in  exchange  a  receipt  for  the  same, 
and  transferred  it  on  his  warehouse  books  to  the  account  of  0.,  but  did 
not  se]:)arate  any  specific  portion  from  the  flour  of  A.  as  the  property  of 
B.,  and  the  whole  was  subsequently  seized  in  an  action  against  K^iHeld^ 
that  the  Sheriff  was  not  liable  to  C,  in  the  absence  of  segregation  of  the 
flour,  but  that  B.  was  estopped  by  his  receipt  from  denying  his  liability. 
Adams  v.  Oorfiam,  68. 

V.  Tbespass  by  Shesiff^  Competent  Evidenoe. — In  an  action  of  trespass 
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^  against  a  Sheriff,  where  he  id  declared  agninst  pcrsoually,  and  uot  nfi 

Sheriff,  it  is  competent  to  prove  that  the  defendtuit  was  Sheiiff,  and  that 
^  his  deputy  as  such  committed  the  trepass.    Poinsett  v.  Taylor,  78. 

'j!  10.  Idb>l — Shesifv  Liable  pob  Acts  of  Deputy. — In  such  a  ca.se  it  is 

not  necessary  to  prove  that  the  defendant  directed  his  deputy  to  seize 
.^  the  particular  property  in  question,  in  order   to  hold  the  defendant 

liable.     Id, 
11.  Amendment  to  Shebiff's  Betubn. — A  Sheriff  has  no  right,  after  mak- 
'  ing  a  return,  to  amend  so  as  to  affect  rights  which  have  already  vested. 

]'  Kewhall  V.  Provost^  85. 

-  12.  Shbbifp,  no  Vacancy  in  Office   of. — Strictly  speaking,  there  can  bo 

'*  no  vacancy  in  the  office  of  Sheriff,  caused  by  the  death,  removal  or  res- 

^  iri^nation  of  the  incumbent;  for  upon  the  happening  of  such  nn  event 

the  coroner  by  operation  of  law,  becomes  Sheriff.    People  v.  Phosnix,  92. 

*  13.   Coboneb,  when  Ex  Officio  Shebiff.— The  coroner  only  holds  the  of- 
-'  flee  of  ex  officio  until  the  appointment  of  a  new  Sheriff  by  the  Board  of 

Supervisors.     Id. 

'  14.  Pleading,  Defense  in  AcnoN  against  Shebiff  fob  Negl|:ct. — In  an  ' 

action  against  a  sheriff  for  refusing  to  levy  an  attachment  on  certain 

^  property  as  belonging  to  the  attachment  debtor,  testimony  that  the  prop-  ' 

erty  had  been  claimed  by  a  third  party,  and  the  right  of  property  tried 
before  a  sheriff's  jury,  and  decided  in  favor  of  claimant,  is  irrelevant 
and  inadmissible,  when  those  facts  have  not  been  set  up  as  new  matter  , 
of  defense  in  the  answer.    Strong  v.  Paiterson,  156. 
15.   Idem. — What  Gonstitutes  a  Sctbpbise. — As  under  the  statute  the  plaint- 
iff, after  the  introduction  of  such  testimony,  would  be  bound  to  show  that 

f  he  had  tendered  an  indemnity  bond,  he  may  well  complain  that  he  is  • 

i  taken  by  surprise,  the  issue  not  being  tendered  by  the  pleadinpjs.    Id, 

IC.  Exceptions,  Objections  to  Beceptions  of  Testimony. — The  objection  to 
the  introduction  of  such  testimony  on  the  ground  that  it  is  irrelevant,  is 
sufficient.    Id, 

*  17.  Statute  Penalties,  how  Becovebable. — Statutory  penalties  against  a 
'  Sheriff  are  only  recoverable  when,  by  the  return  of  the  Sheriff,  he  ad- 
mits the  collection  of  the  money,  and  refuses  to  pay  it  over,  and  uot 

k  where  his  failure  to  pay  over  arises  from  his  inability  to  decide  between 

I  conflicting  claims  of  different  execution  creditors.    Johnson  y.  Oorham^  , 

I  195. 

18.  Shebiff,  Appointment  by  CotrNTY  Judge. — ^Though  the  appointment  of  a 
sheriff  by  a  county  judge  was  void,  yet  the  acts  of  such  sheriff,  as  a  c{6  ; 
facto  officer,  are  good.    People  v.  Roberts,  214. 

See  Mandamus,  1;  Taxes,  3. 

SOLE  TKADEE. 
See  Mabbied  Women. 

SPECIFIC  PERFORMANCE. 
See  Land,  10-22. 

STAGE  COMPANIES. 
See  Common  Cabbxebs,  1-4. 

STATE. 

1.  State,  cannot  be  Sued. — In  the  absence  of  any  statute  to  that  effect,  tho ' 
State  cannot  be  sued,  and  a  judgment  against  her  is  erroneous.    People 
V.  Talmage,  256. 

2.  Idem. — Not  Bound  by  Acts  of  Officiaub.— Neither  the  Governor  nor  the 
Attorney-General  has  any  power  to  bind  the  State  by  a  contract  to  pro- 
cure the  advice  of  counsel  as  to  the  rights  of  the  State  in  certain  prop* 
erty.    Id, 

3.  Idem. — Remedy  aoainbt,  fob  Sebvioes. — Services  performed  for  the  State 
under  such  a  qontract  might  be  the  subject  of  rehef  at  the  hands  of  the 
JLegialatare,  but  ar^  not  a  legal  cause  of  action.    Id^ 

See  LAND^S-dj 
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STATE  DEBT. 

1.  Btatb  Djebtb,  CoNETmmoNAL  LnoTATioN. — ^Article  VIII  of  the  Constita- 
tion  ezpresHly  prohibits  the  Legislature  from  creating  a  debt  in  any  way 
which  shall,  in  the  aggregate  with  previous  debts  and  liabilities  of  the 
State,  exceed  the  sam  of  three  hundred  thousand  dollars,  except  for  the 
purposes  or  in  the  manner  pointed  out  in  the  Article.  Feople  v.  John^ 
son,  499. 

2.  Idem.— This  is  too  plain  to  permit  the  Courts  to  resort  to  rules  of  oon- 
struction  to  alter  such  meaning.    Id. 

3.  Statute  UNCONSTiTtrnoNAi*.--lt  follows  that  the  Act  of  April  8th,  18^55, 
providing  for  the  construction  of  a  wagon  road  to  the  Sierra  Nevada 
Mountains,  and  authorizing  the  Board  of  Commissioners  to  contract  for 
the  same  at  a  price  not  exceeding  three  hundred  thousand  dollars,  passed 
while  the  aggregate  existing  indebtedness  of  the  State,  without  counting 
that  incurred  by  the  first  Legislature,  exceeded  three  hundred  thousand 
dollars,  and  containing  no  provision  for  the  submission  of  the  question 
to  the  people,  was  unconstitutional  and  void.    Id, 

4.  Leoislature,  Powxb  oyeb  State  Debts. — The  Legislature  can  adopt  the 
present  indebtedness  of  the  State,  and  may  go  further,  and  by  making 
appropriations  for  future  necessary  expenses,  submit  the  fiame  to  the. 
people  for  ratification,    id. 

STATE  RIGHTS. 
See  Land,  1. 

'    STATUTE, 

1.  STAtUTOBT*  OoNSTtronoN — CoBBELATivB  A0T8. — ^Wh©re  there  aT6  twolawB 
upon  the  same  subject,  they  must  be  so  construed  as  to  maintain  both, 
if  it  can  be  done  without  destroying  the  evident  intent  and  meaning  of 
the  latter  Act.     3ferrill  v.  Gorham,  41. 

2.  Statutobt  OoNSTBUcnox,  what  to  Gotebn.— In  the  construction  of  a 
Btatnte  the  intention  of  the  Legislatuie  must  govern,  and  this  must 
be  ascertained,  not  from  a  particular  section,  but  from  the  whole  statute. 
SmUh  V.  Randall,  47. 

3.  Statcttb,  Effect  of  Abckndment. — A  general  statute,  controlled  in  some 
of  its  provisions  by  a  subsequent  special  statute,  is  revived  by  the  amend- 
ment of  the  latter,  intended  to  give  effect  to  the  former;  and  though  the 
first  statute  ^ave  jurisdiction  to  a  Court  which  could  not  constitutionally 
exercise  it,  the  Act  becomes  effectaal  by  an  amendment,  passed  still 
Inter,  transferring  the  jurisdiction  to  the  proper  body.  Feople  v. 
Plicenix,  92. 

4.  Statutobt  Constbtjctton,  AKEin)HENT  of  Statute. — ^tJnder  the  Constitu- 
tion of  this  State,  the  amendment  of  a  ntatute  operates  as  an  absolute  re- 
•pval  of  the  old  statute  or  section  so  amended,  even  if  the  amendment  takes 
nothing  away  from  the  old  law,  but  merely  adds  a  proviso  in  certain 
cjises.     BiUvvjs  v.  Ilarvey,  881. 

5.  SrATcrroRY  Constbuction — Remedial  Statutes. — Remedial  statutes 
must  be  construed  liberally,  and  where  the  meaning  is  doubtful,  it  must 
be  so  construed  as  to  extend  the  remedy.     White  v.  Sieam-Tugt  4G2. 

6.  Statute,  when  takes  Effect. — Where  an  Act  by  its  own  terms  was  not 
to  go  into  effect  till  a  certain  day  named,  and  one  of  its  sections  provides 
for  an  election  on  a  day  prior  to  ihe  time  in  which  the  law  was  to  go  into 
efTeet,  the  election  so  held  was  a  nullity,  there  being  no  law  then  in  ex- 
istence authorizing  it.    People  v.  Johnston,  673. 

See  Cbzminal  Law,  49. 

STATUTE  OP  FRAUDS. 

1.  Plbadixg — Statute  of  Fbauds  to  be  Speciallt  Peeideu.— A  plaint- 
ifi'*8  recovery  cannot  be  barred  by  the  Statute  of  Frauds,  unless  the 
statute  be  pleaded.    Osborne  v.  Endicott,  149. 

.2.  Gbowiko  Cbops — Sale  and  Dbliybbt  of. — Growing  crops  are  not  goods 
or  chattels,  within  the  meaning  of  the  Statute  of  Frauds,  and  will  pass 
i^y  deed  or  conveyance,  from  the  very  necessity  of  the  case,  as  they  are , 
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not  BUBceptible  of  mantinl  delivery  until  harvested  and  reduced  to  actuAl 
possession.    Bours  v.  Webster^  660. 

SeeFsAUD,  1;  Gcabantt,  2;  Land,  2;  Sale,  1-3;  Tnusr,  1,  2. 

STATUTE  OF  LIMITATIONS. 

rL  Statute  ot  Limttatiovs. — The  Act  of  April  11, 1855,  amending  the  sixth 
section  o!  the  Statute  of  Limitations  of  1850,  by  a  proviso  extending 
the  time  for  commencing  actions  of  ejectment  under  Spanish  or  Mexican 
titles,  repeals  that  section  in  toio.    Luiings  v.  Harvey^  381. 

^.  Idem. — It  follows  that  the  Act  of  1855  is  the  only  Statute  of  Limitations 
to  actions  for  the  recovery  of  real  property,  and  that  the  time  llxed  there- 
in runs  only  from  the  date  of  that  Act.    Id, 

L3.  Statute  of  Limitations,  ConsTBuonoN  of.— The  Statute  of  Limitations 
of  Vermont  dedncts  from  the  time  lixcd  to  sue  on  a  judgment,  all  the  time 
the  defendant  may  be  absent  from  that  State,  unless  he  has  left  attach- 
able property  to  satisfy  the  judgment;  and  by  the  construction  of  the 
statute,  given  to  it  by  the  Courts  of  that  State,  it  means,  that  such  at- 
tachable property  must  be  sufficient  to  satisfy  the  judgment,  kelson  v. 
Nilsan,  430. 

f4.  Idem. — Statutes  of  Limitation  do  not  act  retrospectively;  they  do  not 
begin  to  run  until  they  are  passed,  and  consequently  cannot  be  pleaded, 
until  the  period  fixed  oy  them  has  fully  run  since  their  passage.    Jd. 

[5.  Idem. — ^Tne  Act  of  April  2, 1857,  cannot  be  pleaded  in  an  action  brought 
in  1856,  on  a  foreign  judgment  obtained  in  1847.    Id, 

See  Appbal,  8;  Iiand,  22;  PsoacBsoBY  Notx»  1,  2. 

STREETS. 
See  MuFicirAL  Gobpokatioiis,  3-5. 

SUMMONS. 
See  CoBPOBATioNs,  8,  9;  Fbaotioe,  10. 

SUPEEIOR  COURT. 

1.  Mu;«iciPAii  Coxtbtb,  Jubisdiction  of.— Under  the  provision  of  the  Con- 
stitution, giving  to  the  Legislature  the  power  "  to-establish  such  munici- 
pal and  other  inferior  Courts  as  may  be  deemed  necessaiy,"  the  Courts 
thus  created  could  only  be  of  inferior,  limited,  and  special  jurisdiction. 
Mtyer  v.  AaZJbnan,  582. 

f2.  SupEitioK  CouBT  OF  San  Fbakcisco. — ^The  Superior  Court  of  the  city  of 
Sau  Francisco,  which  was  created  under  the  power  so  given,  is  a  muni- 
cipal  Court,  whose  jurisdiction  must  necessarily  be  confined  to  the 
municipal  territory;  and  the  Act  giving  it  the  power  to  extend  its  juris- 
diction, so  as  to  let  its  process  run  beyond  its  territory,  is  invalid.     Id, 

SUPERVISORS. 

[1.  Court  of  Sessions,  Limitation  of  Powebs  of. — ^Thelaw  conferring  other 
than  judicial  functions  upon  the  Court  of  Sessions  was  unconstitutional 
and  void;  and  any  contract,  not  incident  to  their  judicial  functions, 
made  by  a  Court  of  Sessions,  under  its  provisionB,  is  a  nullity.  Pfuilan 
V.  San  Francisco,  531. 

^.  Contract,  Validity  of. — Such  a  contract  being  void,  could  not  be  made 
valid  by  subsequent  ratification  of  the  board  of  supervisors.    Id, 

,3.  Idem. — But,  conceding  that  the  purchase,  bv  the  Court  of  Sessions,  of  a 
lot  of  land  for  a  Courthouse  was  not  void,  out  only  voidable,  the  subse- 
quent action  of  the  board  of  supervisors  of  the  county,  in  taking  care  of 
and  preserving  the  property,  is  not  a  ratification  of  the  purchase  which 
will  bind  the  county.    Id, 

'4.  Idem. — To  charge  them,  it  should  be  Bhown  that  they  acted  with  a  full 
knowledge  of  the  facts.    Id, 

16.  Estoppel  in  Pais,  Who  not  Bound  bt. — A  deliberative  body,  like  the 
board  of  supervisors,  cannot  be  bound  by  acts  in  pais;  the  best  and  only 
evidence  of  its  intentions  is  to.be  dra^m  from  the  record  of  its  proceed" 
ings.    Jd, 
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no  ground  for  inTalidating  a  will  under  the  Mexican  law.    Castro  t.  Cas-> 
tro,  158. 
^.  Idem. — Rules  of  Cmh  liAW. — ^The  strictnesa  of  the  rales  of  the  civil 
law,  requiring  five,  or  at  least  three  witnesses  to  a  will*  was  relaxed  ex- 
pressly in  favor  of  remote  districts.    Id, 

3.  Idem. — Mexican  Ccbtoiis. — By  the  customs  of  California,  under  tlie 
Mexican  rule,  which  have  the  force  of  law,  two  witnesses  were  suffi- 
cient to  a  will.    Id, 

4.  PaoBATE  OF  Will  undib  Mexican  Stbtbm. — It  seems  that  there  never 
was  a  Probate  Court  in  California,  prior  to  the  organization  of  the  State, 
and  that  probate  of  a  will  was  unknown.    Id, 

6.  Will,  when  it  Tajees  Effect. — ^A  will  takes  effect  on  nroof  of  its  execa-< 
tion,  in  the  absence  of  a  statute  requiring  it  to  be  probated.    Id. 

6.  Idem.  — Acquiescence  as  a  Bab  to  Contest  of. — After  twenty  years' 
acquiescence  in  the  terms  of  a  will,  an  heir  should  not  be  allowed  to 
dispute  his  own  acts,  or  to  contest  the  will  on  abstract  points  of  law, 
which  had  never  any  force  in  California.    Id. 

7.  Pbobate  Act,  not  Retroactive.  —  The  will  of  a  testator,  dying  before  • 
the  organization  of  the  State  government,  did  not  require  to  be  pro- 1 
bated  under  the  then  existing  laws.    Grimes*  Est.  t.  NorriSf  621. 

8.  Wills,  Statute  of. — Our  Statute  of  Wills  not  only  fails  to  require  the 
probate  of  wills  executed  before  its  passage,  but  it  must,  from  its 
terms,  be  concluded  that  the  Legislature  actually  intended  to  exclude 
such  wills  from  the  operation  of  the  statute  altogether,  leaving  their 
validity  to  depend  upon  the  laws  under  which  they  were  made,  and  not 
disturbing  rights  which  had  grown  up  under  the  former  system.    Id. 

9.  Idem. — Execution  of. — ^A  wul  only  becomes  executed  upon  the  death  of 
the  testator,  and,  therefore,  this  construction  does  not  affect  wills  made 
before  the  passage  of  the  statute,  where  the  testator  did  not  die  till  after 
its  passage.    Id. 

10.  Pbobate  Coubt,  JuBisDicnoN. — ^The  Probate  Court  is  an  inferior  Court, 
and,  therefore,  cannot  take  jurisdiction  or  administer  remedies  other 
than  those  given  iii,  and  in  the  manner  prescribed  by,  the  statute.    lU,  . 

WITNESS. 

1.  'Witness,  Competency  of. — A  defendant  who  has  not  been  ^rved  with 
process  is  not  a  competent  witness  for  his  co-defendants  in  an  action  ax 
trespass.    Gates  v.  I^ash^  192. 

2.  Pabtx,  when  cannot  bb  Stbicken  tbom  BsGOBD.-^Where  there  was  evi- 
dence before  the  jury,  connecting  such  defendant  with  the  trespass: 
Ileld,  that  a  motion  by  the  other  defendants  to  strike  his  name  from  the 
record,  uras  properly  overruled.    Id. 

3.  Witness,  Competency  of. — ^The  assignor  of  a  demand  for  money  loaned 
or  advanced  at  various  times  on  an  open  account,  the  return  of  which  de- 
pends on  future  conditions,  is  not  a  competent  witness  for  the  plaintiff, 
in  an  action  by  the  assignee  to  recover  me  amount.  Alien  v.  CitUens* 
Kav.  Co.  406. 

4.  Account,  Money  Loaned  on. — Such  a  claim  cannot  be  called  a  liquidated 
demand,  as  it  lacks  the  necessary  quahty  of  speciffo  recognition  or  ex- 
press promise  to  pay.    Id. 

5.  \ViTNE8s,  Competency  of  Endobseb  of  Note. — An  endorser  of  a  note  is 
incompetent  as  a  witness  to  establish  the  lien  of  a  holder  of  the  note 
upon  the  property  of  the  maker,  being  directly  interested  to  have  the 
lien  established.    Souie  v.  Davoes,  473. 

See  Cobpobation,  7;  Cbiminal  Law,  41;  Evxdengs,  1;  Proiobbobt.Kois,  8, 
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